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To  his  Excellency  George  Stoneman,  Governor  of  California : 

The  Penological  Commission  have  the  honor,  in  accordance  with  Senate 
Concurrent  Resolution  No.  5,  passed  February  16,  1885,  to  submit  to  you 
the  following  report. 
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Sec.  1.     Resolution  Providing  for  Appointment  of  Commission. 

At  the  last  session  of  the  Legislature  of  this  State  a  concurrent  resolu- 
tion was  adopted  on  the  sixteenth  day  of  February,  1885,  and  in  the  words 
and  figures  following: 

Senate  Concurrent  Resolution  No.  5,  relative  to  directing  the  Governor  to  appoint  a 
committee  of  five  citizens  to  inquire  into  the  subject  of  penology  as  applicable  to  the 
condition  of  prison  affairs  within  this  State. 

Resolved  by  the  Legislature  of  the  State  of  California,  the  Senate  and  Assembly  concurring, 
as  follows: 

Whereas,  The  criminal  element  in  the  State  of  California  is  increasing;  and  whereas, 
measures  should  be  taken  to  reform  youthful  criminals  and  to  properly  care  for  dis- 
charged prisoners;  and  whereas,  owing  to  the  short  time  the  Legislature  of  this  State  is 
in  session  it  is  impossible  to  enact  such  laws  as  shall  do  full  and  complete  justice  to  the 
subject-matter;  therefore  be  it 

Resolved,  That  the  Governor  of  this  State  is  directed  to  appoint  a  Commission  of  five 
citizens  of  this  State,  who  shall  inquire  into  the  subject  of  penology  as  applicable  to  the 
condition  of  prison  affairs  within  this  State,  and  report  to  the  Governor  before  the  meet- 
ing of  the  next  Legislature  such  suggestions  and  recommendations  as  shall  enable  the 
Legislature  to  enact  such  laws  as  shall  remedy  existing  evils,  improve  present  conditions, 
and  reform  and  aid  the  criminal;  provided,  that  the  State  of  Calitornia  shall  in  no  manner 
be  chargeable  with  the  expenses  incurred  by  said  Commission,  except  such  expenses  as 
may  be  incurred  in  the  employment  of  a  Secretary. 

Sec.  2.     Appointment  of  Commissioners. 


In  compliance  with  such  concurrent  resolution  the  undersigned  were,  on 
the  twenty-sixth  day  of  October,  1885,  appointed  by  your  Excellency  as 
such  Commission,  and  immediately  afterwards  organized  by  electing  W.  C. 
Hendricks  President  and  Robert  T.  Devlin  Secretary. 

Sec.  3.     Importance  of  Subject. 

The  Commission  were  fully  con\anced  of  the  importance  of  the  subject, 
the  study  of  which  they  had  undertaken.     The  alarming  increase  in  the 
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number  of  criminals  in  California  is  and  has  been  such  as  to  arrest  the 
attention  of  every  one  who  has  devoted  even  a  passing  thought  to  prison 
matters.  We  have  in  California  nearly  two  thousand  criminals  incarcer- 
ated in  our  State  Prisons,  a  number  unduly  large  in  proportion  to  our  com- 
paratively small  population.  In  the  Eastern  States  and  in  European 
countries  the  subject  of  prison  management  and  prevention  of  crime  has 
for  many  years  received  a  vast  amount  of  public  and  governmental  atten- 
tion. Volumes  have  been  written  by  men  who  have  given  their  lives  to 
this  study,  and  in  the  thickly  populated  countries,  where  crime  and  pov- 
erty grow  like  twin  children,  almost  inseparable  companions,  the  safety  of 
society  has  required  that  the  State  should  put  forth  the  most  strenuous 
endeavors  to  prevent  the  wavering  from  passing  the  boundary  line  that 
divides  virtue  from  vice,  and  should  endeavor  to  reclaim  those  who  had 
not  become  completely  hardened  in  crime. 

In  California,  prior  to  the  appointment  of  the  present  Commission,  little 
has  been  done  by  the  State,  save  in  a  desultory  way,  to  treat  the  subject 
of  penology  in  the  manner  its  importance  deserves.  Each  State  has  its 
own  peculiar  conditions  of  climate,  topography,  and  population.  What 
might  be  successful  in  one  State  might  prove  a  disastrous  failure  in 
another.  We  have  always  had  this  truth  in  mind  in  considering  the 
various  topics  connected  with  our  labors.  We  have  endeavored  to  study 
and  master  them  all;  then  to  cull  the  practicable  and  discard  the  imprac- 
ticable, always  endeavoring  to  lean  to  the  side  of  the  plans  most  adapted 
to  the  peculiar  conditions  of  our  State. 

Sec.  4.     Increase  in  Crime. 

Mr.  Frederick  Howard  Wines,  the .  Secretary  of  the  Illinois  State  Board 
of  Charities,  who  is  a  recognized  authority  on  prison  matters,  says : 

The  increase  of  crime  in  the  United  States,  in  proportion  to  the  population,  is  a 
demonstration  of  the  failure  of  existing  methods  of  dealing  with  it,  and  must  arrest  the 
attention  of  thoughtful  and  honest  men.  No  single  answer  to  the  question.  What  is  to  be 
done?  will  cover  all  that  should  be  done,  in  the  way  of  preventive  naeasures,  the  more 
vigorous  prosecution  of  criminals,  and  the  improvement  of  morals  in  the  community  at 
large. 

Sec.  5.     Cost  of  the  Criminal  Ct.a.ss. 

The  cost  to  the  State  of  its  criminal  class  is  well  shown  in  the  revised 
report  of  the  Assembly  Committee  on  Prisons  of  this  State,  made  in  1881 
by  Hon.  Chancellor  Hartson,  Chairman  of  the  committee.  Says  the 
report : 

Sixteen  millions  is  the  approximated  cost  of  the  45  State  Prisons  in  the  United  States- 
The  cost  of  the  jails,  penitentiaries,  and  reformatories  in  the  United  States  is  supposed 
to  be  much  greater. 

The  number  of  officers  and  employes  in  the  45  prisons  is  about  fifteen  hundred.  The 
aggregate  annual  salaries  paid  them  amount  to  $1,015,000.  The  total  annual  costs  of  the 
State  Prisons  for  ordinary  current  expenses,  including  salaries  of  officials,  amounts  to 
about  $3,000,000.  The  aggregate  annual  earnings  from  all  of  these  prisons  amounts  to 
about  $1,500,000. 

I  insert  the  following  interesting  and  startling  statement  of  the  history  and  progress  of 
pauperism  and  crime,  taken  from  the  Montreal  Weekly  Witness: 

The  rapidly  augmenting  cost  of  caring  for  the  indigent  and  criminal  classes  in  the 
United  States  is  causing  some  degree  of  alarm  among  political  economists,  for  should  the 
annual  increase  in  the  cost  of  supporting  these  classes  continue  for  thirty  years  to  come, 
in  the  same  ratio  as  in  the  past  thirty  years,  it  will  exceed  the  cost  of  maintaining  the 
army  and  navy.  In  1850,  with  a  population  of  23,191,876,  it  cost  yearly  $2,954,806,  public 
funds,  to  support  the  poor  and  criminal  classes.  In  1860,  the  population  had  increased  to 
31,443,321,  but  the  annual  cost  of  maintaining  parasitic  population  had  increased  to 
$5,445,153,  which  sum  had  increased  to  $10,930,429  in  1870,  while  the  whole  population 
numbered  38,558,374  souls.    It  is  now  estimated  that  when  the  census  tables  are  computed 


for  1880,  the  annual  expenses  incurred  in  maintaining  these  classes  will  amount  to  $20,- 
000,000,  or  40  cents  per  head  of  the  entire  population,  while  in  1850  the  annual  cost  was 
but  12i  cents  to  each  inhabitant.  The  population  has  been  douhled  in  the  past  thirty 
years,  but  the  cost  of  supporting  the  wicked  and  infirm  portion  of  it  has  increased  nearly 
sevenfold.  The  immense  extent  of  unoccupied  fertile  lands  in  the  Western  States  has 
hitherto  acted  as  a  kind  of  safety-valve  to  draw  away  and  absorb  large  numbers  of  per- 
sons who  would  otherwise  have  hecome  burdensome  to  the  public,  either  as  paupers  or 
criminals.  It  is  probable  that  within  ten  or  a  dozen  years  all  the  valuable  agricultural 
lands  will  have  passed  out  of  the  possession  of  the  Government  of  the  United  States,  and 
no  more  free  homesteads  will  remain  to  tempt  people  from  a  life  of  vice  or  indolence. 
When  this  takes  place  there  will  probably  be  a  greater  ratio  in  the  increase  in  these  classes 
than  in  the  past  thirty  years,  so  that  in  thirty  years  more,  or  in  1910,  their  support  will 
cost  $140,000,000  annually,  or  about  |1  25  for  each  head  of  population  within  the  territory 
of  the  United  States  at  that  time.  And  this  estimate  omits  the  enormous  cost  of  arrest 
and  criminal  trials  engaging  the  time  and  attention  of  Judges,  prosecuting  officers,  juries, 
SheriflFs,  and  other  executive  and  judicial  officers  who  admmister  criminal  law  in  some  oi 
its  forms  or  processes. 

Sec.  6.    Same  Subject. 

In  the  same  strain  an  Eastern  writer,  speaking  of  the  cost  and  results  of 
our  penal  system,  says: 

There  are  the  thousands  of  regular  policemen  in  our  cities — the  thousands  of  special 
policemen— the  thousands  of  so  called  detectives,  both  public  and  private.  Then  there 
are  in  the  neighborhood  of  50,000  constables  in  this  country,  and  about  as  manv  magis- 
trates. Then  there  are  nearly  2,200  Sheriffs,  and  perhaps  10,000  Deputy  Sheriffs.  Then 
come  grand  jurie.s — for  most  of  the  States  still  retain  this  system — meeting  on  an  aver- 
age of  three  times  a  year,  and  composed  usually  of  18  men  each ;  then  the  petit  juries  for 
about  2,200  counties,"meeting  as  often  as  the  grand  juries,  and  including  talesmen  com- 
posed of  about  the  same  number  of  men:  then,  lawyers  for  the  State;  next,  Judges  for 
the  trial  and  appellate  Courts,  clerks  for  these  Courts,  keepers  for  police  stations,  keepers 
for  about  2.200  jails,  keepers  for  all  of  the  penitentiaries,  to  say  nothing  about  witnesses 
for  the  State  and  defense.  In  all  these  you  behold  a  vast  multitude  of  men,  numbering 
nearly  a  million,  all  forming  a  part  of  this  machinery,  many  giving  it  all  their  time,  some 
getting  salaries,  and  others  relying  on  the  fees  they  can  collect  from  those  arrested, 
actually  getting  their  living,  or  trying  to  get  it,  out  of  the  shortcomings  and  transgres- 
sions of  their  fellow-men. 

So  much  for  a  glance  at  the  size  of  this  machinery. 

Turning  for  a  moment  from  the  size  to  the  "cost  of  the  thing,"  we  find  that  the  sums 
expended  are  more  than  any  man  can  count.  It  is  impossible  to  estimate  the  amount 
now  actually  invested  in  prison  buildino;s  and  equipments  throughout  the  land.  There 
are  nearly  50  large  penitentiaries  supplied  with  workshops,  machinery,  etc.  Then  there 
are  nearly  2,200  jails,  besides  numerous  police  prisons.  Perhaps  $400,000,000  would  be  a 
low  estimate  of  the  cost  of  all  these  improvements.  This  is  all  dead  capital.  Nobody 
thinks  of  getting  any  return  on  it — even  in  those  prisons  that  are  said  to  be  self-support- 
ing; nobody  thinks  of  paying  interest  on  the  investment.  Placed  at  5  per  cent,  the 
interest  on  this  sum  alone  would  be  $20,000,000  per  annum. 

The  above  sinks  into  insignificance  when  compared  with  the  yearly  expenses.  While  a 
few  of  the  penitentiaries  have  for  short  intervals  been  "  self-supporting,"  the  most  of  them 
have  to  apply  annually  to  the  Legislature  for  large  appropriations.  Then  the  expense  of 
keeping  up  the  jails  and  smaller  prisons  and  the  iDolice  force  may  be  called  a  dead  loss. 

In  1880  the  average  cost  in  Illinois  of  every  prisoner  in  jail,  incfuding  expense  of  arrest, 
etc.,  was  about  $27.  Assuming  this  to  be  a  fair  average,  it  would  make  $4,087,800  as  the 
total  expense  for  jail  prisoners  for  a  year,  on  the  present  basis  of  population. 

For  the  vear  1882  the  expense  of' the  Police  Department  of  Chicago  was  a  little  over 
$800,000,  making  an  average  of  about  $24  for  each  of  the  32,800  arrests.  As  the  Police 
Department  of  Chicago  is  run  as  economically  and  the  force  is  as  effective  and  well  man- 
aged as  any  in  the  land,  this  is  a  low  average;  and  yet  if  this  sum  is  multiplied  by  the 
total  arrests  throughout  the  land,  it  would  make  $36,000,000  annually  as  the  amount 
paid  by  the  Government  for  arrests  simply,  to  which  most  of  the  jail  expenses,  the  costs 
of  prosecution  and  of  confinement  in  the  larger  prisons  must  yet  be  added. 

These  sums  are  large,  and  yet  they  represent  only  a  part  of  the  expense.  They  approxi- 
mate only  the  amounts  paid  directly  in  the  shape  of  taxes;  they  do  not  include  the  large 
sums  paid  as  costs  by  those  convicted,  nor  do  they  include  the  larger  sums  expended  in 
various  others  ways  in  connection  with  our  criminal  procedure. 

Sec.  7.    Subject  Continued. 

Such  is  the  size  and  cost  which  a  mere  glance  at  our  penal  machinerj"^  reveals.  It  is 
immense;  it  is  costly,  and  its  victims  are  counted  by  millions.  Surely,  one  would  sup- 
pose that  in  this  country  crime  was  repressed;  that  life  and  property  were  protected. 
And  as  the  terrors  of  the  law  are  scattered  so  profusely  in  the  shape  of  numerous  arrests. 
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one  would  suppose  that  the  hardened  criminal  was  perfectly  restrained  and  the  young 
were  deterred  from  the  paths  of  crime. 

But,  strange  to  say,  quite  the  opposite  seems  to  be  the  case.  The  young  are  not  deterred, 
nor  are  the  vicious  repressed.  Revolting  crimes  are  of  most  frequent  occurrence  in  all 
parts  of  the  land,  and  the  feeling  is  spreading  that  somehow  or  other  our  penal  syistem 
does  not  protect  society.  In  short,  it  does  not  seem  to  be  a  success.  It  does  not  deter  the 
young  offender,  and  it  seems  not  to  reform  nor  restrain  the  old  offender. 

This  being  so,  one  is  naturally  led  to  ask  whether  there  is  not  something  wrong  with 
the  system ;  whether  it  is  not  based  on  a  mistaken  principle ;  whether  it  is  not  a  great 
mill,  which,  somehow  or  other,  supplies  its  own  grist,  a  maelstrom  which  draws  from  the 
outside  and  then  keeps  its  victims  moving  in  a  circle  until  swallowed  in  the  vortex. 

Sec.  8.    Work  of  the  Commission. 

The  Commission  has  held  meetings  at  least  once  a  month,  and  some- 
times has  convened  two  or  three  times,  for  the  transaction  of  its  business. 
Among  one  of  the  first  things  it  did  was  to  commission  the  President,  Mr. 
Hendricks,  to  make  a  careful  and  full  investigation  of  the  best  features 
adopted  by  the  various  prisons  in  the  Eastern  States  and  to  obtain  the 
opinions  of  prominent  people  on  prison  management.  This  examination 
covered  a  period  of  over  two  months  and  a  half.  Mr.  Devlin,  the  Secre- 
tary, has  been  constantly  engaged  in  sending  letters  of  inquiry  to  persons 
in  the  East  and  in  Europe  for  information,  opinions,  and  documents,  and 
in  the  preparation  of  this  report  of  the  Commission.  Several  of  the  replies 
received  to  these  inquiries  are  appended  to  this  report.  The  Commission, 
in  addition  to  these  meetings  for  the  transaction  of  business  and  consider- 
ation of  penological  matters,  has  held  two  public  meetings  to  which  all 
were  incited.  The  first  was  held  in  the  Supreme  Court-room  of  the  State 
Capital  at  Sacramento,  on  July  8  and  9, 1886.  The  second  was  held  in  the 
parlors  of  the  Palace  Hotel,  San  Francisco,  September  30,  1886.  At  this 
meeting  President  Hendricks  submitted  a  report  of  his  tour  of  inspection 
and  inquiry,  which  was  of  great  assistance  to  the  Commission,  and  which 
the  Commission  gave  him  permission  to  have  published  separately. 

Sec.  9.     Division  or  the  Subject. 

The  subject  of  penology  is  naturally  and  logically  divisible  into  three 
different  heads:  1.  The  preventive  stage.  2.  The  incarceration  stage.  3. 
The  after-discharge  stage.  Under  the  first  subdivision  may  be  properly 
considered  all  matters  relating  to  the  care  of  abandoned  and  dependent 
children,  and  the  reformation  of  juvenile  offenders.  In  this  connection 
the  language  of  Dr.  Channing,  occurring  in  a  discourse  delivered  in  1841, 
is  peculiarly  pertinent: 

Society  has  hitherto  employed  its  energy  chiefly  to  punish  crime.  It  is  infinitely  more 
important  to  prevent  it,  and  this  I  say,  not  for  the  sake  of  those  alone  on  whom  the 
criminal  preys.  I  do  not  think  only  or  chiefly  of  those  who  suffer  from  crime.  I  plead 
also,  and  plead  more,  for  those  who  perpetrate' it.  In  moments  of  clear,  calm  thought,  1 
feel  more  for  the  wrong-doer  than  for  him  who  is  wronged.  In  a  case  of  theft,  incom- 
parably the  most  wretched  man  is  he  who  steals,  not  he  who  is  robbed.  The  innocent  are 
not  undone  by  the  acts  of  violence  or  fraud  which  they  suffer.  They  are  innocent  though 
injured.  They  do  not  bear  the  brand  of  infamous  crime — and  no  language  can  express 
the-import  of  this  distinction.  What  I  want  is,  not  merely  that  society  shall  protect 
itself  against  crime,  but  that  it  shall  do  all  that  it  can  to  preserve  its  exposed  members 
from  crime,  and  so  to  do  for  the  sake  of  those  members  as  for  its  own.  It  ought  not  to 
breed  monsters  in  its  own  bosom.  If  it  will  not  use  its  prosperity' "to  save  the  ignorant 
and  the  poor  from  the  blackest  vice,  then  it  must  suffer,  and  deserves  to  suffer  from 
crime.  If  the  child  be  left  to  grow  up  in  utter  ignorance  of  duty,  of  its  Maker,  of  its  rela- 
tions to  society,  and  to  grow  up  in  an  atmosphere  of  profaneness  and  intemperance,  and 
in  the  practice  of  falsehood  and  fraud,  let  not  the  community  complain  of  it';  crime.  It 
has  quietly  looked  on  and  seen  him,  year  after  year,  arming  himself  against  its  order  and 
peace,  and  who  is  most  to  blame  when  he  deals  the  guilty  blow?  A  moral  care  over  the 
tempted  and  ignorant  portion  of  the  State  is  a  primary  duty  of  society. 
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Sec.  10.     Care  of  Juveniles. 

In  this  country,  and  particularly  in  California,  our  attention  has  been 
devoted  principally  to  the  incarceration  of  those  convicted  of  crime.  With- 
out mentioning  the  various  efforts  made  in  different  countries  of  Europe 
with  respect  to  the  saving  of  children  from  crime,  it  will  be  sufficient  to 
say  that  this  subject  has  for  over  a  century  engrossed  the  attention  of  the 
best  thinkers.  One  of  these  societies,  organized  in  England  in  1815, 
named  the  "  Society  for  the  Improvement  of  Prison  Discipline,  and  for  the 
Reformation  of  .Juvenile  Offenders,"  acted  on  the  idea  that  "  youth  nur- 
tured in  guilt  would  never  become  in  manhood  respectable  members  of 
society."  The  society  found  that  the  causes  for  the  large  amount  of  juve- 
nile criminality  that  prevailed  in  London  were:  want  of  employment  and 
dislike  of  work;  homelessness;  want  of  mental,  moral,  and  religious  train- 
ing: parental  neglect;  destitution;  flash  houses  of  drink  and  debauchery. 
In  1835  a  Parliamentary  Committee  obtained  a  great  deal  of  e^ddence  in 
the  several  reformatory  institutions  existing  in  England,  and  recommended 
that  reformatories  should  be  added  to  the  prison  system  of  that  country. 
In  1882  there  were  in  Great  Britain  sixty-one  reformatory  schools  and  one 
hundred  and  thirty-eight  industrial  schools.  In  a  report  made  by  the 
Royal  Commissioners  on  Reformatory  Schools  it  is  said  as  to  the  reduction 
of  crime  in  England: 
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The  effect  of  the  system  of  certified  schools  established  by  these  enactments  has  been 
on  the  whole  very  satisfactory.  They  are  credited,  we  believe,  justly,  with  having  broken 
up  the  gangs  of  young  criminals  in  the  larger  towns,  with  putting  an  end  to  the  train- 
ing of  boys  as  professional  thieves,  and  with  rescuing  children  fallen  into  crime  from 
becoming' habitual  or  hardened  offenders;  while  they  have  undoubtedly  had  the  effect  of 
preventing  large  numbers  of  children  from  entering  a  career  of  crime.  These  conclu- 
sions are  confirmed  by  statistics  of  the  juvenile  conmiitments  to  prison  in  England  and 
Wales  since  185fi,  two'  years  after  the  passage  of  the  English  Reformatory  Act,  and  one 
year  before  the  first  Industrial  School  Act.  In  1856,  the  number  of  these  commitments 
was  13,981;  in  1866,  9,356;  in  1876,  7,138.  Since  then  the  number  has  gradually  decreased, 
and  had  fallen  in  1881  to  5,483.  Before  these  schools  came  into  operation  it  is  beyond 
cioubt  that  a  large  portion  of  adult  criminals  of  the  worst  classes  consisted  of  those  who 
in  their  childhood  had  been  neglected  or  abandoned  or  trained  to  a  career  of  crime. 

Sec.  11.     Dependent  Children. 

All  states  and  all  countries  have  their  dependent  children.  From  causes 
too  innumerable  to  mention,  many  in  their  tender  years  are  thrown  on  the 
cold  charity  of  the  world,  while  there  are  others  scarcely  less  unfortunate 
who  are  reared  under  the  influence  of  dissolute  parents. 

Says  the  author  of  "  Ginx's  Baby:" 

Your  dirtiest  British  youngster  is  hedged  around  with  principles  of  inviolable  liberty 
and  rights  of  habeas  coiyus.  You  let  his  father  and  mother,  or  any  one  else  who  will,  save 
you  the  trouble  of  looking  after  him,  and  mold  him  in  his  years  of  tenderness  as  they 
please.  If  they  hajspen  to  leave  him  a  walking  invalid,  you  take  him  into  the  poorhouse; 
if  they  bring  liim  up  a  thief,  you  whip  him  or  keep  him  at  high  cost  at  Millbank  or  Dart- 
moor'- if  his  passions,  never  controlled,  break  out  into  murder,  you  hang  him — unless  his 
crime  has  been  so  atrocious  as  to  attract  the  benevolent  interest  of  the  Home  Secretary; 
if  he  commit  suicide,  you  hold  a  Coroner's  inquest,  which  costs  money;  and  however  he 
dies,  you  give  him  a  deal  coffin  and  bury  him.  Yet  I  may  prove  to  you  that  this  being, 
whom  you  treat  like  a  dog  at  a  fair,  never  had  a  day's,  no,  nor  an  hour's,  contact  with 
goodness,  purity,  truth,  or  even  human  kindness;  never  had  an  opportunity  of  learning 
any  thing  better.  "What  right  have  you,  then,  to  hunt  him  like  a  wild  beast,  and  whip 
him,  and  fetter  him,  by  expensive  and  complicated  machinery,  when  you  have  done  noth- 
ing to  teach  him  any  of  the  duties  of  a  citizen  ? 

And  again: 

I  do  not  say  that  it  can  be  done:  but,  in  order  to  transform  the  next  generation,  what 
we  should  aim  at  is  to  provide  substitutes  for  bad  homes,  evil  training,  unhealthy  air  and 
food,  stagnation,  and  terrible  ignorance,  in  happier  scenes,  better  teaching,  proper  condi- 
tions of  physical  life,  sane  amusements,  and  a  higher  cultivation.  But  who  is  to  pay  for 
all  this?  The  state,  which  means  society,  the  whole  of  which,  to  its  last  member,  is 
directly  interested.  I  tell  you  that  a  million  of  children  are  crying  to  us  to  set  them  free 
from  the  despotism  of  ignorance  and  crime  protected  by  law. 

Sec  12.     Number  of  Children. 

In  California  it  is  difficult  to  assert  how  many  children  or  what  propor- 
tion need  the  fostering  care  of  the  State,  or  how  maiw  are  guilty  of  mis- 
demeanors, for  which  their  punishment  is  imprisonment  in  the  county 
jail.  By  the  last  report  of  the  Prison  Directors  of  this  State  it  appears 
that  there  were  in  the  State  Prisons  of  California  one  hundred  and  eighty- 
four  persons  who  had  not  yet  attained  their  majority. 

In  1853  the  Grand  Jury  of  the  County  of  New  York  reported  that,  "  Of 
the  higher  grades  of  felony  four  fifths  of  the  complaints  examined  have 
been  against  minors,  and  two  thirds  of  all  the  complaints  acted  on  during 
the  term  have  been  against  persons  between  the  ages  of  nineteen  and 
twenty-one." 

In  1852  the  Warden  of  the  City  Prison  of  New  York  said: 

The  astonishing  fact  that  more  than  one  fourth  of  the  entire  number  committed  to  this 
prison,  and  that  nearly  one  haJfoi  those  charged  with  petty  offenses  against  persons  and 
property,  have  not  attained  the  age  of  21  years,  calls  louclly  for  the  adoption  of  some 
measures  which  shall  stay  the  progress  of  these  cadets  of  crime. 
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Skc.  13.     Progress  in  New  York. 

The  progress  in  the  abatement  of  these  evils,  by  an  organized  system  of 
private  charity,  made  since  that  time  in  New  York,  is  shown  in  the  thirty- 
third  annual  report  of  the  Children's  Aid  Society,  made  in  November, 
1885.  First,  the  following  extract  is  taken  from  the  report  made  to  that 
society  in  1865: 

For  the  sake  of  more  clearly  seeing  the  effect  of  these  charities  toward  children,  we 
go  bacl(t  nine  years,  to  1855,  the  criminal  records  of  which  lie  conveniently  to  our  hand, 
and  from  which  the  five-year  census  dates.  The  population  of  New  York  in  that  year 
was  ()29,810;  in  1860,  814,254,  or  an  increase  of  more  than  29  per  cent  during  the  five 
years,  or  more  than  5i  per  cent  per  annum.  Our  latest  returns  from  the  citj^  prisons  are 
for  the  year  1863,  being  made  out  on  January  1,  1864.  The  census  of  that  year  has  not  yet 
been  rendered,  but  we  can  safely  estimate  the  increase  of  population  since  1855,  in  eight 
years,  as  40  per  cent  (forty  per  centum).    It  is  probably  much  nearer  .50  per  cent. 

In  examining  the  returns  of  commitments  to  the  various  city  prisons  for  the  year  1855, 
for  what  are  usuallj^  juvenile  offenses,  we  find  that  there  were  imprisoned,  in  the  year 
1855,46  pickpockets.  By  the  natural  increase  of  population  there  would  be,  in  1863,64; 
but  the  true  result  is,  in  1863,  37  pickpockets,  or  a  proportional  decrease  of  nearly  40 
per  cent  of  this  class  of  young  offenders. 

■  Petit  larceny  is  especially  a  crime  of  children.  There  were  imprisoned  for  this  offense, 
in  18.55,  3,299.  By  the  natural  increase  in  population  there  should  be,  in  1863,4,618;  but 
the  true  result  is,  in  1863,  3,099,  or  a  jjroportional  decrease  of  about  33  per  cent  of  petty 
thieves  in  eight  years. 

Vagrancy  is  peculiarly  a  cause  of  crime  and  its  punishment  among  boys  and  girls. 
There  were  imprisoned  for  this  offense,  in  1855, 3,376.  By  the  natural  increase  there  should 
be,  in  1863,  4,726;  but  the  true  result  is,  in  1863,  2,908,  of  whom  it  should  be  remarked  that 
1,756  were  females.  We  have  thus,  in  eight  years,  a  proportional  decrease  of  about  40  per 
cent  of  vagrants. 

But  lest  some  should  suggest  that  possibly  this  decrease  of  crime  is  among  the  adults, 
the  war  having  removed  so  large  a  portion  of  the  criminal  population,  let  us  turn  to  the 
commitments  of  boys  and  girls — of  minors.  The  only  returns  at  present  furnished  from 
the  city  prisons  are  of  those  under  20  years,  the  class  under  10  years  being  included.  Of 
these  there  were,  in  1855,  4,669.  By  the  natural  increase  there  should  be,  in  1863,  6,536 ; 
but  the  true  result  is,  in  1863,  4,998,  of  whom  2,945  were  boys  and  2,454  girls.  So  that  dur- 
ing the  war  the  number  of  boys  who  are  criminals  has  increased  only  424,  and  of  girls 
has  fallen  off  about  400. 

Section  14.     Subject  Continued. 
The  report  then  continues: 

During  a  portion  of  the  period  through  which  the  following  figures  run.  the  population 
of  the  city  increased  from  629,810  in  1855,  to  about  1,356,958  in  1884.  While,  as  usual,  great 
numbers  of  poor  people  remained  here,  left  by  the  foreign  immigration. 


Commitments  of  Female  Vagrants. 


1857 3,449 

1859 5.778 

1860 .5,880 

1871 3,172 

1872 2,243 


1877 ---  2,044 

1878 2,106 

1879 2,045 

1880 1,.541 

1881 1,854 


1882 1,788 

1883 434 

1884 2,520 


Commitments  of  Young  Girls  for  Petit  Larceny. 


1859. 
1860- 
1861. 
1863. 
18&4. 
1865. 


944 

1869 

890 

1870 

880 

1874 

1,113 

1877 

1,131 

1878 

977 

,1879 

989 

1880 

746 

1881 

572 

1882 

4.52 

1883 

475 

1884 

380 

361 
309 
392 

298 
267 


In  regard  to  commitments  of  young  girls,  it  should  be  remembered  that  our  police  sta- 
tistics include  now  all  those  committed  to  charitable  and  reformatory  institutions; 
whereas,  formerly,  only  those  imprisoned  were  reported  in  these  tables. 
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C0MMITME>'TS   OF    MaLE    VaGRANTS. 


1859 - 2,829 

1860. - 2,708 

1876 1,960 

1877 3,253 


1878. 2,672  1882- 2,285 

1879 2,434  '  1883 2,737 

1880 1,917  I  1884. 3,372 

1881 2,330 


Commitments  of  Males  for  Petit  Larceny. 

1857... 2.450  I  1877 2,346  :  1881 1,926 

1859 2,626  '  1878 2,210  ,  1882 1,955 

1865 2,347  l  1879... 1,844  [  1883 2,055 

1876 3,253  I  1880 2,011  |  1884 1,925 

Commitments  of  Boys  Under  Fourteen  Years  of  Age. 


1864  (under  15) 1,965 

1865  (under  15) 1.934 

1876  (under  14) 2,076 

1877  (under  14) 1,930 


1878  (under  14) 2,007 

1879  (under  14) 1,670 

1880  (under  14) 1,651 

1881  (under  14) 1,823 


1882  (under  14) 2.124 

1883  (under  14) 2,118 

1884  (under  14) 2.248 


It  will  be  seen  from  these  figures  that  the  commitments  of  girls  and  women 
for  vagrancy  fell  off  from  5,880  in  1860,  to  2,520  in  1884,  or  from  1  in  every 
138^  persons  in  1860  (when  the  population  was  864,224),  to  1  in  every  538 
in  1884  (when  the  population  was  1,356,958).  This  certainly  looks  like 
some  effect  from  reformatory  efforts.  Again,  the  commitments  of  petty 
girl  thieves  fell  ofl'  from  1  in  every  739  in  1863  to  1  in  every  5,082  in  1884. 
Male  vagrants,  also,  have  diminished  in  twenty-five  years  largely  in  pro- 
portion to  the  population.  Male  petty  thieves  have  fallen  off  some  700 
during  twenty-five  years,  and  greatly  in  the  average  to  the  whole  number, 
as  have  also  the  commitments  of  boys  under  15  years.  Our  classification 
in  the  police  reports  of  what  is  called  "juvenile  delinquency,"  shows  a  like 
diminution  of  children's  crime. 


Juvenile  Delinquency. 
Number  Arraigned. 


Tear. 

Total. 

Males 

Females. 

Committed. 

1875 

1,139 
1,186 
1,035 
905 
552 
628 
610 
642 
610 
546 

932 
888 
748 
654 
436 
499 
467 
510 
496 
443 

207 
298 
287 
251 
116 
129 
143 
132 
114 
103 

917 

1876 

976 

1877  - 

794 

1878 

605 

1879 

1880 

1881 

266 
357 
330 

1882 

316 

1883 

393 

1884  

323 

Commitments  of  Girls  Under  20. 
Arrests  in  1863 ...3,132 


Commitments. 


1877- 
1878- 
1880. 


1874. 
1875. 
1876. 


2,657 
2,172 
1,758 


l,a56 
1,263 
1,077 


1881. 
1882. 
1883. 


2,107 
1,860 
2,054 


Grand  Larceny  Arrests. 
Males. 


1880. 
1881- 
1882. 


811 
771 

848 


1884 2,413 


1883 1,062 

1884 1,218 
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Females. 

1874 -- 275 

1875 ---   274 

1876 - 2(30 

( 

1874 1,028 

1875 981 

1876.. 847 

1877 813 

The  above  figures,  thougli  they  show  an  increase  of  crime  during  the 
past  year  (1884),  which  is  partly  owing  to  the  classification  of  the  new 
Code,"  yet  prove  a  great  decrease  in  the  past  twenty-five  years. 

A  remarkable  effect  of  all  these  reform  movements  is  also  seen  in  the 
general  reduction  of  crime  in  this  city,  as  is  proved  by  the  following  record 
from  the  police  report  of  1881 : 


1880 204 

1881 149 

1882. 156 

1883 

1884 

199 

239 

R.\ND    L.\RCEXY    COMMITMENTS 

1878 662 

1882 

1883 

1884 

719 

1879 601 

831 

1880 723 

1881 658 

935 

Total  Cases 
'  Disposed   of. 

Arraigned. 

Held 

YE.4B. 

Males.              Females. 

Males. 

Fem.iles. 

Total. 

1875 

1876 

..J         84,399 
...1         87,307 

60,331 
63,789 
57,859 
56.004 
46,631 
49.801 
48,998 

24,068 
23,578 
22,006 
22.529 
18,713 
18,676 
18.137 

36.841 

39,180    1 

35,3.35    ' 

35,271 

28,643 

31,539 

31.255 

33,117 

.33,(i24 

35,308 

1 

17,814 
17,904 
16.631 
16.515 
14,236 
14,819 
14,0.54 
14,032 
16,023 
16,537 

54,655 
57.084 

1877 

1878 

...1         79,865 
...I         78..533 

51.696 
51.786 

1879 

.-.'         &5,344 

42,789 

1880 

1881      . 

...;         68,477 
i         67,135 

46,358 
45,309 

1882 

1883.. 

1884 

...1         66,867 

...1         70,701 

74.f>47 

49,625 
51,471 
54,317 

17,242 
19,2.30 
20,330 

47.149 
49,647 
51,845 

This  remarkable  decrease  of  over  12^  per  cent  in  all  crimes  against  persons  and  property 
during  the  past  ten  years,  as  well  as  fhe  decrease  from  previous  years,  is  one  of  the  most 
striking  evidences  ever  offered  of  the  effects  of  such  labors  as  those  of  this  society  and  of 
many  similar  charities.  It  has  gone  on  regularly  in  years  both  of  business  depression 
and  jjrosperity.  It  proves  that  such  labors  are  diminishing  the  supply  of  thieves,  burglars, 
vagrants,  and  rogues. 

This  is  instructive  as  showing  what  can  be  done  by  organized  effort, 
and  showing  how  large  classes  may  by  proper  effort  be  saved  from  a  crim- 
inal life. 

Sec.  15.     Public  School  System. 

How  far  the  public  school  system  of  a  State  can  be  utilized  to  operate 
as  an  educator  in  the  moral  sentiment  is  a  problem  difficult  to  solve.  All 
experience  teaches  that  crime  prevails  among  the  idle.  For  this  reason, 
in  large  cities  it  is  found  by  experience,  that  juvenile  criminals  are  con- 
fined almost  exclusively  to  those  who  are  not  engaged  in  some  honest 
employment.  "While  the  amount  of  crime  among  newsboys  and  bootblacks, 
although  members  of  this  class,  are  exposed  to  the  same  temptations  as 
others  of  their  age  and  surroundings,  is  comparatively  small.  Idleness 
leads  to  crime.     Employment  has  the  opposite  effect. 

Sec.  16.     Teaching  of  Trades. 

Pertinent  to  this  subject  is  the  topic  of  how  far  trades  and  mechanical 
pursuits  should  be  taught  in  our  public  schools.  It  is  evident  that  the 
great  majority  of  our  population  must  obtain  their  livelihood  by  manual 
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labor  of  a  greater  or  less  degree  of  skill.  It  should  be  the  aim  of  a  school 
system  not  only  to  furnish  sufficient  knowledge  to  make  men  good  and 
patriotic  citizens,  but  also  sufficient  to  make  them  useful  citizens.  This 
can  be  done  only  by  educating  them  to  believe  that  all  labor  is  honorable 
and  that  we  all  must  labor  in  some  pursuit  or  another. 

Sec.  17.     Report  of  Assembly  Committee. 

This  matter  was  referred  to  in  the  revised  report  of  the  Assembly  Com- 
mittee on  Prisons  of  California,  made  in  1881. 

What  provisions  (says  the  report)  are  made  to  save  the  homeless,  destitute,  neglected, 
and  vicious  children  from  the  first  fall;  or  if  they  have  fallen,  to  lift  them  up  again  and 
rescue  them  from  a  criminal  career?  We  are  answered:  the  common  schools.  These, 
like  normal  schools,  academies,  colleges,  and  universities,  are  excellent,  and  subserve  most 
useful  and  beneficial  purposes.  Pray,  tell  of  T\'hat  use,  practically,  common  schools  are 
to  the  ragged,  vicious,  and  incorrigible  boys  on  the  wharves,  and  in  all  the  purlieus  of  our 
great  and  small  towns,  who  never  enter  their  sacred  apartments?  It  may  be  answered 
that  they  have  an  opportunity  to  attend  schools,  and  therefore  the  fault  and  misfortune 
are  theirs.  In  this  matter  the  community  has  an  interest;  they  form  a  part  thereof,  and 
their  faults  and  crimes  aftect  every  interest  and  every  member  of  societj',  and  become  the 
misfortune  of  society  itself. 

Neither  logic  nor  sophistry  will  alter  the  facts  that  over  fifty  thonsaiid  of  our  youth  in 
this  State,  between  the  ages  of  5  and  17,  last  year  did  not  cross  the  threshold  of  any  insti- 
tution of  learning.  It  is  a  startling  fact  that  there  is  an  army  of  youth  in  this  State  who 
are  being  educated  in  dens  of  vice  and  trained  in  a  criminal  course  whom  our  school  sys- 
tem does  not  reach.  Public  sentiment  and  law  do  not  authorize  or  warrant  the  police  in 
arresting  and  placing  in  a  cell  every  truant  and  idle  youth,  as  they  once  did  in  Aberdeen, 
Scotland.  The  State  is  spending  money  with  a  lavish  hand — about  $3,000,000  annually — 
on  the  150,000  good  boys.  Why  not  devQte  a  little — if  necessary  some  of  the  if.3,000,000 — 
to  the  reclaiming  of  our  50,000  wandering  boys,  and  make  them  good,  too,  and  useful 
children  of  the  State?  Doth  not  the  scriptural  inquiry  and  doctrine  apply  here  with  undi- 
minished force?  How*  think  ye?  If  a  man  hath  an  hundred  .sheep,  and  one  of  them  be 
gone  estray,  doth  he  not  leave  the  ninety  and  nine  and  goeth  into  the  mountains  and 
seeketh  that  which  is  gone  astray?  And  why  should  not  society  and  the  State  gather  up 
its  erring,  wandering  children  and  protect  them,  and  shield  them  in  the  great  fold  of 
humanity,  encompassed  by  charity,  love,  and  law,  and  make  them  useful  citizens  of  this 
great  republic  ? 

Sec.  18.     Table  of  Mr.  Thompson. 

Fred.  L.  Thompson,  Chaplain  of  the  Southern  Illinois  Penitentiary  at 
Chester,  has  prepared  a  table  showing  the  prime  causes  of  crime  on  a  basis 
of  500  men  taken  in  succession  from  those  in  the  prison.  From  the  500 
convicts  examined  by  uniform  questions,  it  appears  that  419  were  without 
home  influence  at  18  years  and  under.  Concerning  their  education,  it 
appears  that  218  never  had  attended  school;  104  went  to  school  two  years 
and  less;  99  went  to  school  five  years  and  over  two. 

Sec.  19.     Remarks  of  Mr.  Thompson, 

Mr.  Thompson  says,  in  the  report  by  which  his  table  is  accompanied: 

I  have  read  every  available  thing  on  crime,  its  cause  and  cure;  on  prisons,  their  disci- 
pline, etc.  I  have  talked  freely  with  the  convicts  as  to  their  early  lives,  their  home  influ- 
ences, their  early  opportunities,  and  their  habits,  and  I  have  come  to  the  conclusion  that 
there  are  two  prime  causes  of  crime:  the  want  of  proper  home  influence  in  childhood  and  the 
lack  of  thorough  well  discijjlined  education  in  early  life.  Of  the  first  there  are  at  least  live 
classes — those  who  never  knew  a  home;  those  who  lost  parents,  one  or  both,  while  young; 
those  who  had  vicious  homes;  those  who  ran  away  from  home  in  the  formative  period  of 
life;  and  those  who  were  over-indulged  in  their  homes.  Of  the  second,  there  are  those 
who  never  went  to  school;  those  who  went  but  very  little;  and  those  who  played  truant, 
or  were  idle  and  refractory  in  school.  The  lack  of  this  early  influence  and  training  at 
home,  and  of  this  discipline  and  learning  at  school,  has  left  the  individuals  morally  and 
mentally  weak,  the  easy  subjects  of  bad  habits,  vicious  appetites,  and  designing  men. 

These  drift  into  the  tide  of  bad  associations,  trashy  and  then  \'icious  reading,  to  places 
of  carnal  amusements,  to  saloons,  gaming  houses,  hoitses  of  ill-fame,  to  the  society  of  the 
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viilgar  and  criminal,  to  the  committing  of  crimes — small  at  first,  but  bolder  at  last — and 
then  into  the  penitentiary.  The  current  of  this  .stream  is  as  traceable,  and  its  sweep  as 
powerful  and  merciless,  as  the  channel  of  the  Mississipj)i  Eiver.  As  the  latter,  iinmo- 
lested,  sweeps  its  drift  into  the  Gulf  of  Mexico,  so  certainly  the  former  sweeps  its  drift 
into  the  penitentiary,  or  some  other  form  of  penal  servitude,  unless  the  strong  arm  of 
^ociety  is  in  some  way  put  forth  to  the  rescue. 

Sec  20.     Comments  of  Mr.  Altgeld. 

Mr.  John  P.  Altgeld,  commenting  on  these  facts  says,  and  the  report  of 
Mr.  Thompson  says: 

This  showing  is  not  exceptional  to  that  penitentiary;  on  the  contrary,  these  conditions 
are  the  same  in  all  of  the  large  prisons  of  the  country.  I  have  examined  the  reports  of 
nearly  all  the  large  prisons  in  the  United  States,  and  find  a  remarkable  similarity  in  all  of 
them,  so  far  as  they  treat  of  the  question  under  consideration. 

The  truth  is,  that  the  great  multitudes  arrested  for  the  tirst  time  are  the  poor,  the  unfor- 
tunate, the  young,  and  the  neglected;  of  those  who  are  weak,  and,  to  a  great  extent,  are 
the  victims  of  unfavorable  environments.  In  short,  our  penal  machinery  seems  to  recruit 
the  victims  from  among  those  who  are  fighting  an  unequal  fight  in  the  .struggle  for  exist- 
ence. 

The  subject  of  crime-producing  conditions  has  received  but  little  attention  in  the  past, 
and  is  only  now  beginning  to  be  discussed.  It  has  always  been  assumed,  in  our  treatment 
of  offenders,  that  all  had  the  strength,  regardless  of  prior  trainings  and  surroundings,  to 
go  out  into  the  world  and  do  absolutely  right  if  they  only  wanted  to,  and  that  if  any  one 
did  wrong  it  was  because  he  chose  to  depart  from  good  and  do  evil.  Only  recently  have 
we  begun  to  recognize  the  fact  that  every  man  is,  to  a  great  extent,  what  his  heredity  and 
early  environment  have  made  him,  and  that  the  law  of  cause  and  effect  applies  here  as 
well  as  in  nature. 

Nor  have  we  thus  far  sufficiently  considered  the  fact  that  a  large  portion  of  the  human 
family  cannot  say  "no"  at  all  times  when  they  should.  How  common  it  is  for  people  of 
education  and  character  to  do  things  which  they  feel  at  the  time  are  injurious,  yet  an 
influence  which,  somehow,  they  cannot  resist,  impels  them,  and  they  act,  as  it  were,  under 
protest,  often  doing  things  which,  at  the  very  time,  fill  them  with  dread. 

This  is  true  of  many  who  had  excellent  training,  while  among  the  less  fortunate  there 
are  miiltitudes,  with  fair  intelligence  and  industry,  who  want  to  do  right,  but  who  sud- 
denly find  themselves  within  the  power  of  an  evil  influence,  exerted  by  pretended  friends, 
which  they  dread,  which  drags  them  down,  often  leads  them  against  their  will  into  crime, 
and  from  which,  unaided,  they  cannot  free  themselves.  They  are  morally  weak,  not  nat- 
urally bad.  They  are  tools,  not  masters,  mere  instruments,  not  principals,  and,  so  far  as 
it  concerns  moral  responsibility,  might  as  well  be  inanimate  and  unconscious.  Yet  we 
treat  them  as  if  thej'  were  masters. 

Sec.  21.     Some  Suggestions. 

Looking  to  the  care  of  juveniles  thrown  on  the  charge  of  the  State,  some 
suggestions  may  now  properly  be  made.  In  California,  and  in  truth,  in 
nearly  all  civilized  countries,  the  government  has  sat  in  silence  until  the 
child  had  committed  some  infraction  of  the  laws.  Then  in  expensive 
reformatories  it  undertook  the  task  of  reformation.  Or,  if  it  went  further, 
it  mixed  the  guilty  with  the  innocent.  Yet  it  must  be  evident  that  the 
State  has  a  grave  duty  to  perform  in  the  care  of  the  abandoned  child  who 
has  been  deprived  of  its  natural  refuge  either  by  the  fault  or  misfortune  of 
its  parents.  From  the  ranks  of  the  neglected,  abandoned,  and  ill-treated 
children  come  those  who  become  habitual  paupers  and  criminals.  Aside 
from  any  humanitarian  considerations,  it  follows  on  the  principle  that  an 
"ounce  of  prevention  is  worth  a  pound  of  cure,"  that  it  is  the  duty,  as  well 
as  the  interest  of  the  State  to  pro^'ide  for  the  maintenance  and  education 
of  all  dependent  children  before  the  evil  influences  by  which  they  are  con- 
stantly surrounded  are  able  to  effect  their  ruin. 

Sec.  22.     Importance  of  Prevention. 

If  it  is  well  to  reform  the  child  who  has  taken  one  false  step,  how  much 
more  important  is  it  to  prevent  from  becoming  a  foe  to  society,  the  child 
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whose  life  is  j^et  unstained  with  crime,  but  whose  circumstances  are  such 
that  it  is  tempted,  nay,  almost  compelled  to  embrace  a  criminal  life  to 
obtain  the  necessities  for  its  existence. 

Of  course  the  family  is  the  best  place  for  such  children,  but  until  they 
can  be  so  placed,  some  pro^nsion  should  be  made  for  their  support  until 
they  reach  the  age  of,  say  twelve  years. 

Sec.  23.     INIessage  of  Governoe  of  Ohio. 

How  deser\dng  this  matter  is  of  careful  consideration,  is  aptly  shown  in 
the  annual  message  of  the  Governor  of  Ohio,  delivered  in  1884.     He  says: 

The  Christian  world  in  dealing  with  the  dependent  classes,  its  homeless  children,  and 
in  the  management  of  its  reformatories  and  prisons,  has  reached  that  point  where  special 
attention  is  demanded  to  measures  that  have  for  their  object  the  prevention  of  crime,  the 
building  up  of  the  character  of  the  unfortunate  criminals,  to  the  end  that  they  may  be 
reformed  and  be  assisted  to  lead  useful  lives.  From  the  examination  that  has  been 
given  to  this  phase  of  this  important  subject,  and  the  conclusions  reached  by  the  best 
thought  that  has  given  it  attention  throughout  the  world,  it  is  thought  that  a  very 
marked  reduction  in  the  number  of  criminals  may  be  achieved.  The  "Children's  Home," 
of  recent  origin,  is  the  first  and  most  valuable  step  in  the  right  direction.  It  is  believed 
that  three  fourths  of  the  waifs  upon  society,  who  grow  up  without  homes  or  parental 
care,  become  vagrants  and  criminals.  The  purpose  of  the  Children's  Home  is  temporarily 
to  shelter  and  care  for  them,  with  the  ultimate  purpose  of  finding  good  homes  for  them. 
It  mavbe  accepted  as  a  fact,  that  there  is  a  childless  home  for  every  nomeless  child  in  the 
land.  "  The  mission  then,  in  short,  of  the  Children's  Home,  is  to  rind  the  childless  home 
for  the  homeless  child. 

The  experience  of  the  children's  homes  in  this  State  goes  far  to  demonstrate  the  truth 
of  this  statement,  with  the  further  demonstrated  fact  that  more  than  three  fourths  of  all 
the  inmates  of  our  children's  homes  grow  up  to  be  useful  and  honorable  citizens.  The 
bare  statement  of  what  seems  to  be  a  demonstrated  fact  that,  because  of  the  children's 
homes,  we  are  enabled  to  give  society  useful  and  self-supporting  citizens  to  the  number 
of  more  than  three  fourths  of  all  their  inmates,  whereas  without  the  children's  homes 
more  than  three  fourths  of  the  same  children  would  become  vagrants  and  criminals,  is 
an  argument  in  favor  of  their  encouragement  of  such  force  as  to  command  the  favorable 
attention  of  the  General  Assembly  to  the  necessity  ot  giving  the  institution  of  children's 
homes  in  every  county  of  the  State  their  earnest  attention. 

Sec.  24.     What  has  been  Done  in  Michigan. 

The  State  that  has  made  the  most  advance  in  this  direction  is  Michigan. 
Prior  to  the  year  1874,  the  dependent  children  in  that  State  were  taken 
care  of  in  the  poorhouses.  The  State,  however,  in  this  year  took  the  broad 
yet  just  principle,  that  when  through  poverty  there  was  no  one  to  care  for 
and  train  a  child,  the  parental  relation  towards  the  child  should  be 
assumed  by  the  State,  and  the  State  should  see  that  the  child  had  pro- 
A-ided  for  it  the  best  possible  substitute  for  home  and  parents.  This  step 
was  regarded  as  an  experiment.  The  State  was  to  assume  the  care, 
guardianship,  and  education  of  the  children  of  this  class  until  they  reached 
their  majority,  or  at  least  until,  in  the  judgment  of  the  ofhcers  of  the  State, 
it  was  best  to  re.store  them  to  their  natural  parents,  or  to  allow  them,  when 
they  had  arrived  at  a  proper  age,  to  take  upon  themselves  the  whole  respon- 
sibility of  their  care  and  training. 

Sec.  25.     A  State  Institution  Established. 

In  carrying  this  idea  into  practical  execution,  it  was  determined  to 
establish  a  State  institution,  sufficiently  large  to  take  all  children  over 
three  and  under  twelve  years  of  age  from  the  poorhouses,  and  to  maintain 
them  there  until  suitable  homes  and  quarters  could  be  found  for  them. 
By  placing  them  in  such  an  institution  they  would  be  removed  as  far  as 
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possible  from  the  unfortunate  condition  and  surroundings  for  which  they 
were  not  resjwnsible.  A  building.  lUS  feet  by  175  feet,  in  the  shape  of  a 
cross,  was  erected.  Around  this  were  grouped  twelve  others.  Nine  of 
these  are  used  for  family  cottages,  and  of  the  other  three,  one  is  used  for  a 
hospital,  another  for  a  water  tower,  engine-house,  laundr}-,  and  gas  works, 
and  the  third  is  used  as  a  school  building.  In  the  family  cottages  the 
children  live  under  the  care  of  an  educated  and  cultured  lady.  She 
attends  to  all  their  wants  except  cooking  and  washing.  In  each  family 
are  placed  about  twenty-five  children.  The  boys  and  girls  are  kept 
separate  in  cottage  life  from  each  other,  but  they  all  attend  the  same 
school.  The  ground  appurtenant  to  the  institution  embraces  a  farm  of  110 
acres.  This  farm  is  amply  sufhcient  to  afibrd  pasture  and  meadow  land 
for  the  requisite  number  of  cows  to  supph'  the  children  with  milk,  and  for 
supplying  fruit  and  vegetables.  The  school  is  supplied  with  the  best 
teachers. 

Sec.  26.     Those  Committixct  Crime  Debarred. 

It  should  be  remembered  that  those  who  had  committed  crime  were  not 
to  be  allowed  to  enter  the  institution.  It  was  intended  for  the  care  of  those 
who  were  dependent  upon  the  public  for  support,  and  these  were  to  be 
clothed,  fed,  and  trained  morally,  mentally,  and  physically.  The  Board 
of  Control  are  the  legal  guardian  of  each  child  until  the  child  becomes  of 
age,  and,  as  stated,  one  of  the  fundamental  designs  was  to  leave  no  stigma 
of  crime  or  disgrace  ujx)n  any  child  who  had  been  cared  for  by  this  insti- 
tution. The  Michigan  system  also  pro^■ides  for  an  agent  in  every  county 
to  examine  and  report  as  to  the  character  of  the  Home  before  placing  the 
child  there,  and  to  \dsit  each  ward  of  the  school  when  requested,  and  also 
for  a  system  of  reports  from  the  guardian  and  agent  both,  and,  finally,  an 
officer  of  the  school  is  required  to  x-isit  each  year  all  indentured  children. 

Sec.  27.     An  Experiment — Report  of  Board  of  Control. 

This  system  of  treating  the  dependent  children  of  the  State  was  experi- 
mental. But  the  system  seems  to  have  produced  the  best  results.  After 
ten  years  of  experience  the  Board  of  Control  sav  in  their  biennial  report 
for  the  years  1883-4  : 

This  school  is  intended  to  rescue  children  from  nurseries  of  crime  and  to  secure  for 
them  self-supporting  and  respectable  citizenship.  It  is  not  an  asylum  for  the  diseased, 
but  for  those  of  sound  mind  and  body,  who  can  be  benefited  in  the  school,  and  who  will 
be  received  into  families.  At  three  years  of  ape,  as  soon  as  they  are  liable  to  be  impressed 
by  bad  associations,  they  are  removed  to  this  institution.  Under  this  unique  system,  by 
which  a  State  generously  and  nobly  cares  for  its  own  dependents  without  transferring 
them  to  other  States  or  "counties  to  be  supported  in  families,  poorhouses,  or  prisons  by 
others,  there  has  been  a  success  which  has  been  gratifying,  not  only  to  those  in  charge, 
but  to  the  people.  In  these  ten  years"  experience  there  has  been  developed  much  strength 
in  the  system,  and  perhaps  sometimes  weakness,  by  reason  of  mistakes  in  administration, 
but  all  along  there  has  been  a  constant  effort  to  improve  methods  and  devise  Vjetter  ways 
to  execute  the  law  so  as  to  obtain  still  higher  and  better  results.  This  spirit  prevails  as 
much  to-day  as  when  the  school  first  opened.  There  is  here  no  self-satisfaction  that 
would  prevent  investigation  and  the  adoption  of  whatever  might  conduce  to  a  higher 
perfection  of  our  work.  Could  we  give  in  detail  i>ersonal  histories  of  children,  there 
would  be  interesting  and  absorbing  stories  told  of  great  numbers  of  these  little  waifs  of 
fortune. 

There  is  no  more  commendable  feature  of  our  law  than  that  it  provides  for  our  State 
caring  for  its  own  dependents.  All  forms  of  riddance  of  dependents  are  objectionable 
in  every  respect.  It  has  been  a  standing  complaint  for  many  years  by  our  General  Gov- 
ernment that  European  States  send  here  their  paupers,  and  now  and  tfien  pardon  convicts 
or  suspend  sentence  jirovided  they  will  emigrate  to  America.  It  has  also  been  long 
complained  of  that  Eastern  States  gather  up  and  send  dependent  children  here  in  great 
numbers  without  asking  our  consent,  leaving  them  with  no  written  indenture,  to  remain 
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at  the  mutual  option  of  the  child  and  the  person  taking  it,  many  gravitating  to  the  poor- 
house  and  reformatories.  In  the  legislative  report  in  1871,  recommending  the  establish- 
ment of  this  school,  the  committee  suggested  that  it  might  be  well  to  exclude  by  law  the 
introduction  of  dependent  children  from  other  States.  Michigan  proposes  to  take  care  of 
her  own  children,  and  if  every  State  did  the  same  there  would  be  no  need  of  their  migra- 
tion; and  the  decrease  of  juvenile  dependency  would  be  more  signally  marked.  But 
when  one  country  sends  its  dependents  to  another  to  avoid  their  support,  one  State  to 
anothei',  or  one  county  passes  paupers  and  tramps  on  the  railroads  to  another,  there  is 
no  general  improvement,  such  a  course  rather  tending  to  encourage,  increase,  and  per- 
petuate chronic  pauperism.  But  whatever  other  States  may  do,  Michigan  will  care  for 
her  own  i^oor,  believing  it  to  be  her  duty  to  do  so. 

By  doing  so  much  for  these  children,  are  you  not  encouraging  and  increasing  pauperism  ? 
This  question  occasionally  comes  to  us  from  well-meaning  friends  in  this  country  and 
from  abroad.  Our  statistics  answer  this  question  in  the  negative.  They  show  that  with 
the  great  increase  of  our  population,  we  readilj^  accommodate  all  who  are  admissible.  It 
is  certain  that  getting  into  the  State  public  school  is  not  made  too  easy.  The  laws  of  the 
State  throw  wise  restrictions  around  their  admission.  This  school  is  not  open  for  the 
children  of  parents  who  are  simply  in  limited  circumstances,  but  for  children  whose  par- 
ents are  no  longer  able  to  support  "them,  and  the  issue  is  between  starvation  or  relinquish- 
ing parental  rights  to  the  State.  The  parent  is  aware  that  the  child  surrendered  to  the 
State  is  thereafter  the  child  of  the  State  only.  The  public  does  not  encourage  the  parent 
to  bring  the  child.  It  discourages  dependency.  But  when  there  is  no  parent  or  friend  to 
support,  then  the  State,  for  its  self-protection,"  as  a  wise  economy,  and  for  the  child's  wel- 
fare, giving  due  notice  to  the  parents,  brings  the  child  before  the  proper  Court  for  a  care- 
ful judicial  examination  as  to  the  child's  dependence  on  the  public  for  support.  From 
the  decision  in  this  Court  the  parents  may  appeal.  But  the  sad  fact  appears  in  the  large 
majority  of  cases  that  there  are  no  parents  to  appear.  There  has  been  abandonment, 
death,  imprisonment,  sickness,  or  chronic  dependence,  and  the  child  is  left  alone  with  no 
protector  save  public  or  private  charity.  Received  into  this  house,  the  child  is  soon  con- 
tented and  happy.  There  is  no  over-indulgence,  no  sentimentality,  but  good  common 
sense  home  treatment.  There  is  here  good  common  school  education,  plain,  healthy  food, 
comfortable  clothing,  kind  treatment,  elevating  influences,  and,  as  far  as  possible,  agree- 
able home  surroundings.  There  never  was  a  happier  company  of  children  than  are  here. 
But  all  this  does  not  operate  to  make  the  child  cling  to  this  kind  of  life.  The  natural 
longing  of  a  child  for  a  home  of  its  own  is  much  the  stronger,  and  it  hails  with  gladness 
the  opportunity  to  go  out  from  this  pleasant  home  to  one  of  its  own  in  some  private 
family.  The  love  of  home  in  the  child  is  a  strong  barrier  against  prolonged  institutional 
life.  "However  much  others  may  differ  as  to  the  merits  of  institutional  or  family  life,  and 
however  attractive  the  institution  may  be,  the  child  will  always  favor  this  being  what  it 
was  intended  for,  a  temporary  home  only.  It  is  also  true  that  you  may  destroy  this 
innate  love  of  home  in  the  child  by  protracted  life  in  an  institution,  so  that  you  can 
make  here  chronic  dependents  as  su"rely  as  they  are  made  with  adults  by  too  long  a  resi- 
dence in  the  county  poorhouse.  The  safest  course  is  to  follow  the  natural  instincts  of 
the  child  and  give  it"  a  good  home  as  may  be,  and  by  so  doing  chronic  dependence  will  not 
be  encouraged  under  this  system.  The  average  time  spent  in  this  school  is  now  not 
quite  one  year.  From  the  opening  of  the  school  to  1880  it  was  twenty  months  and  two 
days.  Since  1880  it  has  been  eleven  months  and  ten  days.  For  the  past  year  it  has  been 
under  ten  months.  This  is  the  best  evidence  that  we  are  surely  realizing  gradually  the 
ideal  of  a  temporary  home.  We  have  noticed  that  when  a  child  of  ten  or  twelve  remains 
here  over  two  years  it  will  generally  begin  to  lose  its  self-reliance  and  ambition,  and  the 
desire  for  another  home  decreases.  Great  efibrt  is  made  that  no  child  be  kept  here  who 
is  over  twelve  and  none  for  over  two  years.  The  average  age  is  about  eight  years.  Some 
children  come  here  from  very  low  and  bad  associations.  They  have  been  influenced  by 
their  former  lives  to  their  loss:  Such  children  have  to  remain  longer  and  be  fitted  to  put 
in  a  good  home.  But  the  majority  of  children  can  be  placed  out,  if  a  home  is  found,  the 
very  day  they  come,  and  the  better  for  them. 

Sec.  28.     Visited  by  Member  of  Commission. 

This  institution,  at  Coldwater,  Michigan,  was  visited  by  one  of  the  mem- 
bers of  our  Commission,  and  foimd  to  be  all  that  was  claimed.  It  has 
done  much  towards  decreasing  crime,  and  is  viewed  with  favor  by  all  who 
have  visited  it. 

Sec.  29.     Views  op  the  Commission. 

We  believe  that  the  step  taken  by  INIichigan  is  one  in  the  right  direction. 
It  was  said  in  the  address  of  Drouin  de  Lhuys  before  the  French  Institute 
in  1878  that  ''the  State  of  Michigan,  which  has  existed  only  about  forty 
years,  has  the  merit  of  preceding  ancient  Europe  in  the  inauguration  of  a 
new  era  for  dependent  children." 
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But  at  the  same  time  we  are  constrained  to  say  that  it  might  be  better 
to  postpone  action  on  this  matter  until  some  other  needed  improvements 
are  made  in  our  penal  and  preventive  system.  But  we  desire  to  be  under- 
stood as  highly  indorsing  the  course  taken  by  ^lichigan.  We  append  a 
copy  of  the  Act  in  force  in  Michigan.  We  submit  the  measure  for  your 
careful  consideration,  with  the  recommendation  that  the  system  therein 
proposed  will  be  a  great  advance  towards  the  reduction  of  that  growing  army 
of  abandoned  children  who  are  almost  insensibly  drilled  in  their  early 
years  in  the  ways  of  crime.  This  Act  will  furnish  the  basis  for  legislation 
when  we  shall  conclude  that,  after  the  passage  of  more  immediately  press- 
ing measures,  the  time  shall  arrive  for  its  adoption. 

Sec.  30.     Michigan  Act. 

The  Act  in  force  in  Michigan  governing  this  school  is  as  follows: 

Section  1.  The  People  of  the  State  of  Michigan  enact,  That  the  Governor  shall  appoint 
three  Commissioners,  for  the  purpose  of  selecting  a  suitable  site  and  erecting  thereon 
buildings  for  a  State  School  or  temporary  home  for  dependent  and  neglected  children, 
such  institution  to  be  known  as  the  "  State  Public  School." 

Sec.  2.  The  said  Commissioners  shall  have  power  to  receive  proposals  for  the  donation 
of  land  to  the  State  for  such  site,  and  to  receive  the  same  by  gift,  or  they  may  purchase 
such  site  if  no  proper  location  shall  be  given  for  that  purpose,  and  they  niay  receive  pro- 
posals for  donations  of  money  or  other  securities,  in  behalf  of  this  State,  for  the  Ijenefit 
of  such  school,  and  they  may  locate  the  same  at  such  point  as  they  shall  deem  for  the 
best  interests  of  this  State.  They  shall  receive  no  pay  for  their  services  under  this  Act, 
except  their  traveling  and  other  oflBcial  expenses.  Tfiat  the  Governor  shall  be  ex  officio 
a  member  of  said  Board. 

Sec.  3.  That  the  deeds  for  such  site  shall  be  duly  executed  to  the  people  of  this  State 
and  delivered  to  the  Auditor-General,  and  the  State  Treasurer  thereupon  is  hereby 
directed  to  pay,  on  the  warrant  of  the  Auditor-General,  to  such  grantor  of  whom  such 
site  shall  be  purchased,  in  case  of  the  purchase  of  the  same,  such  sums  of  money  as  may 
be  required  to  pay  for  the  aite;  provided,  that  not  over  two  thousand  dollars  shall  be  paid 
for  that  purpose.  That  said  Commissioners  shall  at  their  first  meeting  appoint  from 
their  number  a  Secretary  and  Treasurer. 

Sec  4.  That  the  sum  of  fifteen  thousand  dollars  for  the  year  eighteen  hundred  and 
seventy-two,  and  fifteen  thousand  dollars  for  the  year  eighteen  hundred  and  seventv- 
three,  is  hereby  appropriated  for  the  purpose  of  carrying  into  effect  the  provisions  of  this 
Act,  which  said  sums  the  Auditor-General  shall  add"  to  and  incorporate  in  the  State  tax 
for  the  years  eighteen  hundred  and  seventy-one  and  eighteen  hundred  and  seventv-fwo, 
and,  when  collected,  shall  be  passed  to  the  credit  of  the  State  Public  School  Fund,  and 
may  be  drawn  by  the  Treasurer  of  said  Commissioners  upon  warrants  made  bv  their 
Secretary,  approved  by  Commissioners,  and  countersigned  by  the  Governor. 

Sec  5.  It  shall  be  the  duty  of  the  Secretary  of  said  Commissioners  to  render,  quarter- 
yearly,  to  the  Auditor-General,  accounts  current  of  all  cash  transactions,  and  all  moneys 
received,  with  the  proper  vouchers;  and  no  money  shall  be  drawn  by  virtue  of  this  Act  In- 
said  Commissioners  unless  they  shall  have  first'filed  with  the  Auditor-General  an  esti- 
mate and  statement,  showing  the  purpose  for  which  such  money  is  required. 

Sec  6.  The  said  Commissioners  shall  have  the  superintendence  of  the  grounds,  and 
the  design  and  construction  of  the  necessary  buildings,  with  power  to  appoint  an  archi- 
tect, superintendent,  and  other  necessary  agents  and  assistants,  and  to  fix  the  compensa- 
tion for  their  services,  subject  to  the  approval  of  the  Governor;  the  principal  building 
shall  have  a  capacity  for  not  less  than  one  hundred  children. 

Sec  7.  Said  Commissioners,  before  they  enter  upon  the  duties  of  their  office,  shall 
each  take  and  subscribe  the  constitutional  bath  of  office,  and  file  the  same  in  the  office  of 
the  Secretary  of  State,  and  the  Treasurer  of  said  Commissioners  shall  give  his  bond  to 
the  people  of  this  State  in  the  penal  sum  of  ten  thousand  dollars,  with  two  or  more  suffi- 
cient sureties  approved  by  the  Governor,  conditioned  for  the  faithful  performance  of  tlie 
duties  required  of  him,  and  to  properly  account  for  all  moneys  received  by  him  under 
this  Act. 

Sec.  8.  When  the  State  Public  School  shall  be  finished,  the  said  Commissioners  shall 
make  under  their  hands  a  certificate  thereof,  which  shall  be  transmitted  to  the  Governor; 
who  shall  thereupon  give  imblic  notice  that  the  same  is  ready  for  the  reception  of  depend- 
ent and  neglected  children.  That  after  completion  of  the  State  Public  School  building, 
and  until  the  last  day  of  the  session  of  the  Legislature  next  succeeding  such  completion, 
said  Commissioners  shall  have  the  control  and  government  of  said  State  Pubhc  School. 
with  the  same  authority  and  duties  as  are  given  to  the  Board  named  in  Section  9  of  this 
Act. 

Sec,  9.    The  general  supervision  and  government  of  said  State  Public  School  shall  be 
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vested  in  a  Board  of  Control,  to  consist  of  three  menil)ers,  who  shall  be  appointed  by  the 
Oovernor,  by  and  with  the  advice  and  consent  of  the  Senate,  the  members  of  which 
Board  shall  hold  their  offices  for  the  respective  terms  of  two,  four,  and  six  years,  from 
the  last  day  of  the  session  of  the  Legislature  next  after  the  completion  of' said  State 
Public  School  building,  and  until  their  successors  shall  be  appointed  and  qualified,  said 
respective  terms  of  office  to  be  designated  in  their  several  appointments;  and  thereafter 
there  shall  be  one  of  said  Board  appointed  every  two  years,  whose  term  of  office  shall 
continiie  for  six  years,  or  until  his  successor  is  appointed  and  qualified.  The  members 
of  said  Board  shall  constitute  a  body  corporate,  under  the  name  and  style  of  the  "  Board 
of  Control  of  the  State  Public  School,"  with  the  right  of  suing  and  being  sued,  of  mak- 
ing and  using  a  common  seal,  and  altering  it  at  pleasure.  That  said  Board  of  Control 
shall  have  the  power  of  taking  and  holding  by  purchase,  gift,  donation,  devise,  or  bequest, 
real  or  personal  estate  to  be  applied  to  the  use  of  the  institution. 

Sec.  10.  It  shall  be  the  duty  of  said  Board  to  meet  once  each  three  months,  and  oftener  if 
necessary.  It  shall  elect  from  its  own  number  a  President  and  Secretary.  It  shall  also  elect 
a  Treasurer,  who  may  or  may  not  be  a  n^ember  of  said  Board.  Such  officers  shall  hold 
their  places  during  the  pleasure  of  said  Board.  The  said  Treasurer  shall  give  his  bond  to 
the  people  of  this  State,  with  two  or  more  sufficient  sureties,  to  be  approved  by  said  Board 
and  by  the  Governor,  in  the  penal  sum  of  at  least  ten  thousand  dollars,  or  in  such  larger 
amount  as  said  Board  may  require,  conditioned  for  the  faithful  performance  of  the  duties 
required  of  him  by  law,  and  to  account  for  and  paj'  over,  as  required  by  law,  all  moneys 
received  by  him  as  such  Treasurer.  The  said  Board  shall  establish  a  .system  of  govern- 
ment for  said  school,  including  all  necessary  regulations  for  the  good  order  thereof,  and 
for  the  maintenance,  health,  instruction,  and  moral  training  of  the  children  in  said  school ; 
for  placing  them  in  family  homes,  and  for  their  supervision  there  while  they  remain  the 
wards  of  said  Board.  The  said  Board  shall  appoint  a  Superintendent,  Matron,  Cottage 
Managers,  Teachers,  and  such  other  officers  and  employes  as  shall  be  necessary,  who  shall 
severally  hold  their  offices  during  the  pleasure  of  said  Board;  and  said  Board  shall  pre- 
.^^cribe  their  duties  and  fix  their  salaries,  subject  to  the  approval  of  the  Governor. 

Sec.  11.  "Whenever  the  Superintendents  of  the  Poor,  of  any  county,  shall  find  in  their 
county  any  child  over  two  and  under  twelve  years  of  age,  who  in  their  opinion  is  depend- 
ent on  the  public  for  support,  and  is  sound  in  mind  and  body,  they  shall  file  a  petition  in 
the  Probate  Court  of  their  county,  signed  by  at  least  two  of  their  number,  wherein  they 
shall  state  that  in  their  opinion  the  child  named  is  dependent  on  the  piiblic  for  support, 
is  between  two  and  twelve  years  of  age,  is  sound  in  mind  and  body,  and  has  no  parents 
against  whom  its  support  can  be  enforced  as  provided  by  law.  They  shall  also  therein 
give  the  names,  residence,  and  occupation  of  the  parents,  or  either,  so  far  as  they  are 
;ible,  whether  either  is  dead,  or  has  abandoned  the  child;  requesting  therein  an  examina- 
tion and  determination  by  said  Court  as  to  such  alleged  dependence;  and  should  the 
child  be  found  by  said  Court  to  be  dependent  on  the  public  for  support,  that  an  order  be 
entered  sending  it  to  the  State  Public  School.  That  upon  the  filing  of  such  petition,  if  it 
shall  appear  therein  that  one  or  both  of  said  parents  reside  in  said  county,  the  Judge  of 
said  Court  shall  issue  a  citation  fixing  the  time  and  place  for  the  hearing  of  such  petition, 
which  shall  be  served  on  one  or  both  of  said  parents,  if  either  can  be  found  in  said  county, 
not  less  than  two  days  before  the  time  fixed  for  said  hearing,  requiring  them  to  appear 
on  said  day  and  hour,  and  show  cause,  if  any,  why  said  child  should  not  be  declared  by 
said  Court  to  be  dependent  on  the  public  for'support,  and  sent  to  the  State  Pul)lic  School. 
That  in  case  it  shall  appear  by  such  petition  that  neither  of  said  parents  are  living  or  do 
i\ot  reside  in  said  county,  or  in  case  one  or  both  of  said  parents  shall  indorse  on  said  peti- 
tion a  request  that  the  child  be  sent  to  said  school  as  requested  therein,  then  the  citation 
herein  provided  for  neefl  not  be  issued,  and  the  Court  may  thereupon  proceed  to  the 
examination  herein  provided  for.  It  shall  be  the  duty  of  the  officer  receiving  such  cita- 
tion to  use  due  diligence  to  find  and  serve  the  same  on  one  or  both  of  said  parents;  yet 
the  proceedings  under  such  j^etition  shall  not  be  deemed  invalid  by  reason  of  any  failure 
to  serve  such  citation,  or  by  any  informality  or  irregularity  in  such  yietition  or  service. 

Sec  12.  That  on  such  examination  the  child  shall  be  brought  before  said  Court  by  said 
Superintendents  of  the  Poor;  whereupon  it  shall  be  the  duty  of  said  Judge  to  investigate 
the  facts  and  ascertain  whether  said  child  is  dependent  on  the  pttblic  for  stipport,  its  resi- 
dence, and  as  far  as  possible  the  whereabouts  of  the  parents,  when  and  how  long  the  child 
has  been  maintained  in  whole  or  in  part  by  pitblic  or  private  charity,  the  occupation  of 
the  parents,  if  living,  whether  they  are  supported  by  the  public  or  have  abandoned  the 
chUcf,  and  to  ascertain,  as  far  as  possible,  if  the  child  is  found  dependent,  the  causes 
thereof.  The  said  Judge  is  authorized  to  compel  the  attendance  of  witnesses  on  such 
examination ;  and  it  shall  be  the  d\ity  of  the  Prosecuting  Attorney  of  the  county,  when 
requested  by  said  Judge,  to  appear  in  any  sxich  examination  in  behalf  of  the  petition. 
Anv  friend  of  said  child  may  appear  in  said  Court  in  its  behalf;  and  the  said  Judtje  may, 
in  iiiS  discretion,  request  the  Supervisor  of  any  township  or  ward  to  appear  in  behalf  of 
the  child,  yet  it  shall  not  be  necessary  to  issue  any  citation  or  other  notice  to  other  than 
the  parents.  The  record  of  the  proceedings  shall  show  who,  if  any  one,  appeared  in  behalf 
of  the  child  on  such  examination. 

Sec  13.  That  if  on  such  examination  the  said  Judge  shall  find  that  the  said  child  is 
dependent  on  the  public  for  support,  is  over  two  and  under  twelve  years  of  age,  and  is 
sound  in  mind  and  body,  he  shall  enter  such  finding  by  a  proper  order  in  the  journal  of 
the  Probate  Court  in  his  office,  certifying  that  the  child  is  dependent  on  the  public  for 
support,  and  is  entitled  to  admission  to  the  State  Public  School  at  Coldwater,  and  order- 
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iiig  that  it  be  taken  to  said  school  by  the  Superintendents  of  the  Poor,  and  admitted 
therein,  and  shall  deliver  to  the  said  [Superintendents  of  the  Poor  a  certified  copy  of  such 
order,  which  shall  contain,  besides  said  findings,  a  statement  of  tlie  facts  that  are  herein 
retjuired  to  lie  iiujuired  into,  so  far  as  they  have  been  ascertained;  and  that  said  Superin- 
tendents of  the  Poor  shall  deliver  such  copy,  with  said  child,  at  said  school,  to  the  Super- 
intendent thereof,  as  soon  as  practicable  after  the  making  of  sucli  order.  That  upon 
entering  such  order,  the  parents  of  said  child  shall  be  released  from  all  parental  duties 
towards  and  responsibility  for  such  child,  and  shall  thereafter  have  no  rights  over  or  to 
the  custody,  services,  or  earnings  of  such  child,  except  in  cases  where  said  Board  nuiy,  as 
herein  provided,  restore  the  child  to  its  parents. 

Sec.  14.  Tlie  object  of  this  Act  is  to  provide  a  temporary  home  for  dependent  children 
in  said  school  where  they  shall  be  retained  only  until  they  can  be  })laced  in  family  homes. 
The  said  Board  is  hereby  nuide  the  legal  guardian  of  all  children  who  shall  be  received  in 
said  school,  and  it  shall  be  its  duty  to  use  si)ecial  diligence  in  yiroviding  such  suitable 
homes  for  such  children  as  shall  be  approved,  as  herein  provided,  and  to  place  them 
therein  on  a  written  contract  to  remain  until  they  are  twenty-one  years  of  age,  or  in 
the  discretion  of  said  Board  until  they  are  eighteen  years  of  age.  Such  contract 
shall  provide  for  their  education  in  the  public  schools  where  they  reside,  for  teaching 
them  some  useful  occupation,  for  kinet  and  proper  treatment  as  members  of  the 
family  where  placed,  and  for  the  payment  on  the  termination  of  such  contract  to  said 
Board  for  such  children  such  sum  of  money  as  may  be  provided  for  in  said  contract. 
Whenever  any  ward  of  said  Board  who  is  not  indentured  has  become  self-supporting  the 
said  Board  may  so  declare  by  resolution  and  thereupon  said  guardianship  shall  cease  and 
the  child  shall  thereafter  be  entitled  to  its  own  earnings.  Whenever  one  or  both  of  the 
parents  of  any  ward  of  said  Board,  who  is  not  indentured,  have  become  able  to  support 
and  educate  it,  the  child  may  by  resolution  of  said  Board  be  restored  to  its  parents ;  in 
which  case  the  suitableness  of  the  home  shall  be  certitied  in  the  same  manner  as  herein 
required  for  placing  children  on  indentures;  and  thereuiDon  the  guardianship  of  said 
Board  shall  cease. 

Sec.  15.  Whenever  inquired  of  by  the  Superintendents  of  the  Poor  of  any  county,  and 
whenever  there  is  room  for  one  or  more  children  in  said  school  from  anj^  county,  it  shall 
be  the  duty  of  the  Superintendent  of  said  school  to  notify  the  Superintendents  of  the 
Poor  of  such  county  how  many  children  they  can  send  to  said  school.  That  whenever 
there  are  more  admissible  childiren  in  the  several  counties  than  [that]  can  be  received  in 
said  school,  it  shall  be  the  duty  of  the  Superintendent  of  said  school  to  divide  such  ad- 
missions pro  rata  among  the  counties  according  to  the  number  of  dependent  children  in 
each,  at  the  time  of  such  admission,  giving  preference  to  counties  of  the  same  or  larger 
population,  that  have  had  less  admitted  into  said  school.  That  whenever  the  Superin- 
tendents of  the  Poor  of  any  county  shall  be  informed  by  the  Superintendent  of  said 
school  that  any  dependent  children  from  their  county  can  be  admitted  into  said  school, 
it  shall  be  their  duty  to  forward  them  to  said  school,  as  provided  in  this  Act,  as  soon  as 
practicable.  In  those  counties  in  which  the  distinction  between  township  and  county 
poor  is  maintained,  it  shall  be  the  duty  of  the  Superintendents  of  the  Poor  of  such  coun- 
ties, on  the  written  request  of  the  Supervisor  of  any  such  township,  to  act  for  such  town- 
sliip  in  securiTig  the  admission  of  dependent  children  to  this  school,  in  all  respects  as 
though  such  children  were  supported  by  the  county.  That  the  expense  of  transportation 
of  children  to  said  school,  pursuant  to  law,  and  the  expenses  [exjjense]  of  returning  any 
of  said  children  to  their  counties,  after  their  admission  by  said  Board  of  Control,  as  im- 
proper inmates  of  said  school,  shall  be  audited  by  the  Board  of  State  Auditors  and  paid 
from  the  general  fund. 

Sec.  16.  There  shall  be  received  into  said  school  those  children  who  have  been  declared 
dependent  on  the  public  for  support  as  herein  provided,  and  they  shall  be  retaiiied  therein 
until  they  are  sixteen  years  of  age,  unless  they  shall  before  that  time  be  sent  out  as 
herein  provided.  While  in  said  school  they  shall  be  maintained  and  educated  in  the 
branches  usually  taught  in  the  common  schools;  they  shall  have  proper  moral  and 
physical  training  and  shall  be  taught  how  to  labor  so  far  as  their  age  and  condition  will 
reasonably  permit.  The  said  Board  is  authorized  to  return  to  the  counties  from  which 
they  were  sent  the  following  classes  of  children: 

First,  Those  who  have  become  sixteen  years  of  age  and  who  for  any  reason  cannot  be 
placed  in  or  retained  in  family  homes. 

Seco7id,  Those  who  by  reason  of  vicious  habits  or  incorrigibilitj"  cannot  be  placed  in  or 
retained  in  family  homes. 

Third,  Those  who  in  the  opinion  of  said  Board,  based  on  the  certificate  of  the  physician 
of  said  school,  are  of  unsound  nund  or  body,  or  who  have  some  serious  physical  disaliilitj' 
which  prevents  their  being  placed  in  family  homes.  Whenever  any  chilil  shall  be  ordered 
by  said  Board  to  be  returned  to  its  countj'  as  herein  provided,  the  guardianship  of  said 
Board  shall  cease,  and  tlie  child  shall  thereupon  again  become  a  charge  on  the  county 
from  which  it  was  sent,  and  the  Sui)erintendent  of  said  school  in  returning  any  child  to 
its  county  shall  report  in  writing  to  the  Superintendent  of  the  Poor  of  the  proper  countj', 
the  action  of  said  Board  and  the  reasons  therefor. 

Sec.  17.  That  whenever  on  the  examination  provided  for  in  this  Act  the  Judge  of  Pro- 
bate shall  determine  that  the  child  is  dependent  on  the  ])ul)lic  for  support,  he  shall  cause 
it  to  be  examined  by  the  county  ])hysician,  if  there  be  one,  and  if  not,  tlicn  liy  a  respect- 
able practicing  physician,  and  shall  in  no  case  enter  the  order  in  his  journal,  showing  the 
child  is  admissible  to  this  school,  unless  the  i^hysician  making  such  examination  shall 
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t-ertify  in  writing,  under  oath,  filed  in  said  Court,  that  the  child  examined  by  him  is.  in 
his  opinion,  of  sound  mind,  and  has  no  chronic  or  contagious  disease,  and  in  his  opinion 
has  not  been  exposed  to  any  contagious  disease  within  fifteen  days  previous  to  such  ex- 
amination before  the  Judge  of  Probate;  that  a  copy  of  such  certificate  shall  be  attached 
to  the  other  papers  required  by  this  Act  to  accompany  each  child  to  this  schooL 

Sec.  is.  That  the  Superintendent.  Agent,  or  Board  of  Control  of  the  State  Public 
School  is  hereby  authorized  to  consent  w  the  adoption  of  any  child  who  has  or  shall 
become  an  inmate  of  said  institution,  by  any  person  or  persons,  pursuant  to  the  provi- 
sions of  an  Act  entitled  "An  Act  to  provide  for  changing  the  names  of  minors,  adopted 
children,  and  of  other  persons,"  approved  February  2,  ISrtl :  and  that  on  such  adoption 
the  said  Board  of  Control  shall  cease  to  be  the  guardian  of  the  child  so  adopted. 

Sec.  19.  That  said  Board  of  Control  is  authorized  to  designate  some  officer,  teacher,  or 
other  employ^  connected  with  said  school  to  be  the  agent  thereof,  who  shall  be  known  as 
the  Agent  of  the  State  Public  School,  and  who  shall  act  in  that  capacity  during  the  pleas- 
ure of  said  Board.  That  his  duties  as  such  agent  shall  be  prescribed  by  said  Board,  and 
shall  include  visiting,  at  such  times  as  said  Board  shall  direct,  the  wards  of  said  Board 
which  have  been  placed  in  families,  and  reporting  to  said  Board  the  condition  of  such 
children,  and  any  failures  to  comply  with  the  terms  of  the  indenture  contracts:  and 
[that]  it  shall  also  be  his  dut^-  to  find  suitable  homes  for  the  children  of  this  school,  to 
investigate  applications  for  such  children,  and  to  enter  into  contracts,  in  writing,  on 
behalf  of  said  Board,  with  persons  taking  such  children :  such  contracts  to  contain  a  clau.se 
reserving  to  said  Board  the  right  to  cancel  the  same  when,  in  the  opinion  of  said  Board. 
the  interest  of  the  child  requires  it,  and  may  also  contain  a  clause  authorizing  the  person 
taking  the  child  to  cancel  the  same  any  time  within  sixty  days  from  the  date  of  the  con- 
tract, on  returning  said  child  to  said  school  free  of  all  expenses ;  that  the  authority  herein 
given  said  agent  is  also  hereby  conferred  upon  the  Sup>erintendent  of  said  school :  that  the 
salary  and  necessary  traveling  expenses  of  said  agent  shall  be  first  examined  and  aUowe<l 
by  said  Board,  and  "shall  then  be  audited  by  the  Board  of  State  Auditors,  and  paid  from 
the  general  fund. 

Sec.  20.  The  said  Board  of  Control  .shall  biennially  report  to  the  Governor,  Legislature, 
and  Superintendent  of  Public  Instruction,  presenting  a  detailed  statement  of  the  opera- 
tions of  said  institution  for  the  two  fiscal  years  preceding  the  regular  session  of  the  Legis- 
lature, which  shall  include  the  report  of  the  Treasurer  of  said  Board  of  Control  of  all 
receipts  and  disbursements  in  his  office  for  the  same  period,  and  the  report  of  the  Super- 
intendent for  the  same  period,  setting  forth  the  condition  of  said  school,  the  names  of 
Tegular  employes  and  the  .salary  of  each,  the  number  of  children  who  have  received 
instruction,  the  average  number  during  each  year  in  the  school,  the  discipline  prescribed, 
the  studies  pursued,  the  books  used,  the  expense  per  capita  for  average  attendance,  the 
expense  per  capita  estimating  therein  the  expenses  additional  for  those  indentured,  and 
such  other  information  as  he  may  deem  important  or  the  Governor  or  Superintendent  of 
Public  Instruction  may  request.  The  members  of  said  Board  of  Control  shall  be  allowed 
the  expenses  necessarily  incurred  by  them  in  the  discharge  of  their  official  duties,  and 
three  dollars  per  day  for  their  official  .services  actually  and  necessarily  i>erformed.  which 
shall  be  audited  by  the  Board  of  State  Auditors  and  paid  from  the  general  fund. 

Sec  21.  It  shall  be  the  duty  of  said  Board  to  obtain  information  as  often  as  practicable 
from  all  the  children  placed  in  families  from  this  school,  and  to  secure  so  far  as  possible 
the  education  and  good  treatment  of  such  children,  and  the  fuU  jterformance  of  indenture 
contracts.  It  shall  be  the  duty  of  said  Board  to  procure  written  reports  from  such  chil- 
dren at  least  once  in  each  six  months,  one  of  which  shall  be  from  the  person  to  whom 
the  child  is  indentured,  and  the  other  from  the  agent  of  said  school  or  from  the  Agent 
•of  the  Board  of  Corrections  and  Charities  for  the  county  where  the  child  resides,  the  Su- 
perintendent of  said  school  to  notify  the  officer  he  desires  to  visit  the  child  and  make  the 
report.  If  it  shall  appear  to  said  Board  by  such  report,  or  from  any  other  source,  that  the 
child  visited  is  neglected  or  ill-treated,  or  is  not  being  educated  by  the  f>erson  with  whom 
it  is  placed,  or  that  the  person  having  such  child  is  tinfit  to  have  the  care  thereof,  the  said 
Board,  or  the  Superintendent  of  said  school,  who  may  be  authorized  so  to  do  by  said 
Board,  shall  cancel  the  contract  and  cause  the  child  to  be  returned  to  said  school  or 
removed  directly  into  some  other  home,  and  notice  thereof  shall  be  given  the  County 
Agent  of  the  county. 

Sec.  22.  Any  person  desiring  to  take  a  child  from  said  school  by  indenture  or  adoption 
may  apply  for  that  purpose  in  writing,  in  such  form  as  said  Board  shall  prescribe,  to  the 
Superintendent  or  Agent  of  said  school,  or  to  the  Agent  of  the  Board  of  Corrections  and 
Charities  of  the  county  where  the  applicant  resides.  That  either  of  said  officers  who  shall 
receive  such  application,  other  than  said  .Superintendent,  shall  investigate  the  same,  and 
report  in  writing  to  the  Superintendent,  in  such  form  as  said  Board  shall  prescribe,  the 
facts  ascertained,  and  whether,  in  his  opinion,  the  applicant  is  a  proper  person  to  have 
the  care  and  education  of  the  child;  and  no  chUd  of  said  school  shall  be  placed  in  a  home 
on  trial,  or  by  indenture  or  adoption,  unless  the  same  shall  be  approved  by  the  agent  of 
said  school,  or  by  the  Agent  of  the  Board  of  Corrections  and  Charities  of  the  county 
where  the  applicant  resides.  It  shall  be  the  duty  of  the  agent  of  said  school,  or  the 
Agents  of  the  State  Board  of  Corrections  and  Charities,  in  their  respective  counties  to  visit 
the  children  of  said  school  in  families  on  indenture,  at  such  times  as  they  may  be 
requested  so  to  do  by  the  Superintendent  of  said  school,  and  only  at  such  times;  and  shall 
then  inquire  into  the  management,  condition,  and  treatment  of  such  children,  and  shaU, 
as  soon  as  practicable,  report  to  the  Superintendent  of  .said  school  the  facts  ascertained 
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showing  whether  the  indenture  contracts  are  being  faithfully  executed  :  and  whenever  it 
shall  come  to  the  knowledge  of  any  such  officer,  so  authorized  to  make  such  visits,  that 
any  child  of  this  school,  in  a  family  on  trial  or  on  indenture,  is  being  ill-treated,  he 
shall  immediately  investigate  the  case  and  report  the  facts  as  aforesaid. 

Sec.  23.  It  shall  be  the  duty  of  said  Board  to  preserve  in  said  institution  all  legal 
papers,  reports,  and  other  valuable  papers  relating  to  each  child,  and  shall  provide  and 
keep  suitable  record  books  in  which  shall  be  entered,  during  the  time  of  the  guardianship 
of  said  Board,  a  brief  history  of  each  child,  showing  its  name,  age,  county,  residence, 
when  received,  indentured,  or  adopted ;  the  names,  residence,  occupation,'  habits,  and 
character  of  the  parents,  so  far  as  can  be  ascertained,  and  the  name,  residence,  and  occu- 
pation of  the  person  who  has  taken  the  child  by  indenture  or  adoption. 
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Sec.  31.     A  Reform  School. 

Much  that  has  been  said  m  the  preceding  pages  with  reference  to  the 
care  of  abandoned  and  dependent  children,  appHes  with  increased  force  to 
the  care  of  juvenile  offenders.  "When  a  boy  or  girl  has  committed  a  crime, 
a  punishment  for  the  offense  must  in  some  manner  be  inflicted.  Societ}^ 
must  do  this  for  its  own  protection.     But  it  has  still  a  more  important  duty 


25 

to  perform  than  to  visit  upon  the  juvenile  dehnquent  a  certain  amount  of 
punishment.  Whatever  diverse  views  may  prevail  with  reference  to  the 
prohability  of  effective  reformation  of  criminals  of  a  mature  age,  there  can 
be  no  doubt  that  most  young  criminals  can,  by  a  judicious  system  of  dis- 
cipline, education,  and  labor,  be  completely  and  permanently  reformed. 
Under  the  system  now  prevailing  in  our  State,  these  young  persons  are 
placed  in  contact  with  the  most  debased  and  vicious  of  the  criminal  class. 
If  the  offense  be  a  felony,  they  are  sent  generally  to  the  State  Prison, 
although  there  is  a  provision  among  our  statutes  allowing  the  Judge,  in  his 
discretion,  to  place  them  under  the  care  of  the  Boys'  and  Girls'  Aid  Society, 
whose  headquarters  are  in  San  Francisco.  If  these  offenders  are  convicted 
of  misdemeanors  only,  they  are,  if  unable  to  pay  a  fine,  placed  in  the  county 
jails,  and  allowed  to  associate  indiscriminately  with  all  others  imprisoned 
"in  the  same  institution.  That  the  effect  upon  them  is  pernicious,  requires 
no  argument  to  demonstrate. 

Sec.  32.     Subject  Important. 

The  Commission  has  given  a  great  amount  of  thought  and  attention  to 
this  very  important  subject.  Our  Secretary  has  made  it  a  question  to  be 
thoroughly  examined,  and  has  received  in  answer  to  inquiries,  a  large 
number  of  responses  from  persons  whose  position  and  experience  render 
them  competent  judges  in  this  matter. 

Sec.  33.    Views  of  G.  W.  Crossley. 

G.  W.  Crossley,  Warden  of  the  Iowa  Penitentiary,  says  in  a  letter  to  the 
Commission,  dated  April  19,  1886,  in  reply  to  the  question:  "Should  youth- 
ful criminals  be  confined  in  the  State  Prison,  or  in  a  separate  industrial  or 
reform  school?" 

In  an  industrial  or  reform  school,  below  the  age  of  16,  save  in  exceptional  cases,  where 
such  great  depravity  is  shown  as  to  reduce  the  prospect  of  reform  below  the  minimum, 
all  prisons  contain  more  or  less  graduates  from  reform  schools,  l)ut  while  this  is  true, 
it  does  not  follow  that  it  is  owing  to  the  mismanagement  of  the  institutions.  It  is  the 
incorrigible  criminal  young  and  old  that  goes  back  to  the  prison  after  discharge,  and  no 
system  of  prison  management  is  adequate  to  effect  a  reformation  of  this  class. 

Sec.  34.     Views  of  Governor  Abbett. 

Hon.  Leon  Abbett,  Governor  of  New  Jersey,  in  a  letter  to  the  Commis- 
sion, dated  April  20,  1886,  says: 

We  confine  youthful  criminals  in  the  State  Reformatory  School  or  in  State  Prison, 
according  to  the  judgment  of  the  Judge  before  whom  they  are  tried,  and  the  character  of 
the  crime  they  are  charged  with. 

Sec.  35.     Letter  of  Governor  Pingree. 

Hon.  Samuel  E.  Pingree,  Governor  of  Vermont,  in  a  letter  to  the  Com- 
mission, dated  April  21,  1886,  says: 

Our  practice  of  a  separate  institution  for  youthful  criminals  called  the  "Reform  School" 
is  most  salutary. 
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Sec.  36.     Views  of  Goverxor  Adams. 

Hon.  Jewett  W.  Adams,  Governor  of  Nevada,  in  a  letter  to  the  Commis- 
sion, dated  May  1,  1886,  says: 

Youthful  criminals  should  be  confined  in  an  institution  separate  from  older  criminals. 

Sec.  37.     Views  of  Governor  Ireland. 

Hon.  John  Ireland,  Governor  of  Texas,  in  a  letter  to  the  Commission, 
dated  April  19,  1886: 

Youthful  criminals  should  be  in  separate  prisons  called  reformatories  or  any  other 
mime.  They  should  be  required  to  labor  and  be  under  a  thorough  system  of  discipline, 
with  educational  facilities. 

Sec.  38.     Views  of  Governor  Lee. 

Hon.  Fitzhush  Lee,  Governor  of  Virginia,  in  a  letter  to  the  Commission, 
dated  April  24^1886,  says: 

To  the  third  question  I  reply,  youthful  criminals  should  be  confined  in  a  separate  insti- 
tution, and  not  in  the  State  Prison. 

Sec.  39.     Views  of  Governor  Bate. 

Hon.  William  B.  Bate,  Governor  of  Tennessee,  in  a  letter  to  the  Com- 
mission, dated  April  30,  1886,  says: 

I  would  think  that  it  would  be  best  for  youthful  criminals  to  be  confined  separately 
from  the  adults,  although  in  our  State  they  are  not  so  separated. 

Sec.  40.     Views  of  Governor  Pattison. 

Hon.  Robert  E.  Pattison,  Governor  of  Pennsylvania,  in  a  letter  to  the 
Commission,  dated  May  4,  1886,  says: 

Young  offenders,  who  are  not  incorrigible  and  vicious,  inherently,  should  for  first  vio- 
lation of  law,  less  than  high  crimes,  be  sent  to  trade  schools.  The  State  should  establish 
such  an  institution,  in  which  restraint,  incarceration,  or  forcible  detention  should  not  be 
adopted.  The  school  should  afford  the  inducement  to  stay.  If  in  cases  of  incorrigible  or 
vicious  characters,  then  a  trade  school  should  receive  such  inmates  by  commitment  from 
a  legal  authority.    The  young  delinquents  should  not  be  sent  to  a  jail  or  prison. 

Sec.  41.     Views  of  Mr.  Garrett. 

Philip  C.  Garrett,  of  the  Board  of  Public  Charities  of  Pennsylvania,  in 
a  letter  to  Governor  Pattison,  which  the  latter  kindly  forwarded  to  our 
Commission,  says: 

As  regards  youthful  criminals,  punitive  measures  of  the  nature  of  incarceration,  should 
not  be  aj^plied  to  children  under  16  years,  who  should  be  placed  in  Reform  Schools,  such 
as  those  at  Moryanza.  Pennsylvania,  Lancaster,  Ohio,  and  Plainfield,  Indiana.  It  is 
fairly  to  be  presumed  they  can  be  educated  out  of  their  early  vices.  Youths  over  16  com- 
Tuitting  their  first  offense,  require  the  intermediate  prison,  or  reformatory,  of  which  that 
at  Elmira  is  the  best  type,  and  I  hope  our  own  at  Huntingdon  will  equal  it.  The  details 
of  their  management  can  be  obtained  by  a  perusal  of  Mr.  Brockway's  reports.  These  and 
other  pamphlets  and  works  on  penological  subjects,  I  will  be  happy  to  forward  to  Mr. 
Devlin  should  you  desire  it.  It  does  not  appear  to  me  that  any  of  this  class  of  offenders 
should  be  brought  in  contact  with  old  offenders,  during  their  detention.  They  should, 
therefore,  never  be  sentenced  to  a  common  jail. 


Sec.  42.     Views  of  Mr.  Chapin. 

Wm.  W.  Chapin,  of  the  Board  of  State  Chanties  and  Corrections  of 
Rhode  Island,  answering  for  Hon.  George  Peabody  Wetmore,  Governor  of 
that  State,  in  a  letter  to  the  Commission,  dated  May  10, 1886,  says: 

The  provision  for  treatment  of  juvenile  offenders  is  embodied  in  the  statute  as  follows : 
Whenever  any  ]ierson,  under  the  age  of  18  years,  shall  be  convicted  by  any  Court  of  any 
criminal  offense,  such  Court  may  sentence  such  person  to  the  State  Reform  School  for  a 
term  not  less  than  two  years  nor  longer  than  his  minority,  or  to  such  punishment  as  is 
otherwise  provided  by  law  for  the  same  offense,  and  if  the  sentence  be  to  the  Reform 
{school,  then  it  shall  be  in  the  alternative,  to  the  State  Reform  School,  or  to  such  punish- 
ment as  would  otherwise  have  been  awarded.    (Public  Statutes,  Chap.  248,  Sec.  49.) 

Sec.  43.     Views  of  Mr.  Reed. 

Harrison  Reed,  of  Jackson\ille,  Florida,  in  a  letter  to  the  Commission, 
dated  July  1,  1886,  says: 

Juvenile  criminals  shoukVnever  be  associated  with  adults,  but  consigned  to  strict  moral, 
sanitary,  and  industrial  instruction,  with  as  little  as  possible  of  arbitrary  force. 

Sec.  44.     Views  of  Mr.  Ingersoll. 

D.  W.  Ingersoll,  President  of  the  Board  of  Managers  of  the  Minnesota 
State  Reform  School,  in  a  letter  to  the  Commission,  dated  January  29, 

1886,  says: 

They  should  be  gathered  into  the  reform  school,  educated  in  all  the  common  branches, 
and  taught  some  useful  trade. 

Sec.  45.     Views  of  Mr.  Greene. 

Jacob  L.  Greene,  of  Hartford,  Connecticut,  in  a  letter  to  the  Commission, 
dated  June  29,  1886,  says: 

One  point,  in  answer  to  your  fifth  question,  I  am  very  clear  upon  :  that  juvenile  offend- 
ers should  be  carefully  separated  from  all  others,  not  only  because  they  are  young  and 
tender  and  impressible,  and  more  easily  reformable,  but  because  the  principle  of  classifi- 
cation and  separation  ought  to  be  carried  out  to  the  greatest  possible  extent.  Not  only 
ought  such  young  men  and  women  who  are  criminals,  guilty,  perhaps,  of  their  first  offense, 
to  be  separated  from  those  who  are  hardened  and  sinful,"  and  apparently  irreclaimable, 
and  enemies  to  every  reformatory  effect,  both  for  themselves  and  others,  but  the  same 
care  ought  to  be  exercised  in  regard  to  all,  whatever  their  age,  who  are  not  hardened  in 
crime.  It  is  little  use  to  trj-  to  rouse  manhood  and  a  proper  sense  of  his  guilt,  and  a 
proper  sense  of  his  duty  in  a  weak,  ignorant  man,  whom  you  allow  to  remain  in  constant 
contact  with  a  hardened  villain  who  scorns  and  despises  all  your  efforts.  He  will  more 
than  neutralize  them.  If  you  wish  to  produce  effects  upon  a  man's  character,  he  must  be 
put  under  conditions  favorable  to  the  influences  which  you  bring  to  bear. 

Sec.  46.     Views  of  Mr.  Coffin. 

Charles  F.  Coffin,  of  Chicago,  in  a  letter  to  the  Commission,  dated  June 
28,  says  that  they  should  be  cared  for: 

First,  in  small  institutions,  where  they  can  be  trained  to  habits  of  industry,  and  suita- 
bly instructed  and  prepared  for  homes  in  the  country. 

Sec.  47.     Views  of  ]\[r.  Carter. 

George  W.  Carter,  Warden  of  the  Wisconsin  prison,  in  a  letter  to  the 
Commission,  says  that  juvenile  criminals  should  be  placed  "in  reforma- 
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tories  on  the  family  plan,  strictly  graded  according  to  character  and  dis- 
position, farming  and  all  trades  to  be  carried  on  for  their  instruction." 

Sec.  48.     Vieavs  of  Mr.  Jones. 

Israel  C.  Jones.  Superintendent  of  the  House  of  Refuge,  Randall's 
Island,  New  York,  in  a  letter  to  the  Commission,  dated  JuIa'  8,  1886,  says: 

In  addition  to  industrial,  mental,  and  moral  training,  the  juvenile  delinquent  should 
be  afforded  the  opportunity  to  acquire  a  trade,  or  some  useful  occupation,  on  arriving  at 
a  proper  age;  and  if  this  cannot  be  accomplished  by  apprenticing,  then  the  institution 
shoitld,  as  far  as  possible,  provide  the  necessary  facilities.  They  should  not  be  brought 
in  contact  with  adult  convicts,  and  their  place  of  confinement  should  not  be  in  the  neigh- 
borhood of  an  adult  prison. 

Sec.  49.     Views  of  Mr.  Otterson. 

Ira  Otterson,  Superintendent  of  the  New  Jersey  State  Reform  School,  in 
a  letter  to  the  Commission,  dated  Juh'  10,  1886.  says: 

Juvenile  delinquents  should  be  cared  for  in  State  reformatories  on  the  open  or  family 
plan;  the  families  not  too  large — from  30  to  40  for  boys;  20  to  30  i^or  better,  10  to  20), 
for  girls.  These  should  be  officered  by  a  high-minded  Christian  man  and  wife.  A 
definite  number  of  hours  each  day  should  be  devoted  to  active  employment  of  some 
kind.  The  more  the  children  can  be  interested  in  it  the  better.  If  a  diversified  system 
of  labor  can  be  provided  for  different  days,  so  much  the  better;  and  to  gain  the  atten- 
tion and  incite  the  interest  in  the  work  a  reward  .should  be  given.  Some  part  of  each 
day  should  be  set  aside  for  schooling  in  the  elementary  branches  of  English  educa- 
tion. The  children  should  be  trusted  and  made  to  feel  that  dependence  was  placed  upon 
them,  and  that  they  should  have  confidence  in  themselves,  in  order  to  receive  the  con- 
fidence of  others;  and  just  so  soon  as  they  can  be  trusted,  as  established  in  good  princi- 
ples, they  should  be  released  upon  parole,  by  indenture,  to  some  good  families,  unless 
their  own  homes  are  known  to  be  good  in  character;  and  they  should  be  regularly 
visited,  and  obliged  to  report  to  the  institution,  and  pubUc  sentiment  raised  to  the  point 
of  sympathizing  with  and  aiding  them,  and  not  to  look  upon  them  as  ex-convicts  in  any 
sense. 

Sec.  50.     Plan  of  Such  School. 

Assuming  then,  that  it  is  essential  in  our  State  to  have  some  particular 
institution  in  which  the  young  offender  may  be  confined,  cared  for,  and 
trained  to  habits  of  honesty  and  industry,  the  question  arises,  how  should 
this  school  be  conducted,  and  on  what  plan  should  it  be  based.  Concern- 
ing the  character  of  these  schools,  there  is  the  well  defined  distinction  of 
those  conducted  on  the  famih'  plan  and  those  conducted  on  the  congregate 
system.  There  are  man}'  objections  to  the  institutional  life.  It  is  impossi- 
ble to  obtain  the  family  training  and  discipline  that  the  young  criminal  so 
greatly  needs.  It  is  impossible  also  to  mate  that  close  separation  between 
the  different  classes  of  the  inmates,  which  is  so  necessar}-  to  attain  the 
best  results.  Then  again,  there  is  a  spirit  of  dependence  in  all  large  insti- 
tutions. The  inmates  receive  the  food  and  raiment  from  the  State  without 
giA^ing  any  adequate  return.  The  main  object  of  these  institutions,  how- 
ever, is  to  drill  the  youth  to  depend  upon  himself,  to  teach  him  that  he 
must  earn  his  own  liA"ing  in  the  world,  and  to  supply  him  with  the  training 
that  will  in  a  measure  enable  him  to  do  it. 

For  these  reasons,  we  have  concluded  after  careful  consideration,  that 
an  institution  of  this  kind  should  be  conducted  on  what  is  commonly  called 
the  family  or  cottage  plan.  There  are  several  institutions  conducted  in 
this  wav  in  this  countrv. 
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Sec.  51.     Ohio  Commission. 

In  1856  a  Commission  was  appointed  by  the  Legislature  of  Ohio  to  visit 
the  reform  schools  of  the  coimtiy,  and  to  make  a  report  for  the  plan  of  a 
reform  school  for  that  State.  The  Commission  emphatically  recommended 
the  family  plan,  and  a  tract  of  1.170  acres  of  land  was  purchased.  The 
school  was  founded  on  the  idea  that  the  best  place  to  bring  up  children  is 
in  an  intelligent,  well  regulated  Christian  home,  and  that  the  life  of  a  boy 
at  a  reform  school  should  be  as  similar  as  possible  to  a  life  passed  in  a 
good  home.  Love  for  labor  should  be  diligently  cultivated,  and  each 
should  have  the  will  and  the  power  to  earn  an  honest  living,  both  while  he 
is  an  inmate  of  the  institution,  and  when  he  leaves  to  commence  his  life 
in  the  active  busy  world.  There  should  be  suitable  mental  instruction, 
and  the  inmates  should  be  taught  that  obedience  and  duty  will  meet  with 
their  reward,  and  that  crime  must  and  will  meet  with  an  adequate  penalty. 

Sec.  52.     Remarks  of  Mr.  Childlaw  on  Ohio  Reform  School. 

Concerning  the  Reform  School  of  Ohio,  B.  W.  Childlaw,  one  of  the  Com- 
missioners of  the  school,  in  a  paper  read  before  the  National  Congress  of 
Penitentiary  and  Reformatory  Discipline,  in  1870,  said: 

The  new  comer  arrives  in  charge  of  a  Sheriff  or  deputy,  sometimes  in  irons,  and  fre- 
quently clothed  in  tilthy  rags.  Yesterday  he  was  the  inmate  of  a  gloomy,  miserable 
county  jail,  under  the  demoralizing  and  degrading  tuition  of  hardened,  reckless  crimi- 
nals; to-day  he  greets  a  village  of  farm  buildings  and  large  dwellings,  beautiful  lawns, 
fields,  orchards,  and  gardens.  He  looks  in  vain  for  frowning  massive  walls  and  grated 
windows;  the  dread  of  narrow  cells  and  prison  life  is  removed  at  once,  and  the  poor  boy 
has  hope.  His  heart  is  touched  in  the  right  place.  His  tirst  impressions  are  always 
favorable.  If  a  visit  to  the  wash-room  and  clothes-press  is  necessary,  the  elder  brother  on 
duty  in  the  office  takes  him  there,  and  speedily  a  great  outward  change  in  his  personal 
appearance  is  wrought.  The  poor  fellow  feels  this,  and  takes  another  step  towards  a  better 
life.  Then  the  elder  brother  takes  hini  by  the  hand,  and  with  words  of  kindness  shows 
him  his  future  home.  By  a  lad  "always  kicked  about,"  such  attentions  are  appreciated, 
and  he  feels  at  once  that  he  is  in  the  hands  of  friends  who  will  do  him  good.  (We  have 
no  classification  of  the  boys ;  vacancy  in  the  household  determines  the  location  of  the  new 
boy.)  In  the  family  where  he  is  placed  he  is  received  and  treated  as  a  brother.  Outside, 
bad  and  dangerous  boys  were  his  best  friends  and  companions;  good  boys  avoided  him. 
In  his  new  home  things  are  changed.  The  best  boys  in  the  family  feel  aii  interest  in  his 
welfare,  and  are  ready  to  do  him  any  good  service  in  their  power.'  In  a  short  time,  accus- 
tomed to  the  routine  of  duty,  the  boy  becomes  attached  to  his  elder  brother,  to  his 
associates,  and  his  home,  and  the  blessed  work  of  reclaiming  the  wanderer  is  hopefully 
progressing. 

The  method  of  training  the  boys  will  be  presented  in  a  brief  outline  of  our  daily  routine, 
and  this  will  illustrate  our  principles  and  their  application.  We  combine,  as  far  as 
possible,  all  the  elements  which  will  instruct  the  boy  in  his  daily  duty  and  secure  order, 
i>romptness,  and  efficiency. 

At  <j  A.  M.,  the  boys  eat  breakfast  in  a  common  dining-room.  At  the  table  they  behave 
with  great  propriety,  and  when  all  are  seated,  they  unite  in  asking  the  Divine  blessing  on 
their  food,  after  which  they  partake  of  it  with  cheerfulness.  After  breakfast,  led  by  one 
of  the  elder  brothers,  they  spend  a  short  time  in  devotional  exercises,  reading  the  Script- 
ures, and  prayer,  in  which  all  unite. 

Then  they  move  in  order  to  the  lawn  and  form  a  line,  and  are  detailed  in  the  duties  of 
the  forenoon.  The  school  boys  are  ordered  to  move,  and  the  line  is  thereby  reduced  one 
half.  The  shop,  house,  and  team  boys  are  next  relieved,  and  proceed  to  their  allotted 
duties.  Those  who  are  to  be  employed  in  field  and  garden  work  go  first  to  the  tool-house, 
where  they  are  furnished  with  such  implements  as  they  require  to  perform  the  labor 
assigned.  These  several  divisions  are  in  charge  of  an  elder  brother,  who  aids  and  directs 
their  labor,  and  carefully  observes  their  conduct. 

At  11:.30  \.  M.  the  schools  are  dismissed,  and  the  working  forces  repair  to  their  family 
1)uilding  for  ablution  and  relaxation  till  the  dinner  bell  invites  them  to  their  noon  meal. 
After  dinner,  and  an  hour  of  rest,  the  line  is  again  formed  and  the  details  for  school  an<l 
field  made  as  in  the  morning.  The  boys  that  work  in  the  forenoon  now  go  to  school,  and 
those  who  were  in  school  in  the  forenoon  are  at  work  in  the  afternoon. 

At  5  p.  M.  the  labors  of  the  day  are  closed  and  the  schools  dismissed.  Then  comes  play 
time,  the  joy  and  cheer  of  all  hearts,  each  family  on  its  own  playground,  presenting  as  rol- 
licking, cheerful,  vigorous  a  set  of  boys  as  the  land  can  furnish.    This  kind  of  enjoyment. 
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mixed  up  with  the  hard  work  and  close  study  of  the  day,  is  certainly  reformatory,  and 
lielps  us  to  make  good  men  out  of  bad  boys. 

In  the  evening  each  family  (at  present  seven  in  number)  meet  in  their  own  school 
room.  The  first  hour  is  spent,  under  the  supervision  of  their  elder  brother,  in  a  moral 
review  of  their  conduct  through  the  day.  Each  boy,  in  the  presence  of  his  associates, 
makes  a  statement  of  his  conduct,  good  or  bad,  during  the  day.  His  thoughtfulness, 
truth,  and  honesty  are  called  into  requisition.  A  short  memory,  a  perversion  of  facts,  or 
an  error  in  statement  will  be  at  once  recognized  by  those  who  witnessed  his  conduct,  and 
condemned  by  the  righteous  judgment  of  his  peers  and  the  elder  brother. 

Sec.  53.     Same  Matter  Continued. 

These  are  favorable  opportunities,  when  judiciously  employed,  to  root  out  the  seeds  of 
evil  and  plant  those  of  good.  By  affectionate  and  wise  appeals  to  the  heart  and  conscience 
of  the  erring,  the  sensibilities  are  reached,  and  the  sentiment  of  duty  invigorated.  Those 
who  struggle  manfully  against  the  dominion  of  passion  and  the  habits  of  sin  that  war 
against  the  soul  are  encouraged  and  strengthened,  and  those  that  are  blameless  are  recog- 
nized and  approved.  This  is  an  interesting  hour  and  a  very  useful  service.  Until  bed- 
time, at  9  p.  M.,  the  boys  have  a  free  and  easy  time,  in  company  with  the  elder  brother, 
conversing,  reading,  .singing,  and  amusing  themselves  as  best  they  can  in  a  quiet,  pleas- 
ant way.  Their  dormitory  is  large  and  well  ventilated,  with  comfortable,  clean  beds. 
Arrived  at  the  head  of  his  bed,  each  boy  kneels  and  spends  a  few  moments  in  silent  prayer. 
This  voluntary  and  beautiful  service  is  verj'  impressive,  and  certainly  beneficial  in  a 
household  of  40  to  50  impressible  boys.  The  elder  brother  is  expected  to  enter  into  inti- 
mate and  endearing  relations  with  each  boy  in  his  family;  to  know  his  troubles,  diffi- 
culties, struggles,  and  triumphs.  He  operates  on  the  individual  member,  and  not  with 
the  family  en  inasse.  He  can  intelligently  and  judiciously  deal  with  each  boy  in  his 
charge.  Ministering  to  the  circumstances  of  each  particular  case,  he  seldom  fails  to  win 
the  boy  from  evil  and  help  him  to  do  well. 

Each  boy  is  instructed  and  encouraged  to  do  all  that  he  can  do  for  himself.  He  is  im- 
pressed with  the  fact  that  all  that  others  may  do  for  his  reformation  will  be  unavailing 
unless  he  himself  enters  heartily  and  resolutely  and  earnestly  into  the  work ;  thus  the 
boy  becomes  deeply  interested  in  and  devoted  to  the  work  of  self-rescue  and  self-improve- 
ment. He  is  intelligently  aroused,  and  his  energies  properly  directed  to  do  all  that  he  can 
to  recover  himself  from'the  power  of  evil  thoughts  and  wicked  deeds.  A  score  of  boys  in 
a  family  of  40,  thus  aroused  and  engaged  will  exert  a  powerful  influence  for  good  on 
each  other. 

The  Ohio  system — the  family  plan  for  reforming  and  educating  bad  boys — is  no  longer 
an  experiment.  Its  success  has  been  attested  during  thirteen  j-ears,  and  the  results  have 
been  satisfactory  in  the  hopeful  reformation  of  an  overwhelming  proportion  of  the 
inmates  therein  detained.  We  have  not  the  means  of  knowing  the  historj'^  of  every  boy 
that  has  been  discharged,  but  from  trustworthy  information,  from  letters  received  from 
the  boys  or  their  employers,  and  from  personal  knowledge,  we  feel  confident  that  75 
out  of  100  are  doing  well.  They,  have  been  prevented  from  falling  into  the  dejiendent 
or  dangerous  classes,  and  are  now  a  blessing  to  the  State  and  an  honor  to  the  institu- 
tion that  saved  them.  The  discharge  of  a  boy  by  indenture,  or  to  the  care  of  relatives, 
or  on  his  own  account,  is  always  a  matter  of  tender  solicitude  and  deep  anxiety. 
Many,  when  they  leave  us,  are  welcomed  to  a  safe,  good  home,  with  all  its  virtuous 
incentives  and  encouragenients,  where  kind,  sheltering  arms  will  protect  them.  Others 
have  no  such  greeting;  the  chill  of  disappointment,  the  sorrow  of  discouragement,  is  their 
lot.  Some,  thus  circumstanced,  are  strong  in  their  principles  and  correct  habits,  and  in 
the  hour  of  trial  stand  unscathed.  Others  are  weak  in  will  and  power  to  resist;  they  fail 
for  the  want  of  opportunity  and  sj^mpathy,  they  go  down,  because  there  is  none  to  help 
them.  A  few  we  never  hear  from  ;  we  have  no  clew  to  their  failure*  or  success,  their  weal 
or  woe. 

The  holding  of  our  boys  without  high  walls  or  armed  police  is  another  result  of  our 
system  which  we  present  with  confidence.  Our  records  will  show  that  our  inmates, 
nearly  twelve  hundred  in  number,  were  charged  with  and  sent  to  the  institution  for  mis- 
cellaneous or  flagrant  crimes.  They  are  held  by  the  power  of  a  good  home,  kind  treat- 
ment, constant  employment,  genial  relaxation,  and  vigilant  oversight.  They  are  made  to 
feel  that  they  are  loved  and  trusted;  therefore  they  are  contented  and  cheerful,  and,  like 
good  boys,  stay  at  home  with  their  friends,  and  do  their  duty  pleasantly;  cords  of  loving 
confidence  thrown  around  their  hearts  are  our  chains.  The  force  that  holds  a  boy  in  his 
home  outside  is  the  power  that  prevents  escapes  from  our  institution.  For  eleven  years 
we  have  sent  daily  from  one  to  six  boys  with  teams  to  Lancaster,  a  distance  of  six  miles, 
not  one  of  whom  ever  betrayed  our  confidence  by  escaping,  and  we  never  heard  any  com- 
plaints of  their  bad  conduct.  Indeed,  our  neighbors  always  commend  the  behavior  and 
gentlemanly  bearing  of  our  boys.  A  serious  mutiny  or  conspiracy  to  escape  never 
occurred.  Sometimes  plans  have  been  laid  by  one  or  two  boys,  but  the  faithfulness  of 
their  trustworthy  comrades,  or  the  watchful  eye  of  the  elder  brother,  detected  the  begin- 
ning of  evil  and'  frustrated  the  plan.  The  tone  of  social  moral  feeling  in  the  family,  the 
sense  of  honor  and  duty  cherished  by  the  boys,  and  the  ordinary  discipline  of  the  insti- 
tution are  reliable  securities  that  escapes  will  not  take  place. 
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Sec.  54.     A  Nautical  School. 

It  has  been  the  practice  of  all  maritime  nations  to  encourage  instruction 
in  navigation  and  practical  seamanship.  In  Europe  there  are  many  nau- 
tical schools,  most  of  which  are  conducted  in  buildings  on  shore.  In 
England  there  are  several  ship  reformatories.  In  the  United  States  some 
schools  of  this  kind  have  been  establislied.  The  City  of  Baltimore,  in 
1857,  established  a  floating  school,  having  purchased  a  ship  at  an  expense 
of  $i  1,000.  This  school  was  put  on  the  same  footing  as  her  public  schools. 
And  in  Massachusetts  there  is  also  a  school  of  this  kind. 

Sec.  55.     Advantages  and  Disadvantages. 

A  school  of  this  kind  has  its  advantages  and  its  disadvantages.  It  is  in 
one  sense  expensive,  because  it  is  difficult  to  find  remunerative  labor  for 
those  confined.  And  then,  it  limits  the  inmates  to  but  one  trade  or  em- 
ployment. But  it  is  one  of  the  best  places  that  can  be  provided  for  the 
promotion  of  discipline.  There  are  many  minor  positions  in  which  the 
boys  may  be  placed  requiring  faithfulness  and  promptness.  All  the  qual- 
ities that  command  success  in  this  world  can  be  as  well  if  not  better  culti- 
vated on  shipboard  than  on  land.  The  liking  for  the  sea  is  natural  to  a 
great  many  of  the  uncared  for  children  of  our  cities.  By  placing  them  in 
a  nautical  school  this  natural  inclination  is  satisfied,  and  all  the  best  qual- 
ities of  the  boy  may  be  developed,  because  he  likes  the  lal^or  in  which  he 
is  engaged.  The  pursuits  followed  are  healthy,  and,  from  a  sanitary  point 
of  view,  all  that  is  said  about  a  nautical  school  must  be  the  language  of 
commendation.. 

Sec.  56.     Importance  to  California. 

California  must  be  to  a  great  extent  a  commercial  State.  We  ought  to 
command  the  trade  of  the  Orient  as  well  as  that  of  South  America.  Per- 
haps Alaska  will  open  avenues  to  us  of  which  we  do  not  now  dream.  There  is 
room  on  this  continent  for  one  large  port  in  the  East  and  for  another  in  the 
West.  The  trade  that  will  be  ours  should  be  thoroughly  under  our  control. 
American  seamen  should  man  the  vessels.  These  and  other  considerations 
lead  us  to  look  with  favor  upon  the  establishment,  at  some  time  in  the 
future,  of  a  nautical  school  in  which  many  of  our  boys  would  find  pleasant 
and  profitable  employment. 

Sec.  57.     Views  of  Commission, 

We  do  not  recommend  this  as  essential  to  our  prison  system,  but  feel 
convinced  that  a  school  of  this  kind,  if  inaugurated  and  properly  man- 
aged, would  secure  the  best  results  not  only  to  the  inmates  but  to  the  State 
itself.  A  school  of  this  character  was  once  in  existence  in  this  State,  but 
we  have  been  unable  to  learn  exactly  what  produced  its  failure.  But  we 
believe  that  under  proper  management  such  a  school  would  be  successful. 

Sec.  58.     Reformatories  for  Girls. 

In  a  true  and  philosophical  penal  system  there  should  be  a  separate 
reformatory  for  girls,  as  well  as  for  boys.  Society  does  not  look  upon  the 
woman  who  has  lapsed  from  the  path  of  virtue  with  the  same  feeling  as  it 
does  upon  the  male  offender.     When  a  girl  has  once  departed  from  recti- 
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tude,  all  the  elements  by  which  she  is  surrounded  unite  to  hasten  her  on 
in  her  downward  course.  To  the  young  man  society  in  general,  on  proof 
or  evidence  of  reformation,  is  willing  to  extend  a  helping  hand.  But  the 
girl  with  the  mark  of  sin  on  her  brow  is  denied  admittance  to  those  circles 
in  which  alone  she  can  find  good  and  virtuous  friends.  It  is  known  to 
many  that  in  our  cities  a  large  number  of  female  children  have  been  ini- 
tiated into  the  ways  of  vice.  It  is,  under  the  present  condition  of  affairs, 
almost  impossible  to  deal  with  this  class.  They  have  been  forced  into  the 
life  which  they  lead  from  want  of  parental  care  and  from  exposure  to  evil 
associations.  It  is  fair  to  assume  that  by  proper  means  a  large  proportion 
of  this  class  can  be  saved  and  made  good  and  ^drtuous  wives  and  mothers. 
Questions  of  this  kind  are,  in  California,  now  forcing  themselves  upon  us, 
and  we  must  deal  with  them  as  other  States  have  done.  We  are  now,  in 
this  State,  almost  in  the  same  condition  as  the  people  of  the  East.  It  is 
easy  of  demonstration  that  the  institutions  in  the  Eastern  States  for  the 
care  of  girls  have  done  and  are  doing  a  vast  amount  of  good.  It  may  be 
that  we  cannot  do  all  that  we  ought  to  do  at  once  in  our  State.  It  requires 
time  to  accomplish  any  great  good.  But  we  feel  satisfied  that  the  time  is 
not  far  distant  when  the  people  of  this  State  will  feel  it  obligatory  upon 
them  to  provide  in  sojne  manner  for  the  depraved  and  criminal  girls.  We 
believe  that  the  system  that  should  be  pursued  with  reference  to  them  is 
the  family  system,  and  in  support  of  our  views  we  submit  the  following 
from  Rev.  Marcus  Ames,  who  in  1870  occupied  the  position  of  Superin- 
tendent and  Chaplain  of  the  State  Industrial  School  at  Lancaster,  Massa- 
chusetts. 

Sec.  59.     Remarks  of  Rev.  Mr.  Ames. 

But  how  shall  these  reformatories  be  conducted?  The  family  system  seems  to  com- 
mend itself  as  the  best  method,  both  from  general  principles  and  from  observation  and 
experience.  Divine  wisdom  in  the  very  constitution  of  society,  as  well  as  by  its  written 
law,  has  indicated  home,  or  the  nearest  approach  to  it,  as  the  best  agency  for  training  and 
reforming  children.  Children  need,  for  their  training  and  happy  development,  morally 
as  well  as  physically,  a  degree  of  liberty  which  shall  allow  the  free  play  of  their  nature 
and  capabilities  in  the  unrestrained  intercourse  of  parent  and  child,  and  of  child  with 
child,  in  work  and  play,  and  the  social  enjoyments  that  cannot  be  obtained  elsewhere. 

Individual  freedom  bf  action,  under  judicious  supervision,  is  very  desirable  as  prepara- 
tory to  future  self-reliance  and  self-support.  A  system,  therefore,  which  requires  \ini- 
formitji,  which  does  not  allow  the  free  play  of  all  the  activities,  and  which  does  not  throw 
"each  upon  her  own  resources  and  the  exercise  of  individual  judgment  and  choice,  under 
judicious  g'uidance,  will  not  as  well  prepare  a  girl  to  be  returned  upon  society  and  to  act 
upon  her  own  responsibility  amid  temptations.  As  the  inmates  of  our  penal  and  correc- 
tional institutions  are  not  prepared  for  the  sudden  transition  from  close  imprisonment  to 
absolute  freedom,  so  children  and  youth  are  not  fitted  for  unrestricted  liberty  without  a 
previous  preparation  by  the  exercise  of  judgment,  choice,  and  self-restraint,  while  under 
the  guidance  of  a  superior  mind. 

Sec.  60.     Continued. 

Again,  the  family  system  altords  opportunity  for  cultivating  a  spirit  of  self-denial,  and 
of  sympathy  with,  and  interest  and  fellow  feeling  for  each  other,  it  affords  opportunity 
for  more  complete  usefulness  hereafter,  in  being  helpful  in  various  departments  of  house- 
hold labor,  in  Utile  services.  The  family  system  affords  opportunity  for  direct  individual 
contact,  and  that  continuoitsly,  with  intelligent,  cultivated,  refined,  christian  minds,  at  an 
age  most  favorable  for  reforrr.ing  and  molding  the  character.  Who  considers  the  power 
of  a  single  superior  intellect  over  a  community  will  not  readily  perceive  the  great  value  of 
a  system  which  admits  and  requires  the  continued  presence  of  women  of  the  character 
above  described.  If  the  proverbs,  "like  begets  like,"  and  "  as  is  the  mother  so  is  the  daugh- 
ter," must  be  admitted  to  be  true,  so  nuist  that  system  acknowledged  to  be  preferable 
which  admits  of  the  most  frequent  and  intimate  intercourse  with  the  molding  and  trans- 
forming power;  and,  in  this  respect,  the  family  system  is  evidently  superior  to  any  other. 

Another  advantage  of  the  family  system  is  the  opportunity  aftbrded  by  it  for  the  adapta- 
tion not  only  of  instruction,  but  also  of  corrective  and  disciplinary  measures  generally,  to 
the  disposition,  habits,  and  circumstances  of  each  individual,  as  occasions  may  arise. 
Every  parent  knows  that  correction  and  discipline,  imperatively  demanded  for  one  child, 
would  prove  positively  injurious  to  another  of  different  temperament  and  disposition.  If 
this  be  true  of  an  ordinary  family,  where  the  children  are  of  the  same  flesh  and  blood  and 
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of  similar  inherited  tendencies,  and  are  subjected  to  the  same  early  training  and  home 
atmosphere,  how  evident  is  the  necessity  for  this  individual  adaptation  of  corrective  dis- 
cipline to  girls,  who  must  necessarily  exhibit  a  wide  diversity  of  natural  disposition  and 
traits  of  character,  inherited  tendencies,  and  early  training,  or  lack  of  training.  Correc- 
tion and  discipline  cannot  be  apportioned  to  the  children  of  a  reformatory  as  rations  are 
to  an  army.  Kather,  as  the  physician  deals  not  out  to  every  patient  medicine  uniform  in 
quality  and  degree,  but  adapts  it  to  each  according  to  constitution  and  present  symptoms, 
so  in  these  moral  hospitals  must  the  constitution,  tendencies,  habits,  and  present  symp- 
toms, or  varying  moods  and  inclinations,  from  time  to  time,  of  each  girl  be  considered, 
and  govern  the  treatment.  Our  experience  in  every  hovise,  year  by  year,  adds  weight  to 
this  feature  in  our  management.  A  system  of  rigid  uniformity  we  have  felt  would  prove 
j)Ositively  disastrous  in  some  cases,  whereas  a  departure  from  our  ordinary  course,  as 
occasion  seemed  to  require  it,  has  proved  not  only  salutary,  but,  we  believe,  saving. 

Miss  Mary  Carpenter,  of  Bristol,  England,  that  wise  and  veteran  worker  in  the  reforma- 
tion of  girls,  in  a  conversation  with  the  writer  upon  this  subject,  renuirked  that  she  had 
often  found  that  her  new  and  experienced  teachers  supposed  that  the  ordinary  discipline 
and  treatment  were  securing  a  reform,  when  she  found,  by  personal  contact  and  close 
observation,  that  certain  girls  who  were  wholly  deceptive  and  hypocritical,  had  a  fair 
exterior,  and,  under  the  general  mode  of  discipline,  were  going  on  cherishing  heart-sins, 
which,  when  opportunity  presented,  would  develop  into  outward  and  great  misconduct 
and  ruin;  but,  by  her  direct  instruction  and  peculiar  discipline,  seeking  to  bring  them  to 
a  consciousness  of  their  wron^  state,  she  had  led  them  to  humility  and  true  reform, 
whereas  by  a  mere  general  administration  of  discipline,  she  would  have  passed  over  ten- 
dencies that  would  have  carried  them  on  in  a  course  of  sin  and  vice. 

Sec.  61.     Continued. 

Again,  opportunity  is  afforded  by  the  small  number  of  a  family  for  the  formation  of 
a  higher  tone  of  opinion  and  sentiment  concerning  right  and  wrong.  The  matron  can 
more  readily  influence  and  bring  into  sjmipathy  with  her  in  thought  and  feeling  a  small 
than  a  large  number,  and  thus  create  a  public  sentiment  in  the  family,  not  only  in  regard 
to  its  laws  and  life  among  them,  but  upon  subjects  generally,  and  upon  the  ordinarj' 
duties,  relations,  and  practices  of  life.  It  is  evident  that  you  can  bring  into  sympathy 
with  yourself  in  thought,  feeling,  and  action,  a  group  of  6  or  30  more  readily  than  of  100 
or  300,  and  we  all  well  know  that  the  restraining,  enlightening,  and  reforming  influence 
of  public  opinion,  of  the  circle  in  which  we  move,  is  powerful,  and  thus,  by  a  residence  of 
months  or  years  under  the  influence  of  such  an  elevated  public  opinion,  the  girls  are  not 
only  enlightened  as  to  right  and  wrong,  but  are  themselves  drawn  into  sympathy  with 
the  right  for  its  practice  as  they  go  out  into  the  strifes,  turmoils,  and  activities  of  life. 
The  public  opinion  of  an  institution,  whatever  it  maj^  be,  will  leave  its  impress  upon  the 
inmates.  A  student  from  a  given  school  or  college  will  afford  no  doubtful  indication  of 
the  tone  of  public  sentiment  and  morals  in  that  institution.  The  character  and  life  will 
accord  greatly  with  that  public  opinion.  At  one  time  such  was  the  public  opinion  among 
the  inmates  of  one  of  our  reformatories  that  a  sadly  large  percentage,  after  their  discharge, 
entered  upon  a  cource  of  crime  and  became  inmates  of  the  State  Prison. 

8ec.  62.     Report  of  Hon.  A.  E.  Elmore.     Conduct  of  Reformatories. 

For  the  purpose  of  showing  some  opinions  on  how  reformatories  should 
be  conducted,  we  call  attention  to  the  report  of  Hon.  A.  E.  Elmore,  Chair- 
man of  Committee  on  the  Organization  and  Management  of  Reformatories 
and  Houses  of  Refuge,  made  before  the  eleventh  annual  session  of  the 
National  Conference  of  Charities  and  Correction,  at  St.  Louis,  in  October, 
1884.  He  submitted  a  number  of  questions  to  various  people.  The  fol- 
lowing were  the  questions  and  the  substance  of  the  answers: 

1.  Do  yo') I  prefer  the  cottage  or  conqreqatc  plan?  A  general  preference  was  expressed  for 
the  cottage  plan  of  constructing  the  Vmildings,  and  the  family  system  of  management,  or 
some  modification  thereof.  No  one  favored  the  congregate  system.  Four  favored  a  com- 
bination of  both — a  large,  central  building,  with  detached  cottages  for  the  better  class  of 
inmates.    Twelve  favored  the  cottage  plan,  and  two  expressed  no  preference. 

2.  Should  the  same  institution  receive  both  sexesf  Twelve  favored  separate  institutions  for 
each  sex;  five  would  allow  both  in  the  same  institution,  but  in  absolutely  separate  apart- 
ments, and  one  favored  having  both  sexes  in  the  same  institution,  and  dia  not  qualify 
this  choice  by  further  remark. 

3.  Should  vagrant  and  homeless  children,  not  convicted  of  crime,  he  sent  to  such,  institutions? 
Ten  favored,  six  opposed,  and  two  were  indifferent. 

4.  What  is  the  best  age  at  which  children  should  be  committedf  Opinions  varied  very  much  : 
from  6  to  12 ;  a  plurality  favoring  10  years. 

3" 
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5.  What  should  be  the  highest  age?  A  plurality  favored  16,  but  others  said  from  14 
to  18. 

6.  What  is  the  highest  age  to  which  they  should  be  retained?  A  large  majority  favored 
21  years,  but  most  of  them  with  qualifications. 

7.  Under  any  circumstances  should  their  labor  be  let  by  contract?  To  this  question,  the 
response  was  practically  in  the  negative.  The  only  replies  favoring  it  were  from  two 
Superintendents  of  institutions  where  they  have  such  labor,  and  they  gave  it  support  only 
when  closely  restricted  and  watched. 

8.  Is  it  feasible  to  teach  them  trades?  Eleven  gave  aflfirmative,  six  negative  replies — most 
of  them  with  qualifications;  and  one  was  undecided. 

9.  Should  their  education  go  beyond  the  common  school  branches?  Twelve  said  no,  three  aye; 
and  three  were  on  the  affirmative  side  of  the  question,  with  many  qualifications. 

10.  Should  they  be  graded  on  some  system  of  marks  or  credits?  One  only  was  opposed  to 
the  system  of  grading  by  marks.  A  number  expressed  themselves  as  opposed  to  a  too 
rigid  and  technical  carrying  out  of  the  system,  and  a  great  diversity  of  views  as  to  the 
particular  manner  of  applying  such  grades  was  entertained.  The  one  opposed  to  the 
system  is  not  an  officer  or  trustee  of  a  reformatorj^. 

11.  Should  such  marks  be  upon  conduct,  studies,  or  indtistries,  or  all  of  them?  Nearly  all 
favored  basing  them  on  the  combination  of  conduct,  studies,  and  industries,  though  upon 
conduct  more  particularly. 

12.  Should  corporal  punishment  be  inflicted?  Three  were  opposed  to  corporal  punish- 
ment, while  fifteen  were  in  favor,  but  under  great  limitations  and  restrictions,  most  of 
them  reserving  that  power  to  the  .Superintendent  exclusively,  or  by  his  direction;  and 
others  would  doubtless  have  so  expressed  themselves,  had  the  question  admitted  other 
than  the  shortest  reply. 

Sec.  63.     Remarks  of  Mr.  Elmore. 
Mr.  Elmore  then  says: 

These  answers  were  from  representative  persons,  fairly  expressing  the  opinions  and 
practice  of  the  juvenile  reformatories  of  the  United  States,  and  the  following  may  be 
formulated  as  a  brief  statement  thereof.  They  favor  the  cottage  system  of  construction, 
and  some  modification  of  the  family  plan  of  management;  a  complete  separation  of  the 
sexes — in  separate  institutions  if  possible.  Childhood  is  the  time,  between  9  and  16, 
for  sending  inmates  to  these  institutions;  and  great  discretion  and  latitude  are  to  be 
used  as  to  the  length  of  time  they  are  to  be  retained,  the  nuiximum  being  until  their 
legal  majority.  On  the  question  of  placing  vagrant  and  incorrigible  children  in  reforma- 
tories with  children  convicted  of  crime,  the  opinions  are  nearly  divided,  a  bare  majority 
in  favor. 

The  contract  system  of  labor  in  reformatories  is  condemned  emphatically.  The  feasi- 
bility of  teaching  trades  is  by  many  doubted.  Its  desirability  is  very  general.  If  the  State 
or  municipality  gives  each  inmate  of  a  reformatory  a  good  common  school  education,  it 
has  done,  in  that  respect,  its  whole  duty.  Such  is  the  opinion  of  nearly  all  who  responded 
to  the  question.  A  system  of  marks  or  credits  for  conduct,  studies,  and  industry  is  favored ; 
and  the  infliction  of  corporal  punishment  in  extreme  cases  is  approved,  but  under  such 
safeguards  as  will  render  its  abuse  improbable  if  not  impossible. 

Sec.  64.    Views  of  Hon.  William  P.  Lelchworth.  " 

Hon.  William  P.  Lelchworth,  President  of  the  New  York  State  Board  of 
Charities,  and  ex-President  of  the  Eleventh  National  Conference  of  Char- 
ities and  Correction,  said,  in  an  address  at  the  Thirteenth  National  Confer- 
ence of  Charities  and  Correction,  held  at  St.  Paul  in  July  of  this  year,  1886, 
on  the  subject  of  juvenile  delinquents: 

In  considering  juvenile  delinquency  we  come  to  the  more  difficult  part  of  our  subject. 
While  conceding  at  the  oiitset  that  there  are  many  excellencies  in  our  system  of  deal- 
ing with  juvenile  delinquents,  and  that  we  have  many  admirable  institutions  for  their 
treatment,  I  strongly  believe,  that,  with  the  present  intelligence  shown  in  management, 
under  a  different  system,  it  would  be  possible  to  attain  still  better  results.  I  therefore 
venture  to  point  out  what  I  deem  to  be  some  existing  defects,  and,  also,  to  hazard  the  pre- 
sentation of  a  i)lan  which  is  the  outgrowth  of  close  study  of  the  views  of  specialists  in 
reformatory  work  in  different  countries,  and  of  extended  personal  observation. 

It  has  long  been  painfully  evident  to  me  that  there  was  a  lack  of  discrimination  in  send- 
ing young  persons  to  reformatories.  We  find  in  the  same  establishment  the  truant  from 
school;  the  homeless  child,  committed  as  a  vagrant;  the  disobedient  and  wayward,  com- 
mitted as  disorderly;  the  petty  thief,  and  the  felon.  Generally  some  classification  is 
attempted  in  the  institution,  either  by  age  or  by  character;  but  this  does  not  effect  the 
end  sought.  The  ditterent  classes  meet  at  religious  services,  at  entertainments,  and  on 
other  occasions,  and  soon  become  known  to  each  other.  It  matters  little  what  name  is 
given  to  the  institution — whether  House  of  Refuge,  Industrial  School,  Reform  School — or 
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if  the  name  is  changed  occasionally.  Receiving  felons,  it  soon  becomes  known  as  a  crim- 
inal institution,  and  the  stigma  of  crime  is  affixed  to  the  name  f)f  all  who  are  comnntted 
to  it.  The  character  of  the  institution  is  formed  frcmi  its  most  hardened  class.  The  busy 
world  does  not  ask  of  the  graduate  for  what  offense  he  was  committed.  It  is  sufficient  to 
know  that  he  is  a  "House  of  Refuge  boy,"  and  he  goes  out  into  the  world  with  this  ugly 
brand  upon  him,  which  he  soon  finds  must  be  hidden  before  he  can  hope  to  rise.  Thus  a 
great  wrong  is  inflicted  upon  the  innocent^the  greater  because  of  their  heli)lessness — a 
wrong  that  should  call  forth  a  protest  from  every  generous  heart.  Who  among  us,  look- 
ing with  pride  at  his  family  escutcheon,  and  cherishing  reverently  the  names  of  an 
honored  ancestry,  would  not  hazard  his  life  to  defend  an  inheritance  so  dear?  Take 
home  the  thought  that  one  of  us,  through  the  poverty  or  death  of  honest  parents,  might 
have  been  forced  into  association  with  felons,  and  an  unjust  official  record  made  against 
us — a  blot  that  must  rest  upon  the  name  of  succeeding  generations.  Hardened  criminal 
youth  should  be  separately  treated  in  institutions  specially  adapted  to  their  reformation ; 
and  other  provision  should  be  made  for  children  simply  unfortunate. 

The  plan  of  training  girls  in  the  same  institution  with  boys,  although  in  a  distinct 
department,  I  think  a  serious  mistake.  They  should  be  in  a  separate  institution,  specially 
organized  for  the  work,  the  internal  affairs  of  which  should  be  directed  by  ladies,  consti- 
tuting a  part,  if  not  the  whole,  of  the  Board  of  Managers.  Boards  of  Trustees  sometimes 
appoint  committees  of  women  to  aid  them  in  the  girls'  department,  but  usually  the  pow- 
ers conferred  are  only  advisory.  I  think  that  in  all  juvenile  reformatory  work  women 
should  be  permitted  to  participate  as  equals,  and  that  the  Boards  of  all  our  reform  schof)ls 
for  boj's  should  be  in  part  composed  of  women;  for  certainh'  we  need  here  the  experience 
of 'the  mother.  We  need  her  knowledge  of  domestic  affairs,  her  tact  in  the  school,  her 
gentleness  in  the  hospital,  and  her  exalted  purity  in  moral  training. 

A  fault  in  some  of  our  reform  schools  is  their  great  size.  In  the  congregating  of  large 
numbers,  individuality  is  lost.  It  is  found  inconvenient  to  call  a  child  by  name.  Instead 
of  Richard,  he  is  known  by  No.  599.  This  fixes  his  place  at  the  table,  in  the  school,  and 
the  dormitory.  He  becomes  part  of  a  great  machine,  which  operates  without  his  volition. 
The  sympathy  and  confidence  between  guardian  and  ward  are  necessarily  reduced,  by  the 
heterogeneous  multitude,  to  an  influence  comparable  to  that  of  the  affection  expressed  by 
abstract  numbers.  Cut  off  from  this  elevating  stimulus  in  his  teachers,  the  youth  seeks 
it  in  those  who,  like  himself,  need  reforming.  These  excessive  aggregations  are  over- 
come to  a  great  extent  in  the  cottage  plan;  but  even  the  subdivision  of  a  large  establish- 
ment into  cottage  homes  is  considered  by  many  less  efficient  than  the  small  institution. 
It  has  been  emphatically  asserted  by  the  head  of  one  of  the  largest  juvenile  reformatories 
in  the  world,  that  "a  reform  school  should  never  receive  more  than  one  hundred  boys." 

There  is  a  great  misconception  in  the  public  mind  respecting  the  true  purpose  of  reform 
schools.  "How  can  they  be  conducted  with  the  least  expense?"  "How  can  the  largest 
revenue  be  derived  from  the  labor  of  the  children?"  These  are  the  usual  questions 
respecting  their  management.  But  they  are  questions  that  we  do  not  apply  to  our  public 
schools.  To  support  the  educational  system  of  the  country,  according  to  the  last  pub- 
lished report  of  the  Bureau  of  Education,  there  was  expended  in  the  various  States  and 
Territories  during  the  j^ear  ending  June  30,  1884,  the  sum  of  .1!  103,949,528.  We  hear  no 
complaint  that  the  object  was  not  worthy  this  expenditure.  We  hear  nothing  said  about 
obtaining  revenue  from  the  labor  of  school  children.  We  hear  something  of  the  intro- 
duction of  technical  education  into  the  public  schools,  but  no  one  looks  for  a  pecuniary 
return  from  this  project;  and  yet  it  is  as  important  that  the  bad  boy  who  may  burden  the 
State  as  a  future  criminal  should  be  reformed  and  saved  as  that  the  good  boy  should  be 
educated.  In  carrying  on  this  work,  we  lose  sight  of  the  real  issue  when  seeking  to  do  it 
cheaply.  Those  methods  that  bring  the  best  results,  however  expensive,  are  in  the  line  of 
true  economy.  But  in  choosing  methods  we  should  consider  that  good  discipline,  and 
even  education,  are  only  means,  not  ends.  The  aim  first,  last,  and  always  should  be,  to 
make  the  subject  a  good  and  useful  citizen. 

In  the  plan  referred  to  for  dealing  with  juvenile  delinquency,  prevention  as  a  governing 
principle,  and  the  reformation  of  youth,  as  far  as  practicable,  outside  of  the  institution 
rather  than  within  it,  should  be  kept  steadily  in  view.  A  boy's  conduct  may  be  good 
while  he  remains  in  an  institution  where  he  is  removed  from  the  temptations  that  made 
him  an  offender.  Place  him  in  his  former  surroundings,  and  he  may  be  as  bad  as  before; 
but  if  he  is  truly  reformed  in  the  midst  of  adverse  influences,  he  gains  that  moral  strength 
which  makes  his  reform  permanent. 

The  plan  would  include  a  modification  of  the  Massachusetts  State  Agency  system  of 
dealing  with  juvenile  offenders,  as  also  of  the  Michigan  system  of  county  visitors  as 
apjilied  to  dependent  children.  A  central  unpaid  supervising  Board,  independent  of 
political  influence,  should  direct  the  work,  with  power  to  appoint  a  paid  State  agent,  and 
an  unsalaried  agent  in  every  county,  who  should  be  one  of  a  committee  of  visitors  like- 
wise appointed  by  such  Board.  It  should  have  jurisdiction  over  all  classes  of  children 
brought  before  the  Courts  with  a  view  to  restraint  or  correction.  The  local  committee 
should  consist  of  persons  residing  in  different  parts  of  the  county,  who  would  look  after 
the  delinquent  children  that  had  been  brought  under  State  supervision,  and  report  respect- 
ing them,  from  time  to  time,  to  the  county  agent,  who  should  likewise  report" to  the  State 
Board  through  the  State  agent.  There  are  now,  in  various  States  and  countries,  societies 
for  the  Prevention  of  Cruelty  to  Children.  So  far  as  I  can  learn,  these  have  been  of  great 
benefit,  having  invariably  won  the  confidence  of  the  Courts  by  their  impartial  course,  and 
proved  valuable  in  protecting  the  helpless  and  in  furthering  the  aims  of  justice.    Wheie 
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these  societies  exist,  they  might,  in  the  discretion  of  the  State  Board,  assume  the  functions 
of  a  local  committee,  the  superintendent  of  the  society  acting  as  the  county  agent. 

Before  trial,  at  least  before  sentence  is  passed,  the  county  agent  should  be  notified,  in 
order  that  he  may  be  present  at  the  trial  to  protect  the  interests  of  the  child.  By  a  confer- 
ence of  the  agent  with  parents  and  child,  it  has  frequently  occurred  in  Massachusetts 
that  a  pledge  for  good  behavior  has  been  given  upon  thorough  repentance,  the  charge 
withdrawn,  and  the  delinquent  saved  from  an  official  record  of  crime,  and  without  further 
expense  to  the  State,  Not  infrequently  it  was  found  that  the  parents  were  at  fault,  either 
too  lax  or  too  severe,  and  moderate  counsel  given  in  a  friendly  spirit  set  matters  right. 
The  parents,  by  being  reminded  of  the  importance  of  saving  their  family  name  from  a 
criminal  record,  were  inspired  by  a  clearer  sense  of  duty,  and  the  offender,  warned  of  his 
danger,  under  a  pledge  to  the  agent  of  future  good  behavior,  began  at  once  to  lead  a  better 
life.  The  agent  should  be  empowered  to  remove  a  delinquent  from  evil  associations  and 
provide  for  him  elsewhere,  under  family  care.  The  Court  should  be  empowered,  upon 
reasonable  grounds,  to  suspend  sentence  at  the  request  of  the  agent  to  give  the  delinquent 
an  opportunity  to  reform  under  promise  of  good  behavior,  and  if  a  later  report  of  the 
agent  is  favorable,  to  continue  suspension,  and  finally,  if  reform  is  effected,  to  omit  further 
action  in  the  case.  One  favorable  result  of  this  course  would  be  the  preventing  of  the 
commitment  of  children  to  houses  of  refuge  on  frivolous  charges,  trumped  up  solely  for 
the  purpose  of  ridding  the  parent  or  guardian  of  their  support. 

There  is  in  every  large  village,  as  well  as  in  our  cities,  a  class  of  lawless,  untaught  boys 
and  wayward  girls  that  should  be  brought  under  restraint,  and  if  need  be,  correction — a 
•class  which  is  a  prolific  source  of  pauperism  and  crime.  Could  the  leaders  of  these  youth- 
ful gangs  in  some  simple  way  be  placed  under  legal  supervision  or  restraint  and  a  'whole- 
some respect  for  the  law  implanted  in  their  young  minds,  the  saving  influence  would 
extend  not  only  to  the  child  under  treatment,  but  to  his  associates,  and  a  dangerous  evil 
would  be  corrected.  If  legallj^  placed  under  the  control  of  the  county  agent,  he  could 
direct  the  attention  of  members  of  the  local  committee  to  such  cases,  and  they  might 
influence  the  delinqvient  to  reform,  and  thus  be  able,  b.y  a  favorable  report,  to  avert  further 
proceedings.  The  ladies  of  these  committees  may  be  particularly  useful  to  a  class  of  girls, 
who,  deprived  of  salutary  home  influences  and  surrounded  by  temptations  and  induce- 
ments to  sin,  have  but  few  incentives  to  do  well.  Distrusted  by  good  people  and  deluded 
by  the  bad,  they  need  the  counsel,  encouragement,  and  reclaiming  influence  of  the  benev- 
olent. 

As  showing  what  is  possible  under  a  State  agency  system,  it  may  be  stated  that, 
between  .luly  17, 1869,  and  October  1,  1878,  the  Massachusetts  agency  attended  hearings 
before  the  Courts  of  17,136  complaints  against  juvenile  offenders,  besides  performing  an 
extended  work  in  visitation,  seeking  places  for  children,  pilacing  them  out,  etc.  Of  the 
17,136  brought  before  the  Courts.  2,915  were  discharged,  5,340  paid  money  penalties,  4,.392 
were  placed  on  probation,  and  835  cases  were  disposed  of  bj'  placing  them  on  file,  or  by 
indefinitely  continuing  them,  or  bj^  returning  the  offenders  to  institutions  where  they  had 
once  been.  During  this  period  it  was  found  necessary  to  send  only  1,088  of  the  whole 
number  to  the  State  Reform  School,  205  to  the  State  Nautical  School,  and  but  192  to  penal 
institutions. 

In  making  an  examination  a  few  years  since  of  the  methods  of  dealing  with  truants  in 
the  principal  cities  of  England,  Ireland,  and  Scotland,  I  found  that  the  School  Board  of 
Liverpool  had  established,  for  the  correction  of  obstinate  cases  of  truancy,  a  house  of 
detention  a  few  miles  from  the  city,  in  a  secluded  situation,  and  easily  reached  by  rail- 
way. It  is  a  plain,  two-story  brick  building,  with  living  accommodations  for  officers, 
teachers,  and  boys  under  correction.  The  small  rooms  are  well  lighted  by  a  window, 
l)laced  so  high  that  one  can  see  only  the  sky  through  it.  The  rooms  have  no  embellish- 
ments and  only  the  simplest  furniture.  Boys  whom  the  agent  of  the  school  board  cannot 
prevail  upon  to  attend  school  are  sent  to  the  house  of  detention  for  terms  of  from  five  to 
not  more  than  thirty  days.  They  are  there  kept  under  a  solitary  system  and  subjected 
to  the  severest  training  compatible  with  their  years  and  the  preservation  of  their  health. 
Food  is  taken  to  their  rooms.  They  are  marched  in  single  file  to  the  shops,  where  they 
work  in  small  squads  behind  rows  of  benches,  each  boy  facing  the  officer  in  charge.  No 
recreation  except  out-door  calisthenics  is  permitted.  The  rules  forbid  conversation  or 
any  kind  of  intercourse  between  the  boys.  This  punishment  having  been  administered 
once,  it  is  rarely  found  necessary  to  inflict  it  again.  A  second  term  is,  however,  longer 
than  the  first,  but  shorter  than  the  third,  beyond  which  this  kind  of  discipline  is  not  con- 
tinued. After  having  been  sent  a  third  time  to  the  house  of  detention,  the  delinquent,  if 
justly  arrested  for  any  cause,  is  considered  a  fit  subject  for  a  long  commitment  to  a 
reformatory  school.  In  this  brief  but  sharp  and  severe  punishment,  there  is  no  lasting 
stigma  upon  the  character  nor  injury  to  the  person,  nor  is  there  danger  of  moral  contam- 
ination from  evil  associates.  While  the  remedv  is  inexpensive,  it  is  effective,  the  experi- 
ence imparting  a  permanent  dread  of  corrective  confinement. 

Similar  houses  for  the  correction  of  juvenile  delinquency  might  be  established  near 
our  large  cities,  and  prove  useful  in  nuiterially  lessening  commitments  to  our  houses  of 
refuge  and  reform  schools,  thus  relieving  them  of  much  of  their  expensively  conducted 
work.  Under  the  extreme  limit  of  sentence,  thirty  days,  twenty-four  boys  could  be  dealt 
with  here  at  no  greater  expense  than  that  of  one  l)oy  maintained  in  a  house  of  refuge  for 
two  years,  and  with  much  better  prospects  of  reformation.  In  case  the  conduct  of  a  boy 
conld  not  be  corrected  by  the  influence  of  the  county  agent  or  by  holding  him  under  sus- 
pended sentence  or  in  family  care,  he  might  be  committed  for  a  short  term  to  a  house  of 
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detention.  If  one  or  two  repetitions  of  this  kind  of  punishment  should  not  prove  effect- 
ual, longer  discipline  in  the  reform  school  should  be  tried.  It  is  true  that  an  early  oflense 
is  sometimes  so  serious  as  to  require  direct  commitment  to  a  reformatory  school  or  other 
prolonged  detention  under  thorough  training;  but  usually  a  life  of  crime  is  approached 
by  progressive  stei)s.  The  knowledge  that  there  existed  an  ever-present  and  vigilant 
power,  watchful  over  their  conduct,  would  in  itself,  in  many  cases,  be  sufficient  to  arrest 
young  offenders  in  a  vicious  career  without  calling  active  corrective  measures  into 
requisition. 

The  adoption  of  jireventive  measures  as  suggested  would  make  it  necessary  to  commit 
but  few  to  the  reform  school;  and  in  the  plan  proposed  this  institution  should  be  located 
on  a  farm  removed  some  distance  from  the  city,  and  organized  and  controlled,  when 
practicable,  by  private  benevolence.  It  should  receive  aid  from  the  State,  city,  or  county, 
but  not  sufficient  to  maintain  it,  so  that  public  sympathy  would  be  keptalive  in  the 
reformatory  work.  Parents,  too,  should  be  required  to  contribute,  in  accordance  with 
their  means,  towards  the  support  of  their  children  in  these  institutions,  in  order  that  they 
may  feel  a  due  share  of  responsibility. 

These  schools  should  be  small,  such  having  proved  the  most  successful.  They  .should 
be  examined  by  a  central  supervising  Board,  and  certified  to  as  suitable  for  the  care  and 
training  of  delinquents  before  being  permitted  to  receive  inmates;  and  this  examination 
should  be  repeated,  and  the  certificate  renewed  each  year,  as  a  condition  to  continuance. 
Should  peculiar  circumstances  make  it  desirable  that  the  institution  receive  more  than 
one  hundred  inmates,  the  cottage  plan  should  be  adopted. 

The  internal  system  of  the  reformatory  school  should  be.  as  nearly  as  practicable,  that 
of  the  family,  with  its  refining  and  elevating  influences;  while  the  awakening  of  the  con- 
science and  the  inculcation  of  religious  principles  should  be  primary  aims.  Perhaps  a 
boy  enters  the  school  feeling  that  the  hand  of  every  man  is  against  hini,  and  with  revenge 
in  his  heart;  but  let  him  there  find  a  corps  of  just  but  merciful  guides,  ready  to  teach 
hiiu  and  help  him  and  love  him,  and  it  is  reasonable  to  expect  that  he  will  soon  be 
actuated  by  better  feelings  and  nobler  resolves.  The  school  should  be  thorough  in  all  its 
methods,  and  aim  to  impart  a  plain  education,  and  also  give  instruction  in  mechanical 
drawing. 

Every  boy  should  be  instructed  in  some  useful  trade  or  occupation,  and  his  wishes  con- 
sulted in  selecting  it.  Trades  should  be  taught  under  the  Russian  sj'stem  of  technologic 
training  whereby  a  boy,  as  Mr.  Auchmuty  in  his  trade  school  in  Xew  York  has  demon- 
strated, may  be  taught  plumbing,  carpentering,  stone  and  bricklaying,  plastering,  and 
other  useful  handicrafts  in  from  three  to  four  months;  and  when  so  taught,  although 
not  having  the  expertness  that  comes  with  practice,  is  a  better  mechanic  than  though  he 
had  spent,  five  years  in  acquiring  a  trade  in  the  old  way,  because  he  has  learned  those 
principles  of  mechanics  and  chemistry  applicable  to  his  trade.  Such  as  prefer  farming 
and  gardening,  so  far  as  season  and  weather  permit,  should  be  employed  and  instructed 
in  these  pursuits.  Every  boy  should  likewise  be  taught,  as  far  as  practicable,  the  many 
little  arts,  too  frequently  neglected  in  the  training  of  youth,  which  are  applicable  to  every 
industrj'. 

Courts  .should,  as  now,  commit  children  under  10  years  of  age,  that  require  such 
restraint,  to  the  guardianship  of  reform  schools  during  tlieir  minority.  At  least  six  of  the 
first  months  should  be  spent  in  the  institution.  After  this  time,  if  the  offender  is  thor- 
oughly repentant,  he  should  be  placed  in  a  family,  subject  to  recall.  Provision  should  be 
made  for  the  transfer  of  exceptional  cases  to  institutions  like  the  New  York  State  Reform- 
atory at  Elmira,  or  to  other  appropriate  places  for  the  incorrigible.  I  once  expressed  sur- 
prise to  the  SuperintendeTit  of  an  English  reform  school,  which  had  no  barred  windows 
nor  bolts  nor  surrounding  walls,  that  the  boys,  who  were  working  in  a  large  vegetable 
garden,  were  allowed  such'freedom.  He  pointed  to  the  spire  of  a  building  rising  through 
the  green  foliage  a  few  miles  distant,  and  said:  "That  is  a  penitentiary.  Every  boy  here 
knows  that  we  have  power  to  transfer  him  there,  where  he  will  have'harder  fare  and  be 
kept  at  work  under  a  solitary  system." 

The  whole  theory  of  this  plan,  applicable  to  children  under  16  years  of  age,  should  be 
in  conformity  to  the  principle  upon  which  a  loving  Savior  deals  with  us— forgiveness 
upon  true  repentance.  However  depraved  we  may  be,  our  heavenly  Father  only  asks  us 
to  repent,  and  he  receives  us  with  open  arms.  This  is  what  we  should  do  with  an  erring 
child.  To  inflict  punishment  beyond  this  is  vindictive,  and  must  tend  to  harden  the 
moral  nature.  I  venture  to  say  that  I  think  there  are  in  some  of  our  houses  of  ref- 
uge and  reform  schools  as  many  as  50  or  75  per  cent  of  children  that  never  should 
have  been  sent  there,  and  that  others  properly  committed  Imt  turned  out  unimproved, 
could  have  been  reformed  if  they  had  been  put  under  guardianship  outside  when  hon- 
estly repentant.  In  days  of  trial  and  humiliation,  there  comes  a  time  when  the  heart 
yields  its  stubborn  purpose,  and  the  soul  is  filled  with  sorrowful  regrets.  In  the  case  of 
young  ottenders,  this  may  be  made  the  occasion  to  shape  the  spiritual  nature  into  grace 
and  beauty;  neglect  the  opportunity,  and  indifference  and  obduracy  ensue,  and  we  fail  to 
save  that  which  is  of  priceless  value. 

Sec.  65.    Commission  Recommends  Establishment  of  a  Reform  School. 

It  is  a  very  difficult  matter  to  frame  an  Act  that  will  at  first  contain  all 
that  will  appear  on  subsequent  reflection  as  essential  to  the  proper  man- 
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agement  of  such  a  school.  We  believe  that  there  ought  to  be  two  separate 
schools  of  this  character  in  this  State,  one  for  boys  and  one  for  girls.  But 
we  do  not  insist  upon  this  recommendation,  knowing  that  all  cannot  be 
done  at  once. 

We  submit,  in  the  chapter  on  proposed  legislation,  a  bare  outline  for  the 
government  of  such  a  school,  hoping  that  when  it  is  amended,  as  no  doubt 
will  be  necessary,  it  will  become  a  law,  and  that  California  shall  take  one 
step  at  least  towards  caring  for  that  rising  criminal  and  A^icious  class  who 
may  by  proper  influences  be  reformed,  but  who,  if  left  to  their  own  wild 
inclinations,  will  surely  become  professional  criminals. 

Sec.  66.     Some  Remarks  of  Dr.  Scouller. 

In  concluding  this  subject  we  deem  it  not  inappropriate  to  call  attention 
to  some  ideas  of  J.  D.  Scouller,  M.D..  Superintendent  of  State  Reform 
School,  Pontiac,  Illinois.     Says  he: 

Men  and  women  who  have  never  had  any  boys  can  always  best  tell  how  to  save  them. 
I  have  had  some  of  my  own,  and  a  great  many  belonging  to  other  people,  and  therefore 
should  know  very  little  about  the  subject.  The  plan  was  once  tried  of  having  men  "  ready 
made"  without  the  boys.  The  man  was  such  a  failure  that  the  experiment  has  never 
been  repeated.  Men  are  only  overgrown  boys,  some  of  them  hardly  that.  There  are 
three  classes  about  whom  we  naturally  ask,  "Can  we  save  the  boys?"  The  first  class 
will  be  saved  without  much  trouble  or  trying.  The  second  class  will  be  greatly  benefited 
and  improved  by  efforts  in  their  behalf.  The  third  class  is  in  articulo  mortis,  morally 
dying  or  dead. 

Members  of  the  first  class  you  may  have  read  about  in  good  little  books,  or  it  may  be 
YOU  may  have  met  them  in  every-day  life,  if  you  have  kept  your  eyes,  and  more  particu- 
larly your  ears,  open.  They  never  gave  their  mothers  a  heartache  since  birth.  Their 
thoughts  and  feelings  and  actions  seem  always  modified  by  a  halo  of  old  age.  Their 
whole  character  is  rounded  off.  No  ugly,  scraggy  scars  deface  their  symmetrical  reputa- 
tion. The  mold  in  which  they  were  cast  must  have  been  perfect.  They  love  to  read  the 
lives  of  saints  and  martyrs;' they  never  smoke  cigars,  chew  tobacco,  or  drink  liquor; 
never  were  seen  at  a  horse  race  or  playing  a  game  of  baseball.  Ninety  per  cent  of  this 
class  die  young.  The  remaining  10  per  cent,  if  they  grow  to  manhood,  must  be  those 
critical,  complaining,  inoffensive  old  bachelors,  who  need  no  repentance. 

The  second  class  of  boys  is  what,  in  esthetical  society,  might  be  called  rather  fast  boys, 
with  too  much  life,  yet  good-hearted  boys.  They  will  get  into  a  fight  now  and  then,  with 
the  result  sometimes  of  a  black  eye.  Some  of  them  will  even  run  off  from  school  to  see 
a  horse-trot  or  to  visit  a  circus,  if  they  know  that  Jumbo  or  Barnum  will  be  on  exhibi- 
tion. They  will  jump  into  the  river  to  save  a  drowning  kitten,  and  yet  rob  a  bird's  nest. 
This  is  the' class  whose  eyes  dance  when  they  read  "Jaclc,  the  Giant  Killer,"  and  wish  they 
had  his  sword  of  sharpness  and  his  cap  of  knowledge,  that  they  might  set  free  all  the 
beautiful  lady  captives  of  all  the  Bluebeards  in  the  world. 

From  this  class  come  our  best  business  men,  our  best  teachers,  and  our  best  preachers. 
In  fact,  the  stamina,  the  backbone,  the  fiber  of  the  world  are  in  it.  The  pushing,  energetic, 
"  no  such  word  as  fail"  men — the  man  whose  pocket  is  alwaj-s  open,  and  whose  heart  is 
ever  softened  by  suffering,  are  from  this  class.  Your  heroes,  who  marched  with  unwaver- 
ing step  up  to  the  loaded  cannon's  mouth  and  died  with  victory's  shout  on  your  battle- 
fields; the  men  who,  with  disease  on  one  hand  and  death  on  the  other,  but  with  the 
'■good  news"  in  their  souls,  have  pierced  the  thickets  of  Africa  and  climbed  Abyssinian 
mountains,  to  carry  the  bread  of  life  to  dying  men  and  women,  are  from  this  second  class. 

Sometimes  a  few  of  them  drop  down  into  the  third  class,  and  get  into  prison  and  dis- 
repute.   Somebody  did  not  do  his  duty,  or  they  might — they  should  have  been  saved. 

Now  we  come  to  the  third  class — the  boys  who  will  make  our  criminals,  who  will  be  our 
law  breakers ;  the  boys  who  love  the  world,  the  flesh,  and  the  devil.  A  few  of  them  will 
get  into  the  reform  school,  and  the  rest  are  good  raw  material  from  which  to  make 
politicians  and  criminal  lawyers. 

The  boys  who  prowl  the  streets  at  midnight,  whose  hands  are  too  soft  for  manual 
labor,  who  are  too  young  and  delicate  to  work,  belong  to  this  class.  The  streets  at  mid- 
night and  no  work  will  damn  the  best  boy  that  ever  a  mother  nursed.  These  boys  for 
whole  nights  will  not  be  at  home.  They  are  very  positive  that  the  Princijjalof  the  iiublic 
school  is  not  fit  to  teach ;  and,  as  like  produces  like,  the  parents  generally  sympathize 
with  their  promising  boys.  These  are  boys  who  only  attend  Sabbath  school  about  the 
time  of  picnics,  and  t'neii  they  can  attend  all  in  town,  if  the  hours  are  suitable.  Solomon 
says  you  may  "  bray  them  in  a  mortar  among  wheat  with  a  pestle,"  but  you  will  only 
damage  the  wheat.  "  These  are  the  boys  who  hold  truth  to  be  such  a  precious  jewel  that 
tliey  keep  it  locked  up  safely  at  home,  and  never  carry  it  abroad  with  them ;  boys  who 
can,  on  the  street  corners,  curse  and  blaspheme  their  God  as  early  in  years  as  there  are 
letters  in  their  oaths;  who  can  smoke,  and  chew,  and  drink;  can  jjush  their  caps  on  one 
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side,  and  leer  at  passers-by  when  only  children;  whose  father  is  the  "old  man,"  and  their 
mother  the  "old  woman,"  or  "old  Sallie,"  and  very  often  the  "old  woman"  thinks  "our 
Tim's  awful  smart :"  boys  who  will  strike  their  mothers  when  little  more  than  out  of  their 
swaddling  bands:  who  pore  over  those  five-cent  pollutions  called  novels;  who  think  that 
Jack  Sheppard,  Dick  Turpin,  Claude  Duval,  and  Jesse  James  are  heroes  of  heroes;  who 
think  the  Neicgate  Calendar  the  finest  book  ever  published.  These  are  the  boys  who  make 
the  thieves  and  criminals  of  society;  who  will  fill  our  reformatories,  our  prisons,  our  jails, 
and  penitentaries.  And  some  of  them,  when  there,  will  commit  to  memory  more  verses 
of  Scripture,  show  more  genuine  piety,  and  talk  of  that  blessed  word  of  God  with  more 
apparent  zeal  and  earnestness  than  ever  cloistered  monk  dreamed  of,  and  who  will  stand 
on  the  scaffold  with  the  noose  in  sight  and  feel  as  if  they  were  martyrs,  while  reciting  the 
most  thrilling  passages  of  some  dreadful  murder  or  murders  they  have  committed,  and 
who  now  would  not  take  their  freedom,  if  offered  a  pardon.  They  have  peace  and  forgive- 
ness— their  sins  are  all  washed  away;  and  now  they  are  only  waiting  to  swing  themselves 
into  Paradise.  1  sometimes  think  that  it  would  be  a  wonderful  accession  to  Heaven,  and 
a  grateful  relief  to  mother  earth,  if  all  the  members  of  this  class  could  be  hanged  when 
young.  They  are  always  converted  before  they  are  hanged.  Is  not  such  mockery  enough 
to  make  the  angels  weep?  I  have  read  of  one  thief  converted  on  the  cross— that  we 
should  never  despair — but  only  one,  that  you  and  I  should  not  be  presumptuous. 

We  have  now  diagnosed  the  three  classes.  What  is  the  prognosis?  The  first  class  is 
out  bf  danger ;  the  second  class  fevered,  but  with  careful  nursing  should  get  well ;  the 
third  class  almost  past  redemption,  not  very  much  hope. 

Sec.  67.     Same  Matter  Continued. 

Of  the  first  class,  we  have  nothing  to  say.  All  is  well  with  them.  Of  the  second  class, 
we  say  they  should  be  saved.  Our  Sunday  schools,  our  public  libraries,  our  social  gather- 
ings, our  sacred  songs,  our  preaching,  are  for  such  boys.  To  save  them  is  the  work  of 
noble  men  and  women  all  over  the  land.  Our  churches  and  Sunday  schools  should  try 
to  bring  them  in,  cry  to  them  to  come  in,  press  then  in,  draw  them  in  by  example  as  well 
as  precept.  When  they  are  in,  you  should  teach  them  that,  when  they  think  they  are  too 
big  for  the  Sunday  school,  there  is  another  school  a  little  higher  up— the  house  of  God; 
and,  God  helping,  they  should  be  saved.  You  may  not  be  able  to  make  all  of  them  saints, 
but  you  can  make  them  honest,  law-abiding  men.  From  20  to  30  per  cent  of  this  class 
will  drop  down  into  the  third  class.  The  rest  are  like  clay  in  the  potter's  hands — they 
can  be  molded  into  the  fashion  of  men. 

This  is  the  class  where  efforts  for  their  salvation  will  return  a  rich  harvest  in  the  day 
when  God  makes  up  His  jewels. 

But  we  must  be  honest  in  our  work.  It  will  not  do  to  preach  to  a  boy  meekness,  and 
then  get  angry ;  or  patience,  and  be  petulant ;  or  firmness,  and  be  wavering  like  the  wind ; 
or  honesty,  and  the  next  day  cheat  your  neighbor  in  a  trade;  or  faith,  and  yet  take  everj' 
step  by  sight  alone;  or  total  abstinence,  while  your  breath  smells  of  whisky.  You  may 
preach  all  these  virtues  and  moral  excellences  to  men,  but  you  cannot  do  it  successfully 
to  boys.  Their  critical  side  is  always  uppermost ;  and  their  conclusions,  drawn  from  their 
own  premises,  are  always  favorable  to  their  own  side  of  the  case,  without  using  the  reason 
of  raaturer  years. 

You  tell  a  boy  he  must  walk  in  such  and  such  a  way,  his  actions  must  be  on  the  square 
if  he  ever  expects  to  be  wise  or  strong  or  beautiful.  Your  lesson  is  ended,  and  you  forget 
your  own  theories;  but  that  boy  watches,  and  sees  the  first  step  you  take  out  of  the  road 
you  pointed  out  to  him.  Your  lesson  has  lost  its  power,  and  the  boy  has  lost  for  you  his 
respect.  Boys  are  like  women — think  rapidly,  come  to  conclusions  quickly,  and  generally 
they  are  not  far  from  right.  Boys  demand  honest  teaching,  honest  practice;  otherwise 
they  would  better  have  none. 

We  now  come  to  the  third  class.  I  have  had  some  little  experience  with  this  class,  and 
I  am  convinced,  after  no  little  thought,  that  the  State  should  demand  the  guardian.ship  of 
the  children  of  all  the  parents  who,  either  from  their  criminal  proclivities  or  actual  trans- 
gressions, are  unfit  to  manage  their  children  other  than  raise  them  as  law-breakers  or 
vagabonds.  The  State  should  take  them  when  they  are  young  enough  to  be  susceptible 
to  moral  lessons,  if  there  be  any  moral  soil  to  plant  on.  A  man  found  sowing  thistle  seed 
on  another  man's  farm  or  scattering  firebrands  in  a  city  should  at  once  be  punished. 
Yet  this  nation,  founded  on  democracy,  whose  very  existence  depends  on  the  virtue  of 
its  members,  suffers  a  criminal  class  to  grow,  whose  whole  aim  and  object  is  to  undermine 
the  confidence  of  the  community  and  to  weaken  the  strength  of  the  commonwealth. 
The  State  has  a  right  in  self-defense  to  seek  the  control  and  try  to  .subdue  all  influences 
tending  to  weaken  its  powers;  and  the  State,  in  trying  to  save  itself,  might  be  the  means 
of  saving  many  boys  who  otherwise  would  go  to  destruction. 

Tfie  boys  of  this  third  class  are  not  all  from  the  criminal  ranks.  We  find  on  examina- 
tion that  there  may  be,  perhaps,  20  per  cent  from  respectable  and  well  regulated  homes, 
.30  per  cent  from  the  careless,  undisciplined,  V)ut  not  necessarily  criminal,  families,  and 
.tO  per  cent  from  the  criminal  classes  of  society. 

How  are  we  to  save  them  ?  For  six  thousand  years  that  interrogation  has  stood  prac- 
tically unanswered.  We  can  find  as  many  theories  from  men  and  books  for  the  social 
and  moral  redemption  of  this  class  as  there  are  patent  medicines  for  the  cure  of  physical 
diseases,  and  experience  proves  that  the  one  has  about  as  much  potency  as  the  other. 
The  criminal  bred  and  bom  can,  in  my  opinion,  be  cured  only  by  stopping  production. 
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Sec.  68.     Fixed  Sentences. 

Under  the  sj'^stem  pursued  in  California,  and  with  the  exception  of  com- 
mitments to  one  institution  in  New  York,  in  all  the  other  States  of  the 
Union  a  person  is  sentenced  to  a  fixed  time  of  imprisonment.  His  time 
may  be  reduced  by  certain  commutations  allowed  by  law,  his  right  ta 
which  is  dependent  on  his  good  conduct  and  obedience  to  the  rules  and 
regulations  of  the  prison.     But  the  sentence  still  remains  fixed. 

Sec  69.     Objections  to  this  Mode. 

Objection  to  this  mode  of  sentencing  prisoners  has  often  been  raised.  In 
1829,  Archbishop  Whately,  of  Dublin,  offered  the  suggestion  that  a  prisoner 
should  be  sentenced  to  perform  a  certain  amount  of  work,  instead  of 
imprisonment  for  a  specified  length  of  time.  The  famous  prison  adminis- 
trator, Alexander  Maconochie,  favored  a  system  of  compelling  a  prisoner 
to  earn  so  many  marks  before  he  should  be  entitled  to  his  liberation.  It 
was  his  design  to  use  marks  as  money,  charging  them  for  provisions  and 
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supplies,  and  crediting  them  each  day  with  a  reasonable  number  of  credits 
for  each  day's  work  performed. 

Sec.  70.    Indeterminate  Sentence. 

The  indeterminate  sentence  has  strictly  no  minimum  or  maximum  term 
of  sentence.  This  system  is  somewhat  like  the  ticket  of  leave  system 
adopted  in  England,  and  in  some  respects  different  from  it.  In  1718  it 
was  declared  by  an  Act  of  Parliament  that  where  convicts  were  sentenced 
to  a  term  of  imprisonment  less  than  three  years  in  duration,  they  should 
be  transported  to  North  America.  But  as  no  provision  was  made  for  their 
transportation,  they  were  conve3'ed  by  masters  of  vessels  who  sold  them  to 
obtain  their  expenses.  If  the  prisoner  was  able  to  pay  the  expenses  of  his 
transportation,  he  was  liberated,  on  reimbursing  the  master  of  the  vessel. 
When  Australia  was  discovered,  a  new  place  was  found  to  which  criminals 
might  be  sent,  ^^''hen  Australia  began  to  acquire  a  free  population,  con- 
victs were  assigned  to  the  citizens  as  laborers.  But  in  1837  this  system  of 
assignment  was  abandoned,  and  subsequently  the  ticket  of  leave  system 
was  adopted.  The  system  at  first  enabled  a  person  who  had  obtained  a 
certificate  to  hire  himself  out,  the  Government  reserving  the  right  to  with- 
draw his  ticket  in  case  of  his  misconduct.  This  system  was  afterwards 
modified,  but  conditional  liberation  remains,  in  its  essential  elements, 
practically  unchanged. 

Sir  Walter  Crofton,  who  became  Chairman  of  the  Directors  of  Con\dct 
Prisons  in  1854,  recommended,  and  himself  carried  out  the  plan  of  liber- 
ating no  prisoner  on  ticket  of  leave  until  his  fitness  had  been  proved,  and 
also  recommended  that  his  standing  should  be  measvired  by  a  system  of 
marks. 

Sec.  71.     In  New  York. 

In  New  York  in  1863,  attention  was  called  to  the  necessity  of  an  inter- 
mediate prison  to  be  conducted  on  the  reformatory  plan.  In  18(38  a  Com- 
mission was  appointed  to  select  a  site.  The  plan  of  organization  proposed 
was  that  no  person  should  be  committed  to  the  reformatory  who  was 
less  than  16  nor  more  than  30  years  of  age,  or  who  had  previously  been 
convicted  of  a  felony;  that  the  sentence  should  be  until  reformation,  but 
not  exceeding  the  maximum  time  fixed  by  law,  and  that  the  institution 
should  be  reformatory  rather  than  penal  in  its  character.  The  prisoners 
were  to  be  employed  on  State  account,  and  the  contract  system  of  labor 
was  not  to  be  pursued.  The  prisoners  were  to  be  classified  and  the  duty 
of  deciding  when  reformation  had  occurred  was  placed  upon  the  Board  of 
Managers.  The  Board  was  empowered  to  appoint  an  agent  of  discharged 
convicts. 

This  system  has  engaged  a  great  deal  of  attention  of  your  Commission. 
One  of  our  members  spent  several  days  in  examining  the  workings  of  this 
institution  at  Elmira. 

This  system  has  received  much  warm  commendation.  The  experiment, 
if  it  may  still  be  called  an  experiment,  is  undoubtedly  a  success.  For 
the  purpose  of  showing  the  views  entertained  abroad  of  this  system,  we 
call  attention  to  observations  of  several  persons  conversant  with  prison 
management. 

Sec  72.    Views  of  Governor  Hoyt  in  his  Message. 

Governor  Hoyt,  of  Pennsylvania,  said,  in  his  message  to  the  General 
Assembly,  January  4,  1881: 
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"WTiat  can  be  done  for  the  very  young  up  to  the  age  of  16  years,  who,  by  commit- 
ments by  Courts  and  magistrates,  have  fallen  into  the  hands  of  the  law  for  various  offenses 
has  been  well  exemplified  by  the  House  of  Refuge  in  Philadelphia,  and  the  Pennsylvania 
Reform  School  at  Morganza.  Amid  some  controversy  over  these  schools,  and  the  meth- 
ods at  the  bottom  of  them,  it  is  too  late  now  to  question  their  value  and  service,  although 
neither  has  yet  reached  an  equipment  necessary  for  the  best  work.  The  purpose  of  their 
existence  and  the  aim  of  their  managers  is  to  rescue  their  inmates  from  the  evil  associa- 
tions out  of  which  they  have  come,  and  to  reform  them.  Few  of  these  waifs  have  respon- 
sible parentage  or  guardianship.  They  are  quite  sure  to  become  State  charges.  The  State, 
cooperating  with  private  benefactors,  proposes  to  return  them,  self-supporting,  to  society, 
under  the  best  auspices  the  case  will  admit.  Within  the  limits  of  the  school  thej'  are 
molded,  intellectually  and  morally,  by  competent,  careful  teachers,  and  instructed, 
trained,  and  drilled  to  some  trade  or  industrial  pursuit.  The  effort  is  to  reproduce,  within 
the  inclosure,  the  exact  condition  of  society  they  will  encounter  when  they  return  to  the 
world.  This  requires  time,  and  the  inmates  are  retained  until  the  work  is  more  or  less 
completely  done.  The  process  goes  upon  the  safe  and  correct  assumption  that  it  is  impos- 
sible to  reform  the  conduct  of  a  child  or  man  without  first  measurably  reforming  his 
nature.  The  scheme  is  no  longer  an  experiment,  as  it  has  been  faithfully  worked  out  in 
England,  France,  Germany,  and  many  of  the  States  of  our  Union.  This  leads  up  to  an 
extension  of  the  general  method,  which,  in  the  judgment  of  political  economists  of  the 
very  highest  authority,  jjromises  the  most  beneficial  results.  This  will  include  all  the  first 
offenders,  except  of  "the  most  brutal  type,  under  the  age,  say,  of  30  years.  The  pur- 
pose of  the  process  is  also  to  return  them  to  societj',  with  the  preparation  and  discipline 
best  fitted  to  enable  them  to  earn  an  honest  livelihood,  permit  them  to  retain  their  self- 
respect,  and  fit  them  to  resume  their  places  among  their  fellow  men,  if  they  so  choose, 
without  the  brand  of  infamous  punishment  or  penal  servitude  upon  them.  The  aim  and 
scope  is  to  give  the  convict  intellectual,  moral,  and  industrial  training,  systematic  habits, 
and  definite  purposes  in  a  reformatory  school,  and  not  in  a  penitentiary;  to  afford  him 
another  chance  in  life;  in  short,  to  help  him  to  help  himself. 

In  the  discretion  of  the  Court  rendering  the  sentence,  defendants  convicted  of  a 
first  offense  of  such  magnitude  as  to  justify  adequate  imprisonment,  and  under  the 
age  of  30  years,  are  committed  to  such  an  indeterminate  prison.  They  go  without  a 
determinate  sentence,  but  cannot  be  held  for  a  period  longer  than  the  maximum 
term  fixed  by  law  for  the  offense.  I'nder  a  proper  system  of  grades,  and  classes, 
and  marks,  every  motive  to  shorten  the  period  of  detention  is  presented.  That  period 
will  lie  in  the  discretion  of  the  proper  officers  of  the  institution.  Positions  in  life 
are  found  for  them,  and  they  may  then  be  conditionallv  discharged  on  parole,  report- 
ing from  time  to  time  thereafter  their  behavior  and  surroundings;  or  in  default 
thereof,  or  if  good  conduct  for  a  prescribed  period,  they  may  be  liable  to  be  returned 
to  the  institution.  It  has  been  found  by  experience  that  the  prisoners  thus  discharged 
have  been  well  received  again  by  society,  and  in  one  of  the  largest  institutions  of  this 
kind  in  our  land,  it  is  ofiicialh'  reported  that  less  than  7  per  cent  of  the  number  dis- 
charged have  failed  to  maintain  their  promise  of  good  conduct.  I  refer  to  the  reform- 
atory at  Elmira,  New  York.  The  Acts  creating  it,  and  the  practical  management  there 
carried  out,  are  worthy  of  attention  and  study. 

Sec.  73.    Views  of  Rev.  Chas.  Reynolds. 

Rev.  Charles  Reynolds,  formerly  Chaplain  of  the  Albany  Penitentiary, 
in  a  letter  to  the  Commission,  dated  April  17,  1886,  says  : 

Relative  to  your  question  about  the  indeterminate  sentence  as  carried  out  in  the 
Elmira  Reformatory,  in  this  State,  I  am  quite  favorably  impressed  with  its  workings, 
although  the  politicians,  and  those  who  aspire  to  get  the  place  out  of  the  hands  of  its 
present  management,  bring  many  forces  to  bear  against  the  entire  system.  I  believe  Mr. 
Brockway  and  his  assistants  to  be  men  earnestly  searching  after  the  best  methods  of 
dealing  with  youthful  criminals,  and  think  them"  successful  in  solving  many  hard  prob- 
lems in  connection  with  a  most  difficult  subject.  That  the  treatment  is  not  absolutely 
perfect  will  be  admitted  by  all  who  have  given  attentiort  to  it,  but  the  general  impression 
in  this  State  is,  I  think,  quite  favorable  to  the  methods  of  that  experiment. 

Sec.  74.     Vieavs  of  Mr.  Brace. 

C.  L.  Brace,  Secretar}'  of  the  Children's  Aid  Society  of  New  York,  in  a 
letter  to  the  Commission  dated  March  29,  1886,  says  : 

The  indeterminate  sentence  as  carried  out  at  the  Elmira  Reformatory  I  have  care- 
fully examined,  and  consider  the  system  excellent,  and  the  institution  itself  is  certainly 
superior  to  any  institution  of  its  kind  in  this  country,  and  equal  to  any  abroad. 
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Sec.  75.    Connecticut  Special  Commission  on  Contract  Con\'ict  Labor. 

Speaking  of  the  reformatory  at  Elmira,  the  Special  Commission  of  Con- 
necticut on  Contract  Con\ict  Labor,  in  their  report  of  1880,  say: 

There  are  several  peculiarities  about  this  i)rison,  which,  so  far  as  your  committee  is 
aware,  are  not  found  at  any  other  in  this  country,  and  which  tend  largely  to  its  success. 
It  is  strictly  reformatory,  and  as  such  is  graded  into  three  classes.  No  person  is  received 
over  30  years  of  age,  and  all  only  for  tlie  first  offense.  Special  laws  have  been  enacted, 
all  of  wliich  are  in  the  interest  of  "reform,  and  to  enable  the  proposers  of  this  experiment 
to  give  the  plan  a  full  and  fair  trial.  The  prisoners  are  not  sentenced  to  a  definite,  fixed 
period,  Ijut  for  a  maximum  term.  Upon  entering  the  prison  they  are  received  into  the 
second  grade,  from  which  they  are  promoted  to  the  first  for  good  conduct,  or  degraded 
into  the  third  for  bad.  As  a  reformatory  the  prison  is  so  far  a  success.  All  the  power  of 
hope,  love,  ambition,  pride,  and  shame  is  brought  to  bear  upon  each  individual.  Every 
possibility  of  a  speedy  liberation  and  success  in  the  future  is  held  up  to  the  prisoner — of 
places  of  "respect  and  honor  in  society,  and  confidence  in  business,  it  by  well  doing  they 
deserve  respect  and  confidence;  or  shame,  poverty,  and  a  prison,  if  by  a  return  to  criminal 
practices  they  again  forfeit  their  right  to  liberty.  Such  treatment  can  have  but  one 
result.  Whenever,  in  the  opinion  of  the  Superintendent  and  Board  of  Managers,  a 
prisoner  has  shown  by  long-continued  good  conduct  that  he  is  fit  to  be  trusted  with 
liberty,  he  is  given  a  leave  of  absence,  during  which  time  he  must  keep  the  Superin- 
tendent informed  of  his  whereabouts,  and  of  his  condition  and  prospects,  until,  after  a 
time  of  trial,  having  proved  his  reformation  by  his  conduct,  he  is  given  a  full  discharge. 
Out  of  twenty-four  liberated  on  parole,  twenty-two  earned  their  discharge  by  showing 
their  fitness  for  liberty ;  one  was  returned  to  prison  to  serve  out  the  full  length  of  his 
sentence,  and  one  left  the  country.  The  same  motives  which  induced  these  prisoners  to 
strive  for  the  highest  grade  also  induced  them  to  do  the  most  and  best  work. 

Sec  76.     Views  of  Mr.  Harmon. 

Mr.  O.  J.  Harmon,  of  Oswego,  New  York,  in  a  letter  to  the  Commission 
dated  May  14,  1886,  says: 

In  replying  to  your  favor  relating  to  the  Elmira  plan  of  prison  disci]iline,  I  beg  to  say 
I  regard  it  as  em"inently  successful  and  the  only  plan  resting  on  a  philosophical  basis. 

Our  prisons,  county  "and  State,  are  acknowledged  failures.  exce])t,  possibly,  as  to  life 
members.  Their  inmates  return  to  us  not  only  not  improved,  but  worse.  Animated  by 
a  morbid  feeling  of  injustice  and  finding  every  "avenue  to  respectability  foreclosed  against 
them,  the  criminal  forces  within  them  arguniented  and  the  moral  checks  lessened,  they 
«nter  a  more  determined  course  of  crime.  We  have  acted  on  the  mistake  that  mere 
punishment  which  is  the  equivalent  of  crime,  cancels  the  wrong  and  entitles  the  crimi- 
nal to  freedom.  Not  necessarily;  the  right  to  freedom  depends  on  the  forces  within  the 
man,  which  will  work  out  in  his  activities,  while  something  of  punishment  is  due  to  the 
majesty  of  violated  law,  still  it  must  include  the  idea  of  reformation.  We  must  reach 
the  sources  of  criminal  purpose  and  apply  healing  and  strength  to  the  diseased  and 
weakened  powers  which  are  active  in  the  inception  of  crime. 

This  truth  is  recognized  at  Elmira,  and  the  treatment  rests  upon  it.  The  weakened 
powers  and  the  motive  behind  it  are  fed  and  supported  and  held  and  led  by  a  skillful 
nand  till  a  habitude  is  formed,  and  the  power  may  be  safely  left  to  its  automatic  working. 
This  terminates  the  sentence  and  entitles  the  prisoner  to  his  freedom. 

I  do  not  hope  for  much  from  this  or  any  other  treatment  in  a  ripened  criminal.  He 
reaches  a  point  beyond  which  reform  is  impossible.  But  with  the  young,  and  onward 
M\)  to  this  point,  this  seems  to  me  to  be  the  true  line  of  work  and  hope.  I  am  glad  to 
know  the  thoughtful  men  of  our  great  West  are  awakened  on  this  subject.  What  to  do 
with  the  pauper  and  criminal  class,  for  they  are  linked  together,  is  a  question  which  will 
abide  with  us  till  the  prol)lem  is  solved. 

Sec.  77.     Report  of  Board  of  Prison  Commissioners  of  Massachusetts 

FOR  1885. 

The  Board  of  Prison  Commissioners  of  Massachusetts,  in  their  report  for 
1885,  say  of  this  system: 

The  largest  measure  of  success  cannot  be  obtained  from  the  refornuiture  until  the 
existing  system  of  sentences  shall  be  changed.  This  system  provides  for  the  imi)()sition 
of  definite  penalties  for  certain  offenses.  A  large  discretion,  within  certain  limits,  is  given 
to  the  Courts,  who  are  expected  to  be  able  to  decide  how  much  punishment  should  be 
awarded  for  a  given  offense.    The  theory  is  mainly  that  of  retribution,  though  the  State 
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expects  that  the  term  of  imprisonment  shall  be  used — at  the  reformatory  at  least — for  the 
reformation  of  the  offender. 

When  the  New  York  State  Reformatory  was  established,  a  new  and  radically  different 
system  was  adopted,  and  has  been  in  successful  operation  for  several  years.  It  is  pro- 
vided that  sentences  to  the  reformatory  shall  be  merely  "to  the  reformatory,"  and  the 
Court  does  not  fix  or  limit  the  duration,  nor  is  it  specified  by  the  Judge;  but  the  prisoner, 
under  the  law,  may  be  held  for  the  maximum  term  for  which  he  might  be  sentenced  to 
any  other  prison.  Autliority  to  release  on  ticket  of  leave  is  given  to  the  "managers"  of 
the  New  York  Reformatory,  similar  to  that  which  this  Board  has  to  release  prisoners  sen- 
tenced to  the  Massachusetts  Reformatory,  when  it  is  thought  that  they  have  reformed. 

Strong  arguments  can  be  nuide  against  either  system.  Against  the  system  of  fixed  sen- 
tences these  considerations  may  fairly  be  urged :  Even  upon  the  theory  that  peiuUties  may 
be  imposed  in  such  a  manner  under  some  system  as  to  jjroperly  punish  crime,  it  is  certain 
that  they  are  not  so  imposed  under  the  existing  system.  The  Courts  endeavor  to  ascer- 
tain the  facts  in  each  case  as  well  as  they  can,  but  often  fail  entirely.  The  great  difference 
in  sentence,  for  offenses  which  are  technically  similar,  has  often  been  commented  tipon  in 
a  manner  grossly  unfair  to  the  Courts.  It  is  true  that  these  differences  are  due  partly  to- 
the  different  views  held  by  different  .Judges  as  to  the  seriousness  of  certain  offenses,  and 
it  often  happens  that  two  Judges,  in  different  parts  of  the  State,  impose  sentences  widely 
different  for  offenses  really  siuular,  and  that  great  injustice  is  done  to  one  or  the  other  of 
the  offenders.  It  more  often  occurs  that  there  are  verj-  great  differences  in  the  offenses  (of 
which  those  who  make  comments  are  entirely  ignorant)  which  not  only  make  it  proper 
to  administer  different  penalties,  but  which  would  make  it  unjust  to  punish  them  alike. 
But  whether  the  difference  in  sentences  is  just  or  unjust,  it  works  greatly  to  the  disad- 
vantage of  all  efforts  to  secure  reformation.  The  person  receiving  the  longer  sentence 
feels  himself  to  be  grossly  injured,  and  that  feeling  constantly  aggravates  and  angers,, 
making  futile  all  efforts  to  bring  him  under  good  influences.  No  one  thing  operates  so 
disastrously  against  reformation  as  the  difference  in  sentences  for  offenses  technically 
similar. 

The  fixing  of  a  sentence  tends,  also,  to  give  the  offender  a  wrong  standard  for  measur- 
ing his  offense  and  his  relation  to  the  community.  He  feels  that  when  he  has  served  his 
sentence,  he  has  "wiped  out"  his  offense,  and  is  entitled  to  return  to  his  place  in  society, 
whether  changed  in  character  or  not,  and  the  law,  by  recognizing  that  claim  and  dis- 
charging him  at  the  end  of  a  fixed  term,  gives  its  indorsement  to  that  theory.  The  sen-- 
fence  itself,  therefore,  makes  no  appeal  whatever  for  penitence  or  reformation. 

The  indeterminate  sentence  is  founded  upon  a  different  theory.  Its  assumption  is  that 
the  character  of  the  offender,  and  not  the  character  of  the  offense,  should  determine  the 
duration  of  his  imprisonment.  It  starts  also  upon  this  other  assumption,  that  the  char- 
acter of  the  offense  does  not  necessarily  indicate  the  character  of  the  offender.  The  man  who- 
steals  a  thousand  dollars  is  not  necessarily  ten  times  as  bad  as  the  man  who  steals  one 
hundred.  It  therefore  puts  all  offenders  of  a  similar  class  upon  the  same  footing  when 
they  enter  the  prison,  assuming  that  in  this  way  a  fair  basis  is  obtained  for  the  imposition 
of  sentences.  The  duration  of  the  sentence  is  then  made  to  depend  upon  the  offender's 
character,  to  be  ascertained  during  his  imprisonment,  not  only  by  his  behavior — for  the 
most  dangerous  criminals  are  often  the  best  behaved  prisoners — but  bj'  all  the  means 
which  can  be  adopted  to  ascertain  the  real  character. 

The  first  advantage  of  this  system  is,  that  it  makes  a  strong  appeal  at  once  for  the  estab- 
lishment of  a  good  character.  The  prisoner  realizes  that  he  is  imprisoned,  not  so  much 
as  a  retribution  for  an  offense,  as  because  he  is  unfit  to  be  at  liberty,  and  that  his  return 
to  society  depends  upon  a  demonstration  that  he  is  fit  to  return  to  it.  This — perhaps  not 
at  first,  but  in  the  course  of  his  term — impresses  him,  as  it  does  every  one,  as  a  reasonable 
thing,  and  when  once  the  idea  is  grasped,  it  has  of  itself  a  strong  reformatory  influence. 

When  the  average  prisoner  enters  the  prison  his  first  thought,  and  the  one  constant 
thought,  is  of  the  date  of  his  coming  release,  as  the  anxious  thotight  before  his  sentence 
has  regard  to  its  probable  length.  The  indeterminate  sentence  makes  the  date  of  release 
depend  iipon  himself,  and  not  upon  the  word  of  the  Court.  He  must  struggle  for  it.  If 
he  has  no  trade,  he  must  learn  one  ;  if  he  is  illiterate,  he  must  be  studious;  if  he  has  an 
uncontrolled  temper,  he  must  master  it;  if  he  has  been  lawless,  he  must  learn  to  obey; 
if  he  has  been  shiftless,  he  must  form  habits  of  industry.  When  these  things  have  been 
done,  and  only  then,  will  his  release  come.  The  success  of  the  New  York  Reformatory 
depends  largely  upon  the  fact  that  the  indeterminate  sentence  makes,  this  appeal  to  all 
who  enter  it.  It  aroitses  the  ambition  and  is  an  incentive  to  the  hope  of  every  man,  and 
Ijy  making  a  prisoner's  futitre  depend  mainly  upon  himself,  it  secures  his  cooperation  in 
the  efforts  made  for  his  reformation. 

There  are  two  arguments  against  the  system  of  indeterminate  sentences  which  are 
entitled  to  attention.  It  is  said  by  those  who  oppose  it,  that  it  commits  the  decision  as  to 
the  length  of  a  prisoner's  sentence  to  a  Board  which  maj'^  not  possess  or  exercise  good 
judgment,  and  may  deal  unjustly  by  the  prisoner.  We  believe  it  to  be  a  sufficient 
answer  to  say  that,  even  if  the  offense,  and  not  the  character  of  the  offender,  is  to  be  the 
basis  of  a  sentence,  a  Board  which  can  have  time  to  get  at  all  the  facts  of  the  case  will,  in 
most  instances,  be  better  to  reach  a  just  conclusion  than  any  Court  can  which  sees  ih& 
prisoner  for  only  a  few  minutes,  or  at  most  a  few  hours.  It  is  hard  to  conceive  of  a  nibre 
difficult  task  than  that  imposed  upon  a  Court  of  deciding,  for  instance,  whether  a  given 
offense  shall  be  punished  by  a  sentence  of  twelve  or  eighteen  or  twenty-four  months. 
Under  the  system  of  indeterminate  sentences,  everj-  prisoner  guilty  of  offenses  techni- 
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cally  similar,  would  be  sentenced  to  the  reformatory,  and  might  be  held  for  the  maximum 
term  provided  by  law  for  the  punishment  of  that  offense,  leaving  the  (question  of  the 
iK'tual  duration  of  his  sentence  to  be  determined  at  a  later  day  by  his  own  conduct. 

It  is  also  said  that  no  Board  can  ascertain  a  num's  real  character  with  sufficient  accu- 
racy to  make  his  release  conditional  upon  it.  But  it  must  be  remembered  that  sentences 
are  now  imposed  by  the  Courts  upon  precisely  this  basis,  and  a  supposed  general  good 
<'haracter  tends  to  secure  a  shorter  sentence  than  would  otherwise  be  given.  It  is,  then, 
merely  a  question  as  to  whether  it  is  better,  or  more  feasible,  to  ascertain  the  character 
l)efore  or  after  sentence.  It  seems  clear  that  the  authorities  under  whose  eye  the  prisoner 
spends  every  moment  of  his  time,  are  more  likely  to  form  a  wise  judgment  in  regard  to 
his  character  than  any  Court  can  in  the  limited  time  allowed  for  an  investigation.  The 
Court  may  be  able  to  ascertain  the  prisoner's  reputation,  but  his  character  can  hardly  be 
known  uiitil  it  has  been  ascertained  by  careful  study.  If  any  mistake  is  made  by  the 
Board  in  regard  to  a  prisoner's  character,  it  will  rarely  be  arjainst  him.  Men  rarely  appear 
worse  than  they  are,  and  there  is  little  danger  that  any  man  will  be  unjustly  dealt  with 
by  being  kept  longer  than  he  should.  It  would  only  be  upon  a  definite  record  of  bad  con- 
duct, and  a  clear  demonstration  of  bad  character,  that  a  i>risoner  would  be  held  for  the 
full  possible  term  of  his  sentence.  We  can  see  no  more  reason  for  releasing  a  criminal 
before  his  reformation  is  probably  assured,  than  for  releasing  an  insane  person  from  an 
asylum  at  the  end  of  a  definite  term,  regardless  of  his  restoration  to  sanity. 

Sec.  78.     Report  of  same  Board  for  1881. 

And  in  their  report  for  the  year  1881  the  same  Board,  of  Massachusetts, 
remarks : 

Whatever  plan  may  be  adopted  to  afford  the  best  opportunities  for  accon-iplishing  the 
reformation  of  criminals,  the  highest  results  can  never  be  attained  while  the  present 
.system  of  imposing  definite  sentences  for  crime  is  in  force.  This  was  long  ago  recognized 
as  true  in  the  treatment  of  young  offenders;  and  for  many  years  children  have  been 
sentenced  to  the  reform  schools  for  their  minoritj%  no  time-sentences  being  imposed,  the 
f)Ower  to  release  them  when  they  are  deemed  to  be  reformed  being  given  to  the  authorities 
in  charge  of  the  schools.  There  are  many  reasons  for  applying  the  same  principles  in 
the  treatment  of  adult  criminals.  The  present  system  holds  out  no  inducement  to  the 
convict  to  reform.  His  sentence  is  a  fixed  one,  and  expires  on  a  day  certain,  regardless 
of  his  conduct  or  his  character.  The  one  thing  he  keeps  more  constantly  in  mind  than 
any  other  is  the  day  of  his  release.  He  knows  that  this  will  not  be  much  delayed  by 
anything  he  may  do,  and  cannot  be  materially  hastened  by  good  behavior  or  by  any 
change  of  character.  He  learns  to  look  upon  his  punishment  as  wholly  retributive,  and, 
when  he  comes  out  of  the  prison,  he  feels  that  he  has  wiped  out  the  record  against  him, 
and  is  to  begin  again.  During  his  trial,  his  main  effort  and  that  of  his  counsel,  is  to 
secure  as  light  a  sentence  as  possible;  and  often,  with  no  conception  of  the  gravity  of  his 
■offense,  he  harbors  a  spite  against  the  government  for  punishing  him  too  severely.  It 
may  be  necessary  to  continue  for  the  present  this  system  for  most  offenders,  as  a  change 
from  fixed  sentences  to  indefinite  ones  involves  a  change  in  the  whole  system  of  prison 
management  and  discipline.  But  for  an  institution  whose  first  aim  is  the  reformation  of 
■criminals,  indefinite  sentences  must  eventually  prevail.  Under  such  a  system  a  convict 
would  be  confined  until  he  was  deemed  to  be  reformed,  be  it  a  short  or  a  long  time.  This 
throws  around  the  prisoner  every  possible  inducement  for  self-improvement.  He  realizes 
that  his  future  is  in  his  own  hands.  He  sees  that  the  State  is  not  punishing  him  arbi- 
trarily for  his  crimes,  but  is  interested  in  his  welfare;  that  he  is  deprived  of  his  liberty  not 
so  much  on  account  of  his  acts  as  on  account  of  his  character,  and  that  his  right  to 
freedom  is  dependent  upon  his  reformation,  which  in  turn  depends  upon  his  own  use  of 
Lis  opportunities. 

With  such  a  view  of  his  offenses,  of  the  results  they  have  brought,  and  of  the  way  of 
■obtaining  his  liberty,  he  has  every  inducement  to  do  his  best.  Some,  with  their  future 
thus  in  their  own  hands,  will  speedily  change  their  habit  of  life,  and  make  resolute  endeav- 
ors to  build  up  better  characters,  aiid  can  soon  be  released.  Others  will  come  to  such 
■endeavors  very  slowly,  and  some,  possibly  not  at  all.  Some  of  those  who  begin  the  strug- 
gle will  fail;  biat,  as  a" rule,  they  will  try  again  and  again,  until  they  attain  some  degree  of 
success.  In  determining  when  a  convict  has  reformed,  a  great  responsibility  rests  upon 
those  who  have  his  training  in  charge.  They  will  sometimes  be  deceived ;  and  sometimes 
one  who  had  within  the  prison  really  reformed,  will  fall  under  temptation  in  a  life  of  free- 
dom, and  return  to  a  criminal  life.  But  this  is  equally  true  of  other  wards  of  the  State. 
A  large  percentage  of  those  discharged  from  our  asylums  for  the  insane,  as  cured,  return 
again  for  treatment,  the  physicians  having  been  mistaken  in  regard  to  the  cure,  or  having 
overestimated  its  permanency  when  the  patient  came  in  contact  with  the  world.  But 
these  mistakes  would  not  lead  any  one  to  suggest  a  fixed  term  of  confinement  for  the 
insane,  with  a  discharge  at  its  end,  regardless  of  the  condition  of  the  person.  If  an 
indefinite  sentence,  to  be  ended  only  by  his  own  reformation,  be  deemed  too  severe,  the 
indeterminate  sentence  now  imposed  in  New  York  ui)on  those  who  are  sent  to  the  State 
Keformatory  at  Elmira,  ought  certainly  to  be  tried. 
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Sec.  79.     CoNXiNrATioN  of  Report. 

The  report  then  describes  the  system  followed  at  the  Elmira  Reforma- 
tory, and  continues: 

It  will  be  seen  that  this  plan  holds  out  to  the  convict  the  strongest  possible  inducements 
for  reformation,  both  in  confinement  and  after  release.  If  anything  in  the  way  of  legisla- 
tion will  secure  a  change  of  life,  this  will;  for  it  takes  advantage  of  every  motive  which 
usually  moves  a  rational  being,  and  makes  full  use  of  the  means  which  are  most  likely  to 
change  a  criminal  into  a  good  citizen.  The  system  has  produced  excellent  results  in  the 
Elmira  Reformatory,  and  we  recommend  that  it  be  adopted  in  sentences  to  the  reforma- 
tory prison  for  women,  and  to  the  reformatory  for  men,  which  we  have  suggested,  if  it 
shall  be  thought  wise  to  send  a  part  of  the  prisoners  to  it  directly  from  the  Courts,  instead 
of  transferring  them  from  the  county  prisons. 

Sec.  80.     Remarks  of  Mr.  Laxgmuir. 

It  was  said,  in  1881.  by  Mr.  Langmuir.  Inspector  of  Prisons  in  Canada^ 
who.  with  a  number  of  officials  of  that  country,  had  examined  the  prison 
system  of  the  United  States,  that — 

At  the  Xew  York  State  Reformatory  for  adult  males,  at  Elmira,  I  found  certain  fea- 
tures of  prison  management  decidedly  in  advance  of  our  views.  The  system  has  been  in 
operation  five  years.  The  building  is  a  fine  one,  and  is  furnished  throughout  with  all 
the  modern  conveniences  of  prisons.  Instead  of  the  prisoners  being  associated 
together  as  they  are,  without  regard  to  the  differences  in  their  character  and  conduct, 
there  are  four  large  dormitories,  which  pro\'ide  sleeping  room  for  four  different  classes  of 
prisoners.  The  distinction  made  is  not  only  on  account  of  the  offenses  for  which  they 
are  committed,  or  the  length  of  the  term  of  imprisonment  to  which  they  are  liable. 
There  are  three  grades,  and  entrance  to  the  higher  of  these  depends  entirely  on  the  con- 
duct of  the  prisoner  while  in  prison.  Offenders  sent  to  this  prison  are  not  sentenced  for 
definite  periods,  as  with  us.  The  State  law  provides  a  maximum  period  of  confinement 
for  the  different  classes  of  crimes,  and  no  minimum.  This  applies  only  to  the  Elmira 
prison.  What  the  real  duration  of  the  sentence  shaU  be,  depends  on  the  prisoner.  All 
enter  in  the  same  grade,  and  their  conduct  is  observed  carefully  from  the  very  first,  and 
marks  of  merit  and  demerit  are  given.  By  good  conduct  a  prisoner  may  earn  promotion 
to  the  first  grade,  which  has  certain  privileges  attaching  to  it.  Here  good  conduct  still 
further  promotes  the  interests  of  the  prisoner,  and  if  the  signs  of  the  reformation  which 
led  to  his  promotion  from  the  second  grade  are  still  manifest,  the  Superintendent  and 
prison  managers  may  release  him  on  a  probation,  which  generally  lasts  six  months.  The 
friends  of  the  prisoner  are  corresponded  with  and  their  wishes  consulted.  Arrangements 
are  also  made  with  farmers,  and  others,  in  a  part  of  the  State  where  the  prisoner  is  not 
known,  and  there  he  is  sent  to  earn  his  living.  Great  care  is  exercised  in  securing 
respectable  employers  who,  of  course,  are  confidentially  informed  of  all  the  antecedents  of 
the  prisoner.  The  employer  makes  a  report  at  the  end  of  the  time,  on  the  probationer's 
conduct  and  sincerity  in  his  efforts  for  reformation.  I  never  saw  a  prison  in  which  the 
inmates  had  less  of  a"  convict  expression.  They  were  cheerful,  and  wore  an  expression  of 
openness  and  candor  I  have  never  seen  in  any  other  penal  institution.  The  great 
encouragement  given  to  right  conduct  has  a  very  salutary  effect,  both  in  securing  good 
conduct,  and  encouraging  good  habits  and  desires.  A  prisoner  told  me  that  he  could 
scarcely  sleep  at  night,  thinking  what  he  could  do  the  next  day  to  merit  a  good  mark. 
There  are  other  excellent  features  associated  with  the  system.  The  Superintendent, 
instead  of  addressing  the  prisoners  as  a  mass,  must  become  personally  familiar  with  the 
disposition  and  conduct  of  each  man.  He  is  brought  into  contact  with  each,  and  this 
contact  has  the  effect  of  individualizing  the  prisoner.  Of  course,  no  pains  are  spared  to- 
make  each  man,  while  retaining  his  manUness,  submit  his  wDl  to  subordination. 

Sec.  81.     Report  of  Joint  Legislative  Committee  ix  New  York. 

The  following  appears  in  the  report  of  the  Joint  Committee  of  the 
Senate  and  Assembly  of  New  York,  appointed  to  inve.stigate  the  Elmira 
Reformatory,  the  report  being  submitted  April  27.  1881: 

We  take  pleasure  in  commending  the  management  for  the  excellent  condition  in  which 
the  buildings  and  grounds  are  being  maintained,  and  for  the  skill,  thoroughness,  and 
eflBciency  with  which  the  work  of  reforming  and  aiding  the  inmates  is  being  carried  on. 
The  prisoners  are  all  young  men.  between  19  and  30  years  of  age  when  sentenced  and 
convicted  of  their  first  offense.    The  prison  was    suggested,  planned,  and  is   erected 
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iind  operated,  with  a  view  to  the  reformation  of  this  class  of  offenders.  We  are  convinced 
that  its  object  is  being  attained  to  a  greater  degree  than  its  best  friends  anticipated.  The 
struoture  has  cost  nearly  or  quite  a  million  and  a  half  of  dollars,  but  the  iState  has  some- 
thing to  show  for  its  money.  The  buildings  are  large  and  substantial,  well  lighted  and 
ventilated,  and  models  of  cleanliness  and  good  order.  The  five  hundred  cells  are  of  good 
size,  and  comfortable,  each  being  furnished  with  a  bed,  a  chair,  a  small  cupboard  or  book- 
case, and  a  crude  writing  desk ;  and  eacli  is  lighted  with  gas.  The  food  supplied  t(j  prison- 
ers appears  to  be  plentiful  and  wholesome,  and  the  clothing  is  all  that  is  required.  Books 
and  writing  material  are  supplied  as  needed.  In  the  arrangement  of  the  buildings,  a.s 
well  as  in  the  management  of  the  prison,  everything  compatible  with  reformatory  disci- 
pline seems  to  have  been  done  with  a  view  to  the  comfort  of  those  who  are  so  unfortunate 
as  to  be  incarcerated  within  its  walls.  The  prisoners  are  kept  hard  at  work  throughout 
the  day,  and  attend  school  during  three  alternate  evenings  of  each  week,  the  intervening 
evenings  being  occupied  in  study.  It  was  tbe  privilege  of  the  committee  to  attend  the 
schools,  which  we  found  in  the  hands  of  competent  instructors.  The  work  bore  every 
evidence  of  substance  and  thoroughness,  while  the  advanced  studies  taught,  and  the 
brightness  and  proficiency  of  the  jjupils  quite  surprised  us.  As  is  well  known  to  the  Leg- 
islature, if  not  to  the  people,  the  inmates  of  the  reformatory  are  sentenced  to  the  institu- 
tion for  an  indefinite  period  of  time,  the  law  only  providing  that  they  shall  not  be 
imprisoned  for  a  longer  period  than  already  authorized  by  law  in  a  State  prison  or  peni- 
tentiary for  a  like  offense.  Aside  from  this  provision,  the  time  of  their  imprisonment 
depends  upon  their  industry,  good  conduct,  and  proficiency  in  studies.  They  are  made 
to  understand  that  they  can  regain  a  place  in  society  by  deserving  it.  The  pride,  self- 
respect,  and  ambition  of  the  innuites  is  encouraged  and  stimulated  by  a  system  of  marks 
most  skillfully  arranged,  which  results  in  classifying  them  into  different  grades,  thus 
entitling  them  as  they  advance,  to  enlarged  privileges,  greater  confidence,  and  better  and 
more  attractive  clothing,  and  finally,  to  release  upon  parole.  The  committee  were  struck 
with  the  frankness,  cheerfulness,  and  manly  conduct  of  the  inmates,  and  the  entire 
absence  of  that  sullen  and  dogged  indifference  and  abandonment  so  universal  in  prison 
life.  In  general,  we  have  none  but  words  of  commendation  for  the  reformatory  work  of 
the  State  Reformatory.  The  experiment  is  being  proved  a  success.  Young  men  who 
have  fallen  into  bad  ways  are  being  saved  to  homes,  friends,  and  society,  instead  of  being 
crushed  in  spirit  and  prepared  for  deeper  shame  and  greater  crimes.  The  principle  upon 
which  the  reformatory  is  conducted  should,  in  our  judgment,  be  persevered  in,  developed, 
and  extended  into  the  other  penal  institutions  of  the  State. 

Sec.  82.     Views  of  Mr.  Nicholson. 

Joseph  Nicholson,  Superintendent  of  the  Detroit  House  of  Correction,  in 
a  letter  to  the  Commission  dated  May  15,  1886,  says: 

From  my  experience,  I  am  in  favor  of  the  indeterminate  sentence  plan,  carefully  matured 
and  stripped  of  the  ornamentalisms  that  are  now  deemed  a  necessity  at  Elmira. 

Sec.  83.     Remarks  of  Charles  Dudley  Warner. 

Charles  Dudley  Warner,  in  his  address  before  the  National  Conference 
of  Charities  and  Correction,  at  its  twelfth  session,  in  Washington,  1885, 
said: 

If  I  were  to  say  that  one  thing  was  most  necessary  in  this  country  at  this  moment,  it 
would  be  discipline.  I  mean  by  this,  intellectual  as  well  as  moral  discipline,  a  training  or 
discipline  that  must  obtain  in  all  our  education,  and  which  is  a  little  relaxed,  or  being 
relaxed,  in  many  of  our  colleges  and  higher  institutions  of  learning,  where  it  is  thought 
proper  to  leave  to  the  discrimination  of  men  not  yet  come  to  their  majority  the  kind  of 
training  and  discipline  they  should  have  or  work  iii  life;  the  sort  of  discipline  which  con- 
sists in  making  a  person  still  in  his  youth  do  something  that  he  does  not  want  to  do — 
ordinary  routine  in  college,  the  ordinary  routine  of  jjrayers,  of  studj"  hours,  of  recitation. 
The  more  I  see  of  life,  the  more  1  believe  in  the  value  of  these  disciplinarj'^  means.  If 
they  have  not  been  enjoyed  at  home,  all  the  more  reason  whj'  they  should  be  enforced  in 
the  colleges  and  institutions  where  youth  are  educated.  I  speak  of  this  because  this  sort 
of  discipline  lies  at  the  root  of  education.  The  modern  notion  that  to  be  educated  is  to 
have  a  certain  amount  of  knowledge,  not  to  have  a  mind  disciplined,  lies,  very  likely,  at 
the  root  of  our  failure,  where  we  do  fail  and  have  failed  in  the  matter  of  prison  reform. 
Because,  if  minds  from  the  better  part  of  society,  notwithstanding  the  advantages  of  home 
culture  and  home  training,  need  in  every  step  of  their  development  the  discipline  of  rou- 
tine, of  obedience,  of  the  crossing  of  the  inclinations,  then  the  waifs,  the  failures  of  society, 
those  who  fall  into  the  clutches  of  the  law,  need  it  still  more  in  any  attenii^t  at  recon- 
ciliation. 

I  want  to  say  further,  in  regard  to  the  whole  system  of  model  prisons,  this:  It  had  been 
my  oflBcial  duty  from  time  to  time  for  ten  years  to  visit  a  great  many  of  the  prisons  of 
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the  country.  It  has  certainly  been  a  very  pleasant  thing,  so  far  as  society  itself  is  con- 
cerned, to  see  the  emergence  out  of  barbarism  in  the  manner  in  which  we  have  been 
treating  prisoners  congregated  in  penitenriaries.  I  have  seen,  as  you  have,  the  evolution 
of  the  prison  into  that  which  in  some  cases  is  not  unlike  a  very  fair  hotel,  where  the  pris- 
oners are  boarded  and  lodged,  and  presented  with  no  bill  at  the  end.  But  I  found  this: 
that  whatever  the  prison,  whether  it  was  well  warmed  and  well  ventilated,  whether  the 
food  was  good,  whether,  in  short,  the  prisoner  was  petted,  or  whether  he  was  under  the 
old  rigor  of  the  barbaric  prison,  the  result  to  the  man  when  he  went  out  was  about  the 
same.  1  happened  a  year  ago  to  go  from  a  prison  of  the  old  sort  to  a  prison  of  the  better 
sort.  You  know  what  I  saw  in  the  old  sort.  You  know  the  men  in  uniform  that  I  saw 
there;  you  know  the  prison  look,  the  look  of  dejection,  of  abandonment,  the  sour,  sullen 
look,  showing  all  lack  of  interest  in  life.  You  know  the  feeling  that  one  has  after  visiting 
such  a  prison — a  feeling  that  one  cannot  get  rid  of  in  two  weeks.  I  went  from  that  to  the 
better  sort,  a  prison  well  ordered,  expensivelj^  built,  exceedingly  comfortable,  so  far  as 
physical  comforts  went.  But  I  found  the  same  sort  of  prisoners — men  no  more  likely  to 
go  out  better,  but  rather  worse.  I  found  the  same  heaviness  of  countenance,  the  same 
inertness,  the  same  physical  and  mental  discouragement.  And  it  seemed  to  me  then,  and 
seems  to  me  now,  that  if  we  can  do  nothing  better  than  that,  if  really  we  cannot  touch 
the  man's  life  and  character,  we  would  better,  on  the  second  or  third  offense,  or  whenever 
it  was  decided  that  the  man  belongs  to  the  criminal  class,  kill  him  at  once  and  be  done 
with  it.  He  is  a  danger  and  a  constant  expense,  and  of  no  earthly  use  to  himself  or  to 
anybody;  and  he  ought  not  to  be  allowed  to  propagate  his  species.  If  that  is  true,  if  all 
our  philosophy,  all  our  science,  does  not  enable  us  to  take  a  step  farther  than  the  tempo- 
rary amelioration  of  his  physical  condition  for  from  three  to  ten  years,  we  are  certainly 
far  from  having  attained  any  very  high  philosophic  or  scientific  ground. 

Sec.  84.     Same  Subject  Continued. 

I  went  to  Elmira ;  and  it  is  with  reference  to  these  things  that  I  want  to  tell  you  what  I 
saw  there.  The  Elmira  penitentiary  is  in  its  outward  appearance  a  handsome  edifice,  built 
not  very  well,  but  with  some  little  pretensions  to  architecture,  for  the  accommodation  of 
about  six  hundred  people.  It  is  well  ventilated.  The  cells  are  of  two  or  three  sizes,  fitted 
for  a  graded  prison  in  that  respect.  The  reformatory  receives  convicts  from  any  part  of 
the  State,  in  the  discretion  of  the  Judge,  who  are  between  the  ages  of  16  and  30,  and 
who  are  then  convicted  of  the  first  penitentiary  offense.  It  is  called  technically  a 
juvenile  reformatory,  but  in  all  the  prisons  there  are  very  many  prisoners  between  the 
ages  of  16  and  30.  A  very  large  proportion  of  all  the  convicts  who  are  there  for  the 
second  and  third  time,  are  under  30.  In  all  the  jjrisons  that  you  visit,  you  are  struck 
with  the  youthfulness  of  the  occupants.  So  that,  while  this  is  a  prison  for  first  offend- 
ers, yet  ranging  up  the  age  of  30,  there  is  there,  a  very  large  number  of  men  just  as  fully 
furnished  for  criminal  life,  just  as  determinedly  set  on  it  as  you  will  find  anywhere  else. 
The  accident  that  they  have  not  been  before  caught  and  convicted,  is  an  accident,  very 
likely.  They  are,  for  the  most  part,  men  who  have  been  brought  \vp  from  boyhood  to  a 
criminal  life.  They  belong  in  any  philosophical  classification  to  the  criminal  class.  So 
that  the  experiment  there  is  really  with  difficult  and  hardened  criminals. 

Before  I  go  farther  I  want  to  say  another  thing  about  education.  The  notion  very 
largely  prevails  that  it  is  not  a  proper  thing  to  educate  a  criminal,  that  it  may  not  onlj' 
make  him  a  greater  adept  in  crime,  and  that  he  will  become  an  accomplished  rascal.  It 
is  my  observation  that  the  criminal  is  not  an  intellectual  being,  that  the  criminal  class 
and  the  class  that  will  be  criminal  are  low  in  physical  as  well  as  mental  and  moral  con- 
dition. They  are  men  usually  given  to  vices  through  inheritance  or  by  carnal  and  vicious 
tastes.  They  are  not  intellectually  capable  in  any  way.  Their  will  is  gone,  their  motive 
power  is  lost.  They  are,  therefore,  men  who  mu.st  be  approached,  if  approached  at  all  in 
any  reformatory,  on  the  intellectual  side.  I  do  not  Ijelieve  at  all  in  the  rose-water  treatment 
of  many  prisoners.  I  have  an  entire  disbelief  in  holidays,  in  flowers,  in  tracts,  in  the  little 
dabbling  of  sentiment  that  would  make  a  prison  a  pleasant  place  to  visit.  You  must  go 
more  radically  at  the  man  himself,  and  come  at  him  physicalh',  intellectually,  and  moral- 
ly, in  order  toeflect  anything  at  all. 

'  The  prison  at  Elmira  is  in  charge  of  Mr.  Brockway,  who  has  organized  and  originated 
this,  to  me,  entirely  novel  treatment  of  prisoners.  When  the  prisoner  is  brought  in  he  is 
submitted  to  a  very  thorough  personal  examination  by  the  Superintendent.  There  is  a 
large  ledger  kept,  in  which  a  page  or  pages  are  devoted  to  his  case.  The  examination  goes 
into  his  heredity,  who  was  his  father,  who  was  his  mother,  and  even  who  were  his  grand- 
parents, if  it  is  possible  to  ascertain?  What  sort  of  lives  did  they  all  lead  ?  Where  was 
he  born?  Had  he  any  home  life?  How  long  did  he  stay  at  home?  Had  he  any  educa- 
tion? The  ancestry  of  the  boy  as  showing  the  tendency  of  the  man.  An  examination  is 
also  made  of  him  physically;  and  this  interested  me  very  much,  because  it  is  not  a  mere 
examination  of  whether  heis  fat  or  lean,  or  consumptive,  or  with  tendency  to  some  other 
disease,  but  of  the  quality  of  the  man's  flesh,  is  there  any  fineness  in  him,  or  is  he  coarse 
in  his  physical  fiber?  Next  a  carefiil  examination  is  made  of  him  mentally.  What  intel- 
lect has  he?  What  quickness,  what  solidity  ?  Has  he  any  training?  Is  he  bright  or  dull? 
Then  a  thorough  diagnosis  of  his  past  life  is  made,  relating  not  to  crime,  but  to  his  capacity 
for  good.  After  that  is  prognosticated  with  increasing  certainty,  the  sort  of  treatment  that 
is  best  for  him.  Before  that,  he  is,  of  course,  washed  and  clad,  and  made  fit  for  association 
in  a  decent  prison.    At  first  he  is  put  into  the  second  grade. 
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Sec.  85.     Same  Subject  Continued. 

In  the  institution  there  are  three  grades— first,  intermediate,  and  third.  The  new- 
comers go  into  the  second  grade.  From  tliat,  they  may  go  iii>  or  down  according  to  their 
l>eliavior.  When  a  man  is  i)Ut  into  the  second  grade,  he  is  told  tlic  length  of  liis  sentence, 
the  maximum  length.  lie  is  also  told  what  he  has  to  do  to  free  himself  from  tlie  institu- 
tinn.  That  is,  he  has  to  make  so  jnany  marks  in  order  to  get  out.  lie  is  informed  what  is 
expecteil  of  him  in  a  disciplinary  way.  Before  going  there,  I  could  never  understand  how 
an  indeterminate  sentence  could  be  best  for  criminals  and  for  society.  I  never  before 
saw  any  trilnnial  that  could  ascertain  when  a  nuin  was  fit  to  go  out  of  prison.  Tlie  easiest 
thing  in  the  world  is  to  be  religious  and  l)e  a  hypocrite  and  not  be  a  bit  clianged.  How 
are  you  going  to  know  when  a  man  is  to  go  out  ?  tliat  was  always  tlie  sticker  witli  me. 
A  prisoner  may  be  kept  for  the  maximum  time  for  which  he  may  be  sentenced,  or,  under 
the  discipline  of  this  prison,  he  may  leave  within  a  year.  In  all  the  grades  there  are  dis- 
tinctions of  dress  and  treatment.  In  the  second  grade  he  is  not  much  removed  from 
the  citizen  in  ajipearance,  he  wears  clothes  of  a  l)rown  color,  and  a  Scotch  caj).  In  tlie 
first  grade,  which  he  may  reach  by  good  .conduct,  he  wears  a  blue  iniiform,  witli  a  soldier's 
caj).  In  the  third  grade,  to  which  he  may  descend  by  bad  conduct,  he  is  put  into  a  red 
garment.  He  looks  like  a  criminal  in  his  apparel.  It  is  a  stigma  on  him.  These  three 
grades  have  different  ]>rivileges.  The  first  grade  men  occupy  better  cells  and  have  better 
fare.  They  dine  together,  ami  in  the  dining  hall  sit  at  little  tables,  eight  or  ten  at  a  table,. 
as  at  a  hotel.  When  I  visit  the  institution,  I  always  like  to  go  into  that  dining-hall,  it  is 
so  well  conducted  and  the  men  are  so  polite  to  each  other.  When  tlie  first  grade  men 
march,  they  walk  four  alireast,  in  honorable  ranks.  They  are  officered  by  men  chosen 
from  their  own  grade.  They  are  also  the  officers  of  the  second  grade.  They  have  also 
certain  disci])linary  duties  in  the  institution.  All  this  is  openlv  known.  They  are  over- 
looked by  the  officers  of  the  institution,  who  report  any  one  guilty  of  dereliction  of  duty. 
The  second  grade  men  take  their  meals  in  their  cells,  and  inarch  in  ranks  of  two.  The 
third  grade  men  march  in  the  prison  lock-step,  and  take  their  meals  in  their  cells,  which 
are  not  so  comfortable  as  the  other  cells.  The  prisoners  feel  these  distinctions  the  more 
keenly  the  longer  they  stay  there. 

The  Suj)erintendent  has  to  decide  for  the  new-comer  what  is  the  best  sort  of  work  for 
him  to  do,  for  there  are  several  things  taught  there;  next,  into  what  school  .shall  he  go. 
The  code  of  behavior  is  very  strict.  The  discipline  in  little  things  that  go  to  make  up 
conduct  in  Elmira  is  exceedingly  minute,  so  that  it  is  impossible  for  a  man  to  submit 
himself  to  it  without  feeling  it  very  thoroughly.  In  the  work-shop  he  is  marked,  as  well 
as  for  his  progress  and  conduct  in  school.  In  the  school  he  is  marked  for  his  attainment, 
his  diligence,  and  his  progress.  He  may  be  in  the  primary  class  or  pursuing  higher  stud- 
ies; but  wherever  he  is  he  is  required  to  come  to  a  certain  standard,  according  to  his 
capacity,  and  he  is  marked  on  that.  He  has  to  earn  a  certain  number  of  marks  Ijefore  he 
can  change  his  condition  from  the  second  grade  to  the  first,  and  be  on  his  way  out  of  the 
prison.  He  has  to  earn  these  marks  by  a  kind  of  discipline  in  all  respects  exceedingly 
repugnant  to  him.  He  has  to  earn  them,  not  to-day,  but  day  after  day,  for  months.  He 
has  to  behave  himself  ])erfectly,  so  that  he  gets  his  nine  marks  without  any  dereliction. 
After  he  has  earned  all  his  marks  he  is  put  into  the  first  grade;  and  after  six  months 
more,  if  his  marks  are  perfect  and  other  things  are  favorable,  he  is  entitled  to  a  conditional 
release.  The  interest  to  me  in  that  was  this:  that  no  man  can  submit  himself  to  that 
threefold  discipline,  1  do  not  care  whether  he  does  it  willingly  or  unwillingly,  for  one  or 
two  years  without  lieing  decidedly  changed.  I  do  not  believe  it  is  possible  to  put  a  man 
through  a  drill  of  that  kind  without  changing  him.  At  first,  very  likely,  he  may  be  a 
hypocrite;  but  that  cannot  last.  It  is  sometimes  a  long  time  before  they  come  down  to 
business,  but,  in  a  majority  of  cases,  they  do  come  down.  It  is  said  that  some  men  are 
incorrigible,  that  they  cannot  be  touched  and  reformed.  I  am  not  certain  that  that  is  not 
true.  There  are  some  snarls  that  cannot  be  straightened,  and  perhaps  there  are  some 
men.  I  remember  Mr.  Brockway  said  at  my  first  visit  that  about  20  per  cent  were 
incorrigible,  but  that  the  statistics  of  the  institution  show  that  80  per  cent  of  the  men 
who  went  away  remained  beyond  the  law,  or,  as  some  one  said,  they  were  taught  to  "  steal 
honestly."  The  second  time  I  was  there  Mr.  Brockway  said  he  dicl  not  know  about  that 
incorrigible  business ;  he  did  not  feel  so  sure  as  a  few  weeks  liefore  about  the  per  cent. 
He  said  that  he  made  out  a  list  of  ten  men  that  he  had  a  right  to  send  to  Auburn  who 
should  be  sent  there  if  they  were  incorrigible,  buf  he  did  not  send  them.  In  about  a  week 
from  that  time  two  of  the  men  got  a  start,  and  were  doing  very  well.  When  I  was 
there  later  that  list  had  disappeared.  Those  ten  men  were  doing  as  well  as  any  one,  and 
likely  to  keep  on  doing  well. 

When  a  man  has  gone  on  his  tliree-i)ly  duty,  and  has  come  to  the  end  of  a  year  with  a 
perfect  record,  then  he  must  submit  himself  to  the  judgment  of  the  Board  of  Directors, 
who  are  responsible  to  the  State  and  not  to  tlie  Superintendent.  The  case  with  all  its 
aspects  is  submitted  to  them,  and  the  question  is  asked  whether  the  man  shall  go  out.  If 
he  goes  out,  he  is  paroled  for  six  months,  but  he  is  never  sent  out  without  a  place  being 
provided  for  him.  That  place  is  provided  often  by  the  man's  friends,  often  by  the  men 
who  have  employed  him  before,  for  this  seminary  at  Elmira  is  getting  to  have  a  good  rep- 
utation for  turning  out  honest  boys.  It  is  asked  every  month  to  i)lace  men  from  there. 
It  is  a  verv  good  diploma  to  graduate  there.    The  number  of  its  correspondents  is  increas- 
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ing  so  that  it  is  easier  and  easier  to  place  men.  The  men  who  are  sent  out  are  required 
to  report  every  month  as  to  their  condition,  and  this  must  be  certified  to  by  some  one 
known  to  the  institution.  When  that  has  gone  on  for  six  months,  and  the  man  is  earn- 
ing his  own  living  and  is  behaving  himself,  the  release  is  niade  absolute  by  a  vote  of  the 
Board,  and  nothing  more  is  heard  of  it.  It  seems  a  little  absurd  that  criminals  should  be 
educated  as  college  boys  are,  and  yet  education  there  is  carried  to  as  high  a  pitch  in  some 
respects  as  in  some  of  our  high  schools.  It  is  carried  on  especially  in  the  direction  which 
will  go  to  make  a  n^an  a  good  and  intelligent  citizen,  to  make  him  fit  to  exercise  the  right 
of  suffrage,  and  to  do  his  duty  to  the  State  with  understanding.  Ordinary  political  econ- 
omy, history,  English  and  American  literature,  and  branches  of  that  sort  are  taught,  and 
ta\ight  very  thoroughly,  because  these  young  men  are  not  studying  as  some  other  young 
men  do,  to  satisfy  some  one's  pride  at  home,  but  to  get  out,  and  they  give  their  minds  to  it. 
They  have  to  pass  examinations  and  are  marked  on  their  reports.  They  have  among 
themselves  a  weekly  newspaper.  By  the  way,  I  recommend  it  as  the  most  decent  family 
pajier  I  know  in  the  country.  It  has  nothing  in  it  that  would  injure  a  prisoner,  and 
YOU  can  not  afford  to  send  some  of  our  papers  to  the  prisons.  I  was  very  much  interested 
in  a  very  high  development  that  I  found  there.^  A  lawyer  of  Elmira,  has  every  Sunday 
morning,  what  is  called  a  practical  morality  class.  It  is  made  up  of  a  little  more  than  two 
hundred  of  the  six  hundred  in  the  institution,  chosen  from  the  three  grades  according 
to  their  abilitj'.  There  came  up  in  connection  with  this  a  very  curious  psj'chological  fact 
bearing  upon  this  relation  of  morality  to  education.  I  found  that  the  very  much  larger 
proportion  of  these  higher  men  were  selected  from  the  first  grade;  there  were  very  few 
from  the  third  grade.  The  Superintendent  made  out  a  table  showing  exactly  how,  from 
time  to  time,  like  an  isothermal  line,  conduct  went  along  with  intelligence.  The  best 
behaved  men  were  the  best  scholars;  the  moral  training  went  along  with  the  intellectual. 
It  is  an  exceedingly  interesting  table.  In  this  practical  morality  class,  they  were  finish- 
ing  the  reading  of  Socrates  from  Prof  essor  Jowetfs  translation.  The  class  was  as  remark- 
able in  its  intellectual  quickness,  readiness,  and  ability  to  understand  the  problems  of  the 
Socratic  teaching  as  any  class  I  ever  saw.  I  do  not  think  that  I  ever  heard  among  young 
men  such  apt  and  wonderfully  intuitive  discussion  as  they  carried  on  there.  What  hap- 
pened one  morning?  Here  is  an  institution  made  up  perhaps  one  half  Catholics,  a  good 
many  Jews,  and  people  of  all  denominations  and  no  denomination.  They  had  been 
.studj'ing  and  discussing  Socrates,  weighing  all  the  abstract  questions  of  right  and  wrong, 
and  morality,  and  that  morning  they  came  to  the  conductor  of  the  class,  and  said  to  him, 
"we  would  like  to  go  on  to  the  New  Testament,  and  study  the  character  of  Christ."  1  do 
not  suppose  that  all  the  good  clergymen  of  the  State  of  New  York  could  have  drawn  that 
class  to  the  study  of  Christ  in  five  hundred  years.  But  they  came  naturally  to  it  as  a 
study  of  morality,  and  the  next  term  they  were  studying  the  New  Testament,  and  study- 
ing it  without  prejudice. 

I  believe  that  a  State  Prison  should  pay.  i  do  not  believe  that  the  State  ought  to  sup- 
port any  man,  because  he  is  a  criminal,  in  idleness.  I  asked  about  this  place,  and  found 
that  it  did  not  pay.  It  cost  the  State  about  $30,000  a  year  to  carry  it  on;  and  as  we  were 
talking  about  building  a  new  prison  in  Connecticut,  that  seemed  to  me  a  lamentable  fact. 
After  I  went  a  second  time,  I  thought  it  over  more,  and  it  came  to  me  in  this  light.  At 
our  Connecticut  prison,  we  get  back  GO  per  cent  of  those  whom  we  have  educated  there 
us  criminals.  They  are  very  accomplished.  Thej'  come  back  a  great  manj'  times.  We 
get  back,  I  say,  60  per  cent;  that  is  about  the  average  of  all  the  State  Prisons  of  the 
country.  Here  is  an  institution  that  takes  men  of  this  character,  and  80  per  cent  do  not 
only  not  come  back,  but  are  made  productive,  decent,  and  respectable  citizens,  while  it  only 
costs  $30,000;  all  the  rest  the  men  earn  themselves.  They  earn  it  in  various  trades,  besides 
thus  fitting  themselves  for  their  own  occupation.  Classes  in  stenography,  in  telegraphy, 
in  modeling,  in  drawing,  are  all  taught,  and  the  men  are  fitted  to  work  in  the  world,  and 
it  only  costs  $80,000.  Why,  it  costs  more  than  that,  under  the  old  system,  to  catch  the 
men,  "and  try  them,  and  bring  them  back  to  us  again.  Thus  the  State  is  making  and 
saving  money  by  this  institution?  The  first  thing  that  struck  me  after  1  became  familiar 
with  the  reformatory  was  the  absolute  change  in  the  faces  of  the  men.  All  the  insensi- 
bility, the  heaviness,  had  gone  out  of  them,  physicallj'^  as  well  as  mentallj',  and  moral 
energy  was  awakened.  They  ran  up  and  down  stairs,  and  moved  briskly,  and  the  whole 
aspect  of  the  person  was  changed. 

There  is  one  very  serious  objection  to  any  kind  of  institution  life.  That  is  to  say,  it 
makes  the  men  dependent.  The  more  we  can  get  rid  of  institution  life  in  every  way  the 
better  for  us.  The  trouble  at  Elmira,  as  everywhere  else,  is  that  the  men  are  fed,  lodged, 
and  clothed,  and  everything  is  done  for  them.  This  trouble  of  the  dependence  of  the 
men  of  course  obtains  there.  They  get  good  food,  because  the  Superintendent  says  he 
gets  better  work  out  of  the  men  when  he  gives  them  good  food;  but  he  finds  that  they 
are  to  a  certain  degree  dependent,  and  he  thinks  of  putting  the  whole  thing  on  the  "  Euro- 
pean plan."  .  There  is  a  good  deal  of  sense  in  that.  Let  a  man  go  into  a  restaurant, 
and  order  what  he  chooses,  knowing  what  he  earns.  He  would  very  likelj'  overeat  at 
first,  but  the  process  would  bring  him  down  to  the  basis  of  knowing  how  to  spend  his 
money  as  well  as  to  earn  it.  I  do  not  know  any  one  but  Mr.  Brockway  who  could  carry 
out  this  plan;  but  I  believe  that  he  can  make  that  institution  fully  independent,  earning 
its  money,  buying  its  food  and  clothing,  just  as  people  are  required  to  do  outside. 
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Sec.  86. — Indeterminate  Sentences  in  their  Complete  Form. 

Ill  the  indeterminate  sentence  in  its  .coni})lete  form,  a  prisoner  would  be 
kept  in  prison  until  those  who  had  charge  of  him  were  satisfied  that  he 
was  fit  to  again  become  a  member  of  society.*  According  to  this  \dew  a 
man  might  be  compelled  to  pass  his  life  in  prisoh,'T'hen  it  was  evident  that 
he  was  an  incorrigible  criminal. 

If  it  were  possible  to  tell  when  reformation  was  effected  in  .a  prisoner,  if 
it  were  possible  to  secure  at  all  times  officers  of  suf^cient  intelligence,  dis- 
crimination, and  courage,  who  could  and  would  not  make  mistakes,  this 
system  might  be  applied  to  every  crime. 

.   Sec.  87. — This  View  Reasonable. 

It  seems  reasonable  that  under  our  form  of  government  the  law-making 
power  should  determine  what  acts  constitute  a  crime,  the  judiciary  should 
determine  whether  those  acts  have  been  committed  by  a  given  individual, 
and  then,  guilt  having  been  determined,  the  mode  and  duration  of  pun- 
ishment should  be  left  to  the  executive  branch  of  the  government.  As  it 
is  now,  a  Judge  passes  sentence  upon  a  prisoner,  aided  by  the  best  knowl- 
edge he  can  secure.  But  it  is  difficult  for  him  to  know  much  of  the 
prisoner's  antecedents,  and  almost  impossible  for  him  to  predict  with  any 
degree  of  certainty  within  what  time  the  evil  traits  of  the  prisoner  may  be 
removed,  or  whether  he  is  capable  of  reformation  at  all.  By  sentencing 
the  prisoner  without  specifjnng  the  length  of  time  he  is  to  serve,  leading 
this  to  be  determined  by  his  keepers,  who  are  the  most  competent  judges, 
it  is  fair  to  assume  that  the  sentence  in  any  given  case  would  be  more 
equitable  than  if  left  to  be  fixed  arbitrarily  in  advance  without  a  knowl- 
edge of  the  prisoner's  character  and  qualities. 

By  this  system  it  is  proposed  to  draw  a  line  between  those  in  whom 
reformation  may  be  effected  and  those  in  whom  reformation  cannot  be 
expected.  It  aims  to  secure  their  reformation  by  showing  them  that  the 
law  will  not  permit  them  to  return  to  the  walks  of  crime,  and  by  impress- 
ing on  them  the  idea  that  their  punishment  is  not  the  result  of  revenge, 
but  inflicted  with  the  wish  of  enabling  them  to  improve  and  benefit  them- 
selves, while,  at  the  same  time,  the  interests  of  society  are  protected.  It 
has  been  said  by  some  of  the  advocates  of  this  system,  that  a  prisoner  should 
be  treated  as  an  insane  person;  he  should  be  restrained  as  long  as  it  is 
evident  that  his  liberty  is  dangerous  to  society,  and  discharged  from  con- 
finement just  as  speedily  as  he  can  safely  be  pronounced  cured.  It  is  also 
said  that  the  majority  of  those  who  commit  crime  do  so  because  they  have 
not  had  the  benefit  of  that  training  and  education  with  which  the  law- 
abiding  members  of  the  community  have  been  favored,  and  as  a  natural 
conclusion,  the  criminal  may  be  made  a  good  citizen  by  such  training  and 
education  imparted  to  him  when  he  is  a  prisoner,  in  connection  with  that 
system  of  labor  discipline  there  enforced.  It  is  sought  to  fasten  in  the 
prisoner  the  belief  that  his  liberation  depends  upon  himself;  he  alone  can 
make  himself  free.  His  own  bad  acts  l)rought  him  to  prison,  his  own  good 
conduct  there,  and  the  prospect  that  he  will  abandon  his  evil  ways,  can 
alone  release  him.  His  mind  is  bent  on  that  and  not  on  the  time  when 
his  sentence  would,  if  fixed  by  law,  expire.  As  said  by  Mr.  BrockwaY,  in 
a  paper  contrilnited  to  the  International  Penitentiary  Congress  at  London: 
"  Any  predetermined  graduation  of  time  sentences  for  crimes  must  appear 
to  those  affected  thereby  as  vindictive  in  spirit,  thus  destroying  that  spirit 
of  harmony  between  the  law  and  the  subject,  so  essential  to  obedience. 


52 

The  attempt  to  retribute  to  a  criminal  what  is  proportionate  to  his  offense, 
either  by  imprisonment  or  by  imposing  fines,  produces  a  pernicious  effect, 
both  upon  liim  and  upon  all  v^Lo  are  his  interested  observers,  because  the 
penalty  must  seem  inadeq.uate — either  insufficient,  in  which  case  the  effect 
is  to  encourage  crime,  if  it  exerts  any  influence  whatever:  or  exaggerated, 
tending  to  exasperatioi^  and  depression:  or  if  by  any  possibiHty  the  penalty 
imposed  should  seem  to  be  just,  it  is  then  esteemed  to  be  expiatory,  and 
therefore,  y/hen  endured,  absolutor}\  It  will  be  readily  seen  how,  in 
either  cac€,.  such  impressions  are  a  hindrance  to  reformation.  The  present 
system  of  sentences  unavoidably  supplies  the  mind  of  the  prisoner  with  an 
object  of  thought  so  fascinating  as  to  prevent  the  necessary  process  of 
reformation.  I  allude  to  the  date  of  the  termination  of  his  sentence,  and 
the  expectation  of  renewing  the  experiences  of  his  former  life."'  The 
indeterminate  sentence  secures  the  cooperation  of  the  prisoner,  because  by 
his  efforts  alone  can  be  secured  his  liberty.  It  must  be  e-s-ident  that  this  is 
the  most  powerful  incentive  to  do  what  is  required,  and  to  earn  the  coveted 
goal  of  freedom. 

Sec.  S8.    Xovelty  of  Idea  of  Indeterminate  Sentences. 

Nor  is  the  idea  of  an  indeterminate  sentence  so  novel  as  at  first  jt  seems. 
In  the  Act  we  have  proposed  for  the  management  of  an  Industrial  Home 
or  Reform  School  the  inmates  are  not  to  be  detained  for  any  fixed  time. 
They  ma}'  be  released  whenever,  in  the  judgment  of  the  Managers,  it  is 
for  their  best  interest  and  the  interest  of  societ}'  to  give  them  their  free- 
dom. This  is  the  rule,  we  believe,  in  all  institutions  of  this  character,  and 
thus  it  may  be  said  that  the  sentence  of  a  juvenile  offender,  if  his  commit- 
ment may  be  called  a  sentence,  is  an  indeterminate  one.  So  in  regard  to 
the  commutation  law  existing  in  our  State,  and  similar  laws  existing  in 
most,  if  not  in  all,  of  the  States  of  the  Union.  The  prisoner  is  sentenced 
to  a  certain  term  of  years  of  imprisonment,  which  is  the  maximum  time 
for  which  he  can  be  detained.  He  can.  however,  by  good  conduct  and 
obedience  to  the  rules  and  regulations  of  the  prison,  earn  a  commutation 
from  his  sentence,  varying  in  the  different  States,  and  in  California 
amounting,  after  the  fourth  year,  to  a  deduction  of  five  months  for  every 
year  of  his  term.  The  indeterminate  sentence  secures  the  same  result, 
save  that  the  time  which  the  prisoner  may  earn  is  not  fixed  absolutely  by 
statute,  but  is  left  to  the  discretion  of  the  prison  directory. 

Sec.  89.     Some  Advantages  of  this  System. 

The  advantages  of  this  system  were  pointed  out  in  the  Assembly 
report  of  the  Committee  on  Prisons,  made  in  1881,  to  the  Legislature  of 
California. 

1.  It  supplants  the  law  of  force  by  the  law  of  love. 

2.  It  secures  certainty  of  restraint  and  continued  treatment,  which  operate  to  prevent 
crime  as  severity  does  not. 

3.  It  makes  possible  the  arrest  and  right  training  of  that  whole  brood  of  beginners, 
before  great  depravity  is  reached  and  character  is  irretrievably  fixed. 

4.  It  utilizes  for  reformatory  ends  the  motive  that  is  always  the  strongest— the  desire 
to  be  released,  the  love  of  hberty. 

5.  It  removes  the  occasion  and  so  mollifies  the  feeling  of  animosity  usually  felt 
towards  the  law  and  its  officers,  puts  the  personal  interest  of  the  prisoner  plainly  in 
obedience  to  the  rules  of  discipUne,  and  leads  him  to  cooperate  with  those  laboring  for 
his  welfare. 
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Sec.  90.     Practical  Considerations. 

We  have  presented  the  features  of  the  indeterminate  sentence  thus  in 
detail,  because  we  are  convinced  that  there  is  much  of  merit  in  it.  AppHed 
as  in  New  York,  to  first  offenders,  between  the  ages  of  16  and  30,  and  as 
we  recommend  in  the  Industrial  School,  to  juvenile  offenders,  we  are  satis- 
fied that  it  will  secure  the  best  results.  But  when  its  application  to  our 
whole  prison  system  is  considered,  we  see  practical  objections  to  it,  that 
lead  us  to  believe  that  it  would  be  unwise  to  give  it  other  than  a  limited 
operation. 

To  adopt  it  entirely  and  to  make  it  applicable  to  all  offenses,  would  be 
at  once  to  change  all  the  ideas  of  punishment  that  have  hitherto  prevailed, 
and  would  involve  the  reconstruction  of  our  prison  system.  From  the 
earliest  times,  certain  crimes  have  been  considered  as  of  greater  or  less 
magnitude  than  others,  and  accordingly  different  punishments  have  been 
prescribed  b}-  the  law-making  powers  for  those  guilty  of  them.  The  dis- 
tinction between  grand  and  petit  larceny  may  be  pointed  to  as  an  example. 
If  a  few  dollars  more  are  stolen  the  same  crime  becomes  grand  larceny, 
and  the  culprit  a  felon,  sentenced  to  a  State  Prison.  If  a  few  dollars  less, 
the  thief  is  guilty  of  petit  larceny  only,  for  which  his  punishment  is 
imprisonment  in  the  county  jail.  The  indeterminate  sentence  draws  no 
distinctions  between  offenses.  It  recogmzes  the  criminal,  whatever  his 
offense,  as  one  who  must  go  through  a  certain  course  of  discipline  and 
training  before  he  is  fit  to  mingle  again  with  his  fellows.  If  the  system  is 
sound  in  principle,  it  should  be  applied  to  all  offenders,  and  to  all  kinds 
and  degrees  of  crime. 

Sec.  91.     Deterrent  Power  of  Punishment. 

Say  what  we  Avill,  we  cannot  in  safety  rob  the  law  of  its  terror  to  e\"il- 
doers.  Crimes  of  atrocity  must  be  punished  -o-ith  certainty  and  severity. 
The  man  who  commits  robbery  on  the  highway,  ready  and  willing  to  take 
human  life,  if  necessary,  to  accomplish  his  purpose,  is  a  greater  criminal 
than  the  petty  thief.  His  offense  should  be  more  severely  punished.  It 
may  be  said  that  the  prison  managers  will  take  into  consideration  the 
gravity  of  the  offense  in  determining  whether  a  prisoner  should  be  lib- 
erated. But  society  does  not  know  that  this  will  be  done,  or  that,  if 
attempted,  the  discretion  thus  conferred  upon  the  prison  officers  will  be 
wisely  exercised.  Society,  under  any  criminal  code,  should  feel  that  its 
members  and  their  possessions  will  be  amply  protected.  Then  again, 
assuming  the  soundness  of  this  principle,  why  should  the  gravity  of  the 
offense  be  considered  at  all  ?  If  the  man  is  reformed  he  should  be  released. 
The  man  who  commits  robbery  may  do  it  under  as  great  a  temptation  as 
he  who  commits  a  less  flagrant  crime.  His  reformation  may  be  as  speedily 
and  as  permanently  effected,  and  logically  he  should  as  soon  be  entitled  to 
his  release.  We  do  not  believe  that  at  the  present  time  our  people  are 
prepared  to  accept  this  code,  that  draws  no  distinction  between  crimes. 

Sec  92.     Difficulty  of  Finding  Proper  Officers. 

Then  there  must  be  somebody  clothed  with  the  power  of  saying  that  a 
man  is  reformed.  We  do  not  say  that  men  able  to  do  this  without  error 
do  not  exist,  but  we  do  say  that  it  is  extremely  difficult  to  find  them.  We 
must  take  the  world  as  it  is,  and  we  feel  satisfied  that  it  would  be  almost 
impossible  to  find  for  an}'  number  of  years,  men  possessed  of  sufficient 
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knowledge  of  human  nature,  courage,  and  power  to  withstand  the  impor- 
tunities of  friends,  to  be  intrusted  with  this  vast  power.  All  that  we  can 
learn  leads  us  to  believe  that  the  reformatory  under  the  charge  of  Mr. 
Brockway  is  an  eminent  success.  But  it  is  said  that  the  system  will  die 
with  Brockway.  Whether  this  will  be  the  result,  time  alone  can  deter- 
mine. At  all  events,  we  believe  it  more  prudent  for  us  in  California  to  wait 
before  making  the  experiment.  And,  if  in  after  years  we  become  con- 
vinced that  there  is  all  the  merit  in  this  system  that  is  claimed,  we  can 
then  adopt  it. 

Sec.  93.     Law  Governing  the  Elmira  Reformatory. 

In  order  that  the  Legislature  may  be  furnished  with  the  law  under 
which  the  Elmira  Reformatory  is  operating,  we  submit  it  for  their  consid- 
eration.    It  is  as  follows: 

An  Act  in  relation  to  the  imprisonment  of  convicts  in  the  New  York  State  Reformatory 
at  Ehriira,  and  the  government  and  release  of  such  convicts  by  the  Managers. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact  as  follows  .- 

Section  1.  Any  person  who  shall  be  convicted  of  an  offense  punishable  by  imprison- 
ment in  the  New  York  State  Reformatory,  and  who,  upon  such  conviction,  shall  be 
sentenced  to  imprisonment  therein,  shall  be  imprisoned  according  to  this  Act,  and  not 
otherwise.  '  -,     .     j-  , 

Sec.  2.  Every  sentence  to  the  reformatory  of  a  person  hereafter  convicted  of  a  felony,, 
or  other  crime,  shall  be  a  general  sentence  to  imprisonment  in  the  New  York  State 
Reformatory  at  Elmira,  and  the  Courts  of  this  State  imposing  such  sentence  shall  not 
fix  or  limit  the  duration  thereof.  The  term  of  such  imjirisonment,  of  any  jierson  so  con- 
victed and  sentenced,  shall  be  terminated  by  the  Managers  of  this  reformatory,  so. 
authorized  by  this  Act,  but  such  imprisonment  shall  not  exceed  the  maximum  term 
provided  by  law  for  the  crime  of  which  the  prisoner  was  convicted  and  sentenced. 

Sec.  3.  Every  Clerk  of  every  Court  by  which  a  criminal  shall  be  sentenced  to  the  New 
York  State  Reformatory,  shall  furnish  to  the  officer  having  such  criminal  in  charge,  a 
record  containing  a  copy  of  the  indictment,  and  of  the  plea,  the  names  and  residences  of 
the  Justices  presiding  at  the  time,  also  the  jurors,  and  of  the  witnesses  sworn  on  the  trial,. 
a  full  copy  of  the  testimony,  and  of  the  charge  of  the  Court,  the  verdict,  the  sentence 
pronounced,  and  the  date  thereof,  which  record,  duly  certified  by  the  Clerk,  under  his 
hand  and  official  seal,  may  be  ^^sed  as  evidence  against  such  criminal  proceeding  taken 
by  iiim  for  a  release  from  imprisonment  by  habeas  corpus,  or  otherwise.  A  copy  of  the 
testimony  taken  on  the  trial,  and  of  the  charge  of  the  Court,  shall  be  furnished  to  the 
Clerk  for  the  purposes  of  this  Act,  by  the  stenographer,  acting  upon  the  trial,  or  if  no 


as  shall  be  certified  to  be  just  by  the  presiding  Judge  at  the  trial,  and  shall  be  paid  by  the 
county  in  which  the  trial'is  had,  as  a  part  of  Court  expenses.  The  Clerk  shall  also,  upon 
any  such  conviction  and  sentence,  forthwith  transmit  to  the  Superintendent  of  the 
reformatorv  notice  thereof. 

Sec  4.  Upon  the  receipt  of  such  notice,  the  Superintendent  in  person,  or  a  subordinate- 
officer  of  the  reformatory  by  said  Superintendent  for  that  purpose  duly  delegated,  shall 
proceed  to  the  place  of  trial  and  conviction,  and  the  Sheriff  or  keeper  of  the  jail  having 
the  custody  of  the  convict  shall  deliver  him  to  such  Superintendent  or  delegated  officer,, 
with  the  record  of  his  trial  and  conviction  as  made  up  by  the  Clerk,  and  such  convict 
shall  thereupon  be  conveyed  to  the  reformatory,  the  expenses  of  which  conveyance  shall 
be  charged  against  and  paid  out  of  the  earnings  or  other  funds  of  the  reformatory. 

Sec.  5.  The  Board  of  Managers  shall  have  power  to  transfer,  temporarily,  with  the 
written  consent  of  the  Superintendent  of  Prisons,  to  either  of  the  State  Prisons,  or,  in  case 
any  prisoner  shall  become  insane,  to  the  Convict  Asylum  at  Auburn,  any  prisoner 
wlio,  subsequent  to  his  committal,  shall  be  shown  to  have  been  at  the  time  of 
his  conviction  more  than  30  years  of  age,  or  to  have  been  previously  convicted  of 
crime;  and  may  also  so  transfer  any  apparently  incorrigible  prisoner  whose  presence 
in  the  reformatory  appears  to  be  seriously  detrimental  to  the  well-being  of  the  institu- 
tion. And  such  managers  nuiy  by  written  requisition  require  the  return  to  the  reform- 
atory of  any  prisoner  who  may  have  been  so  transferred.  The  said  Board  of  Managers 
shall  also  have  power  to  establish  rules  and  regulations  under  which  prisoners  within  the 
reformatory  may  be  allowed  to  go  upon  parole  outside  of  the  reformatory  buildings  and 
inclosures,  but  to  remain  while  on  parole  in  the  legal  custody  and  under  the  control  of  the 
Board  of  Managers,  and  subject  at  any  time  to  be  taken  back  within  the  inclosure  of  said 
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reforniiitorj- ;  and  full  power  to  enforce  .such  rules  and  rei^uhitioiis,  and  to  retake  and 
reiniprison  any  convict  so  upon  jiarole,  is  hereby  conferred  upon  said  Board,  whose 
written  order,  certified  by  its  Secretary,  shall  be  a  sufficient  warrant  for  all  officers  named 
in  it  to  authorize  such  officers  to  return  to  actual  custody  any  coiiditionally  released  or 
paroled  jirisoner;  and  it  is  hereby  made  the  duty  of  all  ofificer.s  to  execute  said  order  the 
same  as  ordinary  criminal  process.  The  said  Board  of  Maiuigers  shall  also  have  power 
to  nuike  all  ndes  and  regulations  necessary  and  proper  for  the  employment,  discipline, 
instruction,  education,  removal,  an<l  temporary  or  conditioiud  release  and  return,  as 
aforesaid,  of  all  the  convicts  in  said  reformatory. 

Sec.  6.  Whenever  there  is  unoccupied  room  in  the  reformatory,  the  Board  of  Man- 
agers may  make  requisition  tipou  the  Superintendent  of  Prisons,  who  shall  select  such 
number  as  is  required  by  such  requisition,  from  among  the  youthful,  well  behaved,  and 
most  pronusing  convicts  "in  the  State  Prisons,  and  transfer  them  to  the  reformatory  for 
education  and  treatment,  under  the  rules  and  regulations  thereof.  And  the  Board  of 
Managers  are  hereby  authorized  to  receive  and  retain,  during  the  term  of  their  sentence  to 
the  State  Prisons,  such  prisoners  so  transferred;  and  the  laws  applicable  to  convicts  in 
the  State  Prisons,  so  far  as  they  relate  to  the  commutation  of  imprisonment  for  good 
conduct,  shall  be  applicable  to  said  convicts  when  transferred  under  this  section. 

Sec.  7.  It  shall  be  the  duty  of  said  Board  of  Managers  to  maintain  such  control  over 
all  prisoners  committed  to  their  custody  as  shall  prevent  them  from  committing  crime, 
but  secure  their  self-support  and  accompli.sh  their  reformation.  When  any  ])risoner  shall 
be  received  into  the  refornuitory,  upon  direct  sentence  thereto,  they  shall  cause  to  hn 
entered  in  a  register  the  date  of  such  admission,  the  name,  age,  nativity,  nationality, 
with  such  other  facts  as  can  be  ascertained  of  parentage,  of  early  social  influence,  as  seem 
to  indicate  the  constitutional  and  acquired  defects  and  tendencies  of  the  prisoner,  and 
based  upon  these,  an  estimate  of  the  then  present  condition  of  the  prisoner  and  the  best 
probable  plan  of  treatment.  Upon  such  register  shall  be  entered  quarter-yearly  or  oftener, 
minutes  of  observed  improvement  or  deterioration  of  character,  and  notes  as  to  the 
methods  and  treatment  employed;  also  all  orders  or  alterations  affecting  the  standing  or 
situation  of  such  prisoner,  the  circumstances  of  the  final  release,  and  any  subsequent 
facts  of  the  personal  history  which  may  be  brought  to  their  knowledge. 

Sec.  8.  The  Board  of  Managers  shall,  under  a  system  of  marks,  or  otherwise,  fix  upon 
a  uniform  plan,  under  which  they  shall  determine  what  number  of  marks,  or  what  credit 
shall  be  earned  by  each  prisoner  sentenced  under  the  provisions  of  this  Act,  as  the  con- 
dition of  increased  privileges  or  of  release  from  their  control,  which  system  shall  be  sub- 
ject to  revision  from  time  to  time.  Each  jjrisoner  so  sentenced  shall  be  credited  for  good 
personal  demeanor,  diligence  in  labor  and  study,  and  for  results  accomplished,  and  be 
charged  for  derelictions,  negligences,  and  offenses.  An  abstract  of  the  record  in  the  case 
of  each  prisoner  remaining  under  control  of  the  said  Board  of  Managers,  shall  be  made 
up  semi-annually,  considered  by  the  Managers  at  a  regular  meeting,  and  filed  with  the 
Secretary  of  State,  which  abstract  shall  show  the  date  of  admission,  the  age,  the  then 
present  situation,  whether  in  the  Reformatory,  State  Prison,  Asylum,  or  elsewhere; 
whether  any  and  how  much  progress  of  improvement  has  been  made,  and  the  reason  for 
release  or  continued  custody,  as  the  case  may  he.  The  Managers  shall  establish  rules 
and  regulations  by  which  the  standing  of  each  prisoner's  account  of  marks  or  credits 
shall  be  made  known  to  him  as  often  as  once  a  month,  and  oftener,  if  he  shall  at  any 
time  request  it,  and  may  make  provision  by  which  any  prisoner  nxay  see  and  converse 
with  some  one  of  said  Managers  during  every  month.  When  it  appears  to  the  said  Man- 
agers that  there  is  a  strong  or  reasonable  probability  that  any  prisoner  will  live  and 
remain  at  liberty  without  violating  the  law,  and  that  his  release  is  not  incompatible  with 
the  welfare  of  society,  then  they  shall  issue  to  such  prisoner  an  absolute  release  from 
imprisonment,  and  shall  certify 'the  fact  of  such  release,  and  the  grounds  thereof,  to  the 
Governor.  The  Governor  may  thereupon,  in  his  discretion,  restore  any  such  prisoner  to 
citizenship.  But  no  petition,  or  other  form  of  application  for  the  release  of  any  jirisoner, 
shall  be  entertained  by  the  Managers.  Nothing  herein  contained  shall  be  construed  to 
impair  the  power  of  the  Governor  to  grant  a  pardon  or  commitment  in  any  case. 

Sec.  9.  If,  through  oversight,  or  otherwise,  any  person  resentenced  to  imprison- 
ment in  said  reformatory  for  a  definite  period  of  time,  said  sentence  shall  not,  for  that 
reason,  be  void,  but  the  person  so  sentenced  shall  be  entitled  to  the  benefit  and  subject  to 
the  liabilities  of  this  Act  in  the  same  manner  and  to  the  same  extent  as  if  the  sentence 
had  been  in  the  terms  required  by  section  two  of  this  Act,  and  in  such  case  said  managers 
shall  deliver  to  such  offender  a  copy  of  this  Act  and  written  information  of  his  relation 
to  such  Managers. 

Sec.  10.  Said.  Managers  may  appoint  suitable  persons,  in  any  part  of  the  State, 
charged  with  tKe  duty  of  supervising  X)risoners  who  are  released  on  parole,  and  who  shall 
perform  such  other  lawful  duties  as  may  be  required  of  them  by  the  managers;  and  such 
persons  shall  be  subject  to  direction  and  removal  by  said  Managers,  and  sliall  be  paid  for 
the  duties  actually  performed  under  the  direction  of  said  Managers  a  reasonable  compen- 
sation for  their  services  and  exi)enses,  and  the  same  shall  be  a  charge  upon  and  paid  from 
the  earnings  or  other  funds  of  the  reformatory. 
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CHAPTEE  T. 


INEQUALITIES  OF  TERMS  OF  SENTENCE. 

Sec.  9-t.  Inequalities  of  sentences. 

Sec.  95.  Remarks  of  Hon.  Robert  Pitman  on  this  subject. 

Sec.  96.  Same  matter  continued. 

Sec.  97.  Tables  showing  inequalities  of  sentence,  San  Quentin. 

Sec.  98.  Tables  of  prisoners  at  Folsom. 

Sec.  99.  Jury  fixing  maximum  of  punishment. 

Sec.  94.     Inequalities  of  Sentences. 

There  is  no  more  perplexing  question  than  what  should  be  the  length  of 
time  to  which  a  person  con\-icted  of  crime  should  be  sentenced.  There,  of 
course,  cannot  be  uniformity,  because  all  crimes  do  not  involve  the  same 
moral  turpitude,  and  do  not  cause  the  same  damage  to  persons  or  proi> 
erty.  In  considering  the  object  of  punishment  we  may  say  that  it  should 
operate  (1),  b}'  relie%-ing  society  from  one  whose  presence  is  a  menace  to  it; 
(2),  by  securing  the  full  and  permanent  reformation  of  the  criminal:  and 
(3),  by  acting  as  a  deterrent  force  over  others  tempted  to  commit  similar 
offenses.  As  said  by  M.  de  Lamazan.  Vice-President  of  the  Tribunal  of 
Vienna,  in  a  preliminary  report  prepared  for  the  International  Peniten- 
tiary Congress  at  Rome,  '"the  most  important,  and  at  the  same  time  the 
most  difficult,  task  which  devolves  upon  a  Judge  is  that  of  finding  a  meas- 
ure b}'  which  to  apportion  justly  to  each  prisoner  the  duration  of  his  incar- 
ceration." It  will  be  admitted  that  for  the  same  oflFense  as  defined  by 
statute,  different  persons,  under  different  circumstances  aggravating  or 
mitigating  their  crime,  should  receive  different  sentences.  But  it  is  not 
right  that  the  same  person,  for  the  same  offense,  should  receive  a  punish- 
ment out  of  all  proportion  to  what  he  should  receive,  depending  upon  the 
accident  of  appearing  before  one  or  another  Judge  of  the  same  Court,  or 
from  a  temporary  excitement  of  the  pubhc  mind,  either  with  reference  to 
that  offense  or  to  that  particular  offender,  or  offenders  generally.  We  all 
know  that  where  several  persons  believed  to  be  guilty  of  crime  have 
escaped  punishment,  there  comes  a  determination  on  the  part  of  the 
public  more  rigidh^  to  enforce  the  law.  As  a  result  some  one  may  be 
hurried  to  prison  for  a  long  term  under  this  pubHc  excitement,  who  in 
more  placid  times  would  have  received  a  lighter  sentence,  or  possibly 
might  have  shown  sufficient  mitigating  circumstances  to  have  escaped 
punishment  altogether.  "  '' 

Sec.  95.     Remarks  of  Hon.  Robt.  Pitman  on  this  Subject. 

It  is  said  by  the  Hon.  Robert  Pitman,  of  Massachusetts: 

It  is  possible  that  an  observer  may  greatly  err  from  lack  of  full  knowledge  as  to  the 
equity  of  a  sentence  in  any  particular  case":  but  the  observation  and  experience  of  an 
intelligent  overseer  of  a  place  of  punishment  for  a  long  series  of  years,  as  to  such  ine- 
rt uahties,  cannot  be  easily  set  aside  or  fail  to  be  correct  in  its  average  conclusions.    And 
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the  reports  of  such  officers  are  full  of  complaints  of  this  evil.  Nor  do  criminals  and 
their  counsel  fail  to  recognize,  and  attem]it  to  profit  by,  this  well  understood  difference  of 
estimate  of  punishment  by  different  magistrates.  Indeed,  with  the  varying  theories,  the 
different  temperaments,  the  different  powers  of  observation,  the  diverse  training  and 
experiences,  and  the  different  degrees  of  tractability  and  of  firmness  in  our  several 
Judges,  such  inequalities  must  arise. 

And  the  practical  question  to  be  considered  is,  how  to  reduce  these  inequalities  to 
their  minimum. 

And  here,  first,  of  proposed  remedies  which  we  reject. 

We  have  already  shown  that  the  law  cannot  properly  prescribe  a  uniform  sentence  for 
tlie  same  legal  offense,  if  regard  be  had  to  the  objects  of  punishment;  and  uniform  sen- 
tences would  be  manifestly  as  unjust  as  they  are  impolitic.  Not  only  do  criminal  acts, 
coming  under  a  single  legal  appellation,  often  differ  widely  in  their  actual  degree  of  guilt, 
but  manv  conditions  of  the  actor  are  essential  modifiers  of  guilt.  Thus  the  age,  the  intel- 
ligence, the  degree  of  temptation,  the  suddenness,  or  deliberation,  the  drunkenness,  or 
other  abnormal  excitement  of  the  criminal,  demand  consideration.  Some  of  these  con- 
siderations have  a  double  aspect  when  carefully  noticed,  which  it  is  curious  to  observe. 
Take  the  case  of  a  deliberate  assault  by  a  man  of  wealth,  culture,  and  position,  upon  some 
one  whose  language  has  offended  him.  Tried  by  his  deserts,  how  severe  should  be 
the  measure  of  his  punishment,  compared  to  that  of  an  ignorant  foreigner  for  a  like 
assault.  That  a  mere  fine,  in  the  former  case,  would,  without  contrition  or  apology,  be  a 
mockery  of  justice  is  evident;  but  on  the  other  hand,  the  shortest  term  of  actual  impris- 
onment to  such  a  man  would  be  practically  a  severer  sentence  in  its  physical,  and,  above 
all.  its  mental  suffering,  than  a  term  of  six  months  to  some  men.  We  must  then  endure 
the  present  evils  rather  than  reduce  judicial  discretion  within  narrower  limits. 

Nor  can  we  favor  an  experiment  tried,  we  believe,  to  some  extent  in  some  States,  of 
having  the  duration  of  punishment  fixed  by  the  jury  instead  of  the  .Judge.  By  the  theory 
of  our  common  law,  the  peculiar  province  of  the  jury  is  the  decision  of  disputed  matters 
of  fact,  and  the  selection  and  composition  of  the  jurj'  is  with  special  reference  to  the  per- 
formance of  this  single  function.  The  training  and  experience  of  the  average  of  jurymen 
may  admirablj' qualify  them  to  pass  a  correct  estimate  upon  human  conduct  and  motives, 
the  veracity  of  witnesses,  and  the  probabilities  of  testimony,  and  j^et  leave  them  unfitted 
for  the  more  delicate  task  of  adjusting  penalties.  The  proposed  plan  would  also  endanger 
the  integrity  of  juries.  Influences  which  could  not  be  brought  to  bear  upon  them  with 
any  hope  of  success,  where  the  evidence  was  clear  and  convincing,  to  affect  their  verdict 
upon  the  simple  issue  of  guilty  or  not  guilty,  might  be  to  a  certain  extent  successful,  if 
the  jurv  had  the  power  to  settle,  by  their  arbitrary  discretion,  the  punishment  to  be 
awarded.  The  division  of  responsibility,  too,  which  would  ensue  from  the  secrecy  of  their 
deliberations,  and  the  aggregation  of  their  judgments  in  a  single  result,  would,  it  is  feared, 
greatly  diminish  any  individual  responsibility.  Another  danger  would  be  that  of  com- 
promise verdicts — the  honest  doubts  of  jurors  traded  off  for  mitigation  of  sentence. 

Sec.  96.     Same  Matter  Continued. 

And,  finally,  when  we  consider  the  caprices  which  affect  juries  where  feeling  is  involved, 
and  the  shifting  nature  of  the  body  itself,  it  is  apparent  that  the  irregularities  now  com- 
plained of  would  be  multiplied  instead  of  diminished,  liejecting  these  plans,  therefore, 
we  now  come  to  consider  whether  anj'  practical  remedies  can  be  found;  or,  to  state  the 
problem  more  exactly,  it  is  to  find  what  measures  will  diminish  the  existing  inequalities. 

And  in  this,  as  in  all  other  reforms,  the  first  step  is  information.  We  must  actually 
gauge  the  nature  and  extent  of  the  evil  to  be  alleviated.  As  is  well  said  in  reference  to 
another  subject, "  the  local  and  the  special  are  here  to  little  purpose ;  it  is  the  general,  only, 
that  has  value ;  that  is,  returns  so  numerous,  and  drawn  from  so  wide  a  field,  as  to  give  real 
significance"  to  the  facts  themselves.  That  is,  the  public  must  be  a])])rised  that  there  is 
not  only  an  occasional  and  exce])tional  variation  in  the  standard  punishment  of  similar 
offenses  under  similar  circumstances,  but  that  such  inequality  is  a  constantly  recurring 
phenomenon.  But  it  is  evident  that  the  survey  of  cases  must  not  only  be  general,  but  it 
must  be  intelligent.  To  report  merely  the  superficial  facts,  would  sometimes  be  mislead- 
ing. The  observer  must  be  competent,  from  mental  characteristics  and.  from  training,  to 
distinguish  between  what  we  have  called  apparent  and  real  inequalities.  In  this  matter, 
as  in  so  many  others,  the  establishment  in  each  State  of  an  intelligent  and  independent 
Board  of  Inspectors  of  Prisons,  with  a  Secretary  for  an  executive  officer,  of  the  best  available 
abilitj',  would  be  found  of  the  greatest  advantage.  The  careful  observations  and  conclu- 
sions of  such  a  Board  would  arrest  tlie  public  attention  and  command  the  public  confi- 
dence. A  candid  exposure  of  the  evil  woiUd  in  itself  do  much  to  diminish  it  by  calling 
the  attention  of  the  Judges  themselves  to  the  intjuiry  whether  the  general  tendencies  were 
to  undue  lenity  or  severity.    This  work  of  exploration  is  evidently  of  prime  necessitj'. 

Wise  and  able  discussion  of  the  different  theories  of  criminal  punishment,  and  of  the 
objects  to  be  attained,  will  also  tend  to  produce  in  time  a  more  consistent  and  harmonious 
administration  of  it  on  the  part  of  magistrates.  When  certain  general  ])rinciples  are 
established,  there  will  still  be  room  for  variation  in  the  application  of  those  jirinciples  to 
existing  facts;  but  a  tendency  toward  uniformity  will  have  been  i)roduceil. 

Another  obvious  method  of  reform  will  be  the  observance  of  more  care,  and  the  bestow- 
ment  of  more  thought,  in  the  matter  of  individual  sentences.     In  some  Courts,  especially 
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those  of  inferior  jurisdiction,  the  spectacle  is  often  exhibited  of  hurried  and  apparently- 
careless  infliction  of  sentences.  Even  where  such  sentences,  upon  the  general  scale  of 
criminal  punishments,  rank  as  among  the  lighter,  the  weight  of  them  upon  the  individual 
offender  may  be  of  great  severity.  Nor  is  there  less  danger  of  undue  lenity.  A  month's 
imprisonment  of  a  minor  for  larceny,  or  a  hitherto  virtuous  feuuile,  may  crush  the  better 
aspirations  of  the  offenders,  and  place  them  for  life  in  the  ranks  of  the"  criminal  classes; 
while,  for  one  who  has  already  entered  upon  a  career  of  profligacy,  such  a  sentence  would 
afford  but  slight  protection  to  society,  and  have  trifling  deterrent  influence  upon  the 
offender.  And  upon  the  public,  and  even  upon  the  criminal  himself,  the  spectacle  of  an 
inconsiderate  infliction  of  punishment  is  injurious.  The  moral  impressiveness  of  ]iunish- 
ment  depends  greatly  upon  its  being  administered  with  thoughtful  justice.  To  give 
opportunity  for  deliberation,  such  time  should  be  fixed  for  determining  all  sentences  of 
imprisonment  as  may  afford  the  prosecuting  officer  or  the  friends  of  the  prisoner  ample 
time  to  lay  all  the  facts  before  the  Court.  Especially  .should  there  be  some  provision 
whereby  the  Government  should  be  represented  before  the  lower  Courts,  as  they  generally 
are  not  now,  by  a  responsible  public  officer,  who  .should  feel  that  he  is  there  to  act  as  a 
minister  of  justice. 

The  haste  in  determining  sentences  is  most  obvious  in  our  lower  Courts;  but  when  we 
compare  the  time  spent  every  year  in  hearing  applications  for  pardons  from  the  State 
Prison  with  the  time  spent  in  fixing  the  sentences  originally,  we  shall  have  some  reason 
to  believe  that,  if  the  latter  were  extended,  the  former  might  be  materially  abbreviated. 
Sentences  surely  ought  to  be  so  considerately  pronounced  as  to  render  the  presumption 
violent  against  their  revision  upon  the  ground  of  original  inequity. 

In  regard  to  certain  classes  of  offenses,  such  as  gaming,  illegal  liquor  selling,  keeping 
houses  of  ill-fame,  and  the  like,  where  the  character  of  the  act  is  pretty  uniform,  and  the 
motive  of  the  act  is  the  same,  some  near  approach  to  a  settled  scale  of"  sentence  might  be 
reached  by  mutual  conference  between  the  Judges  of  criminal  Courts.  Some  exceptional 
cases,  no  doubt,  would  be  found,  and  some  distinction  should  be  made  in  sentence  depend- 
ing on  the  persistence  of  the  transgression.  But  there  surely  is  no  reason  why  the  anom- 
aly should  exist  of  a  punishment  of  such  offenses  by  one  Judge,  as  a  general  rule,  by  a 
fine,  and  by  another  J^udge  of  the  same  Court  bv  imprisonment. 

There  is  a  well  founded  tradition  that  the  Chief  Justice  of  one  of  our  New  England 
Courts,  having  upon  one  occasion  been  led  to  impose  a  fine  upon  the  mistress  of  a  house 
of  ill-fame,  she  promptly  paid  the  same  to  the  Sheriff,  and  sailed  magnificently  out  of 
Court  with  a  parting  salutation  :  "  Thank  your  honor,  I  shall  make  more  money  than  that 
to-night."  The  Chief  Justice  was  led  by  this  incident  to  use  his  personal  inflitence  to  pro- 
cure the  passage  of  a  law  making  imprisonment  a  compulsory  punishment  for  the  offense 
of  keeping  such  a  house.  In  striking  contrast  to  this  is  the  record  of  sentences  for  a  year 
by  a  criminal  Coitrt  in  one  of  our  large  cities  in  the  same  State,  where,  out  of  one  hun- 
dred and  forty-one  sentences  for  this  offense,  one  hundred  and  thirty-three  were  to  fine 
merely,  and  only  eight  to  imprisonment.  Such  inequalities  in  judicial  policy  evidently 
need  regulation. 

In  the  case  of  the  graver  criminal  offenses,  punishable  by  long  terms  of  imprisonment 
in  the  State  Prison,  hardly  any  approach  to  uniformity  of  sentence  can  be  antecedently 
provided  for.  Crimes  of  these  grades  are  not  easily  reducible  to  fixed  classes,  but  have 
generally,  to  a  considerable  extent  an  individual  and  exceptional  character.  The  only 
practicable  way  of  securing  the  nearest  attainable  approach  to  substantial  equality  here, 
seems  to  be  by  a  provision  that  sentences  in  crimes  punishable  beyond  a  certain  extent  of 
severity,  should  only  be  inflicted  upon  a  hearing  before  two  or  more  Judges  of  the  same 
Court.  In  such  cases  the  convict  might  be  temporarily  removed  after  trial  to  jail,  to  wait 
the  time  when  a  sentence  session  of  the  Court  was  held;  and  this  session  might  be  at 
some  convenient  point  for  the  whole  State. 

In  conclusion,  let  me  say  that  these  suggestions,  the  fruit  of  a  good  deal  of  thought 
upon  a  most  difficult  problem,  are  submitted  with  diffidence.  The  whole  sttbjectof  crim- 
inal punishment  is  now  undergoing  a  reexamination,  both  as  to  its  principles  and  its 
details.  The  immediate  duty  of  the  present  hour  seems  to  be  the  collection  of  reliable 
statistics,  and  the  thorough  discussion  of  the  lessons  which  they  teach  to  the  philosoi)h- 
ical  student  of  hunmn  nature. 

Sec.  97.     Tables  Showing  Inequalities  of  Sentence,  San  Quentin. 

For  the  purpose  of  showing  the  inequality  of  sentences  given  by  different 
Courts  in  this  State  for  the  same  oflFense,  the  following  tables  have  been 
prepared.  By  glancing  at  them,  it  will  be  seen  that  sometimes  the  lightest 
penalty  permissible  has  been  imposed,  and  at  other  times  the  Court  has 
sentenced  the  offender  to  the  fullest  extent  allowed  by  law.  Naturally, 
there  will  be  cases  where  sentences  of  undue  severity  have  been  pro- 
nounced. The  only  way  of  rectifying  inequalities,  where  such  exist,  is  at 
present,  by  an  appeal  to  executive  clemency. 

The  following  list  is  of  prisoners  at  San  Quentin: 
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Grand  Largeny. 


Date  of  Commitment. 


Name. 


September  (3, 1880.-. 

Augu-st  21, 1883 

November  18, 1883  . 
January  22, 1886.... 

March  i2, 1883 

October  9,  1885 

September  1(5, 1885. . 
December  27, 1884  _. 
September  23. 1884. . 

March  24, 1883 

April  21,  1884 

October  30,  1885 

September  10, 1884.  _ 

March  21, 1883 

October  20,  1884.  ... 
February  9,1885..-. 

May  14,1885 

September  12, 1885.. 
September  21, 1885- . 
November  28, 1885. . 
September  2, 1885--. 

August  2, 1886 

August  2, 1882 

July  7,1886.- 

February  19, 1885.-- 


Abrams,  David  ... 

Booth,  Chas.  A 

Burns,  Chas 

Barras,  Alex. 

Cook,  Randoljih  .. 

Cassidy,  David 

Doughty,  Chas.  — 
Elliott,  Zachariah. 
Flores,  Fernando . 
Gonzales,  Jesus  — 

Hurley,  Philip 

Johns^  Philo 

Lewis,  B.  F 

Mooney,  James 

Meinhardt,  A 

McCarthy,  James  _ 
Mitchell,"Henry--. 
McDonald,  James. 
Martinez,  Antonio 
Orantes,  Manuel. . 

Sullivan,  Wm. 

Silva,  AVm 

Thompson,  Henrj' 
Wright,  Thos.  M.  _ 
Zapphi,  Mariano.. 


County. 


Ahimcda. 

.-San  Francisco. 

.-  Sierra. 

Yolo. 

.-San  Francisco. 

Napa. 

Santa  Clara. 

San  Diego. 

San  Mateo. 

Fresno. 

..San  Francisco. 

Tulare. 

. Fresno. 

San  Bernardino. 
..San  Francisco. 
..San  Francisco. 

Los  Angeles. 

San  Bernardino. 
.-Santa  Barbara. 

Los  Angeles. 

Tehama. 

Yuba. 

.-San  Francisco. 

Alameda. 

Solano. 


Burglary— First  Degree. 


Name. 

Tebm. 

County. 

Date  of  Commitment. 

Yrs. 

Mos. 

December  6  1885 

1 
5 
1 
5 

10 
1 
7 
5 

10 
5 
3 
1 
3 

12 
5 

10 
3 
1 

10 
5 
1 
5 
2 

Contra  Costa. 

January  31,  1886 

April  2  1886 

.  Los  Angeles. 

.  San  Joaquin. 

December  6  1884 

Collins  Harry 

Stanislaus. 

February  2  1886 

Nevada. 

March  16  1886 

Campbell,  Scott 

Stanislaus. 

August  28,  1885 

December  25  1884 

Los  Angeles. 

San  Bernardino. 

May  12  1886 

Gregory,  Joseph 

Haskins  Daniel 

San  Francisco. 

February  15  1883 

San  Mateo. 

March  9'  1886 

San  Joaquin. 

April  21,  1886 

July  24  1885 

Robinson  Charles 

--.San  Joaquin. 

Jaramillo,  Carlos             _   
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.  San  Bernardino. 

May  11,  1886 

March  15  1886 

San  Francisco. 

Kent,  Edward 

-  .       -  Los  Angeles. 

June  26  1886 

Butte. 

July  5   1884 

Lewis,  John  .                   .          . 

...   Shasta. 

April  13,  1886 

September  15,  1884 

September  23,  1884  .-- 
April  5  1886 

Lingle  J  W. 

.  San  Bernardino. 

San  Francisco. 

...     Sonoma. 

McDonald,  Walter              

Shasta. 

September  20, 1885  .--- 
June  23  1885 

Monahan   Hugh                          ' 

San  Francisco. 

Apple,  Henry   .                . . 

-.Alameda. 
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Arson. 


Date  of  Commitiuent. 


Name. 


County. 


December  24,  1884 
December  6,  1880. 
December  22,  1884 
October  21,  1882  . . 
January  5, 1886._. 
Ans?ust  18, 1882... 
January  15,1885.. 
October  15,  1882.. 
January  1,1886.-. 


Castro,  R 

Dillon,  Patrick 

Daigneau,  Edward 
Enright,  Thomas  . 

Ethridge,  P.  L 

Horan,  P.  D 

Martin,  H 

Poggi,  J.  B 

Robles,  F 


Burglary — Second  Degree. 


Robbery. 


Santa  Cruz. 

...  Santa  Clara. 
-San  Francisco. 
...San  Joaquin. 

Sonoma. 

-San  Francisco. 

Napa. 

Tuolumne. 

Monterey. 


Date  of  Commitment. 

Name. 

Term. 

Yrs. 

Mos. 

June  24,  1886 

Anderson,  Thomas 

Blomberg,  Edward 

Bovle,  Robert-- -  -. 

1 

3 

2 

5 
5 
1 
2 

1 
3 
5 
5 
3 
1 
2 
1 
3 
4 
3 
1 
1 
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July  17, 1884 

July  12,1885 

Contra  Costa 

October  29,  1883 

Covle,  George 

May  13,1885 

Diinn,  John 

April  10, 1886 

Dunlap,  L 

May  2. 1886 

Ellis,  David  . 
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June  13,  1886 

Fox,  Joe 

September  24, 1885 

Libby,  Henry 

January  16,  1886 

Lyon,  Walter . 

April  21, 1884 

Moeller,  Frederick 

Malindeo,  A -_ 

August  24, 1885 

June  13, 1886. 

Nelson,  William  .  

February  19,1886 

O'Connor,  James 

6 
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October  23,  1885 

Rutherford,  Joseph 

Monterev 

November  S,  1885 

Ryan.  Thomas 

Shell,  Guy 

Stanley,  James-   -  -- 

-    -     -      -           Shasta 

December  10,  1883 

Tehama. 

May  6,  1886 

-.-. 

June  29,  1886 

St.  Clair,  Eugene 

Turner,  Edward-  - 

San  Bernardino. 

August  3, 1886 

Name. 

Term. 

County. 

Yrs. 

Mos. 

February  18,  1885 

Aldrich,  L 

9 

3 

8 

5 

13 

5 

1 

20 

5 

12 

14 

15 

15 

3 

8 

25 

2 

1 

1 

20 

March  10,  18S6 

Carter,  J. 

November  16, 1882 

Dougherty,  W 

Dwyer,  J.- 

8an  Francisco. 

November  14, 1884 

August  11,  1878 

Green,  W.  E 

June  22,  1884 

Glover  E 

"e 

STrmf'i 

January  2, 1885 

Farrell,  T.  J 

September  19,  1884 

Herbert,  J.  M. 

March  16,  1886 

Hamilton,'j.  W 

Mendocino. 

April  13,  1884 

Johnson,  T 

October  18,  1877 

Machado,  J. 

September  23,  1877 

Lugo,  C.  -  

Kern. 

October  17,  1877 

Barber,  J. 

May  22,  1886 

Lee,  C 

November  28, 1880 

McKay,  J. 

June  9, 1885    --- - 

King,  W. .  . 

December  17,  1885 

Reardon,  J - 

Julv22,  1886 

Burns,  H 

July  22,1886 

Thomas,  G. 

April  16, 1885 

Clark,  W 
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Manslaughtek. 


Teuji. 


Diito  of  Commitment. 


Couuty. 


March  11,1885  .... 

July  17,  1886 

Augusts,  1880 

October  13,  1885... 
November  14,  1885. 
FebruarvlS,  1884.. 
September  19,  1884 
November  (),  1885.. 
Novemberl2,  1881. 

June  11,  1884 

July  12,  188(i 

March  23, 188G 

September  28,  1885 
November  15,  1880. 
October  13,  1885... 

June  7,  1883 

August  22,  1885 

September  5, 1885. . 
December  4,  1885.. 
March  2,  1885 


Avila,  Epiphanio 

Bejil,  Eustacio 

Bautista,  Juan 

Carney,  Michael 

Cavanaugh,  Garratt 

Desmond,  John.  

Fornari,  Carlos 

Figuera,  Jesus 

Garcia,  Manuel... 

Higuera,  Manuel 

Havelin,  Michael. 

Johnson,  A.  B 

Kessler,  John 

Leehon,  Dan 

Levieux,  F.  P.. 

Mathews,  Robert 

Nowlin,  W.  S 

Vierra,  J.  F 

Daniel,  Augustus .. 

McCarthy,  Eugene 


March  12, 1886 

Mav23,1878 

February  8,1885 

October  6,  1885 

December  30,  1881.. 

February  9, 1885 

June  29/1880 

November  7, 1885... 

August  5, 1882 

June  8,  1879... 

September  16, 1884.. 
December  25,  1885. . 

February  4, 1886 

September  21, 1881. . 
February  16, 1883... 
February  22, 1884... 
December  15,  1884.. 

June  1,1881 

May  26, 1885 

December  22,  1882.. 


Angulo,  A 

Barza,  Jas 

Biggins,  Pat'k  ... 
Broder,  Frank  ... 

Cochran,  Jas. 

Coakley,  Jas 

Donnelly,  Edw'd. 

Estrada,\J.  M 

Encinas,  J.  M.  ... 

Guzman,  Geo 

Higuera,  Manuel 

Knapp,  J.  D. 

Kester,  J 

Leon, J 

Lopez,  A. 

Lyle,  Robert 

Lefebre,  Gasiiar.. 

ISIorrow,  J  oe 

Newby,  H.  C 

Wilson,  C.  H 


12 

20  I 

35 

10 

36 

15 

20 

20 

12 

20 

50 

21 

12 

20 

10 

20 

15 

18 

13 

30 


Los  Angeles. 

-San  Luis  Obispo. 

San  Diego. 

Solano. 

Amador. 

Solano. 

Fresno. 

Los  Angeles. 

...Santa  Barbara. 

Monterey. 

Mono. 

Sonoma. 

Amador. 

...San  Francisco. 
...San  Francisco. 

Lake. 

Trinity. 

Fresno. 

...San  Francisco. 
..  .San  Francisco. 


Murder — Second  Degree. 

Name. 

Term. 

Couuty. 

Yrs. 

Mos. 

Kern. 

Butte. 

Fresno. 

Inyo. 

Kern. 

.San  Francisco. 

Alameda. 

Kern. 

...  Los  Angeles. 

Tulare. 

. .. Los  Angeles. 

Humboldt. 

Trinity. 

---  Los  Angeles. 

San  Diego. 

. .  Contra  Costa. 
-San  Francisco. 

Butte. 

Sononui. 

Tulare. 


Sec.  98.     Tables  of  Prisoners  at  Folsom. 

And  the  following  list  is  made  up  of  prisoners  at  Folsom: 
Arson — Second  Degree. 


Reg- 
ister 
No. 


Name. 


Date  of  Commitmeut. 


Yrs.  Mos. 


County. 


719 
1113 
1205 
1206 
1317 


Lee  Hung January  17,  1884  .. 

James  Bee  (2  com'ts) j  June  16,  1885 

Vicente  Moraga December  7, 1885.. 

Ronuia  Gonzales  (2  com'ts)  ...j  December  7, 1885. . 
Guiseppe  Giacomella i  May  1,  1886 


...  Sacramento. 
...  Santa  Clara. 

Santa  Barbara. 

Santa  Barbara. 
_ . .  Santa  Clara. 
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Assault  to  Murder. 


Reg- 
ister 

No. 


95 

2fi3 

459 

.565 

(i57 

808 

866 

908 

917 

982 

1073 

1120 

1122 

11.38 

1154 

1236 

1284 

1351 


Date  of  Commitment. 


Frank  Larisch October  28;  1878 . . . 

Charles  Melvin  (prior) November  22,  1880  _ 

Ignacio  Tejada 1  January  24,  1882  .. . 

Ung  Goon i  March  30,  1883 

Chum  Yee '  October  15,  1883 

Losiano  Sorano :  .Tuly  17,  1880 

Tong  Ah  .Tting I  May  21,  1884 

Antonio  Buehia 1  July  22,  1884 

Frank  Marsh..-. I  August  24, 1884  .... 

Ah  Hing '  December  16,1884.. 

Emanuel  Garcia ■  April  1,  1885 

Allie  Hulse  (2  com'ts) i  June  25,  1885 

Miguel  Angulo !  June  27,  1885 

Urgele  Veaux ,  July  31,  1885 

Ah  Toon i  September  7, 

Andres  Mahea !  January  7,  1886 

Richard  Stepney March  11,  1886. 

Frank  Felix June  30, 1886  - 


1885. 


Yrs.  Mos 


Count}'. 


Plumas. 

-San  Francisco. 

Santa  Cruz. 

Trinity. 

Stanislaus. 

.San  Francisco. 
Sacramento. 

Santa  Barbara. 

Trinity. 

Yuba. 

Santa  Barbara. 
Merced. 

Santa  Barbara. 

Alpine. 

Trinity. 

Alameda. 

Colusa. 

El  Dorado. 


Burglary  of  the  First  Degree. 


Eeg- 
ister . 
No. 


Date  of  Commitment. 


County. 


349 
390 
432 

449 
499 
504 
462 
479 
480 
548 
559 
578 
<)01 
602 
619 
639 
f)42 
664 
692 
(?93 
717 
743 
724 
753 
767 
771 
778 
780 
783 
787 
792 
794 
793 
813 
875 
883 
889 
893 
902 
903 


Davidson  Reed 

Daniel  Carmac 

William  Gregg  (prior) 

John  Hanson 

Frank  Pruitt 

Wong  Bak  Ling 

Patrick  Hurley  (prior) 

(Jharles  Robertson 

Henry  Wilson 

John  Brown 

Orve  Ah  Joe.. 

Tong  Kie_. 

John  Brennan 

Henry  Stubbs 

William  Clancey  (prior)  .. 

Precillio  Campoj' 

C.  Lonnigan — 

Harry  Lindley 

Edward  Fitzgerald 

Thomas  Jones 

Lee  Ben 

Henry  Baker  (prior) .. 

James  Brown 

Charles  Adams 

John  Donovan  

John  O'Keef e  - 

Frank  Johnson 

Roger  O'Meara 

William  CuUen 

J.  B.  Webster 

M.  Bird  (2  com'ts) 

William  Taylor 

Thomas  Clifford 

William  McGregor  (prior) 

Chin  Ah  Lee 

Thomas  Righetti 

John  McCabe 

Walter  T.  J.  Stevens 

Thomas  Kelly 

George  Ennis. 


July  2,  1881 I 

December  12,1881.. 
March  24,  1881  --. 
February  28,  1882.. 

August  17,  1882 

August  29,  1882 

March  24.  1881 

Mav25,  1882 

May  25,  1882. 

December  28, 1882.. 

March  2,  1883 

April  11,  1883 

May  15,  1883 

May  15,1883- 

June  2.3, 1883  

September  11,  1883. 
September  12,  1883 . 
October  23,  1883.... 
November  28,  1883 . 
December  5, 1883... 
January  15,  1884... 
February  12,  1884 . . 
January  25, 1884... 
February  28,  1884.. 

Aprils.  1884 

April  12,  1884 

April  22,  1884 

April  12,  1884 

April  24,  1884 

April  29,  1884 

April  30,  1884 

May  3,  1884... 

May  3,  1884 

February  17,1881.. 

June3,  1884 

June  16,  1884 

June  28,  1884 

July  9, 1884 

July  17,  1884 

July  18,  1884 


Nevada. 

Stanislaus. 

Alameda. 

..-San  Francisco. 
..-San  Francisco. 
---San  Francisco. 

Alameda. 

Sacramento. 

Sacramento. 

Sacramento. 

..-San  Francisco. 

.-El  Dorado. 

..-San  Franci.sco. 
..-San  Francisco. 

Santa  Cruz. 

Tehama. 

...San  Francisco. 
...San  Francisco. 

-Los  Angeles. 

Los  Angeles. 

.--San  Francisco. 

vSan  Francisco. 

..-San  Francisco. 

San  Francisco. 

...San  Francisco. 
...San  Francisco. 
..-San  Francisco. 
.--San  Francisco. 
-..San  Francisco. 
..-San  Francisco. 
...San  Francisco. 

Solano. 

.-.  Solano. 

.  .-San  Francisco. 
-.-San  Francisco. 
-San  Luis  Obispo. 

Yolo. 

Alameda. 

Sacramento. 

Sacramento. 
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BrR<;i-ARY  01"  THE  First  DEtiREE — Continued. 


Keg- 
ister 
No. 


Date  of  Comniitineut. 


907 
874 
883 
834 
916 
930 
931 
932 
933 
934 
940 

9f;8 

970 
975 
999 
1000 
1003 
1018 
1019 
lOi'S 
1031 
1034 
1035 
1038 
1040 
1041 
1012 
10  io 
1048 
1051 
10^12 
1035 
10fi7 
1071 
1078 
1082 
1089 
1090 
1092 
1097 
1098 
1099 
1105 
1132 
1142 
1152 
1153 
1156 
1164 
1169 
1171 
1178 
1185 
1186 
1188 
1194 
1196 
1197 
1203 
1212 
1227 
1228 
1229 
1238 
1241 
1248 
1251 
1254 


Albert  Oles 

Yee  Ah  Sing 

Michael  Foihan 

Harry  Pjdward.s 

William  Cole  (2  com'ts) 

George  Brown 

Charles  Conlin 

Mark  M.  Lay 

John  McCHlver 

Thomas  Casey 

Henry  Coogan 

Chin  Ah  Sam 

William  Burns 

Gus  Arrim 

William  Sinidt 

Joseph  Poiss(jn 

Harry  Lowe 

Joseph  Gibbons. 

Dick  Reeves  (prior) 

James  Mahoney 

Ah  Tie - 

Charles  Thompson 

Christian  Becker 

JuliusFrancis  Lafayette  (prior) 

Ah  Loine 

John  Davis 

J ames  Anderson 

William  Mitchell 

Ah  Fong 

John  Carroll 

Ah  Him 

Wong  How 

Jack  Acker  (prior) 

Matt.  Duffy 

Thomas  White 

Joe  Marshall  (3  comt.  and  prior) 

Henry  M.  Bays 

William  Owens  (prior) 

Long  Ah  Lee 

Harry  Connors 

Frank  Musgrave 

James  C.  Johnson -- 

Thomas  P.  Wilson.. 

Sanford  C.  Campbell 

Charles  Johnson 

Terry  McMorry.. 

William  Allison 

John  Price 

Robert  Palmer 

Antonio  Arza 

Thomas  Quigley 

Eugene  G  ran  t 

R.  Rutherford 

Lewis  May nard    

Charles  Davy 

E.  G.  G  raves 

James  Browne  (2  com'ts.) 

Tom  Davis 

Joseph  Gibbons 

Ah  Hung 

Peter  McGann 

George  Ross 

Charles  Weiss 

Fred  Lecari 

Theodore  Tyler 

Mike  Gallagher. 

Jes.se  Thornton 

James  Collins 


July  18, 1884. 

June  3,  1884 

November  27, 1882.. 

July  30,  1883 

August  22,  1884  .... 
September  17,  1884 . 
September  17,  1884 . 
September  17,  1884 . 
September  17,  1884 . 
September  19,  1884 . 
September  4,  1884 . . 
November  11, 1884.. 
November  14, 1884.. 
November  18, 1884.. 

January  8,  1885 

January  8.  1885.-.. 
January  13,  1885... 
February  3,  1885... 
February  4,  1885  . . . 
February  18,  1885.. 
February  18,  1885.. 
February  25, 1885.. 
February  25,  1885.. 
February  28,  1885.. 
February  28,  1885.. 
February  28,  1885.. 

March  3^1885 

March  4,  1885 

March  4,  1885 

March  6,  1885 

March  24,  1885 

March  25,  1885 

March  27,  1885 

April  11,  1885 

April  8,  1885 

April  16,  1885 

April  24.  1885 

April  2.5,  1885 

May  2,  1885 

May  7,  1885 

May  7,  1885 

May  9,  1885 

May  19,  1885 

July  18,  1885 

August  13,  1885... 
September  4,  1885. 
September  4,  1885. 
September  12,  1885 
September  26,  1885 

October  6,  1885 

October  7,  1885 

October  15,  1885..-, 
October  26,  1885.-., 
October  26,  1885.... 
October  30, 1885. ... 
November  9, 1885  .. 
November  13,  1885 
November  13,  1885 
November  30,  1885 
December  12, 1885. 
December  29,1885.. 
December  31, 1885.. 
January  1,  1886... 
January  9,  1886... 
January  12,  1886... 
January  16,  1886.. 
January  18,  1886... 
January  19, 1886.. 


San  Francisco. 

San  Francisco. 

Solano. 

San  Francisco. 

Alameda. 

San  Francisco. 

San  Francisco. 

San  Francisco. 

San  Francisco. 

Tehama. 

Napa. 

San  Francisco. 

Sacramento. 

Santa  Clara. 

San  Francisco. 

San  Francisco. 

Sacramento. 

San  Francisco. 

Sacramento. 

San  Francisco. 

Sacramento. 

San  Francisco. 

San  Francisco. 

San  Francisco. 

Sacramento. 

Sacramento. 

Stanislaus. 

San  Francisco. 

Sonoma. 

San  Francisco. 

Alameda. 

San  Francisco. 

Sacramento. 

San  Francisco. 

Sacramento. 

Sacramento. 

San  Francisco. 

Alameda. 

San  Francisco. 

San  Francisco'' 

San  Francisco. 

San  Francisco. 

San  Francisco. 

Mendocino. 

San  Joaquin. 

Sacramento- 

San  Francisco. 

Solano. 

Solano. 

Santa  Barbara. 

Alameda. 

San  Francisco. 

Ventura. 

Ventura. 

San  Francisco. 

Ventura. 

Tehama. 

Yuba. 

San  Franci.sco. 

Sacramento. 

San  Joaquin. 

San  P'rancis(;o. 

San  Joaquin. 

San  Francisco. 

San  Francisco. 

Sacramento. 

San  Francisco. 

6  ' Sacramento. 
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Burglary  of  the  First  Degree — Continued. 


Name. 


Date  of  Commitment. 


Couuty. 


Williiini  Harrison 

James  Bartlett 

Juan  Mesa  (3  coni'ts.) 

Jack  Ozzen 

Clarence  W.  Van  Ness  . . . 

Dick  Larkin 

Frank  Edes 

James  Reeves 

James  Connors ,  - 

Joseph  Hughes 

Frank  E.  Jones 

John  Cotton 

Charles  F.  Acker --. 

Ah  Lin 

James  Simpson 

Paul  Jackson 

Augustus  Pierce 

James  Hennessy 

Milton  McGee  (prior) 

Charles  Taylor  (4  com'ts.) 

Ah  Mee 

Ah  Soon 

Ah  Hing 

Charles  Harpe 


January  26,  1886  ... 
January  28,  1886--, 
February  8,  1886  .  - . 
February  13,  1886.. 
February  20,  1886.. 

March  5;  1886 

March  13,  1886 

March  20,  1886 

March  30, 1886 

April  6,  1886 

April  13,  1886 

April  19,  1886 

April  23,  1886 

May  1,  1886 

May  6,  1886.. 

May  8,  1886.. 

May  10,  1886 

June  18,  1886 

June  22,  1886 

June  22,  1886 

June  26,  1886 

June  26,  1886 

June  28,  1886 

November  6,  1883.. 


-San  Francisco. 
---  Santa  Clara. 

Ventura. 

_San  Francisco. 
-San  Francisco. 

Butte. 

Alameda. 

--.  Sacramento. 

Alameda. 

-San  Francisco. 
.San  Francisco. 
-San  Francisco. 
...  Sacramento. 

Sacramento. 

-San  P^rancisco. 
-San  Francisco. 

Santa  Clara. 

.  -  Sacramento. 

Butte. 

Butte. 

Sacramento. 

.  - .  Sacramento. 

Sacramento, 

Monterey. 


Burglary — Second  Degree. 


James  Cassidy 

Charles  W.  Kelly 

Mark  Pemberton 

Wong  Ah  Fong 

John  Hogan 

Dan.  Sullivan- 

Chewe  Sewey 

John  Darn: 

Joseph  McClelland  (2  com'ts) 

John  Hardv 

Thomas  Mitchell 

Daniel  Clark 

Thomas  Dooley 

Joseph  Simon 

Charles  Monahan 

Henry  Deneke 

NgBark 

Thomas  Kane 

Andrew  Kane  (prior) 

Chin  Ah  You 

Edward  Porter 

Lee  Ah  Lee 

Ah  Kee 

William  Towsey 

Fred.  Burkey  (2  com'ts) 

John  Fitch 

Ah  Doe 

Jack  Johnson . 

Ah  Win 

Lee  Ah  Woo 

Richard  Elston 

Frank  Wilson 

Daniel  Sullivan 

Charles  Samitson 


Date  of  Commitment. 


April  3,  1883 

June  26,  1883 

Julv  31,  1883 

October  2,  1883 

October  16,  1883... 
October  30,  1883... 
November  14, 1883. 
November  16, 1883. 
December  11,  1883. 
January  29,  1884.. 
February  6,  1884.. 
February  12,  1884  . 
February  19,  1884  . 
February  19,  1884  . 
February  25,  1884  . 

April  12,  1884 

April  24,  1884 

June  1, 1883 

February  18,  1884  . 

May  30,  1884 

June  17,  1884 

June  24.1884 

July  19,  1884 

July  22,  1884 

August  2,  1884 

September  26,  1884 
September  29,  1884 
Novembers,  1884.. 
November  11, 1884. 
November  19, 1884. 
January  13,  1885  -. 
January  14,  1885  . . 
January  14,  1885  .. 
February  10,  1885  . 


Count}'. 


-San  Francisco: 
-San  Francisco. 
.San  Francisco. 
-San  Francisco. 
.San  Francisco. 
-San  Francisco. 
.San  Francisco. 
.San  Francisco. 
.San  Francisco. 
-San  Francisco. 
.San  Francisco. 
.San  Francisco. 
.San  Francisco. 
-San  Francisco. 
..-  Sacramento. 
-San  Francisco. 
-San  Francisco. 
...  Sacramento. 
.San  Francisco. 
.San  Francisco. 
.San  Francisco. 
-San  Francisco. 

Sacramento. 

-San  Francisco. 

Alameda. 

Yuba. 

.--  Sacramento. 

Sacramento. 

.San  Francisco. 
.San  Francisco. 

Sacramento. 

-San  Francisco. 
-San  Francisco. 
Alameda. 
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Burglary — Second  Degree — Continued. 


Date  of  Commitment. 


Yre.  Mos.l 


County. 


1024 
1025 
1039 
1027 
1043 
1056 
10)1 
10  i8 
lOSl 
10-'3 
1085 
10f)3 
1094 
1123 
1139 
1140 
1141 
1143 
1145 
1147 

116(3 

1174 
1176 
1187 
1189 
1199 
1207 
1208 
1215 
1219 
1220 
1225 
1231 
12.35 
1240 
1242 
1244 
1250 
1264 
1270 
1271 
1272 
1275 
1277 
1283 
1289 
1291 
1296 
1315 
1319 
1322 
1.325 
1.328 
1331 
13.33 
1334 
1.3.35 
1336 
1338 
1.339 
1.340 
1.341 
1343 


Charles  Brown. 

Al.  Tryon 

P'rank  Livingston 

Cornelius  Sweeney 

Charles  B.  Pierson 

Edward  Friel 

GuTi  Dock 

John  Conway 

Freil.  Heins 

Patrick  Havs 

Edward  White 

Wong  Ah  Cum 

James  P<jwers 

Leong  Ying 

Charles  Frazier 

George  Johnson 

James  Brown 

Derrick  E.  Brockway 

Michael  Higgins 

James  Clavighley 

Charles  Reed 

George  Howard  

John  Also]) 

Louis  Simons 

Frank  Moran 

Ah  Sing 

John  Linde 

Joseph  Fogarty. 

James  Cleary 

William  Campbell 

Moh  iS'g  Goyey 

Robert  McClusky 

Charles  Meyer 

William  Howard 

Charles  Nicholas 

William  Rice 

John  Kelly 

Thomas  Murray 

D.  J.  Lacy  (2  com'ts) 

Henry  Dietrick  (5  priors). 

Charles  Lowry 

Charles  Bush  (priors) 

William  I^yons 

James  Kellj' 

Ah  Chung 

Ah  Chung  

Morgan  Sweeney 

John  Smith 

A.P.Johnson  

Jos^  Guerrerro 

Martin  Brown 

Joong  Ah  Sing 

Len  Ok 

Frank  Rivas .-. 

Alexander  Billiard 

James  Smith 

Foo  Lee 

P'rank  Beal 

Frank  Wilson 

Frank  Watson 

Ah  Fan 

Jacob  Fuller 

Adolph  Chatty 


February  11, 1885.. 
February  13,  1885.. 
February  28,  1885.. 
February  18,  1885.. 

May  4,  1885 

March  11,  1885 

March  24,  1885 

March  30,  1885 

April  14,  1885 

April  20,  1885 

April  21,  1885 

'  May  2,  1885 

May  5,  1885 

July  2,  1885 

August  .3,  1885  -.I.- 
August 4,  1885    

August  5,  1885 

I  August  18,  1885 

I  August  25,  1885.... 
August  26,  1885..-. 
September  30,  1885 . 

October  10,  1885 

October  1.3,  1885.... 

October  27,  1885 

November  4, 1885.. 
November  14,  1885  . 
December  8,1885... 
December  8, 1885... 
December  16,1885-. 
December  18,1885.- 
December  19,1885-- 
December  19,1885.- 

January  6,  1886 

January  7,  1886 

January  9,  1886 

January  12,  1886..- 
January  14,  1886-,- 
Januar'y  18,  1886.-. 
February  5,  1886  ..- 
February  16,1886-- 
February  18,  1886 -. 
February  19,  1886-. 
February  23,  1886 -- 

March  1^  1886 

March  8,  1886 

March  17,  1886 

March  20,  1886 

March  2.5,  1886 

May  1,  1886 

May  4,  1886 

May  6,  1886 

May  8.  1886 

May  13.  1886 

May  24,  1886 

May  31.  1886 

'  June  1,  1886 

!  June  2,  1886 

:  June  2,  1886 

June  5,  1886 

June  .5,  1886 

;  June  7,  1886 

June  9,  1886 

June  16, 1886 


5 

6 
10 

5 

2 

5 

2 

4 

5 

2 

4 

5 

5 

3 

3 

3 

5 

3 

4 

1 

5  i 

5 

2 

5 

5 

2 

3 

4 

5 

5 

5 

2 

5 

1 

1 

5 

4 

5 

9 
10 

2 


-San  Francisco. 

Sacramento. 

-San  Francisco. 
-San  Francisco. 
-San  Francisco. 
---  Sacramento. 

Alameda. 

Alameda. 

-San  Francisco. 
-  -  -  Sacramento. 
.San  Francisco. 
-San  Francisco. 
_San  Francisco. 
.San  Francisco. 
.San  Francisco. 

Colusa. 

-San  Francisco. 

Alameda. 

Alameda. 

-- _-  Yuba. 

-San  Francisco. 
-San  Francisco. 

Alameda. 

-San  Francisco. 
-San  Francisco. 

Sacramento. 

. .  San  Joaquin. 
-San  Francisco. 
-San  Francisco. 

El  Dorado. 

.San  Francisco. 

Butte. 

.San  Francisco. 

Alameda. 

Alameda. 

.San  Francisco. 
-San  Francisco. 
..  -  Sacramento. 
-San  Francisco. 
-San  Francisco. 

Amador. 

-San  Francisco. 
-San  Francisco. 

Yuba. 

..  San  Joaquin. 
...  Sacramento. 
-San  Francisco. 
-San  Francisco. 
---  Sacramento. 

Ventura. 

-San  Francisco. 
.San  Francisco. 

Alameda. 

Santa  Barbara. 

Ventura. 

.--  Sacramento. 

Alameda. 

Alameda. 

-San  Francisco. 
-San  Francisco. 
---  Sacramento. 

Yuba. 

Alameda. 


5P 
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Grand  Larcexy. 


Keg- 
ister 

No. 


Date  of  Commitment. 


Comity. 


435 

505  I 

512  ' 

591 

593 

607 

610 

616  I 

617  i 
621 
629  ' 
633 
644 
649 
654 
663  I 
726 
734 
742 
744 

756  I 

757  ; 
781  I 
802  I 
805  I 
826 
846  . 
848 
849  ' 
861 
862 
863 
864 
865 
872 
876 
885 
894 
895 
896 
921 
922 
924 
928 
942 
944 
945 
948 
949 
955 
960 
961 
962 
963 
969 

1004 
1036 
1047 
1050 
1059 
1060 
1077 
1080 
1098 
1100 
1108 
1107 
1109 


E.  C.  Burke  (2  com'ts) 

Felipe  Higuera 

William  Dunlap 

Henry  Harper .-. 

Wons  Ah  Hick 

Peter  Korbell . 

Ah  Leni 

John  Johnson 

Adolph  Ganz 

Patrick  Welch --, 

Wong  Ah  King --j 

Charles  Hancock  (2  coni'ts)-.-' 

Robert  Stagle 

Eobert  Robinson 

H.  C.Benson : 

John  Romans 

John  Wilder  Smith 

William  Love 

James  Perry 

Leong  Ah  Sing  (prior) 

James  Bennett 

Thomas  Moore.-. 

John  Allen 

Carlos  Sanchez  (2  com'ts) 

Andronica  Sepulveda  (2  com'ts) 

John  Shehan 

George  Merrill  (priors) 

James  Turner 

Frank  Laboquet 

John  Tracy 

Frank  Desmond 

John  Dolan 

Frank  Smith 

Jim  Lee . 

G.  B.White 

Dennis  O'Brien 

David  Condon 

John  Friel 

John  Jennings 

August  Seidel 

William  Tyndall 

George  Shields 

Charles  McAllister 

Spencer  Swift 

Antonio  Rinz 

Victorino  Olivas 

Preciliano  Sanes 

James  Kirby  (2  com'ts) 

John  Williamson  (2  com'ts)...; 

Robert  Rae i 

George  Friedell ' 

Frank  Golden 

Frank  Daley 

George  M<  irgan 

B.  Lewaiidowski 

W.  H.  Murphy... 

Joseph  Miller 

Henry  Howe 

Daniel  Murray 

Albert  Williams 

Ah  Yee  

George  W.  Turner 

John  .Swartz 

John  McDonald 

Ah  Hing.- 

Charles  Cottran... 

Henry  Fleming ^ 

Jos6  Valenuello 


October  12,  1880. -.. 
Ausust30.  1882:... 
September  19, 1882 ., 

May  1,  1883 ! 

May  1,  18S3 ' 

May  30,  1883 

June  7,  1883 

June  19,  1883 

June  19, 1883 

June  26, 1883 , 

July  31,  1883 -.\ 

August  18, 1883--.: 
September  25, 1883.' 

October  2,  1883 

October  4,  1883 

October  23,  1883.... 
January  26, 1884  ... 
February  5,  1884  ... 
February  12,  1884  . . 
February  12,  1884.. 

March  19,  1884 ] 

March  19,  1884 

AprU22,  1884 .i 

December  5, 1883... 
February  18, 1880.. 

May  6,  1884 

May  17,  1881 

May  8.  1884 

May  8,  1884 

May  17,  1884 . 

May  17,  1884 

May  20,  1884 

May  20,  1884 

May  21,  1884 

May  29,  1884 

June  5,  1884 

June  17,  1884 

July  10,  1884 

July  10,  1884 

July  11,  1884 

September  3, 1884.. 
September  3, 1884., 
September  8,  1884.. 
September  12, 1884. 

October  7,  1884 

October  7,  1884 

October  7,  1884 

October  9. 1884 

October  9,  1884 

October  15, 1884 

October  23,  1884 

October  30, 1884..-. 

October  30,  1884 

October  30,  1884.... 
November  14, 1884.. 
January  13.  1885... 
February  25,  1885  .. 

March  4'.  1885 

March  6.  1885 

March  18,  1885 

March  24,  1885 

April  7,  1885 

April  14,  1885 

May  6,  1885 

May  9;  1885- 

May  22,  1885. 

May  22,  1885 

Juiie  1,  1885 


10 
5 

10 
1 
9 
9 
5 
9 
4 

10 
5 

10 
8 
3 
4 


--- Fresno. 

Santa  Clara. 

--- San  Francisco. 

---j San  Francisco. 

---; San  Francisco. 

--    San  Francisco. 

---  - -.    Sacramento. 

---,-.' San  Francisco. 

, San  Francisco. 

--.; --San  Francisco. 

---; -.San  Francisco. 

--- -_San  Francisco. 

--. San  Francisco. 

San  Francisco. 

Los  Angeles. 

San  Francisco. 

--- Santa  Clara. 

--. Sacramento. 

San  Francisco. 

San  Francisco. 

San  Francisco. 

San  Francisco. 

San  Francisco. 

-_    Fresno. 

Monterey. 

--- San  Francisco. 

-  -  San  Francisco. 

-- -.San  Francisco. 

I San  Francisco. 

I Alameda. 

Alameda. 

Sacramento. 

Sacramento. 

Sacramento. 

Solano. 

San  Francisco. 

San  Francisco. 

San  Francisco. 

San  Francisco. 

-  San  Francisco. 

Nevada. 

Nevada. 

Sacramento. 

Colusa. 

. ---• Santa  Barbara. 

San  Luis  Obispo. 

San  Luis  Obispo. 

Solano. 

Solano. 

Sacramento. 

6   Sonoma. 

Sacramento. 

Sacramento. 

, Sacramento. 

10  i San  Francisco. 

' Sacramento. 

San  Francisco. 

Sonoma. 

San  Francisco. 

I San  Francisco. 

-  Alameda. 

Merced. 

San  Francisco. 

I San  Francisco. 

1 -San  Francisco. 

...-j Yuba. 

I Yuba. 

' Sacramento. 
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Grand  Larceny — Continued. 


Reg- 
ister 

No. 


Date  of  Comiuitmeut. 


Yrs.  Mos 


County. 


1110 

1111 

1121 
1133 
1134 
1148 
1165 
11«7 
1168 
1175 
1179 
1183 
1184 
1195 
1202 
1213 
1216 
1222 
1226 
1243 
1246 
1252 
1256 
1259 
1267 
1279 
1295 
1314 
1329 
1337 


Charles  Rousseaus -. June  4,  1885 --. 

H.  Day - June  11,  1885 ._ 

William  F.  Morrison June  26,  1885 

James  Wilson July  20,  1885 

William  Bowen July  21,  1885 

Juan  Galindo... Augu.st  29,  1885 

Frank  Jones September  30,1885. 

Jos^  Pedro  Peres  (2  com'ts)...    October  2,  1885 

John  Fink I  October  3,  1885 

Joseph  A.  Sankey... !  October  13,  1885 

Alonzo  Murray '  October  15,  1885 

Thomas  McCrory i  October  23,  1885.... 

Giovanni  Barili !  October  23,  1885 

Alvino  F.  Pico !  November  10,  1885. 

William  Miller ...1  November  28,  1885. 

December  14,  1885  . 

December  16,  1885  . 

December  22,  1885  . 

December  29,  1885  . 

January  13,  1886... 

January  14,  1886... 

January  18,  1886... 

January  25,  1886... 

January  27,  1886... 

February  9,  1886 ... 

March  5.  1886 

March  2.3,  1886 


Henry  Bowman 
Thomas  Nelson  . 
Matthew  Kerley 
William  Smith.. 
Isabella  Reese  .. 

Al.  Cornwall 

Estevan  Miron  . 

Henry  Payne 

Frank  Blake ...  . 
Henry  Whitney 
Antonio  Castro  . 

C.  F.  Bacon 

Frank  BoHnger. j  April  24,  1886 

Jeremiah  Murphy '  May  13,  188(: 

James  Loder.. i  June  3, 1886 


.  San  Bernardino. 

Yolo. 

...San  Francisco. 
...San  Francisco. 

San  .loaquin. 

Stanislaus. 

Ventura. 

-San  Luis  Obispo. 

San  Francisco. 

Alameda. 

Sacramento. 

Tehama. 

...San  Francisco. 
...San  Francisco. 

Butte. 

Sacramento. 

...San  Francisco. 
...San  Francisco. 

Amador. 

...San  Francisco. 

Tulare. 

Ventura. 

Yolo. 

Yolo. 

Sacramento. 

Ventura. 

Tulare. 

Tulare. 

Santa  Clara. 

...San  Francisco. 


MuBDEE,  Second   Degree. 


Reg- 
ister 
No. 

Xame. 

Date  of  Commitment. 

Term. 

Yrs. 

Mos. 

County. 

158 

Ah  Yen 

DpcpiTibpr  '>4.  1879 

28 
25 
12 
20 
50 

Lite 
15 
10 
20 
15 

Life 
50 

Life 
4 

Life 
18 
55 
40 
15 

Life 
25 
25 
25 

9? 

Contra  Costa. 

170 

Thomas  Banks '  March  20.1875 

199 

Elias  Marks 

Charles  Bennett 

Thomas  Herbert 

Trinidad  German 

James  Smith 

Lowell  J .  Maxwell 

Rosalia  Ybarra 

August  18,1879 

February  13,  1882.. 
February  1,  1882... 
December  26,  1877.. 

May  31,  1882 

February  9,  1883... 

July  27,  1883 

October  30,  1883.... 
Nnvcmbcr  •^.  188.'^ 

Mendocino. 

421 

422 

450 

Santa  Barbara. 

484 

Yolo. 

555 

628 

669 

Manuel  Pauletto 

El  Dorado. 

674 

F.  L.  Wood 

. Stanislaus. 

768 

Lee  Ah  Wing :  April  9,  1884 

Peter  Rooney :  March  27,  1883..'.... 

Peter  O'Laughlin June  (i.  1884 

799 

-    Stanislaus. 

877 

9 

882 

J.  M.  Porter 

June  14,  1884.  . 

994 

Timothy  Buckley 

January  5,  1885 

10()4 

Harry  l?rown 

Indian  Lee 

John  Comisellf) 

March  2.5,  1885 

April  3,  1885 

July  18,  1885 

September  16,  1885. 

October  22,  1885 

January  7,  1886 

February  17,  1883.. 
February  23,  1881.. 

San  Francisco. 

1074 

Tuolumne. 

1130 

1158 

Georee  T.  Thomson 

San  Francisco. 

1180     Melvfn  Conedon ___   

San  Luis  Obispo. 

1232 
1300 
1307 

Hoo  Ah  Fook 

Thomas  L.  Westlake 

Shasta. 

E.  Chapman 

Butte. 

68 

Maxslaughter. 


Reg- 
ister 

No. 


Date  of  Commitment. 


County. 


599 

618 

718 

803 

810 

818 

990 

1026 

1088 

1117 

1119 

926 

1126 


Woo  Ah  Took  ... 
W.  C.  Applegate  . 
John  B.  Franklin 

WilUs  Sumner 

Angelo  Pranzo--- 

Joseph  Kenn 

John  Munn_ 

A.  W.  Smith 

"William  McKuan 
Charle.'s  Guerrero 

George  Kelly 

Louis  "Webber  ... 
Jose  Garcia 


Mar  9, 1883 

June  20,  1883 

January  16.  1884... 
November  20, 1883  . 

June  15,  1883- 

December  3, 1881--. 
December  30, 1884.. 
February  13,  1885.. 

April  23,' 1885 

June  22.  1885 

June  23,  1885- 

September  9, 1884 


July  13, 1885. '  10 


San  Francisco. 

Colusa. 

Modoc. 

.Merced. 

Placer. 

...San  Francisco. 

Stanislaus. 

Nevada. 

Nevada. 

-San  Luis  Obispo. 

Solano. 

..-San  Francisco. 
San  Joaquin. 


EOBBEKY. 


174 
204 
438 
442 
414 
560  ' 

460  , 

461  ' 
470  : 
572  ' 
612  I 
627  I 
660 
662 
665 
677 
682 
714 
715  I 
766 
774 
775 
814 
839 
851  I 
880 
937  ! 

■983  i 
984  ! 
993  ! 
1009  ■ 
1037  I 
1057 
1058  I 
1069 
1070 
1084  ! 
1136 
1155 
1218  I 
1237 
1280 
1281 
1282  I 
1293 


Peter  Dalton 

Frederick  Gilletti 

Emile  Modesto 

Frederick  Brand 

John  Wright 

William  Armstrong  ... 

WilHam  A.  Miller 

Henry  Eiley 

Dick  Fellows 

Daniel  McCarty 

Peter  Alberts 

Alex.  Duckworth 

John  Caste 

Peter  Stanlej'  (2  priors) 

Cad  Bryant 

Manuel  Eomero 

Charles  Brown 

William  Stewart 

William  McNamara  ... 

Patrick  Bourke 

George  Foster 

Chum  Ah  Guy 

John  Markey 

John  Coughiin 

John  William  Hicks... 

Thomas  McKenna 

John  Connors 

John  O'Brien 

Robert  H.  Duke 

Ah  Sing  .--  

John  Whitfield 

Lorenzo  Latora 

George  Campbell 

Joe  Wood 

Alice  Costello  

William  Howard 

John  Riley 

Richard  Kelly  (1  prior) 

Clarence  Gay 

William  Page 

Henry  Jaggi 

Frant  Morau 

William  J  ones 

Charles  Norton 

T.  J.  Smith 


May  27,  1880 

March  12.  1877 

May  22,  1880 

November  21, 1881.  - 
February  8,  1882... 

March  21,  1883 

December  21, 1881.- 

June21,  18S1 

April  6,  1882 

Aprils,  18S3 

June  12,  1S83 

July  17,  1883 

October  16,  1883-... 

October  23,  1883 

October  23,  1883.... 
November  6,  1883  . . 
November  13, 1883.. 

January  15,  1884 

January  15,  1884 

April  8,' 1884 

April  16,1884 

AprU  19,  1884 

Julv  18,  1884 

September  27, 1882. 

May  n,  1884 

June  12,  1884 

September  26, 1884.- 
December  20,1884.. 
December  20, 1884.. 

Jantiarv  3,  1885 

January  20,  1885  ... 
February  25,  1885 .. 

March  it,  1885 

March  17,  1885 

March  31,  1885 

April  1,  1885 

April  21,1885 

July  23,  1885 

September  8,  1885 .. 
December  17, 1885.. 

January  7,  1886 

March  6,  1886 

March  6,  1886 

March  6,  1886 

March  23, 1886 


34  ' Nevada. 

10    Kern. 

12    San  Francisco. 

15    San  Francisco. 

15    Alameda. 

5    San  Francisco. 

25    Tuolumne. 

Life San  Francisco. 

Life ; Santa  Barbara. 

12    '■ Monterey. 

10    San  Francisco. 

7    San  Francisco. 

6    San  Francisco. 

Life San  Francisco. 

20    San  Francisco. 

10    San  Francisco. 

25    Sacramento. 

4    San  Francisco. 

4 San  Francisco. 

7    -San  Francisco. 

8   I -San  Francisco. 

25  1 j San  Francisco. 

8    San  Francisco. 

8    San  Francisco. 

3    Yuba. 

25 San  Francisco. 

3   ' Butte. 

5    Solano. 

5    Solano. 

5    Yuba. 

40 San  Francisco. 

25    San  Francisco. 

4    -Sacramento. 

4 Sacramento. 

5    Sacramento. 

Life San  Francisco. 

15    San  Francisco. 

14    San  Francisco. 

3    Sacramento. 

20    San  Francisco. 

7    Santa  Clara. 

11    San  Joaquin. 

10    San  Joaquin. 

10    San  Joaquin. 

10   San  Mateo. 
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Sec.  99.    Jury  Fixing  Maximum  of  Punishment. 

In  our  experience  as  Prison  Directors,  the  fact  has  sometimes  very 
forcibly  been  made  to  appear  tliat  jurors,  if  their  own  statements  are  to 
he  believed,  have  been  induced  to  consent  to  a  verdict  of  guilty,  in  the 
belief  that  the  culprit  would  receive  a  light  sentence,  or  that,  under  the 
law,  his  sentence  could  not  exceed  the  period  which  they  thought  to  be 
the  maximum.  Logically,  the  jury  should  perhaps  have  nothing  to  do 
with  fixing  the  sentence.  The}^  find  the  facts,  and  the  Court  pronounces 
the  sentence,  which,  theoretically,  is  supposed  to  be  the  measure  meted 
out  by  law  proportionately  for  the  guilt  of  the  prisoner.  But.  practically, 
the  jury  are  swayed  in  their  deliberations  by  the  punishment  that  will 
follow  conviction.  In  this  State  the  plan  has  been  tried  of  allowing  the 
jury  to  say  whether  death  or  imprisonment  for  life  shall  be  the  punish- 
ment of  the  one  convicted  of  murder. 

We  do  not  think  that  the  jury  should  be  given  the  unlimited  power  to 
fix  the  sentence.  But  we  do  believe  that  the  jury  should  have  the  power 
to  say  that  the  sentence  should  not  exceed  a  certain  maximum,  to  be  fixed 
by  them.  When  juries  recommend  a  prisoner  to  the  mercy  of  the  Court, 
the  Courts  almost  universally  take  this  fact  into  consideration  in  pro- 
nouncing sentence,  and  mitigate  the  term  of  imprisonment  accordingly. 
It  is  only  a  step  farther  to  allow  the  jury  to  say  what  they  mean  by  recom- 
mending a  prisoner  to  the  mercy  of  the  Court.  Hence  we  believe  that  the 
jury  should  have  the  pri^'ilege  of  sajdng  that  the  sentence  should  not 
exceed  a  maximum  to  be  fixed  by  them.  This  is  not  obligatory  on  them 
at  all,  and  it  may  be  that,  in  the  majority  of  cases,  they  would  not  care 
to  avail  themselves  of  the  pri\-ilege.  If  they  do  not  do  so,  the  power  of 
the  Court  would  remain  unabated. 

But  when  the  jury  had  determined  the  maximum  in  a  case,  the  Court 
could  not  pronounce  a  sentence  exceeding  this,  but  might  pronounce  one 
for  any  less  time.  We  have  prepared  an  amendment  to  the  Penal  Code 
of  this  State  to  carry  this  suggestion  into  effect,  and  respectfully  urge  its 
passage. 
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CHAPTER    YL 


THE  PAKOLE  SYSTEM- 

Sec.  100.  Paroling  prisoners. 

Sec.  101.  Treatment  of  criminals. 

Sec.  102.  Parole  system  in  Ohio. 

Sec.  103.  Habitual  criminals. 

Sec.  10-1.  Rules  and  regulations  of  Board  of  Managers  of  Ohio  Penitentiary. 

Sec.  105.  Correspondence — Views  of  Warden  Peetrey. 

Sec.  106.  Views  of  Mr.  Porter. 

Sec.  107.  Views  of  Mr.  Wines. 

Sec.  108.  Views  of  Mr.  Neff. 

Sec.  109.  Views  of  Mr.  Byers. 

Sec.  110.  Views  of  Mr.  Andrews. 

Sec.  111.  Views  of  Mr.  Crossley, 

Sec.  112.  Views  and  recommendations  of  Commission. 

Sec.  113.  Those  who  are  not  criminals  by  nature. 

Sec.  114.  Certificate  of  character. 

Sec.  115.  Inequalities  of  sentence. 

Sec.  116.  Applications  for  pardon. 

Sec.  117.  Allowance  of  credits. 

Sec.  100.     Paroling  Prisoners. 

What  has  been  said  in  the  preceding  pages  shows  the  necessity  for  some 
action  toward  discriminating  between  those  who  are  criminals  by  nature 
and  those  who,  not  bad  at  heart,  have  committed  crime.  It  has  been 
sought  to  attain  this  end  by  means  of  the  indeterminate  sentence.  We 
have  fully  considered  this,  and  while  finding  much  to  commend,  yet  on 
the  whole  deem  it  unsuited  to  our  condition.  We  believe  the  same  results 
can  better  be  attained  by  what  is  known  as  the  "  parole  system."  By  this 
system  the  inequality  of  sentences  which  confessedly  exist,  can  be  cor- 
rected without  weakening  the  respect  that  all  should  have  for  the  sentences 
of  the  Courts,  and  at  the  same  time,  those  deserving  of  it  may  be  enabled 
to  pursue  an  honest  life  under  the  watchful  eye  of  the  prison  officers. 

In  the  present  century  a  great  change,  if  not  reform,  has  been  made  in 
prison  management.  No  longer  is  the  unfortunate  who  has  committed  a 
crime  consigned  to  a  dungeon  and  made  to  endure  a  life  of  torture. 
Humanit}'^  now  revolts  at  the  barbarities  practiced  at  the  time  John 
Howard  commenced  his  labors  for  the  prevention  of  cruelty,  the  improve- 
ment of  prison  structures,  and  the  amelioration  of  the  condition  of  the  con- 
vict. But,  as  in  all  reactions  from  unwarranted  severity,  there  is  danger 
also  in  this,  that  the  opposite  extreme  of  laxity  and  undue  sympathy  may 
be  reached.  Systems  of  prison  management  may  be,  and  have  been,  pro- 
posed, which  in  theory  are  perfect,  and  which,  if  men  were  machines, 
might  be  successfully  carried  out. 
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Sec.  101.     Treatment  of  Criminals. 

Those  who  have  given  attention  to  the  treatment  of  criminals  have  often 
differed  as  to  the  best  course  to  be  pursued  from  the  distinction  between 
tlie  results,  which  in  their  judgment  it  is  the  object  of  a  prison  system  to 
attain.  Looking  at  the  interests  of  society  in  the  aggregate  solely,  we  may 
say  that  one  course  is  commendable,  while  if. we  regard  the  duty  that 
society  owes  to  the  individual  criminal  as  a  man,  and  the  benefit  it  may 
itself  derive  from  making  him  a  good  and  law-obeying  man,  we  may 
declare  that  such  a  course  will  fail  to  produce  any  permanent  moral 
improvement  in  the  prisoner,  but  will  leave  him  a  more  confirmed  and 
trained  criminal  than  he  was  before.  Criminals  are  punished,  it  is  true, 
for  the  advantage  and  protection  of  organized  society.  But  we  have  now 
reached  a  period  when  it  is  almost  universally  conceded  by  those  connected 
with  the  prison  management,  or  who  have  carefully  studied  it,  that  a 
greater  good  is  effected  by  causing  a  moral  regeneration  in  the  prisoner 
than  can  be  obtained  or  expected  from  the  infliction  upon  him  of  any 
amount  of  vindictive  punishment.  Abandoning  the  idea,  then,  that  a 
prison  is  nothing  more  than  a  place  for  the  detention  and  punishment  of 
offenders,  and  accepting  the  more  reasonable  as  well  as  humane  view  that 
the  great  majority  of  those  who  have  found  their  way  into  a  prison,  may 
at  their  release,  Ijy  proper  management  and  discipline,  be  sent  into  the 
world  useful  and  law-abiding  citizens,  the  question  arises  how  can  reforma- 
tion be  effected  ? 

Sec.  102.     Parole  System  in  Ohio. 

This  leads  to  a  consideration  of  a  system  which  we  heartily  commend. 
It  is  known  as  the  "parole  system,"  and  is  now  in  operation  in  Ohio.  One 
section  of  the  law  in  force  in  that  State  provides  that  the  Board  of 
Managers  of  the  penitentiary  shall  have  power  "to  establish  rules  and 
regulations  under  which  any  prisoner  who  is  now,  or  may  hereafter  be, 
imprisoned  under  a  sentence  other  than  for  murder  in  the  first  or  second 
degree,  who  may  have  served  the  minimum  time  provided  by  law  for  the 
crime  for  which  he  was  convicted,  and  who  has  not  previously  been  con- 
victed of  a  felony,  and  served  a  term  in  a  penal  institution,  may  be 
allowed  to  go  upon  parole  outside  of  the  buildings  and  inclosures,  but  to 
remain,  while  on  parole,  in  the  legal  custody  and  under  the  control  of  the 
Board,  and  subject  at  any  time  to  be  taken  back  within  the  inclosure  of 
said  institution;  and  full  power  to  enforce  such  rules  and  regulations,  and 
to  retake  and  imprison  any  convict  upon  parole,  is  hereby  conferred  upon 
said  Board,  whose  written  order,  certified  by  its  Secretary,  shall  be  a 
sufficient  warrant  for  all  officers  named  therein  to  authorize  such  officer  to 
return  to  actual  custody  any  conditionally  released  or  paroled  prisoner; 
and  it  is  hereby  made  the  duty  of  all  officers  to  execute  said  order  the 
same  as  ordinary  criminal  process." 

Sec.  103.     Habitual  Criminals. 

Another  section  of  the  law  in  force  in  Ohio,  provides  that  "  every  person 
who,  after  having  been  twice  convicted  and  imprisoned  in  some  penal 
institution  for  felony,  whether  committed  heretofore  or  hereafter,  and 
whether  committed  in  this  State  or  elsewhere  within  the  limits  of  the 
United  States  of  America,  shall  be  convicted,  and  sentenced  and  impris- 
oned in  the  Ohio  Penitentiary  for  felony  hereafter  committed,  shall  be 
deemed  and  taken  to  be  an  habitual  criminal,  and  on  the  expiration  of  the 
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term  for  which  he  shall  be  so  sentenced,  he  shall  not  be  discharged  from 
imprisonment  in  the  penitentiary,  but  shall  be  detained  therein  for  and 
during  his  natural  life,  unless  pardoned  by  the  Governor,  and  the  liability 
to  be  so  detained  shall  be  and  constitute  a  part  of  every  sentence  in  the 
penitentiary."  Power,  however,  is  given  to  the  Board  of  Managers  to  allow 
the  prisoner,  after  the  expiration  of  the  term  for  which  he  was  sentenced, 
to  go  upon  parole  outside  of  the  buildings  and  inclosures,  remaining  in 
the  legal  custody  of  the  guard  and  subject  at  any  time  to  be  taken  back 
within  the  inclosure  of  the  prison.  This  is  putting  into  practical  execu- 
tion the  principle  that  society  has  a  right  to  protect  itself  against  all  who 
make  determined  war  upon  it. 

In  Ohio,  the  provisions  of  the  parole  law  were  attacked  as  being  uncon- 
stitutional, on  the  grounds  (1)  that  it  was  an  infringement  of  the  exclusive 
right  of  the  Executive  to  grant  reprieves,  commutations,  and  pardons,  and 
(2)  that  it  was  an  infringement  of  the  judicial  power  vested  exclusively 
in  the  Courts.  But  the  Court  held  that  a  parole  is  not  a  pardon,  and  that, 
as  the  Legislature  has  the  right  to  fix  the  penalty  in  the  first  instance,  it 
has  also  a  right  to  mitigate  it.  As  to  its  retroactive  operation,  the  Court 
held  that  this  was  no  objection  to  it,  because  it  was  not  ex  post  facto. 
Objection  to  it  could  come  from  no  one  but  the  prisoner.  Some  difficulty 
has  been  encountered  in  Ohio  in  carrying  this  principle  into  execution, 
from  the  importunities  of  friends  of  prisoners.  But  the  underlying  prin- 
ciple of  this  plan  is  that  a  parole  must  be  earned  by  merit.  To  carry  out 
this  system  practically,  and  to  secure  all  the  benefits  which  may  result 
from  it,  the  cooperation  of  the  police  department  of  the  whole  State  is 
required. 

Sec.  104.     Rules  and  Regulations  of   Board  of  Managers  of   Ohio 

Penitentiary. 

The  Board  of  Managers  of  the  Ohio  Penitentiary,  in  pursuance  of  the 
power  conferred  upon  them,  have  adopted  certain  rules  and  regulations. 
The  practical  operation  of  this  system  can  best  be  shown  by  giving  the 
rules  and  method  of  procedure.  The  rules  adopted  by  the  Board  in  Ohio 
are  as  follows: 

OHIO    PENITENTIARY — RULES    FOR   PAROLING    PRISONERS. 

Resolved,  That  in  the  matter  of  parolinp;  prisoners,  under  Section  1  of  the  Act  passed 
by  the  General  Assembly  of  the  State  of  Ohio,  May  4,  1885,  the  Board  of  Managers  shall 
be  governed  bv  the  following  rules  and  regulations: 

First— ^o  prisoner  shall  be  paroled  who  has  not  been  in  the  first  grade,  continuously, 
for  a  period  of  at  least  four  months. 

Second— l^io  prisoner  shall  be  released  on  parole  until  satisfactory  evidence  is  furnished 
the  Board  of  Managers,  in  writing,  that  employment  has  been  secured  for  such  prisoner, 
from  some  responsible  person,  certified  to  be  such  by  the  Auditor  of  the  county  where 
such  person  resides. 

T/i/rrf— No  prisoner  shall  be  paroled  until  the  Managers  are  satisfied  that  he  will  con- 
form to  the  rules  and  regulations  of  his  parole. 

Fourth— ^vevy  paroled  prisoner  shall  be  liable  to  be  retaken  and  again  confined  within 
the  inclosure  of  said  institution  for  any  reason  that  shall  be  satisfactory  to  the  Board  of 
Managers,  and  at  their  sole  discretion,  and  shall  remain  therein  until  released  by  law. 

Fifth— Lt  shall  require  the  affirmative  vote  of  at  least  four  of  the  Managers  to  grant  a 
parole. 

Sixth— The  parole  provided  for  in  said  Act  shall  be  in  the  following  form,  signed  by  the 
President  and  Secretary  of  the  Board  of  Managers : 

3{anagers.— George  S.  Peters,  Columbus,  President;  W.  L.  Robinson,  Cincinnati:  D.  E. 
Fee,  New  Richmond;  F.  F.  Rempel,  Logan;  D.  C.  Coolman,  Ravenna;  Eugene  Powell, 
Columbus,  Secretary. 

The  Act  of  1885,  passed  May  4,  Section  8,  is  as  follows,  viz.: 

Section  8.  That  said  Board  of  Managers  shall  have  power  to  establish  rules  and  regu- 
lations under  which  any  prisoner  who  is  now,  or  hereafter  may  be,  imprisoned  under  a 
sentence  other  than  for  murder  in  the  first  or  second  degree,  who  may  have  served  the 


ininimnni  term  provided  by  law  for  the  crime  for  which  he  was  convicted,  and  wlio  has 
nut  previously  been  ci)nvicted  of  a  febmy,  and  serveil  a  term  in  a  penal  institution,  may 
be  allowed  to  go  ujiun  parole,  outside  of  the  buildings  and  iuclosures,  but  to  remain, 
while  on  parole,  in  the  legal  custody  and  under  the  control  of  the  Board,  and  suliject,  at 
any  time,  to  be  taken  back  within  the  inclosure  of  said  institution;  and  full  power  to 
enforce  such  rules  and  regulations,  and  to  retake  and  reimprisou  any  convict  so  upon 
])arole  is  hereby  conferred  upon  said  Board,  whose  written  order,  certified  by  its  Secre- 
tary, shall  be  a" sufficient  warrant  for  all  officers  named  therein  to  authorize  such  officer 
to  return  to  actual  custody  any  conditionally  released  or  paroled  prisoner,  and  it  is 
hereby  made  the  duty  of  all  officers  to  execute  said  order  the  same  as  ordinary  criminal 
jirocess. 

OHIO    PEXITEXTIARY    AT    COLUMBVS,   OHIO. 

Parole  of  Prisoner. 

Know  all  men  by  these  presents,  that  the  Board  of  Managers  of  the  Ohio  Penitentiary, 

desiring  to  test  the  ability  of  •,  a  prisoner  of  said  institution,  to  refrain  from  crime, 

and  lead  an  honoralile  life,  do,  by  virtue  of  the  authority  conferred  upon  them  by  law, 
hereby  parole  the  said  — ;— ,  and  allow  him  to  go  on  parole  outside  the  buildings  and  inclos- 
ure of  said  institution,  but  not  outside  the  State  of  Ohio;  subject,  however,  to  the  follow- 
ing rules  and  regulations: 

1.  He  shall  proceed  at  once  to  the  place  of  employment  provided  for  him,  viz.: ,  and 

there  remain,  if  practicable,  for  a  period  of  at  least  six  months  from  this  date. 

2.  In  case  he  finds  it  desirable  to  change  his  employment  or  residence,  he  shall  first 
obtain  the  written  consent  of  the  Secretary  of  said  Board  of  Managers. 

3.  He  shall,  on  the  first  day  of  each  month,  until  his  final  release,  according  to  law,  for- 
ward by  mail  to  the  Secretary  of  said  Board,  a  report  of  himself,  stating  whether  he  has 
been  constantly  under  pay  during  the  last  month;  and,  if  not,  why  not;  and  how  much 
he  has  earned;  and  how  much  he  has  expended;  together  with  a  general  statement  of  his 
surroundings  and  pros])ects. 

4.  He  shall,  in  all  respects,  conduct  himself  honestly,  avoid  evil  associations,  obey  the 
law,  and  abstain  from  the  use  of  intoxicating  liquors  as  a  beverage. 

5.  As  soon  as  possible  after  reaching  his  destination,  he  shall  report  to ,  show  him 

this  parole,  and  at  once  enter  upon  the  employment  provided  for  him. 

6.  He  shall,  while  on  parole,  remain  in  the  legal  custody  and  mider  the  control  of  said 
Board. 

7.  He  shall  be  liable  to  be  retaken,  and  again  confined  within  the  inclosure  of  said  insti- 
tution for  any  reason  that  shall  be  satisfactory  to  the  Board  of  Managers,  and  at  their 
sole  discretion. 

The  management  of  said  institution  has  a  lively  and  friendly  interest  in  the  subject  of 
this  parole,  luid  he  need  not  fear  or  hesitate  to  freely  communicate  with  the  Secretary,  in 
case  he  loses  his  situation,  or  becomes  unable  to  labor  by  reason  of  sickness,  or  otherwise. 

Description. 

Name, ;  age, :  height, ;  weight, ;  comjilexion, ;  eyes, • ;  hair, ; 

marks, ;  crime, ;  date  of  sentence, ;  date  when  admitted, ;  date  of  parole, 

■;  county, ;  Court, ;  occupation, ;  residence,  • . 

The  Board  of  Managers : 

By ,  President. 

,  Secretary. 

Seventh — No  alteration  or  amendment  shall  be  made  to  these  rules  and  regulations, 
unless  at  least  four  of  the  Managers  vote  therefor. 

The  Board  satisfy  themselves  that  the  offense  for  which  the  prisoner  has 
been  convicted  is  his  first  offense,  and  that  he  will  secure  proper  employ- 
ment, by  requiring  certificates  from  the  Prosecuting  Attorney  and  the  person 
intending  to  give  him  employment  in  the  following  form: 

Ohio  Pe>"itenti.\ry,  Secretary's  Office, ,  O., 188 — . 

To  the  Managers  of  the  Ohio  Penitentiary  : 

Gentlemen:  I   certify   that ,a   prisoner  in   the  Ohio   Penitentiary,  from 

County,  convicted  at  the term  of Court,  18 — ,  for  the  crime  of ,  and  sentenced 

for years,  and  now  an  applicant  for  parole,  has  not,  to  my  knowledge,  been  convicted 

of  a  penal  offense  prior  to  the  crime  for  which  he  is  now  sentenced,  and  I  have  no  knowl- 
edge of  any  other  indictment  or  other  serious  charge  pending  that  would  render  the 

parole  of  said unsafe  or  injudicious. 

Yours  very  respectfully, 

Prosecuting  Attorney, County,  Ohio. 
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Ohio  Pexitextiaey,  Seceetaeys  Office. ,  O., ,  188 — . 

To  the  Board  of  Managers  Ohio  Penitentiary: 

Gektlemex:    beg  to  state  that  in  the  event .  No. ,  a  prisoner  in  your 

institution,  is  deemed  by  you  a  suitable  person  to  par<  ile  under  the  provisions  of  the"  late 

law,  providing  for  such  release,  that  wHl  immediately  upon  the  release  of  the  said 

,  employ  him  at  work  in  the  art  of  ,  which  is  considered  a  useful  and  honor- 
able occupation,  and  so  far  as  may  be  in power  to  do will  aid  and  encourage  the 

said to  comply  with  the  conditions  of  his  parole,  and  to  become  a  useful  and 

honorable  member  of  society. 

My  Post  Office  address  is ,  County  of ,  Ohio. 

Cor>"TT  OF ,  Ohio. 

I  certify  that  the  above  named is  a  responsible,  reliable  citizen  of  County, 

Ohio,  and entitled  to  respect  and  consideration. 

,  Auditor, County,  Ohio. 

If  the  Board  conclude  to  parole  the  prisoner,  he  is  given  a  paper  in  the 
form  prescribed  in  the  rules.     That  is  as  follows: 

Managers. — Geo.  S.  Peters,  Columbus,  President;  W.  L.  Robinson,  Cincinnati:  D.  E. 
Fee,  New  Richmond;  F.  F.  Rempel,  Logan;  D.  C.  Coolman.  Ravenna;  Eugene  Powell, 
Columbus,  Secretary. 

The  Act  of  1885,  passed  May  4,  Section  8,  is  as  follows,  viz.: 

Section  8.  That  said  Board  of  Managers  shall  have  power  to  establish  rules  and  regu- 
lations under  which  any  prisoner  who  is  now,  or  hereafter  may  be,  imprisoned  under  a 
sentence  other  than  for  murder  in  the  first  or  second  degree,  who  may  have  served  the 
minimum  term  provided  by  law  for  the  crime  for  which  he  was  convicted,  and  who  has 
not  previously  been  convicted  of  a  felony,  and  served  a  term  in  a  penal  institution,  may 
be  allowed  to  go  upon  parole  outside  of  the  buildings  and  inclosures,  but  to  remain,  while 
on  parole,  in  the  legal  custody  and  under  the  control  ui  the  Board,  and  subject  at  any 
time  to  be  taken  back  within  the  inclosure  of  said  institution ;  and  full  power  to  enforce 
such  rules  and  regulations,  and  to  retake  and  reimprison  any  convict  so  upon  parole,  is 
hereby  conferred  upon  said  Board,  whose  written  order,  certified  by  its  Secretan,-,  shall 
be  a  sufficient  warrant  for  all  officers  named  therein,  to  authorize  .such  officer  toretarn 
to  actual  custody  any  conditionally  released  or  paroled  prisoner,  and  it  is  hereby  made 
the  duty  of  all  officers  to  execute  said  order  the  same  as  ordinary  criminal  process". 

'  OHIO    PEXITENTIAEY   AT   COLTTMBCS,   OHIO. 

Parole  of  Prisoner. 

Know  aU  men  by  these  presents,  that  the  Board  of  Managers  of  the  Ohio  Penitentiary, 

desiring  to  test  the  ability  of  ,  a  prisoner  of  said  institution,  to  refrain  froin 

crime  and  lead  an  honorable  life,  do  by  virtue  of  the  authority  conferred  upon  them  by 

law,  hereby  parole  the  said and  allow  him  to  go  on  parole  outside  the  buildings 

and  inclosure  of  said  institution,  but  not  outside  of  the  State  of  Ohio,  subject,  however, 
to  the  following  rules  and  regulations : 

1.  He  shall  jiroceed  at  once  to  the  place  of  employment  provided  for  him,  viz.: ,  and 

there  remain,  if  practicable,  for  a  period  of  at  least  "six  months  from  this  date. 

2.  In  case  he  finds  it  desirable  to  change  his  employment  or  residence,  he  shall  first 
obtain  the  written  censent  of  the  Secretary  of  said  Board  of  Managers. 

3.  He  shall  on  the  first  day  of  each  month  until  his  final  release,  according  to  law,  for- 
ward by  mail  to  the  Secretary  of  said  Board  a  report  of  himself,  stating  whether  he  has 
been  constantly  under  pay  during  the  last  month ;  and  if  not,  why  not;  and  how  much  he 
has  earned,  and  how  much  he  has  expended,  together  with  a  general  statement  of  hi> 
surroundings  and  prospects. 

4.  He  shall  in  all  respects  conduct  himself  honestly,  avoid  evil  associations,  obey  the 
law,  and  abstain  from  the  use  of  intoxicating  liquors  as  a  beverage. 

5.  As  soon  as  possible  after  reaching  his  destination,  he  shall  report  to ,  show 

him  this  parole,  and  at  once  enter  upon  the  employment  provided  for  him. 

6.  He  shall,  whUe  on  parole,  remain  in  the  legalcustody  and  under  the  control  of  said 
Board. 

7.  He  shall  be  liable  to  be  retaken  and  again  confined  within  the  inclosure  of  said  insti- 
tution for  any  reason  that  shall  be  satisfactory  to  the  Board  of  Managers,  and  at  their 
sole  discretion. 

The  management  of  said  institution  has  a  lively  and  friendly  interest  in  the  subject  of 
this  parole,  and  he  need  not  fear  or  hesitate  to  freely  communicate  with  the  Secretary  in 
case  he  loses  his  situation,  or  becomes  unable  to  labor  bv  reason  of  sickness  or  otherwise. 
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Description. 

}s;iine,  ;  age,  ;   height,  ;   weight,  ;   complexion,   ;    eyes, ;  hair, 

;    marks, ;    crime,  ;    date  of  sentence.    ;    date  when    admitted,  ; 

date  of  parole,   ;  county,  ;   Court,  — -;   occupation, ;   residence, . 

The  Board  of  Managers: 

By ,  President. 

,  Secretary. 

I  hereby  accept  the  conditions  of  the  within  parole. 

,  1886.  No. . 

The  prisoner  is  required  to  make  his  report  to  the  Secretary,  and  if  he 
desires  to  change  his  employer,  notifies  the  Secretary  of  this  fact.  These 
papers,  as  used  in  Ohio,  are  in  the  following  form: 

Parole  No.  17. 

,  0., 18,S— . 

Eugene  Powell,  Esq.,  Secretary  Board  of  Managers  of  the  Ohio  Penitentiary : 

Sie:  In  compliance  with  the  conditions  of  the  parole  granted  me,  I  herewith  report 

that  I  have  been  under  employment  during  the  last  month  as  follows :     With  Mr. , 

at per  day.    No.  of  days  "under  pay  — — .    No.  of  days  idle .    I  was  unemployed 

for  the  following  reasons:  ■ ■.    Balance  on  hand  of  last  report's  earnings .    Earned 

last    month  .    Total  .    Expenditures    last   month  .    Balance  on  hand . 

For  the  following  reasons  I  have  changed  employment ■.    Mv  present  emplover  is 

Mr. of . 

Yours  very  respectfully, 

I  believe  the  above  statement  to  be  correct. . 

OHIO   PE>ITE>TI.\ET — MANAGEE'S   OFFICE. 

Paroled  Prisoner's  Request  for  a  Change  of  Employment. 

,  O., ,  188—. 

Mk.  Eugexe  Powell,  Secretary  Board  of  Managers,  0.  P.: 

Sir:  For  the  following  reasons I  desire  to  change  my  employment  from  Mr. 

,  of ,  to  Mr. ,  of ,  who  has  agreed  to  give  me  employment,  and  will 

certify  hereafter  to  the  correctness  of  my  monthly  reports.    I  believe  that  this  proposed 
change  will  be  to  my  advantage. 

Yours  respectfully,  . 

OHIO  penitentiary — manager's  office. 

Columbus,  O., -,  188—. 

Dear  Sir:   Yours  of  the instant  is  at  hand,  requesting  a  permit  for  a  change  of 

employment  from  Mr. ,  of ,  to  Mr. ■ ,  of .     Believing  from  your 

statement  that  such  a  change  will  be  to  your  advantage,  I  consent  that  such  a  change 
take  place.  Please  see  that  your  employer  certities  to  the  correctness  of  your  monthly 
returns.  These  returns  should  be  made  with  the  utmost  care  and  promptness,  as  from 
your  observance  of  these  points  we  judge  to  quite  an  extent  as  to  your  desire  to  comply 
with  the  conditions  of  your  parole.  The  condition  of  these  reports  indicates  something  ' 
as  to  your  habits,  etc.  Please  be  prompt,  careful,  and  accurate  in  their  preparation. 
Yours  very  respectfully, 

,  Secretary. 

Then  having  earned  his  release  he  is  given  the  following  final  release: 

OHIO    penitentiary — PAROLED    MAN'S    FINAL   RELE.\.SE. 

To : 

At  the meeting  of  the  Managers,  your  absolute  release  was  authorized  to  take  effect 

.    Having  earnetl  your  parole  by  good  performance  while  here,  and  having  since 

shown  your  ability  to  maintain  yourself  and  your  character  in  ordinary  society,  there  is 
no  reason  to  prevent  your  becoming  a  well-to-do,  respected,  and  useful  citizen.    Your 
absolute  release  is  ordered  in  the  expectation  that  such  will  be  your  success. 
By  the  Managers. 

,  ^lanagers. 

,  Warden. 

Columbus,  Ohio. ,  188—. 


.     70 

If  he  has  violated  his  parole  in  any  particular,  and  it  is  desired  to  arrest 
him  and  place  him  once  again  within  prison  walls,  an  order  is  issued  for 
his  arrest  in  this  form: 

The  Act  of  1885,  passed  May  3,  Section  8,  is  as  follows,  viz.: 

Skction  8.  That  said  Board  of  Managers  shall  have  power  to  establish  rules  and  regu- 
lations under  which  anj'  prisoner  who  is  now^  or  hereafter  may  be,  imprisoned  under  a 
sentence  other  than  for  murder  in  the  first  or  second  degree,  who  may  have  served  the 
minimum  term  provided  by  law  for  the  crime  for  which  he  was  convicted,  and  who  has 
not  previously  been  convicted  of  a  felony,  and  served  a  term  in  a  penal  institution,  may 
be  allowed  to'go  upon  parole  outside  of  the  buildings  and  inclosures,  but  to  remain,  while 
on  i^arole,  in  the  legal  custody  and  imder  the  control  of  the  Board,  and  subject  at  any 
time  to  be  taken  back  within  the  inclosure  of  said  institution  ;  and  full  power  to  enforce 
such  rules  and  regulations,  and  to  retake  and  reimprison  any  convict  so  upon  parole,  is 
hereby  conferred  upon  said  Board,  whose  written  order,  certified  by  its  Secretary,  shall  be 
a  sufficient  warrant  for  all  officers  named  therein,  to  authorize  such  officer  to  return  to 
actual  custody  any  conditionally  released  or  paroled  prisoner;  and  it  is  hereby  made  the 
duty  of  all  officers  to  execute  said  order  the  same  as  ordinary  criminal  process. 

OHIO    PENITENTIARY — MANAGERS'  OFFICE. 

CoLrMBus,  O., ,  188 — . 

MfinoLQers'  Order  for  Arrest  of  Paroled  Prisoners. 
To  ,  an  Officer  of  the  Ohio  Penitentiary,  and  to  any  Sheriff,  Constable,  or  Police  Officer: 

It  appearing  to  the  undersigned,  the  Board  of  Managers  of  the  Ohio  Penitentiary,  tliat 

No. ,  an  inmate  of  said  penitentiary,  conditionally  paroled  on  the ,  188 — ,  and 

in  the  legal  custody  of  said  Managers  outside  the  penitentiary  inclosure,  has  violated  the 

conditions  of  his  parole,  it  is  hereby  ordered  that  the  said  be  retaken  and  returned 

forthwith  to  our  actual  custody  within  the  penitentiary  inclosure.  And  we  hereby 
require  you  to  so  retake  and  return  him.  And  for  so  doing  this  shall  be  your  sufficient 
warrant. 

Given  under  our  hands  this ,  188 — . 

President. 

A  true  copy  from  the  record  of  orders  made  in  regard  to  paroled  prisoners. 

Secretary. 

Sec.  105.     Correspondence.     Views  of  Warden  Peetrey. 

Our  Secretary  has  been  in  correspondence  with  several  people  in  the 
East  concerning  this  system,  and  all  speak  in  favor  of  it. 

Isaac  G.  Peetrey,  Warden  of  the  Ohio  Penitentiary,  in  a  letter  to  the 
Secretary,  dated  May  15,  1886,  says: 

Yours  regarding  parole  law  received.  We  have  now  been  practically  under  parole  law 
for  one  year;  results  all  that  the  most  sanguine  could  anticipate.  I  am  of  the  opinion  the 
power  should  be  vested  in  the  Board  of  Managers,  and  that  rules  governing  applications 
should  require  a  statement  from  the  Judge,  prosecutor,  and  a  few  honorable,  respectable 
citizens  in  addition,  as  to  former  character  and  family  relations.  I  see  that  in  almost 
every  instance  where  paid  attorneys  have  been  allowed  to  present  the  claims  of  applicants, 
we  have  most  fears  of  successful  results.  My  views  would  be  a  statement  as  above,  and 
'  then  the  prison  record  to  determine  the  recommendation  of  the  Warden.  We  find  ?io?t 
residents  of  the  State  have  given  us  trouble  who  have  been  paroled.  Those  having  homes, 
family  ties,  are  invariably  doing  well,  and  especially  where  the  wife  has  been  true  and 
steadfast  in  her  family  relations. 

Some  embarrassment  as  to  eligibility  under  our  law  as  to  second  term  prisoners.  Attor- 
ney-General holds  that  indictments  on  two  counts,  two  sentences  for  different  terms,  one 
beginning  at  the  expiration  of  the  other  received  at  same  term  of  Court,  are  first  term 
prisoners.  I  find  that  the  law  requires  that  the  prisoner  shall  serve  the  minimum  of  the 
sentence;  we  hold  they  must  complete  first  term,  and  then  serve  minimum  of  second 
before  eligible  to  parole.  The  law  ought  to  specify  such  cases,  and  if  desirable  to  parole 
such  prisoners  specially  mention  as  to  what  is  the  minimum  of  sentence,  in  the  event  of 
two  sentences  given  at  same  time. 

Above  all  things  after  the  statement  of  responsible  parties  known  to  be  such,  let  prison 
record  recommend  and  not  paid  attorneys. 

Sec.  106.     Views  of  Mr.  Porter. 

William  0.  Porter,  of  Hayesville,  Ohio,  in  a  letter  to  the  Commission, 
dated  April  7,  1886,  says: 
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We  are  now  trying  a  system  of  paroling  convicts  out  of  the  penitentiary,  which  I  think 
is  likely  to  liave  a  beneficial  influence  in  the  way  of  reformation.,  It  i)iits  the  prisoner  in 
a  i>osition  where,  by  his  good  conduct,  he  not  only  gains  his  release  from  prison,  but  also 
starts  on  the  road  to  honor  and  reputation  as  a  citizen. 

Sec.  107.     Views  of  Mr.  Wines. 

Fred.  H.  "Wines,  in  a  letter  to  the  Commission,  dated  April  12,  1886, 
says: 

The  parole  system  has  shown  itself  to  be  practicable  at  Elmira,  New  York.  It  implies 
the  existence  (if  a  tridy  reformatory  discipline  in  prison.  Where  this  is  lacking  I  should 
doubt  its  practicability. 

Sec.  108.     Views  of  Mr.  Xeff. 

William  Howard  Neff,  President  of  the  Thirteenth  National  Conference 
of  Charities  and  Corrections,  in  a  letter  to  the  Commission,  dated  xA.pril 
21,  1886,  says: 

The  prison  legislation  of  Ohio  is  largely  tentative  and  experimental ;  that  being  the 
only  way  that  many  important  questions  can  be  settled.  Our  experience  thus  far  with 
the  parole  system  is  encouraging,  and,  I  may  say,  satisfactory.  Some  improvements, 
suggested  by  experience,  will  undoubtedly  be  made.  It  is  the  only  system  yet  devised 
likely  to  reform  the  criminal.  We  notice  one  or  two  points  which  you  can  avoid : 
Paroles  ought  not  to  be  solicited  by  prisoners  or  their  friends;  smart  lawyers  should 
understand  that  paroles  are  not  to  be  given,  as  unfortunately  pardons  sometimes  are,  to 
persistent  im])ortunity  or  influence.  They  are  to  be  earned  by  the  good  conduct  of  the 
prisoner,  by  what  the  Warden,  and  Chaplain,  and  Penitentiary  Directors  can  ascertain 
about  his  character,  prospects,  and  probability  of  reformation.  This  is  especiallj'  impor- 
tant, as  sometimes  the  worst  criminals,  for  their  own  purposes,  are  the  best  prisoners. 
Properly  carried  out,  the  parole  system  will  be  a  great  relief  to  the  Governor,  as  he  wisely 
will  limit  his  consideration  of  cases  for  pardon  to  new  testimony,  innocence  of  prisoner, 
a  serious  doubt  as  to  guilt,  with  perhaps  an  eye  to  inequality  of  sentence;  but  this  last 
great  source  of  injustice,  when  sixty  or  seventy  Judges  of  different  temperaments  sen- 
tence prisoners,  with  great  discretion  given  by  the  statute,  will  be  almost  entirely  reme- 
died by  the  parole  system. 

The  parole  system  is  not  really  complete  without  another  provision,  which  may  seem 
very  severe,  but  is  very  important.  We  make  in  Ohio  a  great  distinction  between  first 
offenders  and  confirmed  criminals.  After  a  criminal  has  been  twice  sent  to  the  penitenti- 
ary, on  the  third  conviction,  the  sentence  is  for  life,  unless  mitigated  by  the  Board  of 
Prison  Directors.  He  is  liable  to  and  will  probably  serve  out  a  life  sentence.  He  is  a 
confirmed  criminal,  and  society  has  a  right  to  demand  his  seclusion.  There  will  prob- 
ablv  be  no  backward  step  taken  in  our  reformatory  work.  The  parole  system  will 
undoubtedlj'  stand,  but  it  will  be  guarded  and  explained  more  full3%  as  above  indicated. 

J.  A.  Reed,  Warden  of  the  State  Prison  of  Minnesota,  in  a  letter  to  the 
Commission  dated  May  7,  1886,  says: 

I  think  well  of  the  parole  system. 

Sec.  109.     Views  of  Mr.  Byers. 

In  answer  to  a  letter  addressed  to  Gov.  J.  B.  Foraker  of  Ohio,  A..  G. 
Bvers,  Secretary  of  the  Board  of  State  Charities  of  Ohio,  in  a  letter  dated 
April  26,  1886,  says: 

I.  Some  objections  were  raised  as  to  the  constitutionality  of  the  law,  but  our  Supreme 
Court  has  decided  the  law  to  be  constitutional. 

II.  Some  objections  have  been  raised  against  the  law  growing  out  of  a  misinterpreta- 
tion of  its  spirit  and  mistakes  in  its  administration,  the  latter  cliiefiy  in  hearing  counsel 
and  giving  consideration  to  petitions  and  other  outside  influences  by  the  Board  of 
Managers,  whereas,  the  law  contemplates  the  i)risoner  himself  while  in  custody  and 
under  the  eye  of  the  law,  his  conduct  in  labor,  study,  and  general  deportment. 

These  mistakes  wrought  sadly  upon  the  quiet,  and  I  think,  the  general  order  of  the 
penitentiary,  to  the  prejudice  of  the  law  in  many  communities. 


You  will  readily  appreciate  the  effect  of  sending  back  to  a  community  an  incorrigible, 
mean  criminal,  without  notice  or  any  opi^ortunity  for  remonstrance.  You  will  just  as 
readily  see  how  demoralizing  to  prisoners,  when  they  discover  that  outside  influences  are 
not  only  taken  into  consideration,  but  are  more  potent  than  the  best  record  the  prisoner 
can  make  for  himself.  Mistakes  aside,  for  which  the  law  is  not  res]ionsible:  the  system  of 
parole — as  provided  for  in  the  law  of  our  State — is  wise  and  practically  useful.  First,  in 
promoting  good  conduct  in  the  prisoner,  aiding  material^  as  reformatory  prison  disci- 
pline, and  in  securing  the  rehabilitation  of  the  discharged  convict.  Secondly,  it  largely 
relieves  the  Governor  from  the  consideration  of  pardon  papers,  and  of  the  greatest 
annoyances  connected  with  the  executive  office. 

But  we  have  learned  something  from  our  mistakes.  These  will  not  be  repeated.  Good 
results  are  already  apparent,  and  on  the  whole  we  are  quite  favorabh'  impressed  with  the 
law. 

Sec.  110.     Views  of  Mr.  Andrews. 

John  W.  Andrews  of  Columbus,  Ohio,  in  a  letter  to  the  Commission 
dated  April  24,  1886,  says: 

We  have  hardly  had  time  in  this  State  to  enable  us  to  judge  of  the  workings  of  the 
parole  system,  so  far  as  the  prisoners  are  concerned.  Our  Board  of  State  Charities  were 
all  in  favor  of  its  adoption,  and  if  it  can  be  properly  carried  out,  we  look  for  valuable 
results  from  it  upon  the  disciY)line  of  the  prison  and  as  a  reformatory  influence  upon  the 
younger  prisoners  generally.  Under  our  law  of  1884  the  prisoner  can  earn,  in  the  cases 
specified,  by  his  good  conduct  as  shown  by  the  record,  subject,  of  course,  to  the  sound 
judgment  of  the  Directors  in  each  case,  the  privilege  of  being  sent  out  on  parole.  The 
only  serious  difficulty  thus  far  encountered  is  that  outside  influence  is  brought  to  bear 
upon  the  Directors;  petitions  are  gotten  up,  partisan  and  family  influence  invoked,  etc., 
but  we  do  not  anticipate  pernaanent  trouble  from  this  source,  as  the  Legislature  will 
probably  provide  that  in  each  case  the  grounds  of  a  parole  shall  be  submitted  to  the 
Governor  and  approved  by  him.  It  is  vital  to  the  parole  system  that  it  shall  never  be 
extended  to  a  prisoner  except  as  a  reward  for  long  continued  good  conduct,  as  shown  by 
the  record,  and  if  it  is  not  thus  administered,  it  will  do  more  harm  than  good.  It  involves 
a  good  deal  of  labor  to  keep  a  daily  record  of  conduct  in  a  large  prison,  and  officers  can- 
not readily  become  thoroughly  acquainted  with  each  individual  among  fifteen  hundred 
or  more  prisoners,  and  the  jnirole  system  in  such  a  prison  labors  under  many  disadvan- 
tages ;  but  when  our  intermediate  prison  is  completed,  and  we  come  to  deal  with  a  moder- 
ate number  of  young  men,  or  men  found  guilty  of  a  first  offense,  we  shall  look  for  large 
and  beneficial  results  from  it. 

Sec.  111.     Views  of  Mr.  Ckossley. 

Wliile  this  S3'stem  seems  to  meet  with  such  favor,  yet  there  has  been 
expressed  some  little  objection  to  it.  G.  W.  Crossley,  Warden  of  the 
Iowa  Penitentiary,  in  a  letter  to  the  Commission,  dated  April  19,  1886,  in 
answer  to  the  question,  "  Is  the  parole  system  good  and  practicable  in 
this  country?"  says: 

I  think  not.  If  it  is  not  deemed  safe  to  liberate  a  prisoner,  unconditionally,  he  should 
not  be  liberated  until  the  expiration  of  his  sentence,  either  upon  parole  or  pardon.  A 
confirmed  and  hardened  criminal  will  not  regard  the  conditions  as  binding  in  either 
case,  and  the  result  of  the  adoption  of  the  parole  system  would,  in  my  judgment,  be  to 
secure  the  discharge  of  prisoners,  who,  while  they  had  no  intention  of  reforming,  would 
still  be  intelligent  and  shrewd  enough  to  conform  strictly  to  the  rules  prescribed,  in  order 
to  secure  a  parole.  Many  of  the  worst  criminals,  in  all  prisons,  obey  all  the  rules  and 
regulations,  and  their  conduct  as  prisoners  is  perfect,  and  thus  they  secure  the  full  benefit 
of  good  time  laws,  such  as  exist  in  Iowa,  Illinois,  and  other  States.  Under  the  parole 
system,  such  men  would  often  get  released,  while  less  hardened  but  really  more  deserv- 
ing prisoners  would  remain  their  full  time.  It  would  be  just  as  consistent  for  the  Judge 
to  suspend  sentence  during  good  behavior,  after  the  prisoner  has  been  tried  and  con- 
victed, and  I  think  more  so."  The  Board  of  Managers  of  the  Ohio  Penitentiary  seem  to 
have  great  confidence  in  the  success  of  the  parole  system,  as  adopted  in  that  State,  but 
the  short  time  that  has  elapsed  since  the  law  went  into  effect,  and  the  shorter  time  it  has 
been  on  trial,  has  not  yet  demonstrated  its  success  or  failure.  If  it  shall  prove  a  success 
in  Ohio,  it  will  be  time  enough  for  other  States  to  adopt  it.  If,  after  a  fair  trial,  the 
objections  I  have  urged  should  prove,  by  the  exercise  of  wise  discretion  on  the  part  of 
those  intrusted  with  the  jiower  to  grant  paroles,  to  be  not  well  founded,  I  shall  be  very 
glad  to  admit  that  I  was  mistaken,  and  to  urge  the  adoption  of  the  law  in  Iowa. 


Sec.  112     Views  and  Recommendations  of  Commission. 

A  large  portion  of  those  who  liave  been  convicted  of  crime  are  criminals 
by  nature  and  education.  They  are  not  driven  to  crime  by  want,  nor  are 
they  the  victims  of  sudden  and  ungovernable  passions.  They  earn  their 
living  by  crime,  as  the  honest  portion  of  the  community  do  by  toil.  Many 
causes  have  led  tliem  to  adopt  this  course  which  we  will  not  stop  to  con- 
sider here. 

Society  has  a  right  to  protect  itself.  It  takes  the  maniac  and  places  him 
in  a  safe  and  well  guarded  structure  diu-ing  the  rest  of  his  life  or  until  the 
light  of  reason  is  restored.  It  hangs  him  who  has  committed  murder,  and 
formerly  many  crimes  were  followed  by  capital  punishment.  The  man 
who  preys  on  societ}'  in  pursuance  of  a  deep  seated  design  to  do  so,  is  a 
dangerous  foe  to  it.  When  it  is  once  ascertained  that  he  does  riot  intend 
to  become  a  law-abiding  member  of  the  State,  but  intends  to  pillage  and 
maim,  society  should  restrain  him,  so  that  he  will  be  rendered  harmless. 
The  habitual  and  incorrigible  criminal  should  be  deprived  of  freedom 
during  the  rest  of  his  natural  life. 

How  shall  his  criminal  qualities  and  aversion  to  honest  life  be  ascer- 
tained? It  is  a  delicate  task  for  any  man  or  for  any  tribunal  to  exercise  the 
power  of  declaring  that  one  man  committing  an  offense  is  an  habitual  and 
incorrigible  criminal  who  would  never  reform,  and  of  sapng  that  another 
guilty  of  the  same  offense,  might,  after  he  had  served  the  punishment  due 
to  his  guilt,  lead  thereafter  a  blameless  life.  Still  this  power  ought  to  be 
lodged  somewhere. 

Sec.  113.     Those  who  are  not  Criminals  by  Nature. 

There  is  a  large  class,  at  least  in  California,  who  are  not  criminals  by 
nature,  but  who  are  too  weak  to  resist  temptation  when  exposed  to  it. 
Owing  to  conditions,  the  causes  of  which  it  might  be  difficult,  perhaps 
useless,  to  fathom,  many  young  men  grow  up  in  this  State  without  a  trade 
or  habits  of  labor  and  industry.  They  mingle  with  vicious  companions, 
and  in  some  evil  hour  a  crime  is  planned  and  executed.  Arrested  and 
hurried  to  prison,  many  of  them  are  lodged  in  the  State  Prison  before 
their  parents  or  friends  are  aware  of  their  arrest. 

We  all  know  that  many  a  good  parent  has  a  wayward  son;  not  bad,  nor 
vicious,  but  through  the  influence  of  evil  companions  he  commits  a  crime. 
He  must  be  punished,  certainly.  But  it  is  doing  him  little  good,  and 
doing  society  little  good,  to  j^ut  him  in  company  with  hardened  criminals, 
by  whom  he  is  taught  that  the  greatest  criminal  is  the  greatest  hero.  If 
he  serves  out  his  full  time,  he  has  paid  the  debt  he  owes  to  society  and 
considers  himself  under  no  obligations  to  it.  How  evident  must  it  be 
that  if  some  encouragement  were  given  to  him — if  he  was  made  to  feel 
that  not  everybody  was  against  him — all  the  best  qualities  of  his  nature 
would  be  brought  out.  Under  the  present  system,  he  must  he  kept  for  his 
full  time  or  pardoned  or  his  sentence  commuted.  How  much  better  would 
it  be,  after  haxing  caused  him  to  serve,  let  us  say,  one  year,  to  parole  him 
on  conditions  that  would  insure  his  leading  an  honest  and  industrious 
life?  By  doing  so.  full  power  would  exist  to  enforce  the  conditions 
imposed.  For  a  violation  of  any  of  them,  he  would  be  liable  to  be  taken 
back  and  placed  in  prison  again.  It  would  be  some  guaranty  to  society 
that  he  was  not  a  dangerous  man.  The  man  who  has  served  a  sentence 
becomes  a  convict.     The  world  has  put  its  mark  upon  him.  and  knows 
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him  only  to  shun  and  despise  him.     Denied  the  opportunity  to  honestly 
earn  his  bread,  he  is  forced  to  steal  it. 

Sec.  114.     Certificate  of  Character. 

The  granting  of  a  parole  would  in  a  measure  wipe  away  this  disgrace. 
It  would  be  a  certificate  of  good  character.  It  would  show  that  he  had 
been  diligent  and  faithful  in  prison,  and  in  the  judgment  of  the  prison 
managers  was  fit  to  become  a  member  of  society,  while  he  himself  would 
have  the  most  powerful  incentive  to  do  all  that  was  required,  in  order  that 
he  might  continue  to  retain  his  parole. 

If  it  is  possible  for  a  man  to  reform  at  all,  it  is  under  a  system  like  this. 
He  is  always  watched,  not  with  a  desire  to  harass  him,  iDut  for  his  own 
benefit.  It  will  be  conceded  by  all  that  reformation  is  one  of  the  principal 
objects  of  punishment.  Perhaps,  it  should  be  the  only  one.  There  is  no 
other  method,  of  which  we  have  any  knowledge,  that  is  so  sure  to  cause 
permanent  reformation  as  this.  While  he  is  out  on  parole,  he  must  of 
necessity  be  a  good  man.  He  must  show  by  monthly  reports  how  much 
he  has  earned,  how  much  he  has  spent,  how  many  days  he  has  worked, 
how  many  he  has  been  idle.  If  he  continues  honest  and  industrious 
during  the  existence  of  his  parole,  he  undoubtedly  will  continue  so  after- 
wards. 

Sec.  115.     Inequalities  of  Sentence. 

As  we  have  shown  there  are  great  variances  in  the  sentences  pronounced 
by  different  Judges  for  the  same  offense.  There  is  nothing  that  produces 
so  much  discontent  and  disaffection  among  prisoners  as  this  inequality  of 
sentences.  If  one  man  has  received  a  sentence  of  ten  or  twelve  years  for 
an  offense  for  which  another  has  received  a  sentence  of  but  one  year,  the 
former  feels  that  he  has  suffered  a  grievous  wrong,  and  when  he  leaves  the 
prison  does  it  with  feelings  of  resentment  and  an  ardent  desire  "  to  get 
even."  How  much  better  to  have  him  feel  that  he  should  have  no  grudge 
against  society.  The  parole  system  enables  these  great  and  often  unjust 
inequalities  of  sentence  to  be  corrected. 

Sec.  116.     Applications  for  Pardon. 

From  our  experience  as  Prison  Directors,  we  know  something  of  the 
importunities  of  those  who  desire  pardons  or  commutations  of  sentence. 
We  know  that  many  who  are  the  most  persistent  are  the  least  deserving, 
and  it  may  possibly  be  that  many  who  ought  to  receive  executive  clem- 
ency, either  through  modesty  or  lack  of  friends,  fail  to  make  known  their 
claims.  Yet  the  cases  of  all,  when  presented,  must  be  patiently  and  care- 
fully examined.  There  are  many  in  prison  who  might  be  liberated  with- 
out danger  to  society.  The  public  can  know  but  little  of  the  cases  that 
come  before  a  Governor  or  a  Board  of  Pardons.  When  cases  come  in 
Avhich  the  Judge  who  sentenced,  the  District  Attorney  who  prosecuted,  the 
jurors  who  tried,  and  all  who  are  interested,  unite  in  saying  that  a  mistake 
was  made,  and  that  a  gross  injustice  was  done  by  the  conviction,  and  in 
earnestly  asking  for  a  release  of  the  prisoner,  it  seems  hard  to  say  that  a 
man  should  be  confined  for  a  long  number  of  years  in  the  face  of  such  a 
showing.  The  adoption  of  the  parole  system  would  relieve  those  now 
charged  with  the  duty  of  hearing  applications  for  pardons  from  much  of 
their  arduous  and  unpleasant  duties.  By  adopting  the  suggestions  con- 
tained in  the  letters  of  the  gentleman  in  Ohio,  and  by  making  merit  alone 
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the  test,  it  oertainly  seems  to  us  that  it  is  for  the  best  interest  of  the  State 
to  adopt  this  system. 

Sec.  117.    Allowance  of  Credits. 

There  has  been  some  misunderstanding  as  to  the  manner  in  which  the 
credits  now  allowed  by  law  are  to  be  computed.  We  have  endeavored  to 
clear  this  up  by  preparing  a  table  to  be  incorporated  into  the  statute,  show- 
ing the  mode  by  which  the}'  should  be  reckoned,  and  deem  this  section  the 
most  appropriate  for  inserting  the  provisions  authorizing  the  parole  of  pris- 
oners. 

Accordingly,  we  submit  the  draft  of  an  Act  to  remove  some  of  the  uncer- 
tainties in  the  language  of  this  section,  and  conferring  authority  upon  the 
Board  of  Prison  Directors  to  establish  rules  and  regulations  for  the  parole 
of  prisoners.     This  will  be  found  in  the  chapter  on  ''Proposed  Legislation." 
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Sec.  118.     Importance  of  Subject. 

In  California,  and  generally  in  the  United  States,  comparatively  little 
attention  is  paid  to  the  fate  of  a  prisoner  who  is  released  from  prison. 
While  undergoing  sentence  he  is  forced  to  obey  the  rules  of  the  prison,  and 
is  compelled  to  perform  a  certain  amount  of  labor.  Perhaps  the  disci- 
pline enforced  in  prison  has  a  beneficial  and  reformatory  effect  upon  him. 
Perhaps  not.  He  is  given,  in  this  State,  on  discharge,  a  half-fare  ticket  to 
the  place  whence  he  came,  supplied  with  a  suit  of  cheap  clothes,  and  if  he 
has  not  sufficient  funds,  also  with  $5  in  money. 

Turned  adrift  in  the  world,  with  no  one  to  help  or  guide  him,  compelled 
to  conceal  the  fact  of  his  imprisonment  or  suffer  the  penalty  of  scorn,  he 
must  be  strong  in  spirit  indeed,  to  face  it  all  and  by  honest  life  win  back 
in  society  the  place  which  he  has  lost.  If  he  makes  an  effort  to  reform, 
his  statements  will  not  be  believed.  No  one  desires  to  employ  a  convict. 
If  he  succeeds  in  concealing  the  fact  of  his  conviction,  he  is  liable  at  any 
time  to  meet  one  who  knows  of  his  disgrace,  and  whose  silence  is  only 
purchased  at  the  price  of  hush  money. 
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On  the  other  hand  the  haunts  of  sin  and  vice  throw  open  wide  to  him 
their  doors.  They  welcome  him.  Is  it  a  wonder  then,  that  so  many  fall 
back  again  into  crime  ? 

It  will  be  conceded  that  it  is  wise  and  economical,  and  not  alone 
humane,  to  aid  every  man  who  wishes  to  lead  an  honest  life.  To  arrest, 
convict,  and  punish  a  criminal  requires  money.  Yet  what  shall  be  done  ? 
This  is  a  difficult  question,  while  all  will,  perhaps,  admit  that  something 
should  be  done. 

For  the  purpose  of  showing  the  opinions  of  others  on  this  very  important 
subject,  we  respectfully  call  attention  to  the  following  : 

Sec.  119.     Views  of  Mr.  Wines. 

Fred.  H.  Wines,  in  a  letter  to  the' Commission  dated  April  12, 1886,  says  : 

The  best  plan  of  aid  to  discharged  convicts  is  bj'  voluntary  association  of  benevolent 
men  an-d  women  disconnected  with  the  government.  This  form  of  aid  has  made  but 
slight  progress  in  this  country,  however,  and  to  encourage  it  some  subsidy  from  the  State 
Treasury  appears  to  be  essential.  A  fund  disbursed  directly  by  State  officials  does  not 
appear  to  give  the  best  results.  With  the  indeterminate  sentence,  a  graded  prison  and 
conditional  liberation,  the  difficulty  of  finding  employment  for  discharged  prisoners  is 
reduced  to  a  minimum. 

Sec.  120.     Views  of  Governor  Pierce. 

Hon.  Gilbert  A.  Pierce,  Governor  of  Dakota  Territory,  in  a  letter  dated 
April  14,  1886,  says : 

To  your  last  inquiry  as  to  the  State  extending  aid  to  discharged  convicts,  I  should  say 
that  under  certain  restrictions,  and  if  exercised  with  great  care  and  judgment,  that  this 
might  be  done  to  advantage. 

Sec.  121.     Views  of  Mr.  Garrett. 
Hon.  Phillip  C.  Garrett,  in  a  letter  dated  April  26,  1886,  says  : 

The  question  what  aid  should  be  given  to  discharged  prisoners  is  a  difficult  one  to 
answer.  That  this  is  one  of  the  most  crying  needs  to  prevent  recommitments  may  safely 
be  alleged.  In  England,  they  have  a  system  of  surveillance  for  a  term  of  months,  by  the 
l)olice,  to  whom  the  discharged  prisoners  must  report  once  a  month,  and  who  keep  an  eye 
on  them.  This  is  said  to  be  a  success,  yet  it  is  not  exactly  what  is  wanted.  Mr.  Brockway 
obtains  .situations  for  his  released  prisoners  before  their  discharge,  and  they  remain  oil 
parole,  under  his  control,  for  six  months.  But  this  is  much  easier  of  accomplishment 
with  his  class  of  inmates  than  discharged  convicts  from  a  penitentiary.  Either  a  volun- 
tary association,  such  as  the  Pennsylvania  Prisoners'  Aid  Society,  assisted,  if  necessary,  by 
State  appropriation,  or  a  State  Agent,  whose  sole  function  should  be  to  aid  discharged 
prisoners  to  secure  employment,  and  avoid  a  relapse  into  crime,  would  be  better  than  any 
other  plan  yet  devised. 

Sec.  122.     Views  of  Governor  Pattison. 

Hon.  Robert  E.  Pattison,  Governor  of  Pennsylvania,  in  a  letter  dated 
May  4,  1886,  says: 

The  State  should  give  to  each  discharged  prisoner  a  sum  sufficient  to  pay  his  expenses 
to  his  home.  In  this  State  $5  is  given  to  each  prisoner  whose  home  is  fifty  miles  from  tJie 
penitentiary  at  Philadelphia,  and  $10  over  that  distance.  Other  money  would  not  be 
judicious  if  the  penitentiary  is  near  a  large  city. 

Sec.  123.     Views  of  Mr.  Chapin. 

William  W.  Chapin,  Secretary  of  the  Board  of  State  Charities  and  Cor- 
rection of  Rhode  Island,  in  a  letter  dated  May  10,  1886,  says: 
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The  law  authorizes  the  Board  to  pay  to  each  convict  upon  his  discharge  a  sum  not 
exceeding  one  tenth  of  what  he  may  have  earned  during  his  sentence,  the  sum  in  no  case, 
however,  to  be  less  than  $5.    The  convict  must  also  be  decently  clothed  when  discharged. 

The  law  also  provides  that  not  exceeding  one  tenth  of  the  earnings  of  convicts  may  be 
paid  to  their  families  or  near  relations,  during  their  sentences,  instead  of  to  themselves. 

Sec.  124.    The  Massachusetts  System.     Views  op  the  Agents. 

Our  Secretary  addressed  letters  asking  for  a  detailed  account  of  the 
operation  of  the  Massachusetts  law  to  Daniel  Russell,  Boston,  agent  for 
discharged  male  convicts,  and  to  Miss  Sarah  E.  Frye,  Boston,  agent  for 
discharged  female  convicts,  and  in  response  received  replies  from  which 
the  following  extracts  are  taken.     Mr.  Russell  says: 

I  will  say  in  reply  that  I  am  now  in  my  twenty-first  year  as  agent  for  discharged  con- 
victs, acting  both  for  the  State  of  Massachusetts  and  also  for  the  Massachusetts  Society 
for  Discharged  Convicts. 

The  State  appropriates  yearly  .^3,000  to  be  expended  for  the  benefit  of  those  discharged 
from  State  Prison,  and  $1,000  for  salary  of  agent,  making  |4,000  in  all,  expenses  of  ofltice, 
traveling  of  agent,  and  all  other  expenses  of  agent  while  working  for  the  discharged 
convict,  to  be  paid  out  of  the  .$3,000.  The  Massachusetts  society  for  aiding  discharged 
convicts  is  supported  by  contributions  from  the  public  collected  by  the  agent;  also  an 
occasional  legacy  or  bequest  goes  into  the  treasury  of  the  society.  The  society  pays  the 
agent  $100  per  month  clear  of  all  expenses.  I  visit  the  State  Prison  the  last  week  of  every 
month  (oftener  if  necessary),  and  have  an  interview  with  each  one  who  is  to  be  discharged 
the  following  month,  become  thoroughly  acquainted  with  him  if  possible,  get  his  early 
history  as  far  forth  as  I  can,  create  a  confidence  lietween  him  and  me,  with  the  under- 
.standing  that  the  confidence  he  places  in  me  shall  be  sacred  on  my  part.  By  that  means 
the  right  way  to  deal  with  each  one  when  they  are  discharged  will  begin  to  show  itself, 
and  oftentimes  the  poor  fellow,  who  has  felt  that  he  was  entirely  forsaken  both  by  God  and 
man,  and  had  never  heard  the  words  spoken  before  in  his  ear,  "  I  have  come  to  befriend 
you,"  looks  with  astonishment,  and  feels  like  another  person,  and  the  little  spark  of  man- 
hood there  is  in  him  can  be  brought  out  in  that  way,  if  it  is  there.  When  discharged  we 
aid  him  to  get  employment,  furnish  him  with  tools  if  he  has  a  trade,  board  for  a  week  or 
two  while  seeking  employ,  clothing  enough  for  a  change,  that  he  need  not  have  to  steal  to 
keep  clean  and  decent  while  looking  for  work.  If  he  has  a  home  in  other  parts  of  the  State, 
or  in  other  States  not  too  far  oft,  we  send  him  to  his  family  or  his  friends ;  whatever  will 
benefit  him  most  to  make  a  man  of  him,  and  lead  him  into  an  honest  way  of  earning  a 
living,  that  we  strive  to  do.  What  we  might  have  to  do  to-day  for  a  man  is  no  criterion 
for  the  man  that  we  may  have  to  deal  with  to-morrow.  I  find  as  many  different  phases 
of  character  and  disposition  among  the  prisoners,  as  I  do  with  men  outside  of  the  prison, 
and  have  to  meet  them  on  that  line  and  act  accordingly. 

I  think  there  should  be  but  one  agent  for  the  State,  and  that  the  Keeper  of  each  House 
of  Correction  in  every  county  should  assist  every  man  when  discharged  from  the  House 
of  Correction,  to  the  amount  of  from  five  to  fifteen  dollars,  and  that  the  expense  should 
be  charged  to  the  county  expenses,  not  in  cash,  but  in  clothing,  family  stores  if  he  has  a 
family,  tools  if  he  needs  them,  or  in  any  way  whereby  it  will  benefit  him  and  enable  him 
to  be  a  better  man.  That  should  not  apply  to  an  habitual  tramp,  or  an  habitual  thief,  or 
an  habitual  drunkard  and  bummer.  The  law  should  be  so  that  the  Keeper  of  a  House  of 
Correction  and  the  County  Commissioners  can  use  their  good  judgment  and  some  dis- 
cretion about  it,  although,  sometimes,  I  have  tried  the  experiment  with  some  of  the  worst 
criminals  on  earth,  and  by  so  doing  have  brought  them  up  out  of  their  degradation  so 
that  they  have  led  honest  lives. 

You  need  a  great  deal  of  faith,  an  abundance  of  patience,  a  large  amount  of  persever- 
ance, and  considerable  tact  in  studying  and  understanding  human  nature,  to  be  able  to 
deal  with  that  class  of  men  rightly. 

And  Miss  Frye  says: 

It  is  not  an  easy  matter  to  give  a  summary  of  my  work,  its  duties  are  so  varied.  In 
answer  to  your  first  inquiry  I  shall  most  emphaticallj'^  say  that  I  believe  a  woman  should 
have  charge  of  female  prisoners;  if  she  has  tact  and  the  right  requisites,  she  can  get  at 
bottom  facts  in  their  personal  history,  and  upon  this  basis,  one  can  determine  the  best 
method  of  helping  them.  My  experience  as  clerk  in  the  same  department  was  of  great 
assistance  to  me,  as  I  became  somewhat  used  to  the  element  I  had  to  deal  with.  My  work 
has  been  in  direct  conjunction  with  the  Board,  who  have  given  me  the  largest  liberty  in 
conducting  it,  and  have  been  always  ready  to  be  consulted  in  difficult  cases.  There  are 
no  rules  that  can  guide  one,  circumstances  must  be  taken  into  consideration  and  work 
correspond  to  needs,  which  must  necessarily  be  of  great  variety. 

As  to  the  appropriation,  I  have  never  exhausted  it,  for,  in  my  judgment,  it  is  not  well 
to  be  lavish  with  this  class,  but  endeavor  to  put  them  in  a  way  to  help  themselves,  fur- 
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iiisliing  them  with  such  clothing  as  will  make  them  look  respectable,  and  is  needful  fur 
domestic  service,  rarely  giving  them  money,  assisting  them  and  finding  for  them  in  fam- 
ilies laundry  work,  or  that  which  they  are  able  to  do  best.  If  they  are  ill,  helping  them 
to  hospital  or  dispensary  treatment,  visiting  them  meanwhile,  assuring  thern  that  some 
one  is  interested  in  their  welfare.  Sometimes,  if  they  are  not  able  to  work.  I  pay  board 
for  them  for  a  short  time.  I  have  a  large  correspondence,  which  I  consider  invaluable ; 
some  of  them  have  continued  for  three  years;  impossible  to  visit  them,  some  of  them  so 
far  away.  Send  as  many  of  them  away  from  their  old  haunts  and  acquaintances,  as  less 
liable  to  temptation.  I  keep  a  record  of  the  women  I  help,  of  the  amount  expended, 
and  a  daily  journal,  which  is  useful  for  reference. 

Sec.  125.     Massachusetts  Law  for  Discharged  Prisoners  from  County 

Jails. 

In  Massachusetts  an  Act  was  passed  March  22,  1881,  for  the  purpose  of 
providing  aid  for  prisoners  discharged  from  jails  and  houses  of  correction. 
It  does  not  apply  to  the  State  Prison,  and  pro\ddes  that  the  keeper  of  any 
jail,  or  the  master  of  any  house  of  correction,  with  the  approval  of  the 
County  Commissioners,  may  expend  in  aiding  any  prisoner  discharged 
from  his  custody  such  sum,  not  exceeding  -$10  in  any  case,  as  in  his 
opinion  will  assist  said  prisoner  in  his  endeavors  to  reform.  The  money 
so  expended  ma}-,  in  the  discretion  of  the  keeper  or  master,  be  paid  to  the 
prisoner,  or  to  such  person,  to  be  expended  in  behalf  of  the  prisoner,  as 
the  keeper  or  master  may  select,  or  for  furnishing  the  prisoner  with  board, 
clothing,  transportation,  or  tools.  The  amount  so  expended  by  any  keeper 
or  master  under  this  law  are  allowed  and  paid  to  him  by  the  Treasurer  of 
the  county  in  which  the  jail  or  house  of  correction  is  located. 

Sec.  126.     Views  of  Mr.  Cable. 

G.  W.  Cable,  of  Xorthampton,  Massachusetts,  in  a  letter  to  the  Com- 
mission dated  .June  29,  1886,  says: 

They  should  have  at  least  decent  attire,  and,  if  destitute,  transportation  to  some  point 
where  the  chances  are  comparatively  good  for  a  new  sfart  in  life.  Prisons  could  have  a 
large  correspondence  list  of  benevolent  Xierson.s  willing  to  have  more  or  less  salutary  and 
unobtrusive  oversight  of  discharged  convicts. 

Sec.  127.     Views  of  Mr.  Greene. 

Jacob  R.  Greene,  of  Hartford,  Connecticut,  in  a  letter  to  the  Com- 
mission dated  June  29,  1886,  says: 

Supposing  that  the  efforts  to  assist  discharged  prisoners  must  come  entirely  from  pri- 
vate individuals,  or  associations  of  charitable  persons,  and  not  from  the  State,"the  answer 
to  your  fourth  question  is  greatly  dependent  upon  the  circumstances  in  each  case.  1 
think  it  is,  in  any  broad  discussion  of  the  matter,  somewhat  tied  in  with  your  sixth 
question.  It  is  a  very  serious  question,  what  the  State,  as  such,  can  do,  either  for  dis- 
charged prisoners  or  for  those  persons  who  constitute  the  class  from  which  criminals 
come,  although  they  may  have  as  yet  committed  no  crime.  My  personal  feeling  is  that 
the  power  of  the  State  is  very  small  in  such  matters.  The  State  is  a  jjurely  secular  affair, 
and  criminality  is  a  matter  of  character;  and  the  State  has  very  little  to  do  with  that. 
The  instruction  which  it  provides  for  its  future  citizens  is  of  an  entirely  secular  char- 
acter. 

Sec  128.     Views  of  Mr.  Buckner. 

R.  C.  Buckner,  Manager  of  Buckner's  Orphans'  Home,  in  a  letter  dated 
Dallas,  Texas,  May  25,  1886,  in  answer  to  the  question,  "  Do  you  believe 
that  the  State  should  engage  in  this  work?"  says: 

I  certainly  do.  The  objects  of  imprisonment  should  be  but  two,  and  neither  should  be 
punishment.    The  safety  and  good  of  society  should  be  one,  the  reformation  of  prisoners 
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the  other.  As  attention  and  kind  treatment  to  a  child,  after  correcting  it,  are  necessary 
to  retain  its  confidence  and  love,  and  to  influence  it  to  do  better,  so  with  the  treatment 
upon  the  part  of  the  State  of  released  prisoners.  In  Texas,  nothing  is  done  in  this  way, 
except  to  furnish  the  released  with  a  certain  quantity  of  clothing,  and  expense  money  to 
his  former  communitj'. 

In  answer  to  the  question,  "  Should  the  State  aid  private  associations?" 
he  rephes: 

Only  to  the  amount  of  the  actual  cost  of  postage  and  stationery,  and  expense  of  travel 
necessary  in  the  work,  and  that  only  to  organizations  non-sectarian  and  purely  charita- 
ble, with  otficials  appointed  or  approved  by  the  State.  This  answer  is  purely  theoretical, 
without  any  personal  experience  or  observation. 

In  answer  to  the  question,  "  What  has  been  your  experience  with  dis- 
charged prisoners?"  he  answers: 

Not  extensive,  yet  pleasant  and  encouraging.  I  have  one  in  mind  now,  who  was  im- 
prisoned for  murder.  He  was  never  abandoned  by  the  hopes  and  efforts  of  his  friends. 
His  deportment  in  the  penitentiary  was  excellent,  and  his  sentence  commuted.  After 
his  release,  employment  and  encouragement  were  given  him  in  the  community  from 
which  he  was  sent.  Gradually  he  arose,  and  established  himself,  became  noted  for"  indus- 
try and  good  conduct,  is  now  even  a  useful  member  of  church,  and  a  married  man.  Had 
he  been  denied  employment,  and  been  kicked  out  of  society,  his  utter  ruin  might  have 
followed,  and  greater  injury  to  society. 

In  answer  to  the  question,  "Is  it  difficult  to  obtain  emplo\Tnent  for 
prisoners?"  he  responds: 

The  greater  difficulty  is  in  getting  released  persons  to  settle  down  from  wandering,  and 
accept  regular  work.  In  fact,  this  is  true  with  reference  to  all  classes  of  very  wicked  and 
abandoned  persons. 

Sec.  129.     Views  of  Mr.  Coffin. 

Charles  F.  Coffin,  of  Chicago,  in  a  letter  to  the  Commission,  dated  June 

28,  1886,  says: 

Find  suitable  places  for  them  where  they  can  obtain  employment;  and  as  preparatory 
to  this,  establish  homes  where  they  may  be  employed  until  some  suitable  places  are  found. 
An  example  of  such  a  "home"  exists  in  New  York,  and,  on  a  smaller  scale,  here. 

Sec.  130.     Views  of  Mr.  Brockway. 

Z.  R.  Brockway,  Superintendent  of  Elniira  Reformatory,  of  New  York, 
in  a  letter  dated  July  7,  1886,  forwarded  to  the  Commission  by  Mr.  M.  H. 
Arnot,  says: 

The  best  aid  to  discharged  prisoners  is  that  rendered  b\'  the  prison  authorities  while 
holding  the  prisoner  under  legal  control  (on  parole),  by  employment  and  supervision, 
with  any  such  pecuniary  aid  as  is  necessarj'  to  put  him  into  a  self-supporting  condition. 

Sec  131.     Views  of  Warden  Carter. 

Geo.  W.  Carter,  Warden  of  the  Wisconsin  State  Prison,  in  a  letter  to  the 
Commission,  says,  in  answer  to  the  question,  ''What  aid  should  be  given  to 
discharged  prisoners  to  prevent  them  from  falling  again  into  crime,  and  to 
assist  them  in  obtaining  employment?": 

A  work  establishment,  where  wages  can  be  paid  and  a  certificate  of  good  conduct  given 
on  discharge.  This  should  not  be  confined  to  ex-convicts,  but  all  tramps  and  unemployed 
who  apply  should  be  received.  By  this  means  it  would  not  be  regarded  simply  as  an 
ex-convicts'  refuge,  and  shunned  for  that  reason. 
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Sec.  132.    Views  of  Warden  Brush. 

A.  A.  Brush,  Agent  and  Warden  of  Sing  Sing  Prison,  New  York,  in  a 
letter  to  the  Commission,  dated  July  12,  1886,  suggests  as  the  best  aid  for 
discharged  prisoners: 

An  agency,  with  funds  from  the  State,  for  procuring  employment. 

Sec.  133.     Views  of  Mr.  Highton. 

E.  R.  Highton,  in  a  letter  to  the  Commission,  dated  July  23,  1886,  says, 
in  answer  to  the  question  as  to  the  best  way  of  dealing  with  discharged 
prisoners: 

Priisoners'  aid  societies,  with  some  official  recognition,  and  which  would  have  an  effective 
agency  to  meet  and  take  charge  of  prisoners  on  their  release,  as  practiced  by  the  St.  Giles, 
and  the  Dublin  Prison  Gate  Mission,  etc.,  and  as  described  by  General  Brinkerhoff  in  his 
report  to  Gov.  Hoadley,  of  Ohio,  at  page  twenty  of  the  Ninth  Annual  Report  of  the  Board 
of  State  Charities,  and  as  referred  to  by  Dr.  Bj-ers,  of  Columbus,  Ohio,  in  the  Chicago 
News  of  April  10, 1886. 

Sec.  134.     Views  of  General  Brinkerhoff  on  this  Subject. 

General  R.  Brinkerhoff,  of  Ohio,  has  given  a  great  deal  of  attention  to 
this  subject,  and  has  published  a  small  pamphlet  which  he  entitles  "Past 
Penitentiary  Treatment  of  Criminals."  He  speaks  of  the  fact  that  in  the 
treatment  of  the  criminal  classes  legislation  deals  almost  entirely  with 
penalties  and  punishment.  Punishment  is  the  antidote  and  cure-all  of 
crime. 

In  short  (says  he)  is  it  not  time  for  legislators  to  know  and  remember  that  punishment 
without  cure  is  of  little  value,  and  that  prevention  is  better  than  punishment  and  cure 
combined  ?  This  fact,  so  palpable  to  any  one  who  will  give  earnest  attention  to  the  subject, 
does  not  seem  to  have  received  practical  application  to  any  large  extent  until  the  present 
century,  and  even  now  its  recognition  by  legislators  is  the  exception  rather  than  the  rule. 
In  our  own  country  this  is  especially  the  case,  and  to  our  shame  it  must  be  said,  we  are 
far  behind  the  best  experience  of  the  age  in  dealing  with  the  criminal  classes.  Our  jails 
remain  substantially  what  they  were  fift^^  years  ago,  when  De  Tocqueville  pronounced 
them  the  worst  in  the  civilized  world,  and  are  nurseries  of  crime  rather  than  its  cor- 
rectors. Our  penitentiaries,  with  a  few  exceptions,  are  simply  punishing  places,  and  as  a 
rule  result  in  making  men  worse  instead  of  better. 

He  then  proceeds  to  say  that  the  system  of  progressive  classification, 
or  Crofton  system,  as  it  is  called,  is  rapidly  becoming  universal.  This 
system  has  often  been  described,  but  as  General  Brinkerhoff  speaks  of  it 
with  particular  reference  to  the  subject  of  aid  to  discharged  prisoners,  we 
shall  use  his  language  to  show  what  is  done  in  this  respect  in  England. 

Sec.  135.     Description  of  the  Crofton  System. 

The  Crofton  system  proper  grades  its  prisoners  into  three  or  more  classes.  At  Elmira 
these  classes  are  all  in  the  same  prison.  In  Ireland,  they  are  in  three  separate  prisons, 
located  at  a  distance  from  each  other.  In  its  best  form,  the  prisoners  are  not  sentenced 
for  a  definite  period  f)f  time,  but  are  sent  to  prisons  as  patients  are  sent  to  the  hospital, 
to  be  cured,  and  not  to  be  discharged  until  they  are  cured.  The  duration  of  confinement, 
therefore,  is  entirely  dependent  upon  the  prisoner  himself. 

At  Elmira  he  starts  in  the  second  class,  and  he  can  go  up  or  go  down,  just  as  he  will. 
But  a  system  of  marking  his  position  is  accurately  and  constantly  located.  A  certain  num- 
ber of  good  marks,  and  a  certain  period  of  good  conduct  brings  the  privilege  of  a  trial 
discharge  on  ticket  of  leave.  Outside  the  prison  walls  he  is  still  a  convict  under  sentence, 
and  subject  to  be  recalled  at  any  time  for  misconduct.  If  his  conduct  continues  good,  so 
that  he  fully  establishes  a  trustworthy  character,  he  is  finally  graduated  into  complete 
citizenship.  This  conditional  discharge  has  proved  so  powerful  an  incentive  for  good  that 
experiments  have  been  made  to  utilize  it  in  other  prisons  not  conducted  on  the  Crofton 
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system.  In  our  prisons,  as  now  constituted,  the  liberation  of  a  prisoner  at  the  expiration 
of  his  sentence  is  a  matter  of  small  moment  to  the  prison  authorities.  He  has  served  hi.s 
term  and  discharged  his  obligation  to  the  State.  The  doors  are  opened,  and  as  he  goes 
out  the  books  are  closed  with  the  doors,  and  the  State  ends  all  further  interest  in  hi-s  wel- 
fare. The  discharged  prisoner,  of  course,  goes  where  he  is  most  welcome,  and  that,  as  a 
rule,  is  to  his  old  haunts,  and  among  his  old  companions  in  crime,  and  the  "last  state  of 
that  man  is  worse  than  the  first."  In  the  judgment,  however,  of  those  who  have  given 
the  largest  consideration  to  the  subject,  the  liberation  of  a  prisoner  is  the  most  important 
moment  of  all  connected  with  his  punishment,  and  therefore,  the  post-penitentiary  treat- 
ment of  a  convict  becomes  a  matter  of  prime  importance. 

The  Crofton  svstem,  with  its  indeterminate  sentence  and  conditional  discharge,  recog- 
nizes this  fact,  and  provides  the  necessary  appliances  for  the  future;  and  so  vast  has  been 
its  influence  for  good  that  it  seems  exceedingly  important  that  we  should  transfer  its  ben- 
efits as  far  as  practicable  to  our  ordinary  prisons.  The  only  country  in  which  this  has 
been  done  to  any  large  extent  is  in  England,  and  most  fully  there  in  the  County  of 
Gloucester,  where  the  idea  seems  to  have  originated,  or  at  least  where  it  first  received 
public  recognition  and  approval. 

For  the  details  of  the  working  of  this  system,  which  is  known  as  police  supervision,  I 
am  indebted  to  Mr.  Barwick  Baker,  who  for  nearly  a  half  century  past  has  been  one  of 
the  Associate  Justices  of  the  County  of  Gloucester,  and  through  whose  efforts  largely  the 
system  has  been  brought  to  its  present  condition  of  efficiency.  It  is  an  interesting  his- 
tory, but  I  have  only  time  to  consider  the  completed  system  as  now  operated  under  the 
Act  of  Parliament, "adopted  August  21,  1871,  and  through  the  concerted  action  of  the 
Associated  Justices  of  the  County  of  Gloucester.  I  quote  mainly  from  Mr.  Baker's  own 
statements.  He  says,  as  far  back  as  1839  Matthew  Davenport  Hill  recommended  that 
all  persons  convicted  of  felony  for  the  second  time  should  be  placed  under  the  supervis- 
ion of  the  police.  In  1869  this  recommendation  was  carried  into  effect  by  the  Legislature, 
but  the  powers  given  to  the  police  were  hardly  sufficient.  In  1871,  however,  the  Act  called 
Prevention  of  Crimes  Act  was  passed,  and  under  this  the  English  Courts  are  now  work- 
ing. Under  this  law,  when  any  one  is  convicted  of  felony,  and  a  previous  conviction  of 
felony  has  been  proven  against  him,  the  Court  may  sentence  him  to  be  under  the  super- 
vision of  the  police  for  any  term  not  exceeding  seven  years  after  the  end  of  his  punish- 
ment. While  he  is  under  supervision,  he  is  bound  to  report  himself  every  month  to  the 
police  of  his  district,  or  to  some  person  whom  they  may  designate  to  receive  it,  and  must 
give,  if  required,  an  account  of  his  earnings  and  manner  of  living.  Secondly,  he  must 
not  remove  from  the  district  where  he  is  living  without  giving  notice  to  the  police  of  the 
district.  Thirdly,  he  must  not  remain  in  any  district  to  which  he  may  remove  over 
forty-eight  hours  without  giving  notice  to  the  police  of  the  district.  For  disobedience 
to  either  of  these  orders  he  may  be  rearrested  and  returned  to  prison. 

When  a  convict  is  sentenced  to  siipervision,  he  will,  while  in  prison,  be  asked  where  he 
intends  to  settle,  and  whether  he  is  able  to  find  work  there.  The  Warden  of  the  prison 
will  then  write  to  the  police  of  the  district,  stating  what  time  the  man  is  coming  there, 
and  if  necessary,  desiring  them  to  look  out  for  someplace  of  work  for  him.  His  railroad 
fare  will  then  be  paid  to  him,  and  he  will  immediately  report  himself  at  the  nearest  police 
station,  where  he  will  be  told  where  he  can  find  work,  or  if  necessary,  may  receive  aid 
from  a  discharged  prisoners'  aid  society.  If  he  continues  there  in  steady  work  he  will  be 
free  from  molestation  or  interruption  of  any  kind  as  a  man  of  the  highest  character.  He 
will  have,  indeed,  once  a  month  to  report  himself  either  to  the  police  or  some  other  per- 
son appointed  bv  them.  When  they  are  satisfied  as  to  his  steady  conduct,  they  may 
authorize  the  nearest  Justice  or  clergyman,  or  even  his  own  employer  to  receive  his 
report. 

If  he  wishes  to  remove  to  another  district  or  to  another  county,  he  has  only  to  go  to 
the  pohce  and  tell  them  where  he  intends  to  go,  and  they  will  write  to  the  police  of  the 
district  under  whose  care  he  wUl  go  on  as  before.  Even  if  he  change  his  mind  on  the 
road  and  finds  some  place  of  work,  he  has  only  to  give  notice  to  the  police  and  state  his 
history,  and  he  may  work  in  that  district  as  long  as  he  pleases.  Thus  so  long  as  he  con- 
forms'to  the  rules,  "he  is  little,  if  at  all,  worse  off  than  the  freest  laborer.  The  practical 
operation  of  this  law  has  proved  itself  much  more  satisfactory  in  every  way  than  the  old 
system,  and  one  year  of  imprisonment,  with  seven  years  of  supervision,  is  found  far 
better  than  a  longer  sentence  without  supervision.  In  the  nature  of  things  this  must 
be  so.  For  if  the  man  desires  to  reform,  every  incentive  is  afforded  him.  The  police, 
instead  of  being  his  enemy,  are  his  friends,  and  it  is  made  their  duty  to  help  him  and 
protect  him  as  long  as  he  shows  a  disposition  to  be  a  good  citizen.  If  he  is  incorrigible, 
the  police  knows  where  he  is,  and  any  overt  act  returns  him  to  prison. 

Concerning  minor  offenders,  a  similar  system  is  recommended.  Mr. 
Baker  says: 

I  believe  that  with  the  introduction  of  a  short  and  simple  Act  of  Parliament,  power 
might  be  given  to  Justices  in  a  case  where  they  would  now  ordinarily  give  twelve  months' 
imprisonment,  and  where,  from  the  knowledge  of  the  prisoner's  antecedents,  they  might 
deem  it  a  fit  case  to  pass  sentence  of  three  years'  liability  to  imprisonment,  explainmg 
at  the  same  time  to  him  and  the  public  that  "he  would  probably  be  actually  m  prison  for 
only  one  month,  and  pass  the  rest  of  the  time  under  supervision,  unless  he  is  any  way 
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misbehaved;  tliat  during  this  time  he  would  have  to  find  work  and  his  character  known, 
and,  tlierettire,  jiriiliably  not  at  high  wasies;  that  he  must  rejjort  himself  to  the  police  and 
answer  their  questions  every  month,  or,  if  you  please,  oftener;  that  lie  nuist  pay  a  small 
sum,  say  a  shilling  a  week,  toward  repaying  all  he  has  stolen,  and  secondly,  repaying, 
part  at  least,  of  the  expenses  of  his  prosecution;  that  he  must  feel  encouraged  to  hope  to 
regain  that  character  oy  the  only  means  by  which  it  can  be  regained,  namely,  by  a  long 
course  of  steady,  honest  life.  1  believe  were  this  system  well  carried  out,  it  would  reduce 
our  gaol  population  and  the  cost  oi  it  very  greatly;  that  it  would  be  more  deterrent  to 
those  likely  to  fall  into  crime  to  see  the  criminal  working  among  them  for  three  years 
and  repaying  what  lie  has  cost  the  public,  than  to  have  him  removed  out  of  sight  to  a 
gaol  of  which  they  know  nothing.  1  believe  that  earning  his  own  living,  under  a  strict 
but  kind  supervision,  would  be  more  reformatory  than  the  prison;  and  I  believe  that  a 
long  supervision  would  be  a  greater  safeguard  to  the  public  than  the  far  shorter  imprison- 
ment. 

General  Brinkerhoff  then  continues: 

Mr.  Baker  also  advocates  a  system  of  police  exchanges  among  countries  and  States,  of 
information  in  regard  to  criminals,  somewhat  upon  the  plan  of  our  Associated  Charities. 
It  was  supposed  that  it  would  be  very  difficult  to  keep  track  of  persons  discharged  in  this 
way,  but  it  does  not  prove  so  in  practice.  Even  in  the  City  of  London,  with  a  popula- 
tion of  4,000,000.  where  the  greatest  difficulty  was  expected,  it  appears  from  the  police 
rei^ort  of  1881  that  out  of  1,200  prisoners  sentenced  to  police  supervision  there  were 
not  over  30  who  were  not  regularly  reporting.  From  the  results  of  this  system,  after 
twelve  years  of  experience  in  operating  and  observing  it,  Mr.  Baker  asserts  that  it  can 
no  longer  be  doubted  that  conditional  liberation  for  a  prisoner  is  an  enormous  improve- 
ment on  the  old  system.  This  statement  of  Mr.  Baker  is  fully  corroborated  by  the  best 
authorities  in  England.  Mr.  William  Tallack,  the  Secretary  of  the  Howard  Association 
of  London,  who  is  in  a  position  to  know  thegeneral  judgmentupon  the  subject  more  fully, 
perhaps,  than  any  other  man,  writes  me  in  a  recent  letter  that  the  preponderance  of  pub- 
lic sentiment  is  that  the  system  operates  "well  and  wisely."  Mr.  Tallack  says  that  those 
who  object  to  it  do  so  upon  the  ground  of  its  severity,  and  claim  that  it  has  "  a  cruel  and 
discouraging  effect  upon  the  persons  supervised  after  their  discharge  from  prison." 

That  it  is  severe  and  discouraging  to  a  confirmed  criminal  is  doubtless  true,  but  to  a 
prisoner  who  desires  to  live  honestly  and  regain  his  character,  it  is  in  every  way  helpful. 
I  do  not  commend  the  system  because  it  coddles  criminals,  but  because  it  discriminates 
so  as  to  restrain  the  incorrigible  and  help  the  repentant. 

Now  the  question  arises,  can  this  system  be  operated  in  America?  Personalh'  1  have  no 
doubt  of  it.  Very  likely  it  cannot  be  carried  out  here  as  efficiently  as  in  a  compact  and 
closely  organized  community  like  England,  but  I  am  very  sure  that  it  can  be  so  operated 
as  to  he  of  great  advantage  h<  society,  and  without  any  additional  machinery  except  the 
appointment  of  a  State  Superintendent  of  Discharged  Prisoners,  with  power  to  command 
the  cooperation  of  the  ordinary  police  forces  of  the  State.  That  this  cooperation  may  be 
more  effective,  the  Governor  of  the  State  should  be  made  the  executive  head  of  the  police 
of  the  State,  the  same  as  he  is  of  the  militia.  The  Superintendent  of  Discharged  Prison- 
ers should  also  be  provided  with  a  small  fund  out  of  which  to  relieve  temporarily  a  pris- 
oner in  distress  or  out  of  work. 

In  this  matter  of  prison  reform,  however,  the  ultimate  end  to  be  aimed  at,  and  hoped 
for,  and  prayed  for,  is  the  entire  reconstruction  of  our  present  prison  system,  and  the 
universal  substitution  of  the  system  of  progressive  classification,  based  upon  the  inde- 
terminate sentence.  Everything  else  is  but  patchwork;  very  necessary  and  very  useful, 
but  patchwork  nevertheles's. 

Sec.  136.     Description  of  the  Gloucester  System. 

General  Brinkerhoff  then  proceeds  to  speak  of  the  Gloucester  system: 

In  the  County  of  Gloucester  (says  he),  an  additional  system  of  police  supervision,  in  a 
modified  form,  has  been  extended  to  prisoners  not  included  in  the  Acts  of  Parliament, 
and  which  has  been  created  by  agreement  among  the  Judges  and  prison  officials  of  the 
county.  This  is  described  by  ilr.  Baker  as  follows :  "  I  feel  some  diffidence  in  suggest- 
ing a  system  which  as  yet  has  had  scarcely  six  years  of  trial  in  its  full  extent,  and  only 
over  one  county  containing  .380,000  of  population,  and  only  800,000  of  English  acres;  yet 
I  think  it  will  be  found  on  examination  to  have  answered  so  well  as  to  entitle  it  to  con- 
sideration." 

There  is,  unhappily,  a  feeling  prevalent  that  punishment  is  given  by  way  of  retalia- 
tion or  atonement  for  a  crime,  and  that  when  a  man  leaves  the  prison  he  has  paid  his 
debt,  has  atoned  for  his  wrong,  and  is  entitled  to  be  received  as  one  who  has  not  erred. 
Such  a  man  conceives  that  he  has  a  right  to  the  same  class  of  work  and  wages  to  which 
he  was  previously  accustomed,  and  finding  himself  rejected,  he  thinks  that  he  is  unfairly 
treated,  and  that  he  is  justified  in  obtaining  equally  good  employment,  either  by  su])- 
pressing  the   truth,   or  by  direct  falsehood,  and  when  discovered   and   turned   off,  he 
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relapses  at  once  to  crime.  It  is  much  to  be  desired  that  all  who  have  the  opportunity, 
Judges,  Magistrates  in  passing  sentence,  Governors,  officers — especially  Chaplains  of 
prisons — and  those  who  take  a  kind  interest  in  assisting  prisoners  after  their  discharge, 
should  impress  upon  them  that  the  punishment  is  no  payment  of  their  debt  to  society, 
but  an  additional  cost,  and  therefore,  increase  of  debt ;  that  there  can  be  no  atonement 
in  a  compulsory  submission,  but  that  they  may  atone  for  the  wrong  and  regain  their 
character  more* or  less,  by  taking  a  lower  class  of  work,  perhaps  at  lower  wages,  and  by  a 
long  course  of  steadj'^  conduct  in  the  sight  of  men,  building  up  the  good  name  they  for  a 
time  lost. 

It  was  long  ago  the  theor.y  in  England  that  when  a  man  had  committed  a  crime  and 
undergone  his  punishment,  it  was  better  that  he  should  go  to  some  new  country,  where 
he  was  not  known,  and  begin  a  fresh  life  with  an  unstained  character,  even  though 
obtained  at  the  cost  of  concealment  of  the  truth,  by  which  he  evades  the  natural  and 
X>roper  punishment  of  his  offense.  This  was  not  found  to  answer.  Even  where  the  truth 
was  not  discovered,  the  man  felt  that  he  was  obtaining  employment  under  false  pre- 
tenses, and  either  was  unhappy  through  the  dread  of  discovery,  or,  which  had  a  still 
worse  effect  upon  his  mind,  he  became  callous  to  the  deceit.  Though  change  of  country 
is  not  often  advocated  now,  yet  there  is  still  a  prevalent  idea  that  the  police  ought  never 
to  betray  the  antecedents  of  a  recently  discharged  prisoner,  even  when  they  find  him 
employed  in  a  place  of  trust,  which  would  have  heen  refused  to  him  had  his  character 
been  linown  (thereby  exposing  the  prisoner  to  the  temptation  of  abusing  the  over  confi- 
dence of  his  trust),  in  order  to  spare  him  the  risk  of  losing  the  situation  he  has  obtained 
through  his  concealment  of  the  truth.  This  system  of  truthfulness  also  saves  a  dis- 
charged prisoner  from  imposition  from  his  old  associates.  If  a  man  has  got  a  place  with- 
out his  antecedents  being  known,  and  by  good  conduct  has  gained  the  esteem  of  his 
employer,  and  is  highly  trusted,  and  then  is  recognized  by  some  rascal  who  knows  his 
history,  and  threatens  to  reveal  it,  and  demands  hush  money,  the  poor  wretch  is  entirely 
in  the  rascal's  hands,  and  may  be  driven,  first  to  give  up  everj'  dollar  he  has  saved,  and 
after  that  to  plundering  his  employer  to  any  extent — to  prevent  what?  Why,  to  prevent 
the  truth  from  being  known.  Had  he  never  concealed  or  been  allowed  to  conceal  the 
truth,  he  would  have  risen,  more  slowly,  perhaps,  but  he  would  have  been  safe.  We 
believe  that  the  punishment  of  imprisonment,  though  indispensable  until  we  can  find  a 
better  substitute,  is  unnatural,  weakening,  degrading,  and  costly;  that  the  natural  pun- 
ishment of  feeling  the  loss  of  character  for  a  time,  and  struggling  to  regain  the  confidence 
of  society,  is  healthful,  strengthening,  and  ennobling,  besides  being  costless,  and  that  it  is, 
therefore,  mucli  to  be  desired  that  we  should  use  the  former  as  little  and  the  latter  as 
much  as  we  reasonably  can.  We  therefore  give  to  each  discharged  prisoner,  whether 
sentenced  to  police  supervision  or  not,  a  paper  stating  that  it  is  his  duty  to  inform  his 
employer  of  the  whole  truth,  and  that  if  he  does  not  do  this,  the  policeman  will  probably 
do  so.  Further,  if  he  has  difficulty  in  finding  work,  the  police  will  do  what  they  can  for 
him,  and  will  assist  him  in  all  things,  so  long  as  he  lives  honestly  and  does  not  conceal 
his  antecedents.  The  policemen  are  instructed,  if  they  find  a  recently  discharged  pris- 
oner in  a  place  of  trust,  to  inform  the  Chief  Constable  of  the  county,  and  to  leave  him  to 
tell  the  emploj^er  or  not,  as  he  may  judge  best,  but  they  have  special  instructions  to  be 
kind  to  all  discharged  prisoners,  and  to  assist  them  with  advice;  or,  if  they  find  them  in 
any  distress  not  caused  by  their  own  misconduct,  to  help  them  with  money  from  our 
charity  fund.  When  we  commenced  this  system,  nearly  six  years  ago,  there  were  great 
fears  that  it  would  at  least  occasion  some  distress,  and  that  much  money  would  be 
required.  We  found,  on  the  contrary,  that  all  our  discharged  prisoners  who  remained  in 
the  country  were  carefully  looked  after  by  the  police,  and  that  all  who  were  willing  and 
able  to  work  were  employed,  and  that  the  sums  given  away  were  extremely  small.  The 
discharged  prisoners  generally  speak  with  gratitude  of  the  kindness  they  have  received 
from  the  police,  while  the  latter  found  it  less  trouble  to  be  applied  to  as  friends  by  the 
discharged  prisoners,  than  to  maintain  a  secret  watch  over  them;  and  this  more  friendly 
relation  to  the  police  strengthens  the  discharged  prisoner  against  temptation,  and  greatly 
lessens  relapses  into  crime.  We  have  not,  in  these  six  years,  had  one  instance  of  the 
Chief  Constable  having  to  inform  an  employer  of  a  discharged  person's  antecedents;  and 
when  there  is  nothing  to  conceal  there  is  no  fear  of  detection,  and  no  possibility  of  being 
turned  out  of  work  or  branding  in  consequence  of  being  found  out.  It  is  true  that  there 
are  many  who  object  to  employing  discharged  prisoners,  and  though  we  may  regret  this 
objection,  we  have  no  right  to  deceive  them  or  allow  them  to  be  deceived;  but  there  are 
quite  enough  employers  who,  either  from  kindly  feeling,  or  for  the  sake  of  slightly  lower 
wages,  are  willing  to  take  such  men,  and  the  police  can  find  out  with  very  little  trouble 
where  to  place  any  one  who  cannot  find  work  for  himself.  The  public  appear  to  appre- 
ciate the  being  fairly  dealt  with,  and  many  are  willing  to  employ  a  discharged  prisoner, 
with  a  full  knowledge  of  his  character,  who  would  have  turned  one  off  who  was  found  to 
have  obtained  employiuent  without  stating  the  truth.  On  the  whole,  on  six  years'  expe- 
rience, we  can  recommend  the  consideration  of  the  measure  to  other  countries. 

In  1854,  Sir  Walter  Crofton  commenced  his  system  in  Ireland.  Beginning  with  the 
same  grounds  as  the  Gloucester  system,  he  simply  carried  it  out  and  did  not  let  the  con- 
victs go  until  places  were  found  for  them,  and  a  watch  was  carefully  kept  upon  them,  and 
the  employers  of  convicts  knew  it.  Mr.  Baker  states  that  in  1861,  he  went  with  Baron 
Holzendorff  and  Col.  A.  Koryd  to  talk  with  a  large  number  of  tradesmen  of  Dublin,  some 
of  \evy  high  class,  who  employed  some  of  the  convicts,  and  thej'  told  him  that,  while  at 
first  they  had  not  much  liked  taking  them,  they  now  hoped  never  to  be  without  some  of 
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them,  as,  though  they  did  not  trust  them  with  money,  yet.  beinjr  under  the  watch  of  the 
police,  and  feeling  tliat  they  were  on  trial  to  regain  their  characters,  they  were  more  to  be 
relied  upon  for  steady  work  than  ordinary  workmen.  Mr.  Baker  states  that  .similar  expe- 
rience has  been  obtained  in  London,  where  it  was  chiiraed  that  no  man  known  to  have 
been  in  prison  could  find  honest  employment,  and  wliere  the  police  were  instructed  to 
take  the  greatest  care  to  let  tlie  truth  be  known.  In  18(34,  however,  Air.  Murray  Browne 
took  the  management  of  the  Discharged  Prisoners'  Relief  Society  in  that  city  (for  short 
sentence  men),  and  from  the  first  determined  not  to  place  out  any  man  without  making 
known  his  antecedents.  During  the  first,  and  all  the  eight  years  in  which  he  retained  the 
management,  although  over  five  hundred  men  each  year  were  sent  to  him,  there  was  not 
one  for  whom  he  was  unable  to  find  a  sufficient  place  of  work,  and  up  to  the  present  time 
the  work  has  been  carried  on  with  eqn:d  success  by  those  who  followed  him. 

In  America  a  similar  experience  has  been  found  in  the  employment  of  persons  dis- 
charged on  parole  or  ticket  of  leave  from  the  New  York  Reformatory  at  Elmira. 

Mr.  Baker,  after  an  experience  of  nearly  half  a  century  in  dealing  with  the  criminal 
classes,  sums  up  the  results  as  follows : 

I  have  now  for  over  forty  years  acted  as  a  visiting  Justice,  and  I  trust  I  have  endeav- 
ored to  improve  the  system  to  the  best  of  my  ability;  but  though  I  never  like  to  find 
fault  with  or  complain  of  an  established  system  without  being  able  to  suggest  anything 
better  in  its  place,  I  have  long  felt  a  hope"  that,  in  the  words  of  that  very  shrewd  Chair- 
man of  c^uarter  Sessions :  "  England  will  not  for  much  longer  indorse  a  system  of  simple 
imprisonment  as  the  only  or  chief  means  of  preventing  crime."  In  our  own  County  of 
tiloucester  the  daily  average  of  convicts  in  prison  has  decreased  to  an  extraordinary 
extent. 

In  1^44  we  had  room  for  8G0  prisoners  (in  seven  gaols  of  county,  city,  and  borough), 
and  we  were  told  that  we  should  soon  find  this  not  enough.  We  have  now  shut  up  or 
pulled  down  six  gaols  out  of  the  seven,  and  for  the  year  1881  the  average  number  of 
prisoners  was  only  1.31. 

Of  the  prisoners  outside,  under  police  supervision,  a  quarterly  report  is  made  by  the 
Chief  Constable  of  the  county,  and  the  following  is  his  report  to  the  Quarter  Sessions, 
Julys,  1883: 

First — Convicts  on  license  under  the  Act  of  1871 : 
Total  number 39 

Earning  an  honest  living -... 22 

Transferred  to  other  countries 10 

In  workhouse 1 

Out  of  crime 33 

At  large,  doubtful  character 1 

Returned  to  prison 1 

Lost  sight  of 4 

—      6 

Total... "39 

Second — Supervisees  under  the  Gloucester  system : 
Total  number 1. 68 

Earning  an  honest  livelihood  in  the  county 28 

Transferred  to  other  counties '. 17 

In  workhou.se  as  paupers  (ill,  etc.).. 4 

Out  of  work 3 

Emigrated 1 

Enlisted  in  the  army 1 

Out  of  crime 54 

Relapsed  and  reimprisoned 6 

Lost  sight  of  (absconded) 8 

14 

Total "68 

In  the  United  States,  so  far  as  I  am  aware,  the  only  prison,  aside  from  the  Elmira 
Reformatory,  in  which  practical  consideration  has  been  given  to  the  CTloiicester  require- 
ment that  a  discharged  prisoner  shall  tell  the  truth  as  to  his  antecedents  when  seeking 
employment,  is  in  Wisconsin.  Prisoners  there  are  invited  and  encouraged  so  to  do.  The 
results  have  been  very  satisfactory,  and  not  a  single  instance  is  known  where  any  per- 
son who  had  made  a  profession  of  honesty,  and  told  where  he  came  from,  has  ever  been 
rebuffed. 

Sec.  137.     Prison  Associations. 

In  many  of  the  States  there  are  prison  associations  who  engage,  among 
other  things,  in  aiding  discharged  prisoners.     There  is  one  in  Cahfornia 
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that  has  done,  so  far  as  we  can  learn,  much  good.  The  chief  obstacle 
they  encounter  in  their  good  work  is  in  inducing  those  who  have  employ- 
ment to  give  to  believe  that  it  is  possible  for  a  man  who  has  committed  a 
crime  to  reform.  A  man  who  leaves  prison  is  in  a  very  deplorable  con- 
dition. His  greatest  difficulties  occur  during  the  first  week  or  two  after 
release.  His  conduct  during  that  time  will  afford  almost  a  certain  indi- 
cation of  what  his  future  course  will  be.  The  convicts  who  knew  him  in 
prison  will  seek  him  and  attempt  to  renew  old  acquaintances.  If  he  is 
disposed  to  lead  a  better  life,  he  is  assailed  by  his  old  prison  friends,  who 
desire  to  turn  the  secret  of  his  misdeed  and  disgrace  into  gold.  During 
his  incarceration  in  prison,  he  lives  in  a  community  pervaded  by  the 
moral  or  immoral  tone  given  to  it  by  the  majority  of  the  inmates.  He 
is  placed  in  the  same  cell  or  in  the  same  workshop  with  hardened  crimi- 
nals. To  throw  off  all  these  fetters,  to  emerge  clean  and  pure  from  these 
surroundings,  requires  a  strong  effort,  and  as  said,  the  first  few  weeks 
after  discharge  will  determine  whether  he  will  make  an  effort,  and 
whether  his  effort  will  be  successful. 

Sec.  138.     Experience  of  Mr.  Taylor,  Agent  of   Connecticut  Prisoj( 

Association. 

This  is  a  subject  of  deep  interest,  and  whatever  information  we  can 
glean  from  others  who  have  labored  in  this  field  should  be  carefully 
studied,  and  we  should  gather  what  fruits  we  ma\'  from  their  experience. 

Mr.  John  C.  Ta3dor,  Secretary  and  Agent  of  the  Connecticut  Prison  Asso- 
ciation, discusses  the  difficulties  connected  with  this  subject  and  the  varied 
means  that  must  be  used  in  individual  cases  to  procure  the  effect  desired. 
He  speaks  of  the  smallness  in  area  of  Connecticut,  and  of  the  conse- 
quently small  number  of  prisoners  in  the  State  Prison,  and  says: 

But  there  is  even  a  greater  difference  than  this  numerical  one,  namely,  the  difference  in 
kind  or  character  of  prisoners.  Fortunately,  so  far  as  this  subject  is  concerned,  Connecti- 
cut has  no  large  cities,  and  we  produce  or  develop  few,  if  any,  "professional"  criminals. 
As  you  know,  in  the  very  large  cities  there  are  many  persons  who  follow  criminal  pursuits 
with  as  much  regularity,  and  nearly  or  quite  as  much  system,  as  the  honest  citizen  gives 
to  his  business.  To  these  "professional"  criminals,  conviction  is  a  risk,  and  a  possible 
incident  of  their  business,  and  they  so  regard  it. 

In  the  Connecticut  State  Prison  there  were  confined,  at  a  late  date,  278  prisoners.  Of 
this  number  there  were  for : 

First  offense 248 

.Second  offense 19 

Third  offense 7 

Fourth  offense 2 

Fifth  offense 1 

Sixth  offense .    1 

Total 278 

Among  these  278  prisoners  I  do  not  believe  25  "professional  crinunals"  can  be  found, 
and  the  few  that  we  have  are  mostly  those  who  have  come  into  Connecticut  on  a  little 
business  trip,  and,  on  the  invitation  "of  the  Superior  Court,  have  overstaid  the  limit  of 
their  excursion  ticket.  While  there  is  a  pos.'iibilitii  that  some  of  these  may  be  reformed, 
the  prohabiUUj  is  that  their  highest  immediate  aspiration  is  to  shake  the  dust  of  the  "land 
of  steady  habits  "  from  off  their  feet ;  at  all  events,  that  is  their  usual  procedure  so  soon  as 
the  iron  door  of  the  State  Prison  opens  for  their  exit. 

The  majority  of  prisoners  who  come  into  the  Connecticut  State  Prison  are  young  men, 
who,  if  subjected  to  reformatory  infliiences  during  their  imprisonment,  may,  with  a  fair 
l>rospect  of  reformation,  be  discreetly  assisted  to  obtain  honest  employment  when  they 
are  discharged  from  prison.  I  say  this  much  by  way  of  preface,  to  explain  the  consider- 
able degree  of  success  which  has  seemed  to  attend  the  Connecticut  Prison  Association  in 
its  work  of  assisting  discharged  prisoners.  Possibly  the  same  amount  of  effort  expended 
on  a  different  class  of  prisoners  would  not  result  as  favorably. 

Before  the  organization  of  our  association,  the  assistance  rendered  by  the  State  to  a 
prisoner  ui^on  his  release  from  our  State  Prison  was  this :    He  was  given  a  very  ordinary 
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suit  of  clothes  and  $10  in  cash,  and  permitted  to  depart.  For  men  who  had  been  closely 
confined  in  a  prison,  subject  to  a  monotonous  and  rigid  discipline  for  years,  this  plan  was 
very  nearly  the  worst  that  could  have  been  devised.  In  a  majority  of  cases  the  .$10  given 
by  the  State  to  the  discharged  prisoner,  instead  of  being  any  assistance  was  a  positive 
detriment  to  him.  The  double-hinged,  easy-swinging  doors  of  the  liquor  saloon  yielded 
readily  to  his  touch,  and  he  stepped  into  the  place  whei-e  he  felt  sure  of  being  tolerated, 
at  least,  and  where  he  could  shield  himself  from  the  gaze  of  the  public;  for  the  newly 
discharged  prisoner  is  abnormally  suspicious,  and  instinctively  shrinks  from  the  gaze  of 
everybody,  teeling  that  whoever  looks  at  him  recognizes  him  at  once  as  a  discharged 
convict.  This  feeling  is  dominant  with  him,  sometimes  for  months,  and  nearly  always 
for  days  and  weeks  immediately  after  his  discharge  from  prison. 

By  this  time  you  are  doubtless  ready  to  ask  me  what  are  the  methods  of  the  Connecti- 
cut Prison  Association,  in  its  dealing  with  discharged  prisoners.  Each  month  the  War- 
den of  the  State  Prison  furnishes  us  with  a  complete  list  of  all  prisoners  who  are  to  be 
discharged  during  the  next  month.  From  the  prison  records  we  make  up  the  official' 
history  of  each  prisoner.  The  Chaplain  of  the  prison  adds  to  this  official  record  a  brief 
outline  of  each  prisoner's  ]iast  life,  so  far  as  he  has  been  able  to  ascertain  it,  which  in  most 
cases  is  sufficiently  definite  to  make  a  good  Vjasis  for  an  opinion  concerning  the  prisoner. 
Our  association  has  a  "standing  committee  on  visitation."  Each  month  this  committee, 
accompanied  by  the  agent  of  the  association,  meets  in  the  Warden's  office  at  the  prison 
and  has  a  personal  interview  with  each  prisoner  who  is  to  be  discharged  during  the  next 
month.  Each  prisoner  has  previously  received  a  circular  letter  from  the  committee  noti- 
fying him  that  they  will  soon  visit  him,  assuring  him  of  their  friendly  interest  in  him, 
and  telling  liim  of  their  object,  viz.,  to  assist  him  to  obtain  employment  when  he  is  released 
from  prison.  The  circular  invites  him  to  submit  to  the  committee  his  plans  for  the  future, 
if  he  has  any,  in  order  that  we  maj'  consider  the  advisability  of  assisting  him  to  carry  out 
his  plans,  if  they  are  practicable. 

When  the  prisoner  meets  the  committee  he  is  prepared  to  talk  business  at  once.  Per- 
haps he  has  parents  or  friends  who  wish  him  to  come  directly  to  them.  If  so,  we  note 
their  address,  and  notify  them  when  to  expect  him.  Perhaps  he  has  a  wife  and  children 
who  have  been  obliged,  owing  to  his  imprisonment,  to  take  refuge  in  the  almshouse;  we 
make  a  note  of  this,  and  assiire  him  that  we  will  consider  the  matter,  and  will  try  and 
assist  him  to  get  work  to  enable  him  to  realize  his  hope  of  getting  his  family  together 
again  at  the  earliest  moment  possible. 

The  next  man  may  be  without  friends  in  this  countrj-^ — a  stranger  in  a  strange  land. 
We  note  his  circumstances,  condition,  capabilities,  and  needs;  the  Chairman  or  some 
member  of  the  committee  speaks  a  few  kindly,  assuring  words  to  him,  and  he  goes  back 
to  his  cell  with  a  ray  of  hope  in  his  heart,  and  with  the  future  looking  a  little  brighter  to 
him  for  the  kindly  words  spoken,  perhaps  in  his  mother  tongue,  by  sohie  member  of  the 
visitation  committee. 

Thus  the  entire  list  is  examined,  while  the  agent  makes  a  memoranda  concerning  each 
one  of  the  prisoners. 

When  the  day  comes  for  the  discharge  of  a  prisoner  he  is  met  in  the  Warden's  office  by 
the  agent,  and  accompanied  to  the  office  of  the  association  in  Hartford. 

If  the  prisoner  has  friends  who  expect  and  de.sire  him  to  come  home,  he  is  furnished 
with  a  ticket  to  his  destination,  and  the  agent  sees  him  safely  aboard  the  train,  his  friends 
being  previously  notified  that  he  may  be  expected  by  a  given  train. 

If  the  prisoner  be  the  one  whose  family  are  in  the  almshouse,  the  agent,  perhaps,  enlists 
the  sympathetic  charitj'  of  some  good  people,  who  contribute  articles  of  furniture  or 
household  utensils;  a  respectable  tenement  is  secured,  and  the  wife  and  children  are 
brought  from  the  almshouse  to  their  new  home  before  the  day  set  for  the  discharge  of 
the  man  from  prison.  When  he  is  released,  the  man  expresses  a  wish  to  first  go  and  visit 
his  family  ere  he  goes  out  into  the  world  alone  to  earn  the  means  to  enable  him  to  take 
them  from  the  hateful  almshouse,  but  the  agent,  by  a  little  strategy,  succeeds  in  leading 
him  in  another  direction,  and  when  he  is  introduced  into  a  comfortalale  little  paradise  (as 
it  seems  to  him,  just  from  years  of  a  prison  cell),  and  he  finds  his  wife  and  children  there, 
and  he  comes  to  realize  that  it  is  kis  home,  and  he  learns  how  the  miracle  was  wrought, 
there  is  a  scene  in  real  life  which  the  lookers  on  are  not  likely  to  forget.  I  am  sometimes 
met  by  persons  who  object  to  this,  and  who  tell  me  that  it  is  too  good  for  the  rascal,  and 
it  is  better  treatment  than  he  deserves,  better  than  men  get  who  have  never  been  in  prison 
yet,  etc.,  and  I  reply  in  the  good  old  Yankee  way  by  asking  a  question:  Is  it  any  better 
than  the  innocent  wife  and  little  children  deserve?  Is  it  not  the  best  experiment  that 
can  be  made,  considering  everything?  And  has  the  objector  any  better  plan  to  urge  in 
which  he  would  like  to  cooperate?  No;  the  objector  has  not.  My  observation  leads  me 
to  the  conclusion  that  the  objectors  seldom  contribute  anything  besides  their  objections. 

When  I  first  undertook  the  duties  of  agent  of  the  Connecticut  Prison  Association  my 
method  for  securing  employment  for  a  discharged  prisoner  was  to  take  the  man  to  ah 
employer,  quietly  explain  niatters  to  him,  and  urge  that  work  be  furnished  him.  I  soon 
found  out  that  this  was  "how  not  to  do  it."  First,  there  was  the  natural  and  inevitable 
suspicion  by  employers.  They  admitted  that  it  was  a  kind  and  charitable  thing  to  do, 
indeed  it  was  just  the  thing  to  be  done  for  the  discharged  pri.soner,  and  they  were  quite  in 
sympathy  with  it,  and  we  might  put  them  down  for  a  subscription  to  the  cause,  but  just 
as  they  were  situated  with  the  class  of  men  they  had  in  their  factory,  etc.,  it  did  not 
seem  best  for  them  to  make  a  place  for  the  man,' etc.  On  the  other  hand,  if  I  succeeded 
in  getting  a  man  work,  the  fact  of  his  being  a  discharged  convict  was  almost  certain  to 
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leak  out.  The  employer,  as  a  matter  of  precaution,  would  tell  the  foreman,  and  the  fore- 
man would  be  confidential  with  some  one  else  about  it,  and  presently  it  became  as  well 
known  as  if  it  had  been  advertised  in  the  leading  newspaper  in  the  middle  of  the  editorial 
page  with  a  red  line  around  it.  iSome  men  were  not  as  .sensitive  as  others,  and  even  this 
publicity  would  not  discourage  and  drive  them  off;  but  I  have  had  cases  where  men 
would  relinquish  their  job  and  leave  the  town.  I  remember  one  case  where  a  young  man 
was  employed  on  a  farm  in  a  small  town.  A  horse  disayjpeared  one  night  from  the  pas- 
ture of  some  neighboring  farmer.  It  was  supposed  to  have  been  stolen,  and  there  was  of 
course  considerable  talk  about  it  in  the  village.  The  second  day  after  the  horse  disap- 
peared, the  discharged  prisoner  gave  up  his  place  and  came  to  Hartford, — directly  to  our 
office.  He  said  he  could  not  stand  it  any  longer.  Everybody  in  town  thought  he  had  a 
hand  in  stealing  the  horse.  I  asked  him  if  any  one  had  accused  him  of  it.  Oh,  no,  he  said, 
but  they  looked  at  him  suspiciously,  and  he  could  not  stand  the  pressure.  I  could  not  pre- 
vail on  him  to  return.  In  a  day  or  two  afterwards  the  horse  was  found  in  a  piece  of  woods 
several  miles  from  his  pasture  lot;  he  had  simply  jumped  out  of  the  pasture  and  gone  off 
of  his  own  accord.  I  made  inquiries  of  the  farmer  for  whom  the  discharged  prisoner  had 
worked  as  to  whether  there  really  was  any  suspicion  directed  against  the  man.  So  far  as 
the  farmer  knew  there  was  not  the  slightest  suspicion  of  him.  The  man  had  simply  sus- 
pected that  he  was  siispected,  and  his  imagination  was  more  powerful  than  his  reason, 
that  was  all. 

Our  method  of  dealing  with  discharged  prisoners  soon  became  known  to  the  prisoners 
yet  in  prison,  for  matters  aflfecting  their  interests  get  to  be  known  to  those  in  prison  very 
soon,  in  spite  of  the  most  rigid  discipline  against  communicating  with  each  other.  The 
result  of  this  was  that  often  the  men  when  discharged  from  prison  would  absolutely 
decline  to  receive  any  assistance  from  the  association  if  the  acceptance  of  it  involved  the 
necessity  of  introducing  them  to  employers  or  anybody  as  discharged  prisoners.  I  have 
had  them  tell  me  plainly  that  they  preferred  to  walk  right  out  into  the  world  without  a 
cent  than  to  accept  aid  coupled  with  such  conditions;  these  were  men  that  I  believed  to 
be  earnest  in  their  desire  to  build  up  a  good  character  by  honest  industry ;  indeed,  thej- 
were  really  the  most  hopeful  cases  we  had. 

I  concluded  to  try  another  method,  and  now,  after  more  than  eight  years  of  a  trial  of  it, 
1  should  consider  it  a  very  long  step  backwards  to  return  to  the  old  plan.  The  new 
method  is  simply  this:  If  a  discharged  prisoner  whom  I  believe  to  be  honestly  inclined 
toward  a  correct  life  wishes  to  bury  the  past  out  of  sight  and  mind  I  assure  him  that  his 
past  record  shall  not  be  revealed,  and  I  give  him  all  the  assistance  in  my  power  to  enable 
him  to  secure  honest  employment.  If  I  know  of  any  employers  who  need  men,  I  inform 
him  of  the  fact  and  provide  him  with  a  ticket  to  the  place,  purchase  some  necessary 
articles  of  clothing  for  him,  and  tools  if  he  requires  them,  and  give  him  money  enough 
to  pay  his  board  for  a  week.  I  give  him  my  address  and  request  him  to  let  me  know  how 
he  succeeds.  Should  he  fail  in  the  one  particular  place  he  has  sufficient  means  to  live  on 
until  he  can  look  about  him ;  should  he  not  secure  employment  during  the  week  he 
writes  me  to  that  effect,  and  I  furnish  him  with  means  to  try  further. 

Some  men  are  willing  to  be  introduced  as  discharged  prisoners,  and  prefer  to  go 
directly  back  to  the  place  of  their  former  residence,  and  "build  up  where  they  pulled 
down."  In  such  cases  I  endeavor  to  secure  a  discreet  and  trusty  friend  for  them  there, 
and  through  him  assist  them  as  they  need. 

During  the  eleven  years  in  which  I  have  acted  as  Secretary  and  Agent  of  the  Connecti- 
cut Prison  Association,  I  have  had  in  my  care  about  fifteen  hundred  discharged  convicts, 
and  each  case  has  to  be  handled  differently;  that  is,  there  is  no  absolute  rule  of  action  to 
be  followed.  Even  such  cases  as  offer  no  human  hope  of  betterment  we  do  not  turn 
adrift  without  an  opportunity  to  redeem  themselves.  For  such  cases  we  secure  admis- 
.sion  to  the  Temporary  Home  of  Industry,  on  Houston  Street,  in  New  York.  Here,  under 
the  careful  and  judicious  management  of  Mr.  Charles  Stewart,  the  Superintendent,  they 
can,  if  they  will,  provide  for  themselves  stepping  stones  to  a  reformed  life.  Commencing 
by  earning"  their  own  support,  and  a  small  surplus  besides,  at  the  employment  furnished 
them  in  the  Home,  they  will,  if  their  conduct  warrants  it,  soon  graduate  into  places  of 
honest  employment  outside. 

If  time  permitted,  1  could  cite  you  very  many  instances  of  men  discharged  from  the 
Connecticut  State  Prison  who  have  proved  themselves  worthy  of  confidence  by  years  of 
honest  industry.  I  am  sometimes  asked  what  percentage  of  discharged  convicts  is 
reformed.  My  "opinion  is  based  only  on  my  observations  within  the  limits  of  my  own 
duties.  Of  all  the  prisoners  discharged  from  the  Connecticut  State  Prison,  1  feel  safe  in 
asserting  that  from  25  to  33  per  cent  never  return  to  prison.  Possibly,  the  percentage  is 
even  greater.    It  cannot  be  determined  accurately. 

I  believe  it  would  be  well  for  the  State  to  provide  some  plaii  by  which  "forfeited  rights" 
could  be  restored  without  digging  up  the  buried  past,  and  advertising  the  history  of  the 
crime  years  after  it  had  been  forgotten  by  the  public.  A  five  or  ten  years'  probation 
might  be  fixed  bylaw,  after  which,  if  the  discharged  ]>risoner  has  lived  an  honest  life,  all 
rights  forfeited  by  his  conviction  should  be  quietly  restored  to  him.  As  it  is  now,  many 
who  might  secure  a  restoration  of  their  forfeited  rights  prefer  to  live  and  die  under  the 
ban  rather  than  bring  themselves  and  their  families  into  unenviable  notoriety  by  a  com- 
pliance with  the  requirements  of  the  present  law  concerning  restoration  of  forfeited 
rights. 

The  subject  of  discharged  prisoners  does  not  perhaps  call  for  any  opinions  concerning 
the  causes  of  crime,  but  it  seems  quite  proper  that  I  should  say  that  that  which  more 
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than  all  else  tends  to  beguile  discharged  prisoners  from  the  right  paths,  and  from  carry- 
ing out  their  good  resolutions  is,  according  to  my  observation,  the  ever-open  and  inviting 
rumshoj). 

Sec.  139.     Possibility  op  Reformation. 

We  do  not  wish  to  be  understood  as  saying  that  it  is  possible  to  reform 
all  convicts,  or  that  aid  should  be  extended  to  every  one  convicted  of 
crime.  There  is  a  class  of  men  who  have  spent  most  of  their  lives  in 
prison.  They  take  a  pride  in  their  condition,  and  are  pleased  with  the 
homage  paid  to  them  by  others  of  their  class. 

But  there  is  another  class,  consisting  of  young  men  and  boys,  who  have 
been  led  astray  and  have  committed  an  offense  against  the  law.  A  man 
belonging  to  this  class  feels  joyful  at  his  release,  and  determines  never 
again  to  enter  prison.  The  first  week  or  so  will  determine  what  his  future 
course  will  be,  and  it  is  during  this  time  that  he  can  be  aided.  He  will 
during  this  time  either  seek  employment  or  will  yield  to  temptation. 

INIuch  has  been  said  on  this  subject  by  philanthropists  who,  actuated  by 
the  best  of  motives,  have  sometimes  been  considered  as  not  knowing 
much  of  human  nature.  The  plain  truth  is  that,  because  we  have  been 
on  juries  that  have  convicted  men  of  base  crimes,  we  have  an  idea  that 
all  con\dcts  must  be  beyond  all  hape  of  reformation.  There  are  many 
such,  we  concede.  But  there  are  many  also  who  are  almost  as  much  the 
victims  of  circumstances  as  they  are  of  vicious  intentions.  A  Warden 
will  not  be  accused  of  undue  sympathy  or  of  mistaken  zeal.  For  this 
reason  we  call  your  attention  to  the  statements  of  Mr.  E.  C.  Watkins, 
Warden  of  the  State  House  of  Correction  at  Ionia,  Michigan.  Asa  prac- 
tical man,  dealing  constantly  with  criminals,  his  views  are  entitled  to 
consideration. 

Sec.  140.     Remarks  of  Warden  Watkins. 
He  says,  speaking  of  the  law  of  Michigan: 

Under  the  present  law  it  is  mj'  duty  to  place  the  prisoner,  when  discharged,  upon  a 
railroad  train,  with  a  ticket  for  his  home,  if  within  this  State;  if  not,  then  to  nis  place  of 
conviction.  Less  than  50  per  cent  of  tlae  men  discharged  have  any  home  within  the 
State,  and  but  few  desire  to  go  back  to  the  place  from  whence  they  came.  The  State  pays 
them  no  money  on  their  discharge,  and  the  result  is  that  many  are  landed  from  the  cars 
at  the  place  they  were  convicted,  with  no  money  or  friends,  comparative  strangers,  known 
only  by  the  officers  who  arrested  them  before,  and  perhaps  a  companion  or  two  in  the 
former  crime.  The  officers  naturally  are  suspicious  and  watchful  of  them,  and  consider 
it  their  duty  to  inform  any  man  who  takes  them  into  his  employ  that  they  are  recently 
out  of  prison.  The  result  is  immediate  discharge  from  service,  and  the  ex-convict  starts 
out  as  a  tramp.  In  some  cases — manj',  in  fact — further  effort  is  made  to  secure  work, 
sometimes  successfully,  and  again  the  employer  is  informed  in  some  manner  of  the  prison 
history  of  the  man  he  has  emploj^ed,  and  again  he  is  discharged,  and  does  just  what 
seems  to  be  the  only  thing  to  do — tramps. 

Is  it  any  great  wonder  that,  after  repeated  experiences  of  this  kind,  this  outcast 
wanderer,  branded  as  was  Cain  of  old,  feels  that  among  respectable.  Christian  people, 
every  man's  hand  is  against  him,  and  that  he  turns  for  sj^mpathy  and  companionship  to 
those  who  are  less  nice  in  their  views  and  less  select  in  their  associates? 

"  Vice  is  a  monster  of  such  hideous  mien 
That  but  to  be  hated,  needs  but  to  be  seen ; 
But  seen  too  oft,  familiar  with  her  face. 
We  first  endure,  then  pity,  then  embrace." 

By  this  time  the  ex-convict  has  passed  the  point  where  he  is  familiar  with  the  face  of 
vice;  he  has  endured,  and  is  ready  to  embrace.  For  the  time,  vice  is  much  more  pleasing 
in  her  aspect  than  virtue.  The  latter  has  turned  him  hungry  from  her  door,  while  the 
former  has  held  wide  her  arms  for  the  embrace,  with  the  proniise  of  relieving  his  hunger 
and  clothing  him  in  fine  raiment.    The  man  yields  to  the  seductive  influence  of  vice, 

i'ust  as  thousands  have  done  before  and  doubtless  will  do  again,  but  in  bitterness  of  spirit 
le  soon  finds  his  food  has  "  turned  to  ashes  on  his  lips,"  and  his  clothing  is  but  the  filth 
and  rags  of  a  lower  degradation. 
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"The  wages  of  sin  is  death;"  the  reward  of  vice  is  infamy;  the  price  of  crime  is 
imprisonment.  Outraged  law  must  be  vindicated.  Society  must  be  protected;  and  the 
man  is  returned  to  prison  for  a  longer  term  than  the  first.  He  comes  back  sullen  and 
morose;  he  cannot  see  any  future  worth  living  for,  even  heyond  his  term  of  imprison- 
ment. The  light  of  his  life  has  departed.  He  feels  that  if  he  ever  had  any  mission  in 
life  he  has  missed  his  opportunity  of  accomplishing  it;  that  his  best  impulses  are  dead, 
and  he  drifts  hopelessly  into  the  ranks  of  professional  criminals.  Crime  has  gained  a 
zealous  convert,  but  the  State  has  lost  a  man  who  might  have  made  a  good  citizen. 

Does  any  one  think  the  above  but  a  fancy  picture  ?  I  assert  it  is  true  to  life,  and  that 
within  mj'  own  knowledge  more  than  a  score  of  similar  cases  have  occurred.  There  is  a 
man  now  serving  a  term  of  three  years  in  the  State  House  of  Correction — this  being  his 
fourth  term  of  imprisonment — whose  prison  history,  as  he  gives  it,  is  as  follows:  He  was 
committed  to  the  State  Prison,  at  Jackson,  while  yet  iinder  age,  for  an  offense  of  which, 
he  insists,  he  was  not  guilty.  But  he  served  his  term,  and  went  out  fully  determined  to 
keep  aloof  from  all  his  prison  associates,  and  by  industry  and  honesty  make  for  himself 
a  name  which  should  be  respected  in  the  community,  in  spite  of  his  early  service  in 
prison.  In  a  remote  city  in  the  State  he  found  employment  in  a  general  store,  and  per- 
formed his  duties  so  acceptably  that  at  the  end  of  nine  months  he  had  been  promoted  to 
one  of  the  most  responsible  positions  in  the  business. 

But,  unfortunately  for  him,  at  this  time  a  man  came  along  who  had  known  him  in  pris- 
on, and  felt  it  his  duty  to  inform  his  employers.  They  called  him  in,  talked  the  matter 
over,  and  upon  his  admission  that  he  had  done  service  in  prison,  gave  him  a  month's  extra 
salary,  and  discharged  him.  They  told  him  that,  whereas  he  had  been  a  valuable  man  to 
them,  and  they  had  strong  faith  in  his  honesty,  yet  public  sentiment  would  condemn 
them  if  they  kept  an  ex-convict  in  a  respectable  position,  and  it  would  injure  their  busi- 
ness. He  had  saved  his  wages,  and  with  the  money  in  his  pocket,  and  with  some  degree 
of  hopefulness,  he  started  to  again  find  employment.  He  was  less  succesful  than  before, 
and  traveled  far  without  finding  anything  in  his  line  of  work.  Finally  he  determined  to 
take  anything  that  presented,  and  hired  out  to  a  farmer  for  general  work  on  the  farm. 
His  emploj'er  was  a  Christian,  a  deacon  in  the  church.  After  nearly  a  month's  work  on 
the  farm,  the  information  that  he  had  been  in  prison  in  some  way  reached  his  employer. 
The  good  deacon  promptly  called  him,  and  gave  him  a  lecture  on  the  sin  of  deceit,  and 
peremptorily  discharged  him,  without  pay,  and  advised  him  to  leave  the  town  at  once,  or 
he  would  be  likely  to  be  arrested.  The  advice  was  followed,  and  again  he  sought  work, 
going  this  time  into  the  larger  cities.  Here  he  met  men  who  had  served  with  him  in 
prison,  and  who  knew  of  his  determination  to  lead  an  honest  life.  They  urged  him  to  go 
with  them,  and  give  up  the  effort  to  be  honest,  telling  him  that  he  had  the  felon's  brand 
upon  him,  and  it  would  stick  to  him  through  life.  But  still  determined  to  be  honest,  he 
finally  found  employment  in  a  livery  stable. 

This  man  said  to  me  with  trembling  voice  in  speaking  of  his  experience :  "  I  have  many 
times  turned  down  alleys  and  crossed  streets  to  avoid  meeting  my  old  prison  associates." 
But  the  liveryman,  as  had  the  others,  finally  heard  of  his  past  prison  life,  and  his  dis- 
charge followed.  Discouraged  and  disheartened,  and  feeling  that  if  he  could  not  even  fill 
the  position  of  stable-boy  because  of  his  past  record — thut  all  places  of  honest  employment 
were  closed  to  him — he  gave  up  the  contest,  sought  his  old  prison  associates  and  their  pals, 
and  in  a  short  tiiue  was  convicted  of  a  crime  of  which  he  ivas  guilty,  and  sentenced  to  the 
State  House  of  Correction.  Since  then  he  has  served  a  second  term  in  the  State  Prison, 
and  is  now  serving  his  second  term  of  several  years  duration  in  the  State  House  of  Cor- 
rection. Does  the  responsibility  rest  wholly  on  this  man  that  he  is  not  to-day  a  free  and 
respected  citizen?  And  if  not,  iipon  whom  does  a  share  of  the  responsibility  rest?  I 
answer,  the  State.  The  business  firm,  the  farmer  deacon,  the  liveryman,  were  not  to 
blame  for  discharging  him,  when  they  knew  he  had  been  in  prison,  convicted  on  the 
judgment  of  twelve  men  sworn  to  find  a  verdict  according  to  the  fact.  In  their  minds 
the  thought  came  that  he  might  be  a  dangerous  man — have  murder  or  theft  in  his  heart— 
and  they  did  just  what  three  fourths  of  the  honest  citizens  of  Michigan  would  do.  But 
the  State  owed  to  this  man— fairly  and  justly  owed  to  him — protection  and  aid  when  he 
was  first  discharged. 

Under  the  laws  of  the  State  he  had  been  convicted  in  the  first  instance,  whether  inno- 
cent or  guilty  makes  no  difference,  and  paid  the  penaltj'  by  the  imprisonment.  Whatever 
of  obligation  under  the  sentence  rested  upon  him  to  do — hard  labor  for  the  State  during 
the  term  of  his  imprisonment — had  been  done;  the  debt  was  paid  and  the  State  was  bound 
to  put  him  back  among  free  men  with  a  receipt  in  full.  Was  it  done?  No.'  He  went  out 
of  prison  with  the  stigma  of  a  convict.  On  account  of  his  imprisonment  his  chances  for 
employment  were  much  lessened — so  much  so  indeed,  that  he  was  practically  deprived  of 
the  means  of  gaining  an  honest  living.  Tlie  offense  in  the  first  instance  was  small,  the 
imprisonment  was  of  comparatively  short  duration ;  but  the  effect  of  it  will  be  felt 
throughout  his  whole  life.  I  cannot  but  feel  that  a  duty  rested  upon  the  State — the  duty 
of  extending  a  helping  hand,  aiding  and  assisting  in  providing  employment,  and  not  with- 
drawing support,  until  his  feet  were  firmly  planted  in  the  way  of  an  honest  living.  Had 
this  been  done,  we  should  have  had  no  record  of  the  kind  I  have  cited,  as  I  firmly  believe, 
but  instead,  many  years  of  the  life  of  an  honest  man.  In  mj^  judgfnent  it  might  well  be 
the  policj''  of  the  State  to  furnish  aid  to  discharged  prisoners,  from  an  economical  view. 
It  can  easily  be  demonstrated  that  it  is  much  cheaper  to  furnish  the  limited  assistance 
necessary,  and  thus  prevent  crime,  than  to  capture,  try,  and  punish  the  criminal.  The  cost 
to  the  State  for  each  conviction  for  ninety  days  for  all  of  this  class  sent  to  the  State  House 
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of  Correction,  .since  tlie  institution  was  opened,  has  not  been  less  than  $50.  About  four 
thousand  have  l)ecn  sent  for  this  .short  term.  Two  hundred  thousand  dollars  liave  thus 
been  paid  in  the  eight  years  since  the  State  House  of  Correction  was  built,  at  that  institu- 
tion alone. 

Sec.  141.     Same   Subject   Continued  —  Proportion  that   Can   be   Re- 
formed. 

With  the  expenditure  of  $10,000  to  $15,000  a  year,  through  a  State  agent  or  a  State  asso- 
ciation, for  the  relief  and  assistance  of  discharged  prisoners,  I  believe  that  many  of  this 
large  number  could  have  been  safely  tided  over  the  dangerous  epoch  in  their  lives  and 
guided  into  ways  of  honesty.  I  do  not  wish  to  be  understood  as  believing  that  all  of  these 
men  could  havebeen  saved,  even  under  the  most  favorable  circumstances.  I  do  notthink 
so,  nor  have  I  any  faith  in  the  statement  made  and  reiterated  over  and  over  at  the  meet- 
ing of  the  National  Prison  Association  recently  held  in  the  City  of  Detroit,  that  80  per 
cent  of  all  criminals  can  be  reclaimed  under  approved  methods,  and  it  is  asking  too 
much  of  my  credulity  to  believe  that  the  records  of  any  jirison  or  reformatory  show  any 
such  per  cent  of  reformed  prisoners.  But  if  one  fourth  of  the  percentage  claimed  can  be 
reformed  permanently,  the  subject  is  well  worthy  our  attention,  and  may  well  call  for 
some  attention  from  our  State  Legislature. 

Private  aid  societies  can  do  something;  indeed,  in  some  States  they  have  done  much  ti) 
iud  discharged  convicts  to  secure  employment,  but  their  efforts  have  always  been  attended 
with  inconveniences  that  the  person  or  society  acting  under  the  sanction  of  law  would 
not  meet.  They  have  no  positive  right  to  interview  prisoners  while  yet  confined,  a  right 
which  is  essential  to  the  proper  understanding  of  the  wants,  needs,  tastes,  and  habits  of 
the  convict  whom  it  is  proposed  to  aid  on  his  discharge. 

A  local  aid  society  (which  has  been  suggested),  so  far  as  the  institution  now  under  my 
charge  is  concerned,  would  be  of  no  practicable  advantage.  Our  prisoners  are  all  put 
upon  the  railroad  trains  with  a  ticket  to  their  homes  or  jilaces  of  conviction.  Something 
broader  and  more  comprehensive  is  needed. 

In  several  of  the  States  assistance  to  discharged  convicts  is  provided  for  by  law,  Mas- 
.sachusetts  and  New  York  taking  the  lead.  As  the  people  of  a  State  become  more  enlight- 
ened, greater  intelligence  and  humanity  marks  their  penitentiary  system.  M.  Demits, 
the  highest  authority  in  the  world  on  this  subject,  declares  "  there  is  no  good  penitentiary 
.sj'stem  withfiut  aid  to  discharged  convicts."  Michigan  has  taken  an  advanced  position 
in  her  educational  system,  and  also  in  caring  for  her  purely  unfortunate;  but  in  the 
matter  of  aiding  her  discharged  convicts  she  has  done  nothing.  The  enlightened, 
christian,  and  humane  portion  of  our  people,  as  well  as  all  thoughtful  men,  favor  judi- 
<;ious  legislation  on  this  subject.  Is  it  not  time  that  those  especially  interested  in  this 
work  should  speak  ]ilainly  and  with  united  voices? 

The  great  need  of  the  convict  when  discharged  is  immediate  employment.  Idleness 
begets  all  manner  of  crime,  and  this  employment  should  be  made  certain,  so  long  as  the 
employed  remains  worthy. 

A  few  years  ago  but  little  difficulty  was  experienced,  by  any  one  who  was  willing  to  work, 
in  finding  employment.  But  it  is  not  so  now.  The  demand  for  labor  is  not  equal  to  the 
supply.  The  result  is  that  a  prison  record  becomes  a  serious  matter,  for  a  young  man 
who  has  his  own  way  to  make  in  the  world,  to  cope  with. 

A  State  agent  or  a  society  would,  of  course,  find  much  less  trouble  in  .securing  employ- 
ment for  a  convict  just  out  of  prison  than  he  would  himself.  In  some  countries  public 
works  are  carried  on  in  such  a  manner  that  employment  is  to  be  obtained  for  those  who 
have  been  deprived  of  the  reward  of  labor  by  imprisonment,  and  thus  the  convict,  as  he 
leaves  the  prison  door,  has  the  assurance  that  he  can  always  find  work  to  do  that  will  at 
least  provide  food  and  clothes. 

Napoleon  Bonaparte,  when  he  became  Emperor  of  France,  set  at  liberty  many  of  the 
occupants  of  the  prisons,  and  gave  them  employment  on  the  public  roads,  bridges,  and 
buildings,  which  he  rapidly  jjlanned  and  constructed.  All  paupers,  and  the  poor  gener- 
ally, were  also  j)rovided  with  employment,  if  able  to  work.  This  was  not  done  for  the 
purpose  of  benefiting  the  class  thus  employed  solely,  but  he  wished  to  be  regarded  as 
their  benefactor,  and  at  the  same  time  keep  them  employed,  so  they  would  have  no  time 
to  discuss  his  methods  or  question  his  power.  The  result  of  this  policy  was  that  the  best 
system  of  roads  ever  built  in  any  countty  was  constructed  in  France;  and  at  the  same 
time  the  people  were  prosperous,  and  idleness  was  almost  unknown.  I  have  thought  that 
if  our  nation  would  build  roads,  bridges,  and  public  buildings  with  the  same  class  of 
labor,  thus  making  it  certain  that  a  discharged  prisoner  could  find  work,  even  at  a  low 
price,  it  would  be  money  well  expended.  At  the  same  time  it  would  draw  from  the 
treasury  some  of  the  surplus  funds,  the  storing  of  which  in  the  vaults  of  the  National 
Capital  has  so  troubled  some  of  our  political  friends.  It  probably  would  not  be  safe  to 
relv  upon  the  contingency  of  such  action,  however. 

Tf  assistance  is  furnished  by  the  State,  it  should  be  done  in  a  wise  and  judicious 
manner.  The  man  selected  as  "the  agent  for  the  State  should,  first  of  all,  have  his  heart 
in  the  work.  He  should  be  a  judge  of  character,  a  good  business  man,  and  at  the  same 
time  big-hearted,  kind,  and  generous. 

7'' 
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The  discharged  prisoner  not  only  needs  work,  but  he  needs  a  kind  word.  He  needs 
encouragement  in  the  right  direction,  and  the  exercise  of  a  watchful  care  over  his  first 
few  days,  or  weeks,  of  freedom. 

The  empire  that  abolishes  serfdom  has  taken  along  stride  toward  enlightment;  the 
nation  that  gives  freedom  to  its  slaves  is  not  only  entitled  to  the  gratitude  of  the  enfran- 
chised, but  the  respect  and  commendation  of  all  the  world. 

But  the  State  that  saves  from  a  life  worse  than  serfdom,  a  degradation  greater  than 
slavery,  a  class  of  our  people,  our  brothers,  fathers,  and  sons,  does  a  greater  work.  The 
people  who  stretch  forth  a  helping  hand  to  this  class  of  unfortunates  are  worthy  of  all 
praise;  and  the  man  who  saves  even  one  fellow  being,  who  has  been  branded  as  a  convict, 
saves  a  human  soul,  and  is  worthy  to  stand  with  those  of  whom  the  Savior  said :  "  Inas- 
much as  ye  have  done  it  unto  one  of  the  least  of  these,  my  brethren,  ye  have  done  it  unto 
.  me." 

Sec.  142.     Recommendations. 

In  this  State  all  that  can  be  done,  in  our  judgment,  at  the  present  time, 
is  to  provide  an  agency  for  aiding  discharged  convicts.  This  is  the  plan 
adopted  in  Massachusetts,  and  the  results  attained  by  it  have  been  satis- 
factory. As  to  the  appointing  power,  we  believe  the  matter  ought  to  be 
left  to  the  Board  of  Prison  Directors.  They  perhaps  would  be  better  able 
to  form  an  accurate  opinion  of  the  qualifications  necessary  for  the  proper 
performance  of  the  peculiar  and  difficult  duties  of  an  agent,  than  any  other 
department  of  the  government.  He  should  be  made  amenable  to  them, 
should  hold  his  position  at  their  pleasure,  and  should  receive  a  reasonable 
compensation  for  his  services.  It  is  a  position  that  should  not  be  sought 
or  conferred  for  the  pecuniary  rewards  attached  to  it.  No  man  will  give 
satisfaction  who  will  not  feel  a  deep  love  for  his  fellow  men  and  a  desire 
to  see  them  live  honestly  and  prosperously.  We  do  not  believe  that  it  is 
necessary  to  define  his  duties  by  statute.  A  short  clause  added  to  one  of 
the  sections  of  the  present  statute  governing  the  prisons  would  be  sufficient. 
Such  a  clause  might  read:  "The  Board  may  appoint  an  agent  for  dis- 
charged convicts,  who  shall  hold  office  at  their  pleasure,  and  shall  per- 
form such  duties  as  the  Board  may  prescribe.     He  shall  receive  for  his 

services  a  salary  to  be  fixed  by  the  Board  not  exceeding dollars  per 

annum,  payable  monthly  from  the  same  fund  as  the  salaries  of  other 
officers  of  the  prison.  The  Board  may  allow  him  to  expend  in  the  perform- 
ance of  his  duties  a  sum  not  exceeding  $2,500  per  annuixi,  from  fund  for 
support  of  prison.    He  shall  make  a  monthly  report  to  the  Board." 

The  number  of  female  convicts  in  this  State  is  not  so  large  as  to  war- 
rant us  now  in  recommending  the  appointment  of  an  agent  for  female  dis- 
charged convicts,  although  we  believe  that  a  woman  should  have  charge 
of  this  branch.  It  will  be  well  to  see  how  successful  the  agent  for  male 
convicts  will  be  before  creating  the  position  of  agent  for  female  convicts. 

This  is  a  subject  that  has  not  attracted  the  attention  it  should  attract. 
We  believe  that  we  should  do  at  least  this  much.  In  the  clause  quoted 
the  Board  have  power  to  change  the  appointee  if  the  results  expected  are 
not  attained.     We  heartily  recommend  its  adoption. 
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OHAPTEE   Ylil. 


THE  POLICE  AND  DISCHAEaED  PEISONERS. 

Sec.  143.  Aid  to  discharged  prisoners  from  police. 

Sec.  144.  Experience  in  England. 

Sec.  145.  Same  subject  continued; 

Sec.  146.  Same  subject.    Other  services. 

Sec.  143.     Aid  to  Discharged  Prisoners  from  Police. 

In  speaking  of  aid  to  discharged  prisoners,  attention  is  called  to  the 
plan  pursued  in  England  of  police  supervision.  Should  the  policeman  be 
the  friend  or  the  foe  of  the  discharged  convict?  Should  he  endeavor  to 
dog  him,  to  arrest  him  on  suspicion,  or  should  he  believe  that  it  is  possible 
for  an  ex-convict  to  lead  an  honest  life  if  given  some  faint  degree  of  encour- 
agement, or  even,  if  left  unmolested  as  long  as  he  is  not  guilty  of  any 
criminal  act?  Unhappily,  many  policemen  believe  that  it  is  impossible 
for  a  convict  to  reform.  They  consider,  many  of  them,  that  as  he  has  once 
been  a  criminal  he  must  continue  to  be  one  forever.  Let  it  be  said,  how- 
ever, that  these  officers  are  deserving  of  more  credit  and  praise  than  are 
usually  accorded  to  them.  The  few  faults  that  can  be  found  with  police 
management  show  that  policemen  are  earnest  and  faithful  in  the  discharge 
of  their  duties. 

In  England,  the  plan  of  having  prisoners,  released  on  ticket  of  leave,. 
report  to  the  police  was,  when  the  measure  was  first  proposed,  bitterly 
opposed,  on  the  assumption  that  the  police  were  unfit  to  be  trusted  with 
this  function,  and  would  rather  endeavor  to  drive  the  released  convict 
from  honest  labor.  Experience  has  demonstrated  that  this  new  duty 
intrusted  to  the  police  of  England  has  been  honestly  performed,  and  that 
the  fears  expressed  at  the  inception  of  this  change,  as  to  its  results,  have 
not  been  realized.     The  police  of  this  State  can  do  as  well,  if  not  better. 

Sec.  144.     Experience  in  England. 

T.  B.  LI.  Baker,  of  England,  speaking  of  the  police  of  that  country, 
with  reference  to  their  duties  in  looking  out  for  men  released  on  [ticket  of 
leave,  says : 

In  most  countries  of  Europe,  I  think  that  within  mj'^  own  recollection  public  estimation 
of  the  police  has  altered  considerably.  Fifty  years  ago  a  policeman  was  valued  merely  as 
a  watchdog  to  frighten  thieves  away,  or  as  a  bloodhound  to  track  and  capture  them. 
Victor  Hugo's  description  of  M.  Javert,  in  Les  Miserables,  though  exaggerated,  is  but  a 
type  of  the  policeman  of  old  days — violent  in  enmity  to  the  bad,  but  scarcely  believing  in 
the  existence  of  the  good;  the  savage  enemy  of  the  one,  but  not  seeking  the'friendship  of 
the  other.  That  a  policeman  should  help  a  convict  to  become  lionest,  that  he  should  have 
any  dealings  with  him,  except^ither  to  drive  him  out  of  his  district  (to  thieve  elsewhere) 
or  to  arrest  him,  would  have  been  thought  an  unnatural  proceeding.  Enmity  between 
the  police  and  the  thief  was  considered  the  natural  and  the  wholesome  state;  but  the 
police,  though  useful,  were  rather  tolerated  than  loved  or  honored. 

As  time  passed  on,  the  few  who  thought  at  ail  on  the  repression  of  crime  saw  that  it 
was  highly  desirable  that  policemen  snould  be  treated  as  reasonable  and  responsible 
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beings.  And  thej-  were  worthy  of  being  so  treated.  Chief  Constables  were  selected,  not 
from  old  policemen  of  the  Javert  type,  who  had  distinguished  themselves  as  the  enemies 
of  all  who  were  suspected  of  crime,  but  usually  from  officers  of  high  standing  in  the  army 
or  navy,  accustomed  to  organization  and  to  a  habit  of  firm  but  gentle  command,  witt 
.sufficiently  large  minds  to  prefer  a  general  diminution  of  crime  to  an  increase  of  arrests. 
For  many  years,  however,  the  due  estimation  of  the  police  grew  but  slowly.  In  18t>4  a 
new  Act  was  passed  to  regulate  our  penal  servitude  prisons,  which  answer  in'some  degree 
to  your  State  Prisons,  and  a  clause  was  introduced  ordering  that  all  criminals  released  on 
ticket  of  leave  should  report  monthly  to  the  police.  I  have  now  before  me  a  book  filled 
with  extracts  from  the  press  of  that  year.  Not  only  were  there  many  papers  which 
strongly  opposed  the  measure,  but  1  did  not  at  that  time  meet  with  a  single  paper  that 
advocated  it,  all  declaring  that  the  police  were  utterly  unfit  to  be  trusted,  as  they  would 
certainly  "hunt  the  licensees  out  of  any  honest  work  and  drive  them  back  to  crime." 

Sec.  145.     Same  Subject  Continued. 

WTien,  in  spite  of  their  remonstrances  (and  of  the  strong  opposition  of  a  Koi  diaant  lib- 
eral Government),  the  measure  was  passed  by  the  House  of  Lords,  a  leading  journal  gave 
as  its  opinion:  "A  more  decided  innovation  "than  that  introduced  into  our  police  system 
was  never  carried  bj'  a  majority  of  conservative  noblemen.  Hitherto  the  detection  of 
crime  and  the  arrest  of  offenders  have  been  the  only  duties  of  a  policeman.  Henceforth, 
the  prevention  of  crime,  by  precautionary  measures,  will  become  a  part  of  his  office." 
And  this  was  actually  urged  as  being  an  evil  1 

The  journal  was  quite  right  in  its  facts.  The  prevention  of  crime  has  been  since  then 
considered  the  most  important  part  of  a  policeman's  office. 

Hitherto  men  had  been  liberated  from  prison  before  the  expiration  of  their  sentence, 
without  check  or  watch  kept  upon  them,  in  the  hope  that  they  might  gain  an  honest 
employment  by  dishonestly  concealing  the  truth.  The  plan  had  not  succeeded.  Very 
many  relapsed;  and  a  panic  set  in,  exaggerating  the  evil.  In  18(33  and  some  previous 
years,  I  think,  we  seldom  took  up  a  newsjjaper  without  finding  three  or  four  statements 
of  "  atrocities  by  ticket-of -leave  men."  In  1864  the  Act  passed,  and  in  1865  and  the  follow- 
ing years  we  hardly  found  one  such  statement  in  a  week. 

1  think  this  had  considerable  effect  in  raising  the  public  estimation  of  the  police.  It 
was  felt  that  they  were  not  merely  antagonists  to  the  criminals,  but  that  they  knew  them, 
watched  them,  would  be  kind  friends  to  them  so  long  as  tHey  lived  honestly,  but  could  all 
the  more  readily  detect  them  if  they  relapsed  into  crime."  From  that  time,  I  think,  a 
larger  and  gradually  increasing  number  of  the  public  have  regarded  the  police,  not  as 
mere  watchdogs  to  drive  away  thieves,  but  as  friends  to  all — to  the  honest,  as  protecting 
them  from  loss;  to  the  dishonest,  as  lessening  the  temptations  which  lead  them  to  ruin. 

This  feehng  can  scarceh'  yet  be  called  general  throughout  England,  but  it  is  steadily 
increasing.  It  is  perhaps  more  advanced  in  this  country  than  in  most  others,  partly 
because  we  have  an  extremely  good  Chief  Constable,  and  partly  that  our  Justices  have  for 
.some  years  employed  our  police  as  agents  of  the  Discharged  Prisoners'  Aid  Society ;  and, 
when  the  public  find  them  to  be  kind  friends  to  the  ex-convicts,  so  long  as  they  work 
steadily  and  honestly,  they  are  more  willing  to  accept  them  as  friends  to  all. 

Of  course  it  is  not  to  be  expected  that  each  individual  of  so  large  a  body  will  understand 
and  enter  into  the  high  philanthropic  feelings  which  should  actuate  the  general  force. 
Recruited,  as  our  police  force  are,  from  the  poorer  and  least  educated  class,  there  must  be 
many  merely  strong,  active  fellows,  useful  if  a  riot  should  take  place,  still  more  useful  in 
preventing  it  by  their  presence,  but  not  men  capable  of  much  thought  or  feeling.  Of 
course,  also,  we  must  expect  to  find  among  the  number  some  sharp,  clever  fellows,  who 
will  attempt  to  gain  credit  for  themselves  by  exaggerating  a  case  against  a  prisoner ,  but, 
if  firmly  suppressed,  such  cases  will  be  rare.  Among  so  large  a  number,  various  faults 
must  occasionally  appear;  but,  if  the  Chief  be  himself  a  man  of  high,  honorable  principle, 
and  a  good  judge  of  character,  he  will  soon  select  from  the  number  some  men  of  thorough 
honesty,  and  with  good  and  kind  feeling,  combined  with  quick  intelligence.  If  he  pro- 
motes such  men  as  these,  they  wiU  aid  him  to  select  others  of  a  similar  stamp,  whom  he 
may  employ  in  offices  of  trust. 

In  the  old  days,  it  was  considered  necessary,  in  deaUng  with  clever  and  unscrupulous 
criminals,  to  employ  sharp  and  unscrupulous  agents,  and  to  meet  cunning  by  cunning, 
and  deceit  by  deceit.  Now,  scrupulous  honesty  is  found,  generally,  to  answer  better. 
Certainly,  in  the  old  days,  crime  increased  faster  than  the  population.  Now,  it  is  rather 
diminishing  while  population  increases. 

It  used  to  be  considered  that  the  duties  of  the  police  should  be  restricted  to  the  repres- 
sion of  crime  or  offenses:  but  my  old  friend.  General  Cartwright,  who  for  many  years 
filled  the  office  of  Government  Inspector  of  the  Police  of  more  than  one  third  of  England, 
gave  it  as  his  opinion  that  the  more  duties  that  could  be  intrusted  to  them,  the  more 
effectually  and  cheaply  they  would  be  performed.  His  advice  has  been  generally  adopted; 
and,  in  most  countries,  maiay  extra  duties  are  allotted  to  them. 
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Sec.  146.     Same  Subject — Other  Sep.vices. 

In  this  country,  besides  acting  as  agents  for  the  Discharged  Prisoner?'  Aid  Society  (of 
which  I  have  liefore  sjioken),  telling  them  where  they  can  find  work.' phd,,ii  necessary, 
assisting  them  with  small  sums  of  money,  we  have  found  the  police  of  very  great  value 
in  preventing  the  spread  of  contagious  cattle  disease.  Last  year,  when  many  cDU.itiies 
suffered  very  severely,  although  we  had  several  outbreaks,  in  no  case  did  it  spread  beyond 
the  farm  where  it  first  appeared.  Probably  many  thousands  of  people  were  saved  by 
their  care.  The  ins])ection  of  main  roads  is  well  within  their  province.  The  occasional 
inspection  of  weights  and  measures  in  shops,  the  inspection  of  common  lodging-houses 
for  the  jioor,  the  dispensing  bread  relief  to  vagrants  (a  valuable  measure,  as  inducing  the 
public  to  withhold  careless  alms) — all  are  ably  performed  by  the  police,  with  great  advan- 
tage to  the  public,  and  not  only  without  interfering  with  their  duties  in  prevention  of 
crime,  but  with  positive  advantage,  as  investing  them,  in  the  eyes  of  the  public,  with  the 
character  of  benefactors  to  all  ranks.  I  still,  however,  believe,  that  in  England,  at  least, 
the  general  estimation  of  the  police  never  has  been,  and  is  not  even  yet,  as  high  as  the 
men  now  deserve ;  and  I  feel  confident  that  a  more  just  appreciation  of  their  office  would 
not  only  give  them  more  power,  but  would  incite  them  to  study  still  more  to  make  them- 
selves thoroughly  efficient  for  an  office  which,  in  proportion  to  the  rank  of  its  members, 
is  certainly  one  of  the  most  laseful  and  honorable  in  the  state. 

I  will  only  add  a  few  short  statistics:  Our  police  district  has  an  area  of  804,197  acres, 
and  a  population  of  404,197  persons.  The  force  consists  of  312  men  of  all  ranks,  giving  an 
average  of  2,577  acres  and  l,29fi  persons  to  each  Constable.  This  may  enable  any  Ameri- 
can Chief  Constable  who  may  wish  it,  to  compare  the  average  forces  of  the  two  countries. 

We  believe  that  many  duties  might  be  intrusted  to  the  police  in  addi- 
tion to  those  now  performed. 
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OHAPTEE   IX. 


SUSPENSION  OF  SENTENCE. 

Sec.  147.    Suspension  of  sentence. 
Sec.  148.    Extension  of  practice. 

Sec.  147.     Suspension  of  Sentence. 

It  is  common  in  Police  Courts,  after  a  person  has  been  convicted  of  some 
offense  of  which  the  Court  has  jurisdiction,  to  suspend  sentence  on  such 
terms  as  may  seem  proper.  We  believe  that  such  a  system  could  be 
applied  to  convictions  for  felony  with  advantage.  There  are  many  cases 
where  there  has  been  an  entire  absence  of  criminal  intent;  still  a  technical 
breach  of  the  law  has  been  committed.  The  Court  may  feel  fully  satis- 
fied that  the  prisoner  is  not  a  bad  man,  that  his  act  was  not  of  that 
character  as  to  indicate  a  criminal  disposition,  and  that  to  place  him  in 
association  with  old  offenders,  from  whom  he  will  receive  free  tuition  in 
the  arts  of  the  criminal,  will  do  him,  as  well  as  society,  serious  injury. 
By  many  the  disgrace  of  a  conviction  is  a  punishment  more  keen  than  any 
other  within  the  power  of  human  ingenuity  to  invent. 

Sec.  148.     Extension  of  Practice. 

Cases  of  this  kind  may  without  difficulty  be  imagined,  and  frequently 
come  before  the  Governor  for  a  pardon.  If  the  sentence  of  the  Court  were 
suspended,  all  that  a  pardon  confers  would  practically  be  granted.  The 
person  convicted  would  then  in  reality  be  under  parole,  without  first  having 
served  a  part  of  his  time  in  prison.  The  Court  could  impose  such  con- 
ditions in  granting  the  suspension  as  would  insure  his  continued  good 
behavior.  He  would  escape  the  odium  of  having  been  a  "convict."  Of 
course  a  power  of  this  kind  should  be  exercised  with  discretion,  and 
undoubtedly  would  be.  There  would  be  a  certain  amount  of  punishment 
preceding  conviction.  If  for  any  reason  the  Court  were  satisfied  that 
sentence  should  be  pronounced,  the  power  to  do  so  would  still  exist.  For 
these  reasons  we  are  satisfied  that  such  a  system  might,  in  proper  cases,  be 
used,  not  only  with  safety  to  the  community,  but  also  to  its  profit. 
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OHAPTEE    X. 


GEADED    PEISONS. 

Sec.  149.  But  one  prison  in  most  States. 

Sec.  150.  Difference  in  crimes. 

Sec.  151.  Character  of  prisoners. 

Sec.  152.  Objections  considered. 

Sec.  149.     But  One  Pkison  in  Most  States. 

In  most  of  the  States  of  the  Union  there  is  but  one  prison,  to  which  all 
persons  over  a  certain  age  are  committed.  If  there  are  more  than  one,  it 
is  only  because  the  number  of  prisoners  is  so  large  that  the  number  of 
prisons  must  in  consequence  be  increased.  Yet  to  secure  all  the  results 
that  may  be  obtained  by  a  well  arranged  and  harmonious  prison  system, 
,  it  seems  to  us  that  there  ought  to  be  in  a  State  a  graded  system  of  prisons. 
By  placing  the  one  who  has  committed  his  first  crime  in  the  same  build- 
ing and  Avorkshop  with  the  professional  thief,  there  is  in  constant  and 
powerful  operation,  against  all  the  favorable  influences  of  discipline  and 
labor,  the  evil  influence  of  association  with  the  base  and  vicious. 

Sec.  150.     Difference  in  Crimes. 

All  crimes  do  not  involve  the  same  degree  of  moral  turpitude,  yet  under 
our  present  system,  all  offenders  are  classed  alike.  There  may,  very 
properly,  be  a  difierence  of  opinion  as  to  the  number  of  prisons  of  different 
grades  that  should  be  provided  for  in  a  system  such  as  we  have  called 
attention  to.  Almost  everywhere  the  necessity  is  recognized  of  separating 
the  youthful  criminals  from  the  old.  There  ought  to  be,  however,  in  addi- 
tion to  an  institution  for  the  care  of  the  young  offender,  two  distinct  grades 
of  prisons.  Under  this  classification  there  sliould  be  assigned  to  the  first, 
those  in  whom  there  is  hope  of  reformation,  and  to  the  second,  those  who 
are  confirmed  in  their  evil  course.  Perhaps,  even,  a  more  just  and  philo- 
sophical division  would  be  to  arrange  the  prisons  into  three  classes,  to  the 
first  of  which  those  who  had  committed  a  first  offense  should  be  sent; 
another  in  which  second-termers  should  be  imprisoned,  and  a  third  in 
which  the  habitual  and  life-termers  should  be  lodged. 

Between  the  garroter,  who  follows  ci-ime  as  a  trade,  and  the  man  who  in 
anger  or  while  under  the  influence  of  liquor  has  committed  a  crime,  there 
is  a  wide  distinction.  A  man  may  kill  another  under  circumstances  suf- 
ficient to  incite  almost  any  human  being  to  similar  action.  The  law 
must,  for  the  preservation  of  peace  and  the  protection  of  society,  punish  a 
man  who  gives  way  to  his  anger  or  resentment  in  cases  Avhere  his  life  is 
not  in  imminent  danger.  Hence  his  act  becomes  a  crime  for  which,  on 
con\dction,  he  is  sent  to  a  penitentiary.  He  there  mingles  with  the  most 
vicious  of  the  human  race,  and  the  effect  upon  him  cannot  be  beneficial. 
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Sec.  151.     Character  of  Prisoners. 

A  great  deal  has  been  said  of  the  disinchnation  of  society  to  receive 
again  the  man  who  has  been  a  convict.  Much  of  this  is  due,  no  doubt,  to 
the  character  of  the  persons  who,  in  pubhc  estimation,  fill  our  prisons. 
There  are  bad  men  there,  of  course,  and  these  give  the  character  to  the 
institution.  The  public  cannot  discriminate.  It  is  known  that  a  man  has 
been  a  convict  in  San  Quentin  or  Folsom,  and  it  is  assumed  at  once  that 
he  is  a  man  to  be  shunned,  and  not  to  be  trusted.  It  requires  years  for  a 
man  to  live  this  down. 

In  a  system  of  graded  prisons  this  result  would  not  follow.  It  is  not  in 
the  interest  of  good  government  to  place  an  everlasting  black  mark  on 
every  one  who  has  violated  its  laws.  Rather  it  should  be  the  aim  of  the 
State  to  reclaim  wherever  reclamation  is  possible.  By  a  graded  system  of 
prisons  a  distinction  could  be  made  between  the  different  classes  of  offend- 
ers. The  first-termer  could  be  known  as  such,  while  the  habitual  crimi- 
nal could  be  easily  designated,  and  his  intended  depredations  upon 
property  guarded  against. 

Sec.  152.     Objections  Considered. 

Of  course,  we  are  aware  of  the  serious  objection  that  such  a  system 
would  require  much  money  to  inaugurate,  and  much  more  successfully  to 
carry  on.  But  as  we  have  two  prisons  now  in  this  State  we  believe  that 
some  such  system  could  be  carried  out  without  much,  if  any,  additional 
expense.  We  call  the  matter  to  your  attention  because  we  believe  that,  in 
the  interest  of  good  government  and  of  the  best  prison  management,  there 
ought  to  be  a  graded  system  of  prisons. 
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OHAPTEE   XT. 


PRISON  OFFIOEES. 

Sec.  153.  Prison  officers. 

Sec.  1&4.  Skill  required. 

Sec.  155.  Prison  schools. 

Sec.  156.  Non-i^artisan  management  of  our  prisons. 

Sec.  157.  V^iews  of  Mr.  E.  R.  Highton  on  qualifications  of  prison  officers. 

Sec.  153.     Prison  Officers. 

It  must  be  evident  that  if  tlie  reformation  of  a  prisoner  is  the  principal, 
or,  at  least,  an  important  consideration  in  prison  management,  the  skill 
and  training  required  to  change  a  bad  man  into  a  good  one  cannot  be 
acquired  in  a  day.  To  accomplish  this  fully,  or  perhaps  appreciably, 
requires  a  degree  of  preparation,  an  insight  into  human  motives,  a  true 
sympathy,  and  an  educated  judgment,  which,  as  in  other  pursuits,  can 
only  be  obtained  by  training  and  experience.  Hence  a  prison  official 
should  be  trained  for  his  calling,  and  when  he  demonstrates  his  fitness  for 
the  peculiar  task  which  he  has  chosen,  he  should  be  assured  of  steady 
employment  at  reasonable  remuneration.  It  has  been  too  often  assumed 
that  any  one  is  capable  of  taking  care  of  a  prison,  of  enforcing  discipline, 
of  aiding  and  reforming  the  prisoner,  and,  at  the  same  time,  of  success- 
fully carrpng  on  the  various  industrial  pursuits  in  which  the  convicts  may 
be  engaged. 

Sec.  154.    Skill  Required. 

The  truth  is  that  more  ability  and  more  versatility  are  required  in  prison 
officers  than  are  generally  demanded,  as  the  price  of  success,  from  those 
engaged  in  ordinary  business  life.  To  insure  the  maintenance  of  proper 
discipline,  the  subordinate  officers  should  be  under  the  complete  control 
of  the  Warden.  He  should  be  held  to  a  strict  accountability  for  all  that 
goes  amiss,  and,  justly,  should  exercise  his  own  judgment,  free  from  out- 
side influence,  in  choosing  his  employes.  If  they  are  chosen  for  him  by 
others,  without  regard  to  their  competency,  it  is  impossible  for  him  to 
possess  that  power  and  control  essential  to  securing  the  best  results.  If 
there  is  any  institution  to  which  Civil  Service  rules  should  be  applied,  it 
is  a  prison. 

Sec.  155.  Prison  Schools. 

In  some  countries  in  Europe,  schools  have  been  established  for  the  pur- 
pose of  training  officers  designed  for  ser\dce  in  the  management  of 
penal  institutions.  It  is  perhaps  impracticable  to  do  this  in  this  country. 
But  the  fact  that  other  countries  have  deemed  it  necessary  to  impart 
instruction  in  this  matter  tends  to  show  that  not  every  one,  without  previ- 
ous training,  will  make  a  good  prison  officer.  Yet  the  subordinates  should 
be  drilled  by  the  Warden.  They  should  at  stated  times  be  called  together 
and  instructed  in  their  duties.     This  course  will  secure  unity  of  action 
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and  perfection  in  the  carrying  out  of  details.  They  should  be  taught  that 
of  the  mainsprings  of  human  action  hope  is  a  more  potent  agent  than 
fear,  and  they  should  have  not  only  an  interest  in  their  work,  but  also  a 
conviction  that  even  very  hardened  criminals  can  be  made  to  feel  some 
respect  for  authority.  This  is  to  elevate  prison  management  into  the 
proper  plane — a  science  and  a  highly  important  science.  A  man  might 
adopt  this  pursuit  as  a  profession  and  we  might  naturally  expect  all  the 
fruits  derived  in  other  walks  of  life  from  study  and  experience  as  the 
result. 

Sec.  156.     Non-P artisan  Management. 

There  are  certain  departments  of  Government  that  deal  with  matters  so 
important,  affect  the  whole  community  so  thoroughly  and  intimately,  that 
their  management  should  never  be  allowed  to  be  affected  by  party  politics. 
Our  school  system,  the  judiciary,  the  prisons,  and  insane  asylums  deal 
with  interests  of  such  importance  to  each  person  in  the  State,  that  they 
should  forever  be  removed  from  the  domain  of  politics.  In  one  sense  the 
proper  management  of  the  prisons  is  of  greater  importance  to  us  than 
any  other  department  of  the  Government. 

If  the  framers  of  the  present  Constitution  did  one  thing  which  more 
than  another  deserves  the  highest  commendation,  it  is  that  portion  of  it 
relating  to  the  State  Prisons,  taking  them  out  of  partisan  control.  An 
examination  of  the  constitutional  debates  will  show  what  a  deep  interest 
was  taken  in  this  matter.  The  non-partisan  management  of  the  prisons  of 
California  has  received  the  widest  and  heartiest  approval.  The  standard 
work  on  penology,  that  of  Dr.  Wines,  entitled  "  The  State  of  Prisons  and 
Child-saving  Institutions  in  the  Civilized  World,"  which  describes  the 
prison  systems  of  the  universe,  with  their  advantages  and  their  defects, 
gives  in  detail  the  pro\dsions  of  our  Constitution,  and  on  page  185  the 
learned  author  and  eminent  penologist  warmly  adds : 

Such,  then,  is  the  actual  fundamental  law  of  California  in  relation  to  this  great  ques- 
tion. It  is  difficult  to  see  how,  in  a  government  like  ours,  prison  management  could  be 
more  effectually  removed,  on  paper,  from  the  domain  of  fjarty  politics.  It  remains  only 
that  the  execution  be  carried  out  in  the  spirit  of  the  theory  with  intelligence  and  vigor. 

To  the  credit  of  the  present  management  let  it  be  said,  that,  in  the  lan- 
guage of  Dr.  Wines,  the  execution  of  the  non-partisan  intention  of  the 
Constitution  has  been  faithfully  "  carried  out  in  the  spirit  of  the  theory," 
and,  it  is  hoped,  ''with  intelligence  and  vigor."  Our  prisons  are  now 
placed  on  the  highest  plane  of  modern  thought,  so  far  as  non-partisan 
management  is  concerned,  and  the  step  backward  will  never  be  taken. 
The  interests  intrusted  to  the  prison  directory  are  too  important  to  be  made 
the  spoils  of  office  seekers. 

Sec.  157.     Views  of  Mr.  E.  R.  Highton  on  Qualifications  of  Prison 

Officers. 

At  a  meeting  of  the  Prison  Reform  Convention  of  California,  held  at 
San  Francisco,  November  9,  1881,  Hon.  Geo.  C.  Perkins  presiding,  Mr.  E. 
R.  Highton  read  a  paper  on  the  qualifications  and  professional  training  of 
officers  of  prisons  and  reformatories.     Mr.  Highton  said: 

In  order  to  arrive  at  an  intelligent  conception  of  the  proper  qualifications  for  officers  of 
prisons  and  reformatories  and  the  necessity  for  their  professional  training,  we  must 
understand  the  nature  of  the  work  they  have  to  perform  and  the  social  and  economical 
conditions  which  require  it.    This  will  involve  a  brief  preliminary  review  of  the  modifi- 
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cations  ill  j)iil)li(;  sontiiiHMit  in  rcf^iird  U>  tlu;  troutiiioiit  of  criiiiiniils  and  an  c^xpositif)!!  of 
what  has  so  far  \yvvu  evolved  from  prac'tical  oxi)eri(!ii(;o  in  the  prosecnition  of  what  may 
vet  he  called  tentative  ertorts  to  <Iimuiisli  crime.  The  civilizeil  world  has  hec^n  gradually 
l)ut  steadily  coming  to  the  coiK^iusion  that  mere  ixinishnieiit  serves  only  to  harden  the 
criminal  an<l  aggravate  the  social  disorder. 

''All  punishment  the  world  can  render 
Serve  only  to  provoke  th'  offender; 
The  will  gains  strength  hy  treatment  horrid 
As  liides  grow  harder  when  they  are  curried." 

Tlie  eflbrts  of  the  most  sagacious  and  intelligent  social  scientists  for  more  tlian  a 
century,  hut,  particularly  for  the  last  fifty  years,  have  heen  directed  to  the  prevention  of 
crime,  and  the  rivsult  has  been  the  establishment  of  juvenile  reformatories  and  measures 
for  tlie  reformation  of  criminals  through  the  discipline  to  which  their  crimes  had  sub- 
jected tiiein,  without  any  relaxation  of  an  inexorable  law  which  nuikes  sin  and  suffering 
insejiarable. 

From  the  time  when  the  abominations  of  the  Knglish  prisons  were  disclosed  to  the 
Hritish  House  of  ('ommons  in  the  year  1878,  hy  John  Howard,  wJiose  epitaph  declares 
that  he  "trod  an  oxh'Ai  l)ut  unfrequented  path  to  immortality,"  anil  when  ]5ec<!aria  was 
I)ublishing  in  Italy  his  celebratcid  treatise  on  "Oiiiujs  arul  Punishments,"  in  which  he 
unticii)ated  many  modern  ideas  on  those  subjects,  there  has  been  a  growing  conviction 
that  a  moral  and  industrial  disciiiliiie  of  the  criminal  i.s  more  effective  than  any  physi- 
cal torture  in  diminishing  crime. 

Numerous  (!Xi)erim(!nts  and  investigations  in  various  civilized  communities,  and  inter- 
national ini[uines  by  such  observers  and  thinkers  as  Beaumont  and  I)e  Tocqueville  of 
l'>ance,  Dwight  and  Wines  of  the  United  .States,  (Jrawford  and  llussell  of  England,  and 
other  eminent  authorities  on  social  science  hero  and  in  Kurofjc,  confirm  this  fundamental 
proposition.  Reams  of  statistical  tables,  and  the  observations  and  deductions  of  the  mo.st 
competent  i)olitical  economists,  sustain  the  conclusion,  and  liave  demonstrated  also  that 
the  clieapent  way  to  diminish  crime  is  to  reform  the  criminal;  in  brief,  have  shown  that 
the  performance  of  a  <-'hristia!i  duty,  in  a  (Christian  spirit,  in  this  as  in  all  other  social 
obligations,  is  most  conducive  to  the  highest  secular  advantage.  Why?  It  is  not  for  us  to 
determine.  The  whole  subject  of  crimes  and  i)unishments  is  full  of  anomalies  and  para- 
doxes, aiifl  the  accumulating  (juestions  which  arise  in  anj'^  endeavor  to  analyze  and  trace 
the  complicated  and  conflicting'  causes  of  crime,  in  order  to  show  more  clearly  the  neces- 
sity for  a  (lualilicd  and  trained  ag(!n<;y  to  diminish  or  era<licate  it,  would  only  cimfuse  and 
jjerplex  a  simple  (piestion,  however  imi)ortarit  to  its  due  consideration  it  would  be  to  have 
some  general  Knowledge  of  its  sources  and  character. 

When  the  costly  arrangements  of  the  "model"  prison  at  Pentonville,  near  London, 
were  being  shown  to  Ibrahim  Pacha  lie  turned  to  his  attendant  vizier  and  significantly 
asked  the  ])rice  f>f  a  cimetcr;  and  the  suinmary  method  of  diminishimr  crime  suggested 
by  tlie  illustrious  I']gy])tiaii,  it  is  to  be  feared,  in  various  modifications,  is  as  j)revalent 
among  unreflecting  jjconle  in  highly  cultivated  communities  as  it  is  among  the  uncivil- 
izc<l  nations  of  the  earth.  I''or  such  a  process,  unfortunately,  there  are  too  many  (^uali- 
hed,  and  training  would  be  sujierflufms. 

A  brief  but  pertinent  illustration  of  the  effect  of  severe  and  brutal  punishments  of 
<;riminals  may  be  obtained  by  recalling  the  facts  tliat  the  times  of  Howard  were  alscj  the 
I)eriod  when  the  Dick  Tur])ins,  the  .lonathan  Wilds,  the  .lack  .Shej)hards,  and  other 
desperadoes,  made  it  unsafe  to  travel  the  most  public  high  roads  near  London,  and  when 
there  existed  a  sort  of  brutal  chivalry  composed  of  thieves,  police,  and  hangmen,  in 
which  the  most  daring  criminal  was  esteemed  a  hero,  owing  to  the  distortion  and  jjer- 
version  of  human  instincts,  tfirough  JJrac;onian  laws  and  barbarous  ))unishments. 
Similar  results  invariably  follmv  similar  practices,  and  wherever  cruel  iiuiiishments  are 
substitutes  for  Christian  duty,  human  life  is  most  insecure,  and  thieving,  pilfering,  and 
other  forms  of  crime,  most  general. 

This  rai>id  glance  at  some  of  the  salient  illustrations  of  penal  legislation  and  the 
history  of  crime,  may  indicate  tlie  social  conditions  which  have  compelled  those  pro- 
gressive changes  in  the  methods  i)ursued  to  limit  or  eradi<;ate  it,  through  reformatories  for 
incij)ient  criminals  and  a  more  rational  and  effective  discii)line  for  the  convicted  ofTenders. 
It  may  also  suggest  the  magnitude  of  the  work  and  the  diflic:ulties  which  obstruct  the 
eflorts  of  the  i)rison  reformer  through  a  too  general  selfishness,  public  apathy,  and 
popular  ignorance. 

If  I  may  be  excused  for  this  liasty  retro.s])ect  in  order  to  awaken  interest  and  to  stimu- 
late inquiry  in  regard  to  a  vital  cpiestion  of  public  morals,  I  will  now  attempt  to  discuss 
more  directly  the  agency  by  which  tlii;  i)urpose  I  have  indicated,  it  is  hoj)ed,  may  be  most 
effectively  and  economically  accomplislicd. 

I  shall  assume  throughout  this  discussion  that  the  main  qualifications  for  this  agency, 
whether  in  prisons  or  reformatories,  are  identif^al.  Underlying  all  other  moral  or  intel- 
lectual attributes  the  "enthusiasm  of  humanity,"  as  defined  and  illustrated  by  the 
author  of  "  lOcce  Homo,"  is  most  essential  as  an  ever  active  impelling  motive  to  a  reform- 
ing agent.  Tlie  earnest,  brooding,  but  very  practical,  philanthropy  im]ilicd  in  that  jihrase 
must  not  be  confouniled  with  ii  fanatical  id(!a  of  remedies  for  social  evils  without  the  use 
of  means  or  with  a  puling  synit)athy  that  would  seek  to  evade  the  necessary  conse- 
quences of  wrong-doing.     It  involves  only  a  steady  disposition  to  do  real  good  by  adequate 
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means,  of  inflexible  justice  to  society,  and  yet  showing  mercy  to  the  erring  and  fallen 
without  widening  the  "narrow  path"  of  virtue.  In  proportion  as  this  spirit  of  active 
human  sympathv  actuates  any  individual,  and  as  it  has  been  fostered  and  developed  by 
early  associations  and  training,  will  his  special  education  for  a  prison  or  reformatory  offi- 
cer be  accelerated.  The  work  which  he  has  to  accomplish  is  to  make  the  bad  good,  by  the 
direct  influence  of  one  human  being  upon  anotber,  regulated  by  rules  of  discipline  and 
guided  bv  "love  in  law  and  law  in  love."  In  this  brief  but  ample  creed  the  prison  or 
reformatbrv  officer  should  be  educated  and  exercise  himself  until  he  has  learned  to  sub- 
due all  his  passions,  and  to  govern  his  temper,  and  even  to  ignore  his  own  personality  in 
his  office,  as  an  exponent  of  the  fraternal  beneficence  of  the  State,  while  stiU  a  vigilant 
minister  of  the  law. 

Like  the  Spartan  vouth,  or  the  trained  Jesuit,  the  prison  officer  should  be  taught  to 
subjugate  his  personal  feelings,  and  to  dismiss  many  conventional  ideas  in  a  concentrated 
devotion  to  his  work.  He  must  learn  to  consider  the  prison  as  his  world,  and  any  infrac- 
tion of  its  rules,  such  as  the  introduction  of  prohibited  articles  or  communications,  or 
any  breach,  however  slight,  of  its  internal  discipline,  as  serious  crimes,  which  he  ought 
never  to  condone  from  anv  personal  sympathy.  In  brief,  he  must  combine  the  martinet 
and  the  philanthropist,  and  even  exaggerate  the  obligations  of  duty  in  the  formation  of 
habits  of  thought  which, if  apparently  extreme,  are  still  necessary  to  a  ready  and  efficient 
performance  of  his  peculiar  duties.  Thus  soldiers  have  been  trained  iintU  sentinels  have 
been  inconvenientlv  rigid,  though  a  very  necessary  protection:  thus  railway  engineers 
become  keenly  vigilant,  but  morosely  abstract  to  intruders;  thus  the  sailor  at  the  wheel 
appears  deaf  and  dumb,  because  the  safety  of  the  ship  interdicts  communication ;  and  so 
in  varied  instances,  which  our  experience  will  suggest  to  us,  habit  induces  a  "second 
nature"  adapted  to  a  special  object,  and  this  cultivation  of  a  particular  idea  for  a  lauda- 
ble purpose  is  both  justifiable  and  necessary. 

We  are  confronted  with  a  gigantic  evil,  growing  out  of  abnormal  conditions  in  society 
and  in  individuals,  and,  though  police  regulations  and  healthy  social  influences  may  do 
much  to  prevent  its  extension,  a  specially  trained  agency  peculiarly  adapted  to  correct  it 
is  nevertheless  imperativelv  required. 

Before  any  discussion  of  the  practical  development  of  this  agency  is  attempted,  it  will 
be  necessary  to  consider,  first,  the  character  of  the  discipline  to  be  enforced:  second, 
the  conditions  under  which  it  is  to  be  administered.  Though  the  general  quahfications 
and  training  of  an  officer  for  anv  reformatory  system  are  similar,  it  must  be  evident 
that,  as  regards  prison  discipline,  those  systems  in  which  the  fate  of  the  prisoner  depends 
to  a'great  extent  upon  the  reports  of  the  officers,  like  the  English  or  "Irish"  system,  or 
any  other  modification  of  the  "  Machonichie  plan,"  by  which  the  term  of  imprisonment 
is  diminished  bv  the  industrv  and  good  conduct  of  the  prisoner,  ascertained  by  a  system 
of  "marks,"  a  higher  degree"of  intelligence  and  moral  integrity  is  required  in  the  officer 
than  for  the  ordinary  supervision  of  prisoners  under  the  "classified,"  the  "solitary,"  or 
the  "  silent "  svstem  of  prison  discipline. 

The  conditions  which  most  materiallv  affect  the  administration  of  prisons  or  reforma- 
tories are,  first,  the  structural  arrangements  of  the  buildings,  and,  second,  the  influ- 
ences and  methods  which  govern  the  appointments  and  control  the  institution,  and 
which  it  must  be  verv  apparent  should  be  entirely  separated  from  party  politics  for  rea- 
sons which  will  no  doubt  be  fuUv  discussed  in  this  convention. 

While  experience  clearlv  indicates  the  personal  qualifications  necessary  for  a  good 
prison  or  reformatorv  officer,  however  diversified  may  be  the  modes  of  their  application, 
the  importance  of  special  training  is  universally  admitted.  It  is  the  general  opinion  of 
the  wisest  penologists  that  actual  experience  in  a  prison  is  the  best,  if  not  the  only, 
method  of  training  men  for  this  work.  Except  at  Louvain,  in  Belgium,  I  am  not  aware 
of  anv  special  school  of  instruction  for  educating  prison  officers.  With  regard  to  re- 
formatories it  is  somewhat  different,  but  even  in  these  institutions  the  method  seems  to 
have  been  rather  the  gradual  evolution  of  an  idea  from  some  organizing  philanthropist 
than  any  preconceived  system.  Among  numerous  exemplifications  of  this  conclusion  I 
will  select  one,  because  it  has  been  most  prolific  of  beneficial  results. 

The  "  Rauhen  Hans"  or  the  "  Redemption  Institute,"  near  Hamburg,  in  Germany,  was 
commenced  in  an  humble  thatched  cottage  by  Mr.  Weichern  and  his  sister,  both  largely 
endowed  with  the  "enthusiasm  of  humanity,"  and  from  this  obscure  commencement 
has  been  derived  what  is  called  the  "family  system,"  which  has  been  developed  into  the 
most  effective  and  extensive  reformations 'in 'Europe  and  Great  Britain.  The  most  suc- 
cessful reformatorv  in  the  world,  the  "  Colonic  Agricole,"  near  Mettray,  in  France,  was 
founded  upon  this  Idea  bv  M.  De  Metz,  who  copied  the  plan  of  the  "  Rauhen  Haus."  He, 
however,  estabUshed  a  training  school  for  those  designed  to  assist  him  in  his  work,  in 
which  he  and  a  colleague  trained  from  twelve  to  fifteen  young  men  for  a  whole  year, 
before  he  admitted  a  single  inmate  to  the  institution.  The  wisdom  of  this  procedure  was 
thus  eulogized  bv  the  late  Dr.  Wines,  who  represented  the  United  States  at  the  Interna- 
tional Convention,  and  who  had  visited  and  critically  examined  the  reformatory. 

"Mettray,  with  its  magnificent  reformatory  results  as  the  fruit  and  demonstration  of 
that  wisdon'i,  is  a  living,  visible,  irrefragable  a'rgument  in  support  of  the  value,  the  impor- 
tance, the  absolute  necessitv,  of  special  preparation  on  the  part  of  prison  officers  for  their 
work'    Let  that  argument  for  present  purposes  stand  in  the  place  of  all  others." 

Major  Du  Cane,  Director  of  EngUsh  Convict  Prisons,  advocates  the  training  of  prison 
officers  for  their  dutv,  like  soldiers  or  physicians,  by  actual  experience. 
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Dr.  Gullard  of  Switzerland,  an  eminent  authority  on  prison  discipline,  says: 

"Special  training,  as  well  as  high  qualities  of  head  and  heart,  is  required  to  make  a 
good  prison  or  reformatory  officer.  The  administration  of  public  punishment  will  not 
become  scientific,  uniform,  and  successf\il,  until  it  is  raised  to  the  dignity  of  a  profession, 
and  men  are  specially  trained  to  it  as  they  are  for  other  pursuits." 

This  opinion  is  almost  universal  among  those  in  Europe  and  America  who  are  best 
qualified  to  form  one. 

Dr.  Prosper  Despine  of  France,  who  made  a  long  and  special  study  of  the  psychology  of 
criminals,  says:  "Criminals  are  generally  abnormal,  and  need  treatment  accordingly;" 
that  "all  are  not  alike,  and  must  be  studied,"  which  of  course  requires  both  capacity  and 
practice  on  the  i>art  of  the  officer. 

Dr.  James  Anderson  of  New  York  says:  "The  criminal  must  have  for  his  reformer  one 
whom  he  acfnalh/  trusts  and  re.i))ect>i — one  whom  he  believes  vieans  well,  even  where  the 
treatment  seems  severe."    (The  italics  are  his  own.) 

Throughout  all  civilized  communities  there  is  an  absolute  unanimity  of  opinion  with 
regard  to  the  ])rimary  mental  and  moral -qualifications  necessary  to  a  good  prison  or 
reformatory  officer. 

In  all  of  "the  best  prisons  in  Europe  it  is  stated  that  the  authorities  "are  careful  to 
select  men  of  good  general  education,  who  have  experience  of  life,  knowledge  of  human 
character,  firmness,  and  a  serious  and  humane  spirit." 

In  the  propositions  submitted  to  the  American  delegation  at  the  International  Congress, 
it  was  stated : 

"Art.  8.  No  prison  can  become  a  school  of  reform  till  there  is  on  the  part  of  the  officer 
a  hearty  desire  and  intention  to  accomplish  this  object. 

"Art."  10.  Tlie  task  of  changing  bad  men  into  good  ones  is  not  to  be  confided  to  the 
first  comers.  It  is  a  serious  charge,  demanding  thorough  preparation,  entire  self-devotion, 
a  calm  and  cautious  judgment,  great  firmness  of  purpose  and  steadiness  of  action — a 
keen  insight  into  the  springs  of  human  conduct,  large  experience,  a  true  sympathy,  and 
morality  above  suspicion.  Prison  officers,  therefore,  need  a  special  education  for  the  work 
as  men  do  for  the  other  great  callings  of  society.  Prison  administration  should  be  raised 
to  the  dignity  of  a  profession,"  etc. 

In  summing  up  the  lessons  acquired  from  a  most  extensive  and  critical  investigation  of 
prisons  and  reformatories  here  and  in  Europe,  Dr.  Wines  showed  the  absolute  necessity 
of  removing  our  prisons  from  the  sphere  of  politics,  and  of  the  special  training  of  officers, 
who  "should  be  originally  selected  for  their  broad  intelligence,  good  feeling,  self-control, 
sound  common  sense,  high  moral  principle,  strong  religious  feeling,  and  other  essential 
qualifications  requisite  for  tlie  calling." 

The  actual  training  of  qualified  persons  for  this  calling  must  be  effected  in  some  prison 
with  such  a  sj-stem  as  I  have  indicated.  It  may  be  necessary  here  to  organize  such  a 
system  in  some  existing  prison,  or  in  one  built  for  the  purpose.  This  may  be  difficult  to 
accomplish,  and  the  method  by  which  such  a  system  could  be  formed  and  established 
it  is  still  harder  to  define  or  describe. 

One  condition  is  absolutely  necessary — that  the  Governor  or  Warden  who  should  have 
this  duty  to  perform  must  himself  be  eminently  endowed  with  the  qualities  which  I  have 
endeavored  to  describe  or  suggest.  The  delicate  tact,  the  intuitive  appreciation  of  character, 
the  judicious  selection  of  opportunity,  and  the  various  elements  of  personal  influence, 
which  are  required  in  the  efficient  performance  of  his  duty  in  the  creation  or  maintenance 
of  a  system  which  would  educate  officers  while  founding  a  proper  order  of  discipline,  can- 
not be  prescribed  in  any  formulas,  and  must  be  developed  by  experience  and  exercise. 
I  once  heard  an  old  horse-trainer  say  to  a  young  man  who  had  asked  instructions  how  to 
manage  a  favorite  colt,  which  he  had  found  difficult:  "  Be  patient  and  watchful,  sir,  and 
your  horse  will  train  j'ou."    It  is  very  much  the  same  with  criminals. 

With  regard  to  subordinate  officers  there  are  also  many  impediments  to  the  discharge 
of  their  duty  from  the  perversion  or  depravity  of  their  charge.  It  often  happens  that 
the  social  status  and  education  of  a  prisoner  are  superior  to  those  of  the  officer  who  lias 
him  in  custody;  and  the  prisoner,  however  subdued  by  long  confinement,  will  still  ati'ect 
to  claim  this  superiority  and  receive  a  command  with  a  bad  grace,  and  execute  it  with  a 
stolid,  aggravating  reluctance.  In  such  cases  great  patience  and  forbearance  are  requi- 
site, and  the  supremacy  of  moral  power  over  insolent  presumption  or  affected  sensitive- 
ness should  be  shown  in  the  patient  firmness  of  a  kind,  intelligent  man,  with  moral 
courage  not  to  suffer  the  least  relaxation  of  discipline,  but  who  will  make  obedience 
pleasant,  and,  by  the  genial  influence  of  his  character  and  bearing,  overcome  such  impu- 
dent attempts  at  insubordination.  Constantly  and  instinctively  to  exhibit  the  opposite 
(jualities  of  sympathy  and  sternness,  "love  in  law  and  law  in  love,"  requires  a  peculiar 
character  and  training.  To  secure  respect  while  administering  punishment,  and  by  a  del- 
icately adjusted  method  and  tact  to  develop  whatever  there  is  of  good  and  repress  the 
evil  in  a  mass  of  depraved,  self-willed  criminals,  requires  habitual  self-control,  a  clear  and 
ready  perception  of  character  and  motives,  with  a  fund  of  mental  resources  and  tact  to 
meet  emergencies.  To  excite  hope  without  presumption,  and  to  make  these  criminals 
feel  that  such  happiness  as  is  i)Ossible  to  them  can  be  attained  only  through  themselves, 
and  that  subterfuges  and  evasions  are  of  no  avail  to  escape  their  proper  punishment, 
should  be  the  difficult  but  a  paramount  object  of  all  penal  and  reformatory  discipline. 
There  are  few  so  obdurate  that  they  will  not  in  some  degree  succumb  to  such  treatment, 
if  persistently  and  consistently  carried  out,  or  so  reckless  that  they  cannot  thus  be  con- 
vinced that  it  is  useless  to  wage  war  against  society.    Everj'  officer  of  a  i)rison  or  reform- 
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atory  should  be  a  moral  instructor,  assisting  by  precept  and  example  those  to  whom  the 
special  duty  of  religious  and  moral  instruction  is  confided;  and,  as  industrial  occiipations 
in  a  prison  ought  to  be  no  less  a  means  of  reformation  than  a  source  of  revenue,  they 
should  also  endeavor  to  acquire  some  general  knowledge  of  these  occupations,  and  culti- 
vate and  exhibit  habits  of  cheerful,  active  industry,  which  better  than  jirecept  will  stimu- 
late those  in  their  charge  to  the  willing  performance  of  their  daily  tasks.  The  Governor 
or  Warden  of  a  prison  should  be  an  embodiment  and  living  exj^ression  of  the  qualities  I 
have  endeavored  to  indicate.  He  must  necessarily  have  a  very  wide  discretion  and 
almost  despotic  power,  which  he  should  exercise  without  ostentation,  and  at  all  times 
exhibit  in  himself  a  ready  submission  to  rule.  He  must  be  strictly  just  and  impartial, 
paying  no  regard  to  the  social  rank  of  the  prisoner,  nor  be  swayed  or  cajoled  by  hypocrit- 
ical fawning. 

"The  difficulties  of  Governors  have  always  been  with  the  officers,"  says  one  Governor 
of  a  prison.  He  says  further:  "After  long  experience  I  find  my  real  task  with  them,"  and 
goes  on  to  illustrate  by  showing  how  rash  and  arbitrary  exhibitions  of  authority  by  new 
officers  often  "lead  to  punishment  or  disputes,  delicate  for  the  Governor  to  decide."  I 
rather  think  that  the  method  of  government  was  to  blame,  which  ought  to  have  antici- 
pated and  obviated  such  contingencies.  Of  course  a  Governor  has  to  rule  through  his 
subordinates,  but  he  should  be  careful  in  selecting  and  distributing  them.  It  is  popularly 
supposed  that  the  mere  application  of  rules  to  individual  persons  is  all  that  is  necessary 
in  "the  management  of  a  prison.  If  such  an  automatic  system  would  succeed,  very  little 
training  would  be  required,  and  ruling  and  directing  a  prison  would  be  an  easy  task;  but 
no  perfunctory  application  of  rules  will  ever  control  the  perversions  and  self-will  of  crim- 
inals. Every  order  may  be  exactly  stipulated  and  literally  fultilled  by  the  officer  to  no 
purpose.  It  is  the  spirit  in  which  duty  is  performed  that  will  measure  the  success  of 
management.  A  mere  mechanical  observance  of  rules  or  orders  which  relate  to  official 
method  with  prisoners,  would  often  defeat  their  object.  Still  in  the  management  of  a 
prison  in  which  officers  would  be  properly  trained,  there  are  some  cardinal  rules  which  it 
is  important  to  observe,  in  order  to  secure  the  necessary  conditions  of  order  and  subordi- 
nation, without  which  the  higher  moral  objects  of  prison  discipline  cannot  be  attained. 
But,  first,  it  may  assist  us  in  obtaining  a  conception  of  a  method,  which  in  its  essential 
characteristics  cannot  be  formulized,  if  we  acquire  some  idea  of  what  a  prison  should  be, 
in  which  officers  would  be  properly  trained  and  which  would  represent  the  idea  of  a 
Christian  state  in  the  punishment  and  treatment  of  its  criminals. 

Whatever  its  mode  of  discipline,  a  prison  is  an  institution  where  persons  convicted  of 
crime  should  be  placed  in  absolute  seclusion  from  the  outside  world,  and  where  further 
contamination  should  be  prevented  by  individual  separation  or  classification.  Order, 
subordination,  and  quiet  should  pervade  it.  No  intrusion  of  unauthorized  persons  should 
be  permitted,  and,  except  as  allowed  by  the  regulations  for  periodical  visits  to  prisoners 
by  their  relations  and  friends,  no  visitor  should  be  received  without  tlie  special  sanction 
of  the  proper  authorities.  Suitable  means  for  the  employment  of  prisoners  and  for  their 
religious  and  moral  instruction  should  be  provided.  The  Governor  or  Warden  should 
hold  a  daily  formal  court  to  hear  and  determine  complaints  against  prisoners  and  appli- 
cations from  them,  so  as  to  avoid  irregularities  or  hasty  action,  and  every  transaction 
within  the  walls  should  be  conducted  with  calm  dignity  and  steady,  systematic  consist- 
ency and  firmness. 

This  seemingly  impassive  but  really  vigorous  method,  while  the  best  for  reforming  and 
only  just  to  the  quiet,  reflective,  and  perhaps  repentant  prisoner,  would  exert  a  powerful 
deterring  influence  upon  "hoodlums"  and  habitual  criminals,  who  dread  nothing  more 
than  to  l3e  subjected  to  a  strict,  steady  system  of  order,  where  there  is  no  opportunity  or 
excuse  aflbrded  them  to  display  their  ruiffianism  and  hostility  to  officers  of  the  law. 

The  following  are  a  few  of  the  elementary  rules  necessary  to  form  habits  and  ideas  of 
duty  in  the  education  of  an  effective  prison  officer: 

1.  No  officer  should  ever  be  allowed  to  strike  a  prisoner  unless  in  absolute  self-defense. 

2.  No  punishment  should  be  immediate.  If  a  prisoner  is  refractory,  the  intelligence 
and  tact  of  the  officer  should  supply  the  means  to  avoid  conflict  and  secure  the  offender^ 
if  the  prison  arrangements  for  supervision  and  mutual  support  of  the  officers  are  such 
as  they  ought  to  be. 

3.  No  altercation  should  ever  occur. 

4.  No  officer  should  ever  bribe  by  any  indulgence  a  prisoner  to  obey  or  to  perform  his 
task  of  work. 

5.  If  the  system  permits  or  requires  the  employment  of  prisoners  in  the  service  of  the 
prison,  they  should  be  selected  for  this  relaxation  of  ordinary  restraint  with  strict  regard 
to  good  conduct  in  the  prison,  and  no  such  favor  should  ever  be  granted  or  selection 
made  without  the  express  sanction  of  the  Governor. 

6.  No  prisoner  should  ever  be  allowed  to  exercise  authority  over  another  prisoner. 

7.  No  officer  should  hold  any  intercourse  or  communication  with  the  friends  of  pris- 
oners. 

I  have  made  these  suggestions  of  elementary  executive  principles  rather  to  indicate  a 
method  than  to  supply  a  code  of  rules  in  which  to  train  prison  officers,  as  I  have  briefly 
attempted  to  describe  a  system  of  prison  discipline,  and  the  spirit  in  which  it  should  be- 
administered,  to  show  wliat  an  officer  should  be  trained  to  do,  and  the  necessity  of  special 
training  to  fit  him  to  do  it,  rather  than  to  endeavor  to  prescribe  ininute  directions  for  the 
various  contingencies  which  may  occur  in  the  exercise  of  his  duties.  To  attempt  a 
lengthy  metaphysical  analysis  of  moral  influence  and  motives  would  confuse,  and  I 
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could  think  of  no  better  way  to  accomplish  my  object  than  by  such  an  exposition  as  I 
have  attempted.  1  have  not  speculated  on  theories,  but  confined  my  illustrations  to  what 
I  and  many  others  have  witnessed,  and  which  now  exists  in  various  degrees  of  perfection 
in  numerous  institutions  throughout  the  civilized  world.  Referring  to  systems  of  prison 
discipline  and  the  training  of  officers,  [  wish  to  make  one  additional  observation  about 
the  peculiar  conditions  of  this  State  with  regard  to  its  criminals,  and  that  is  that  they  are 
so  heterogeneous  as  to  render  an  eclectic  system  of  discipline  and  peculiar  qualifications 
and  training  of  prison  officers  nnn-e  than  ordinarily  necessary,  and  this  allusion  applies 
more  especially  to  the  Chinese  prisoners. 

However  imperfectly  the  method  I  have  adopted  may  have  explained  the  details  of  a 
plan  for  educating  prison  officers,  I  hope  it  will  have  suggested  an  intelligible  idea  of  the 
qualifications  and  training  they  require,  and  that  at  least  it  will  have  shown  the  neces.sity 
of  creating  a  professional  class"  of  practically  qualified  and  trained  persons  for  managing 
prisons  and  reformatories. 

The  most  effective  reformatories  are  conducted  on  what  is  called  the  "  family  system," 
as  I  have  already  stated  in  my  reference  to  the  origin  of  that  system  at  the  Eauhen  Haus, 
and  its  more  extensive  application  in  the  Mettray  Reformatory,  to  which  I  might  add 
the  one  at  Red  Hill  near  London,  Russeleyde  in  Belgium,  and  various  others.  For  the 
education  of  persons  qualified  as  I  have  described,  no  method  can  surpass  that  adopted 
by  M.  De  Metz;  and  for  its  mode  of  application  the  principles  I  have  tried  to  indicate  will 
be  found  applicable,  when  modified  and  adapted  to  suit  a  milder  discipline. 

Under  this  system  the  administrative  officer  represents  the  father  of  a  family  of  from 
twelve  to  twenty-four  boys,  whom  he  regulates,  encourages,  or  represses,  and  influences 
for  good  by  the"  power  of  a  common  symi^athy  and  purpose,  and  the  various  means 
which  an  intelligent,  philanthropic  mint!  can  devise.  Association  may  be  made  as  bene- 
ficial in  reformation  as  it  is  generally  pernicious  in  contamination.  When  Mr.  Weichern 
was  asked  by  Mr.  Horace  Mann  how  he  created  so  wonderful  a  change  in  boys  who  had 
been  the  very  outcasts  of  society,  he  replied  :  "By  music  and  Christian  love."  The  enor- 
mous percentage  of  reformations  claimed  at  Mettray — 85  per  cent — so  astonished  Mr. 
Hill,  the  Recorder  of  Birmingham,  England,  that  he  investigated  the  published  state- 
ment with  all  the  "amiable  incredulity"  that  such  a  claim  was  calculated  to  inspire  in 
one  so  intimately  acquainted  with  the  methods  and  results  of  other  reformatories,  but  he 
found  the  claim  amply  justified.  When  one  of  these  gentlemen  said  to  M.  De  Mctz: 
"You  have  created  the  best  reformatory  in  the  world,"  he  promptly  replied:  "  Because  1 
have  had  the  best  assistants  in  the  world,"  and  this  was  mainly  due  to  his  method  of 
cautious  preparation. 

Such  results  of  the  family  system  and  proper  training  demonstrate  its  superiority,  and 
our  common  sense  will  at  least  concede  that  it  follows  a  natural  order  in  supplying, 
though  by  artificial  means,  the  very  general  want  of  proper  family  influence  among  the 
waifs  and  strays  of  society. 

The  training  of  officers  for  such  an  institution  consists  mainly  in  developing  and 
directing  a  qualified  individual  so  that  he  may  acqiaire  the  best  methods  of  exerting  influ- 
ence over  the  children,  and  of  stimulating  a  virtuous  emulation  in  the  "  family." 

The  structural  arrangements  required  for  this  system  are  very  cheap  and  simple,  and 
can  be  extended  at  little  cost. 

The  system,  method,  and  its  results  are  amply  described  in  various  American  publica- 
tions— by  Horace  Mann  in  his  "  Educational  Tour,"  by  Professor  Stowe  in  his  "  Report 
on  Elenientary  Education  in  Europe,"  and  by  Mr.  Colman  in  his  "  European  Agricult- 
ure." They  are  also  referred  to  and  urged  as  examples  for  our  imitation  in  this  State  in 
communications  signed  "  Incognito  "  to  the  Alta  California  of  September  and  October, 
1858,  and  in  a  leader  of  the  same  date ;  in  another  conimunication  signed  "  Civis,"  on  the 
fourteenth  of  January,  1874;  in  an  address  on  municipal  reform,  delivered  in  the  rooms 
of  the  Chamber  of  Commerce,  published  in  the  same  paper  of  January  27,1872;  in  a 
pamphlet  which  I  published  in  1866  on  municipal  affairs,  in  which  some  illustrations  of 
our  own  methods  are  given,  and  in  various  communications  to  State  Governors  and 
influential  persons  in  the  community.  In  referring  to  these  publications  I  have  an 
object  beside  the  information  they  contain,  and  that  is,  to  suggest  the  great  difficulties 
which  will  have  to  be  overcome  in  introducing  effective  systems  for  juvenile  reformation 
and  prison  discipline  in  this  State.  As  one  of  its  pioneers  I  may  be  excused,  I  hope,  for 
this  reference,  and  for  interesting  myself  for  nearly  twenty-five  years  in  these  special 
questions,  and  if  my  experience  in  efforts  to  establish  good  systems  for  reformatories  or 
prisons  should  add"  force  to  what  I  have  already  urged  with  regard  to  the  necessity  of 
separating  these  institutions  from  party  politics,  I  need  not  now  at  my  age  suppress  it 
through  any  fear  of  misapprehension."  The  "Industrial  School"  was  built  after  some 
fanciful  obsolete  prison  plan,  at  the  advice  of  an  utterly  incompetent  person  who  had  had 
some  remote  connection  with  a  philanthropic  institution  at  the  East,  and  in  spite  of  hon- 
est, earnest  advice,  and  it  has  cost  more  in  alterations  than  would  have  built  a  reforma- 
tory on  the  family  system,  while  its  cost  of  maintenance  has  been  unnecessarily  great, 
and  I  doubt  if  it  has  effected  one  genuine  reformation. 

The  "State  School  of  Reform"  projected  near  Marysville  on  the  banks  of  the  Feather 
River,  was  an  expensive  abortion.  I  had  been  requested  by  the  Governor  of  the  State  to 
examine  it,  and  I  did  so,  but  could  find  no  adaptation  in  tlie  arrangements  for  a  reforma- 
tory. I  found  one  of  the  Trustees  in  Marysville,  who  knew  nothing  at  all  about  it.  In  a 
report  from  the  Trustees,  dated  Marysville,  December  26,  1860,  there  is  an  account  of 
moneys  paid  for  salaries  to  Trustees,   for  plans,  specifications,   and  to  the  contractor. 
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amounting  to  $12,12-1  G4,  and  it  concludes  by  saying  that  it  would  take  fSO.OOO  more  "to 
finish  a  sufficient  portion  of  the  building  to  start'the  school."  That  is  the  last  I  have  seen 
or  heard  of  this  expensive  fiasco.  I  went  to  the  Legislature,  then  sitting  in  Sacramento, 
to  try  if  anything  could  be  done  to  get  the  site  changed  from  the  comparatively  unhealthy 
iDanks  of  the  Feather  River  to  Benicia,  or  some  other  healthy  locality,  and  the  means  sug- 
gested to  accomplish  my  purpose  I  can  only  say  were  peculiar  and  most  decidedly  inad- 
missible. 

I  mention  these  facts  to  illustrate  our  failures ;  but  there  is  no  reason  why,  if  we  regard 
the  lessons  of  experience  and  exercise  a  docile  prevision,  we  should  not  jet  avert  the  evils 
which  have  grown  to  such  magnitude  in  older  countries,  and  which  are  costing  so  much 
in  efforts  to  remove  them,  and  establish  models  reflecting  back  the  benefits  we  have 
derived  from  their  experience.  The  same  mental  and  physical  energy-  which  produces 
the  "hoodktm,"  through  parental  and  social  neglect,  would,  if  properly  educated  and 
trained,  supply  an  effective  agency  for  correcting  and  reforming  him.  In  the  physical 
world,  antidotes  are  often  found  in  close  proximity  to  poisons,  and  an  analogous  pro- 
vision mav  exist  in  the  moral  order  of  things. 

I  hope  I  have  not  committed  an  unpardonable  solecism  in  these  outside  allusions ;  and 
now,  having  given  my  ideas  of  the  necessity  of  professional  training  for  a  system  of  disci- 
pline which  I  have  endeavored  to  describe',  but  which  it  may  be  difficult  to  realize  com- 
pletelv  with  all  our  human  imperfections,  I  will  refer  for  our  encouragement  to  one 
example  within  my  own  knowledge,  to  show  that  it  may  be  closely  approximated,  even 
under  very  unfavorable  conditions.  One  of  the  largest  "prisons  in  the  world,  with  very 
inadequate  accommodation  and  then  in  a  state  of  chronic  anarchy,  was  taken  in  charge 
by  an  individual  whose  principal  qualification  at  that  time  was  intense  earnestness.  The 
capricious,  fitful  management  of  an  intemperate  Governor  had  quite  demoralized  it,  and 
there  was  a  general  spirit  of  insubordination  amongst  the  prisoners  and  of  tyranny  and 
self-assertion  among  the  officers.  Punishments  were  numerous  and  severe,  and  there 
was  always  a  large  number  of  prisoners  in  "irons."  By  management,  weeding  out  unre- 
liable or  unsuitable  officers,  creating  confidence  and  increasing  the  officers"  pay  according 
to  good  conduct  and  length  of  service,  with  other  methods  suggested  by  occurring  exigen- 
cies, the  prison  was  gradually  reduced  to  order,  and  it  supplied  superior  officers  to  other 
prisons  which,  moreover,  copied  its  methods.  Though  it  could  not  be  said  that  no  com- 
munications passed  between  prisoners,  there  could  be  little  contamination.  In  two  years 
the  punishments  were  reduced  more  than  one  half,  and  from  that  time,  and  certainly  for 
.><everal  years,  it  was  not  found  necessary  to  place  any  prisoner  in  irons. 

Still  the  authorities  deemed  it  wise  and  cheapest  to  build  a  new  prison  adapted  to  a 
more  perfect  discipline. 

Before  I  close  these  remarks,  it  may  be  proper,  though  it  can  be  scarcely  necessary,  to 
advert  to  another  forcible  argument  "in  favor  of  impro^^ng  our  prison  and  reformatory 
systems  and  methods.  It  may  be  asked  is  it  just  to  place  any  niember  of  society  where 
his  moral  contamination  is  almost  certain  and  every  moral  sensibility  he  may  have  be 
annihilated  ?  It  has  been  said  that  "  the  worst  use  you  can  put  a  man  to  is  to  hang  him." 
A  Christian  community  could  hardly  consent  to"  such  promiscuous  barbarity  for  all 
degrees  of  offenders,  but"  how  much  better  is  it  to  condemn  a  man  or  boy  to  an  imprison- 
ment which  will  inevitably  make  him  a  curse  to  himself  and  society,  a  constant  public 
expense,  and  a  center  of  a  baleful  influence,  which  his  prison  education  has  specially 
fitted  him  to  propagate? 

In  conclusion,  it  is  only  right  to  say  that  the  introduction  of  such  a  system  of  discipline 
for  prisons  and  reformatories  as  I  ha've  suggested,  and  the  professional  training  of  officers 
to  administer  it,  would,  of  course,  involve  an  immediate  expense  to  the  State  and  some 
change  in  our  political  methods;  but  these  are  trivial  in  comparison  to  the  public  benefit 
which  would  follow.  The  patriot  and  the  moralist  would  rejoice  in  an  improved  public 
moralitv,  and  the  financial  economist  may  be  assured  that  the  investment  would  jmy. 
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CHAPTER   XII. 


STATE  POLICE. 

Sec.  158.  Vigilance  of  local  officers. 

Sec.  159.  State  police  and  parole  system. 

Sec.  160.  Escapes  from  jirison. 

Sec.  161.  Enforcement  of  Restriction  Act. 

Sec.  162.  Quarantine  officers. 

Sec.  158.    Vigilance  of  Local  Officers. 

It  may  be  said  that  some  of  the  improvements  in  our  prison  manage- 
ment which  we  have  suggested  and  recommended,  will  fail  to  be  success- 
fully carried  out  because  their  execution  will  depend  in  a  great  measure, 
if  not  entirely,  upon  the  fidelity  and  vigilance  of  the  local  peace  officers. 
We  have  considered  this  branch  of  the  subject,  and  believe  that  the  best 
results  from  a  parole  system,  or  from  any  method  that  may  be  devised  for 
aiding  discharged  convicts,  can  be  obtained  best  by  officers  whose  juris- 
diction will  extend  throughout  the  State.  In  some  States  agents  are 
appointed  to  visit  wards  of  the  State  placed  under  the  care  of  private 
individuals.  The  method  pursued  in  other  countries,  of  poli(3e  surveillance, 
has  been  explained,  and  all  the  evidence  that  we  can  obtain  points  to  the 
fact  that  great  good  to  the  community  has  been  the  result. 

Sec.  159,     State  Police  and  Parole  System. 

If  con\acts  are  let  out  on  parole  in  a  State  as  large  as  ours,  there  ought 
to  be  some  one  in  addition  to  the  local  officers  to  see  that  the  conditions  of 
the  parole  are  being  faithfully  performed.  It  may  happen  that  a  paroled 
prisoner  was  not  living  that  life  that  he  promised,  and  the  Board  of 
Directors  expected,  and  still  the  local  officers  might  be  too  careless  to 
report  the  fact  to  the  Board,  or  might  be  deterred  frpm  making  a  voluntary 
statement  through  fear  of  incurring  the  enmity  of  the  paroled  man's  family 
and  friends.  A  State  officer  would  be  free  from  such  influences,  and  would 
be  able  to  inform  the  Board  of  any  case  where  the  conditions  of  the  parole 
had  not  been  observed. 

Sec.  160.     Escapes  from  Prison. 

Escapes  from  prison  will  occur,  and  those  who  escape  are  sometimes  the 
most  hardened  and  dangerous  criminals.  At  present  their  recapture  must 
be  made  either  by  the  guards  or  by  local  peace  officers.  The  reward 
offered  to  the  latter  is  so  small  that  they  may  not  be  stimulated  to  their 
best  efforts,  and  as  the  escape  cannot  be  imputed  to  them  there  is  not, 
naturally,  that  ardent  desire  to  recapture  as  would  be,  if  the  escape  could 
be  charged  to  their  negligence.  In  cases  of  this  kind  a  State  police  could 
render  valuable  service  to  the  State,  and  could  follow  an  escaped  prisoner 
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through  various  counties  until  finally  he  was  arrested  and  returned  to 
prison. 

Sec.  161.     Enforcement  of  Restriction  Act. 

The  people  of  this  State  know  by  bitter  experience  the  evils  of  unre- 
stricted Chinese  immigration.  They  have  suffered  the  evils  attendant 
upon  this  cause  with  laudable  forbearance.  They  have  petitioned  our 
National  Government  to  grant  relief.  Their  prayers  have  been  partially 
answered.  Laws  have  been  passed  forbidding  the  immigration  of  Chinese 
to  this  country  save  under  certain  conditions.  There  can  be  no  doubt  but 
that  if  this  law  was  honesth*  and  rigidly  enforced,  the  e^^ls  of  which 
we  now  so  justly  complain  soon  would  cease.  But  the  best  law  that  was 
ever  enacted  is  no  more  than  a  piece  of  blank  paper  unless  faithfully  exe- 
cuted. Whatever  advantage  will  be  derived  from  the  operation  of  the 
Restriction  Act  will  depend  upon  the  manner  in  which  its  provisions  are 
enforced. 

Practically  there  is  nothing  to  prevent  the  landing  of  immense  hordes  of 
Chinese  laborers  in  British  Columbia  or  Mexico.  Once  landed  on  these 
foreign  shores,  their  entry  to  this  country'  would  be  almost  uninterrupted. 
Why?  Because  there  is  no  officer  either  on  our  northern  or  our  southern 
boundar}'  to  impede  their  progress.  This  matter  is  under  the  jurisdiction 
of  the  Federal  Government.  But  we  of  California  are  more  concerned  in 
ha\dng  the  laws  on  the  statute  books  relating  to  the  restriction  of  Chinese 
immigration  enforced  than  the  powers  that  govern  and  will  govern  in 
Washington.  A  State  police  could  effectually  prevent  the  landing  of 
Chinese  who  were  not  entitled  to  become  residents  of  this  country.  Such 
police  would  be  under  State  control,  and  would  be  responsible  to  the  peo- 
ple of  this  State  for  the  faithful  performance  of  their  duties.  We  believe 
that  the  services  of  these  officers  in  this  respect  alone  would  be  of  sufficient 
value  to  the  State  to  more  than  repay  any  expense  that  might  be  incurred 
in  making  a  State  Police  a  branch  of  the  public  service. 

Sec  162.     Quarantine  Officers. 

In  many  of  the  States  the  reasons  that  render  the  appointment  of  offi- 
cers of  this  character  necessary  do  not  prevail.  But  California,  from  its 
length  of  seacoast,  is  beset  by  peculiar  dangers.  If  a  contagious  disease 
should  break  out  in  any  part  of  the  world,  it  would  be  carried  to  this 
countrv  through  our  seaports.  A  State  Police  could  perform  efficient 
serA-ice  in  quarantining  vessels,  and  in  watching  trains  coming  into  Cah- 
fornia  from  Arizona  and  Nevada.  It  must  be  conceded  that  we  are 
imperfectly  protected  in  this  matter. 

It  is  well  known  that  some  of  the  most  dangerous  criminals,  after  they 
have  run  their  career  in  the  East,  make  their  way  to  Cahfornia  to  pursue 
their  labors  in  a  new  field.  If  such  criminals  were  known  the  moment 
they  crossed  the  State  line,  their  actions  could  be  watched  and  many  of 
their  deeds  foiled.  It  is  unnecessary  to  refer  to  instances  where  noted 
bank  robbers,  confidence  men,  and  criminals  of  that  character  have  come 
to  California,  and  suddenly  we  are  astonished  by  some  daring  act  of 
crime.  A  State  Police  could  guard  in  a  great  measure  against  these 
crimes. 
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CHAPTER  Xlli. 


POLICE  MATRONS. 

Sec.  163.    Services  of  police  matrons. 
Sec.  1(>4.    In  Chicago. 

Sec.  163.     Services  of  Police  Matrons. 

We  do  not  know  how  seriously  the  proposition  to  emplo}'  matrons  in  a 
police  station  has  been  considered  in  this  State,  but  in  large  cities  there 
are  many  reasons  why  matrons  should  be  employed  to  perform  duties 
that  they  alone  can  properl}^  perform.  Many  young  girls  are  led  to  leave 
their  homes,  to  seek  the  large  cities  for  employment.  When  they  come 
they  are  virtuous;  but  sometimes  from  one  cause,  and  sometimes  from 
another,  they  are  led  into  evil  ways,  and  eventually  find  their  way  into 
the  police  station.  They  have,  naturally,  an  aversion  to  confiding  their 
history  and  their  troubles  to  a  police  officer,  but  can  be  easilv  induced  to 
do  so  to  some  kind-hearted  and  motherly  matron.  They  ma}^  when 
talked  to  in  a  proper  manner,  be  induced  to  quit  their  lives  of  sin,  and  to 
return  to  their  homes. 

Sec.  164.     In  Chicago. 

This  experiment  has  been  tried  in  Chicago  with  gratifying  success,  and 
we  believe  that  if  the  practice  were  followed  in  California,  in  our  larger 
cities,  the  results  would  be  highly  beneficial.  Many  a  young  woman,  lured 
by  the  love  of  dress,  has  been  led  into  a  course  of  dissipation,  from  which 
she  is  too  weak-minded,  without  moral  aid  and  encouragement  from  others, 
to  extricate  herself.  We  believe  that  if  one  or  more  matrons  were  em- 
ployed in  each  police  station  man}^  of  these  women  could  be  reformed. 
While  we  propose  no  legislation  on  this  subject,  we  deem  it  our  duty  to 
suggest  it  as  a  question  to  which  the  attention  of  our  municipal  authorities 
should  be  directed. 
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THE  PAEDONING  POWEE. 

Existence  of,  necessary  to  correct  mistakes. 
Remark  of  Marquis  Beccaria,  and  reply  of  Chancellor  Kent. 
Observations  of  Judge  Stor\-. 
Same  subject  continued. 
Exercise  of  discretion.    Some  observations. 
Restoration  to  citizenship. 

Remarks  of  Governor  Pattison,  of  Pennsylvania,  in  inaugural  message. 
Board  of  Pardons  of  Pennsylvania. 

Reference  of  applications  for  pardon  to  Board  of  Prison  Directors. 
Sec.  173«.  Remarks  of  Rev.  Wm.  H.  Hill  on  the  pardoning  power. 

EXISTEN'CE    OF,    XeCESSARY   TO    CORRECT    MISTAKES. 

We  do  not  know  that  it  comes  within  our  province  to  speak  of  the  par- 
doning power.  This  is  fixed  b}'  the  Constitutioti  of  the  State  in  the  Execu- 
tive. Still,  its  proper  exercise  is  essential  to  correct  mistakes,  relieve  from 
vmdulv  severe  sentences,  and  reward  those  who  in  a  signal  way  have  dis- 
tinguished themselves  while  in  prison.  If  the  parole  system  be  adopted, 
the  pardoning  power  will  necessarily  be  limited  to  fewer  cases  than  it 
would  otherwise  be.  Still,  it  must  always  be  a  matter  of  grave  impor- 
tance to  determine  where  the  pardoning  power  should  be  lodged,  and  how 
it  should  be  exercised.  Our  Secretary  has  written  on  this  subject  to  each 
Governor  in  the  United  States,  and  their  replies  will  be  found  in  the  cor- 
respondence annexed  to  this  report. 

Sec.  166.     Remark  of  Marquis  Beccaria,  and  Reply  of  Chancellor 

Kent. 

It  has  been  said  by  the  Marquis  Beccaria  that  the  power  of  pardon  does 
not  exist  under  a  perfect  administration  of  law.  and  that  the  admission 
of  the  power  is  a  tacit  acknowledgment  of  the  infirmities  of  the  Courts 
of  justice.     To  this  ]Mr.  Chancellor  Kent  aptly  replied: 

And  \Yhere  is  the  administration  of  justice,  it  may  be  asked,  that  is  free  from  infirmity  ? 
Were  it  possible,  in  every  instance,  to  maintain  a  just  proportion  between  the  crime  and 
the  penalty,  and  were  the  rules  of  testimony  and  the  mode  of  trial  so  perfect  as  to  pre- 
clude every  possibility  of  mistake  or  injustice,  there  would  be  some  color  for  the 
admission  of  this  plausible  theory.  But,  even  in  that  case,  i)olicy  would  sometimes 
require  a  remission  of  a  punishment  strictly  due  for  a  crime  certainly  ascertained.  This 
very  notion  of  mercy  implies  the  accuracy  of  the  claims  of  justice.  An  inexorable  gov- 
ernment, says  Mr.  Yorke,  in  his  considerations  on  the  law  of  forfeiture,  will  not  only 
carry  justice,  in  some  instances,  to  the  height  of  injury,  but,  with  respect  to  itself,  it  will 
be  dangerously  just.  The  clemency  of  Massachusetts,  in  1786,  after  an  unprovoked  and 
wanton  rebellion,  in  not  inflicting  a  single  capital  punishment,  contrilmted,  by  the 
judicious  manner  in  which  its  clemency  was  applied,  to  the  more  firm  establishment  of 
their  government.  And  this  power  of  pardon  will  appear  to  be  more  essential  when  we 
consider  that,  under  the  most  correct  administration  of  the  law,  men  will  sometimes  fall 
a  prey  to  the  vindictiveness  of  accusers,  the  inaccuracy  of  testimony,  and  the  fallibility  of 
jurors.    Nt>twithstanding  this  power  is  clearly  supported  on  principles  of  policy,  if  not  of 
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justice,  Englisli  lawyers,  of  the  tirst  class  and  highest  reputation,  have  strangely  con- 
cluded that  it  cannot  exist  in  a  republic,  because  nothing  higher  is  acknowledged  than 
the  magistrate.  Instead  of  falling  into  such  an  erroneous  conclusion,  it  might  fairly  be 
insisted,  that  power  may  exist  with  greater  safety  in  free  States  than  in  any  other  forms 
of  government;  because  abuses  of  the  discretion  unavt)idably  confided  to  the  magistrates 
in  granting  pardons  are  much  better  guarded  against  by  the" sense  of  responsibility  under 
which  he  acts. 

Sec.  167.     Observations  of  Judge  Story. 

Judge  Story,  in  his  ''  Commentaries  on  the  Constitution  of  the  United 
States,"  discusses  the  pardoning  power.  He  refers  to  the  remark  of  the 
Marquis  Beccaria,  that  the  admission  of  such  a  power  is  a  tacit  admis- 
sion of  the  infirmit}^  of  the  course  of  justice,  and  says: 

But  if  this  be  a  defect  at  all,  it  arises  from  the  infirmity  of  human  nature  generallj-; 
and  in  this  view  is  no  more  objectionable  than  any  other  power  of  Government;  for  every 
such  power,  in  some  sort,  arises  from  human  infirmity.  But  if  it  be  meant  that  it  is  an 
imperfection  in  human  legislation  to  admit  the  power  of  pardon  in  any  case,  the  proposi- 
tion maj'  well  be  denied,  and  some  proof,  at  least,  be  required  of  its  "sober  reality.  The 
common  argument  is,  that  where  punishments  are  mild  they  ought  to  be  certain;  and 
that  the  clemency  of  the  Chief  Magistrate  is  a  tacit  disapprobation  of  the  laws.  But 
surely  no  man  in  his  senses  will  contend  that  any  system  of  laws  can  provide,  for  every 

Eossible  shade  of  guilt,  a  proportionate  degree  of  punishment.  The  most  that  ever  has 
een  and  ever  can  be  done,  is  to  provide  for  the  punishment  of  crimes  by  some  general 
rules  and  within  some  general  limitations.  The  total  exclusion  of  all  power  of  pardon 
would  necessarily  introduce  a  very  dangerous  power  in  judges  and  juries  of  following 
the  spirit  rather  than  the  letter  of  the  laws;  or  out  of  humanity,  of  suffering  real  offend- 
ers wholly  to  escape  punishment,  or  else  it  mtist  be  holden  (what  no  man  will  seriously 
avow)  that  the  situation  and  circumstances  of  the  offender,  though  they  alter  not  the 
essence  of  the  offense,  ought  to  make  no  distinction  in  the  yjunishment.  There  are  not 
only  various  gradations  of  guilt  in  the  commission  of  the  same  crime,  which  are  not 
susceptible  of  any  previous  enumeration  and  definition,  but  the  proofs  must,  in  manj-- 
cases,  be  imperfect  in  their  own  nature,  not  only  as  the  actual  commission  of  the  offense, 
but  also  as  to  the  aggravating  and  mitigating  circumstances.  In  many  cases,  convictions 
must  be  founded  tipon  presumptiojis  and  probabilities.  Would  it  not"  be  at  once  unjust 
and  unreasonable  to  exclude  all  means  of  mitigating  punishment,  when  subsequent 
inquiries  should  demonstrate  that  the  accusation  was  wholly  unfounded  or  the  crime 
greatly  diminished  in  ])oint  of  atrocity  and  aggravation,  from  what  the  evidence  at  the 
trial  seemed  to  estal)lish.  A  power  to  pardon  seems,  indeed,  indisjiensable  under  the 
most  correct  administration  of  the  law  by  human  tribunals;  since,  otherwise,  men  would 
sometimes  fall  a  yjrey  to  the  vindictiveness  of  accusers,  the  inaccuracy  of  testimony,  and 
the  fallibility  of  jurors  and  Courts.  Besides,  the  law  may  be  broken,  and  yet  the  offender 
be  placed  in  such  circumstances  that  he  will  stand,  in  a  great  measure,  and  perhaps 
wholly,  excused  in  moral  and  general  justice,  though  not  in  the  strictness  of  the  law. 
What  then  is  to  be  done?  Is  he  to  be  acquitted  against  the  law,  or  convicted,  and  to 
suffer  punishment  infinitely  beyond  his  deserts?  If  an  arbitrary  power  is  to  be  given  to 
meet  such  cases,  where  can  it  be  so  properly  lodged  as  in  the  Executive  Department? 

Mr.  Justice  Blackstone  says  that  in  democracies  this  power  of  pardon  can  never  subsist, 
for  there  nothing  higher  is  acknowledged  than  the  magistrates  who  administer  the  laws; 
and  it  would  be  impolitic  for  the  power  of  judging  and  of  pardoning  to  center  in  one  and 
the  same  person.  This  (as  the  President  Montesquieu  observes)  would  oblige  him  very 
often  to  contradict  himself  to  make  and  unmake  his  decisions.  It  would  tend  to  con- 
found all  ideas  of  right  among  the  mass  of  the  people,  as  they  would  find  it  difficult  to 
tell  whether  a  prisoner  was  discharged  by  his  innocence  or  obtained  a  pardon  through 
favor.  And  hence  he  deduces  the  superiority  of  a  monarchical  government;  because  in 
monarchies  the  King  acts  in  a  superior  sphere,  and  may,  therefore,  safely  be  trusted  with 
the  power  of  i)ardon,  and  it  becomes  a  source  of  personal  loj'alty  and  affection. 

Sec.  168.     Same  Subject  Continued. 

But  stirely  this  reasoning  is  extremely  forced  and  artificial.  In  the  first  place  there  is 
no  more  difficulty  or  absurdity  in  a  democracy  than  in  a  monarchy  in  such  cases,  if  the 
power  of  judging  and  pardoning  be  in  the  same  hands,  as  if  the  monarch  be  at  once  the 
Judge  and  the  person  who  pardons.  And  Montesquieu's  reasoning  is  in  fact  addressed  to 
this  very  case  of  a  monarch,  who  is  at  once  the  Judge  and  dispenser  of  pardons.  In  the 
next  place  tliere  is  no  inconsistency  in  a  democracy  anymore  than  in  a  monarchy,  in 
trusting  one  magistrate  with  a  power  to  try  the  case  and  another  with  a  power  to  i)ar(lon. 
The  one  i>ower  is  not  incidental  to.  but  in  "contrast  with  the  other.  Nor,  if  both  powers 
were  lodged  in  the  same  magistrate,  would  there  be  any  danger  of  their  being  necessarily 
confounded,  for  they  may  be  required  to  be  acted  upoii  separately  and  at  different  times 
so  as  to  be  known  as  distinct  prerogatives.    But,  in  point  of  fact!  no  such  reasoning  has 
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the  slightest  application  to  the  American  governments,  or  indeed  to  any  other  govern- 
ment, legislative,  judicial,  and  executive,  and  tlie  powers  of  each  are  administered  by 
distinct  persons.  What  difficulty  is  there  in  the  people  delegating  the  judicial  power  to 
one  body  of  magistrates  and  the  power  of  pardon  to  another,  in  a  republic,  any  more 
than  there  is  in  the  King's  delegating  the  judicial  power  to  magistrates,  and  reserving  the 
pardoning  power  to  himself,  in  a  monarchy  ?  In  truth,  the  learned  author,  in  his  extreme 
desire  to  recommend  a  Icingly  form  of  government,  seems  on  this,  as  on  many  other 
occasions,  to  have  been  misled  into  the  most  loose  and  inconclusive  statements.  There 
is  not  a  single  State  in  the  Union  in  which  there  is  not,  by  its  constitution,  a  power  of 
pardon  lodged  in  some  one  department  of  government,  distinct  from  the  judicial.  And 
the  power  of  remitting  penalties  is  in  some  cases,  even  in  England,  intrusted  to  judicial 
officers. 

So  far  from  the  power  of  pardon  being  incompatible  with  the  fundamental  principles 
of  a  republic,  it  may  be  boldly  asserted  to  be  peculiarly  appropriate  and  safe  in  all  free 
states;  because  the  power  can  there  be  guarded  by  a  just  responsibility  for  its  exercise. 
Little  room  will  be  left  for  favoritism,  personal  caprice,  or  personal  resentment.  If  the 
power  should  ever  be  abused,  it  would  be  far  less  likely  to  occur  in  opposition  than  in 
obedience  to  the  will  of  the  people.  The  danger  is  not  that  in  republics  the  victims  of 
the  law  will  too  often  escape  punishment  by  a  pardon,  but  that  the  power  will  not  be  suf- 
ficiently exerted  in  cases  where  f>ublic  feeling  accompanies  the  prosecution,  and  assigns 
the  ultinuite  doom  to  persons  who  have  been  convicted  upon  slender  testimony  or  popu- 
lar suspicions. 

The  power  to  pardon,  then,  being  a  lit  one  to  be  intrusted  to  all  governments,  humanity 
and  sound  policy  dictate  that  this  benign  prerogative  should  be  as  little  as  possible  fet- 
tered or  embarrassed.  The  criminal  code  of  every  country  partakes  so  much  of  necessary 
severity  that,  without  an  easy  access  to  exceptions  in  favor  of  unfortunate  guilt,  justice 
would  assume  an  aspect  too  "sanguinary  and  cruel.  The  only  question  is,  in  what  depart- 
ment of  the  government  it  can  l)e  most  safely  lodged ;  and  that  must  principally  refer  to 
the  executive  or  legislative  department.  The  reasoning  in  favor  of  vesting  it  in  the  exec- 
utive department  may  be  thus  stated:  A  sen.se  of  responsibility  is  always  strongest  in 
proportion  as  it  is  divided.  A  single  person  would,  therefore,  be  most  ready  to  attend  to 
the  force  of  those  motives  which  might  plead  for  a  mitigation  of  the  rigor  of  the  law, 
and  the  least  apt  to  yield  to  considerations  which  were  calculated  to  shelter  a  tit  object 
of  its  vengeance.  The  consciousness  that  the  life  or  happiness  of  an  offender  was  ex- 
clusively in  his  discretion,  would  inspire  scrupulousness  and  caution;  and  the  dread  of 
being  accused  of  weakness  or  connivance  would  beget  circumspection  of  a  ditierent  sort. 
On  the  other  hand,  as  men  generally  derive  confidence  from  numbers,  a  large  assemblage 
might  naturally  encourage  each  other  in  acts  of  obduracy,  as  no  one  would  feel  much 
apprehension  of  public  censure.  A  public  body,  too,  ordinarily  engaged  in  other  duties, 
would  be  little  apt  to  sift  cases  of  this  sort  thoroughly  to  the  bottom,  and  would  be  dis- 
posed to  yield  to  the  solicitations,  or  be  guided  by  the  prejudices  of  a  few,  and  thus  shelter 
their  ovvii  acts  of  yielding  too  much  or  too  little,  under  the  common  apology  of  ignorance 
or  confidence.  A  single  magistrate  would  be  compelled  to  search,  and  act  upon  his  own 
responsibility ;  and,  therefore,  would  be  at  once  a  more  enlightened  dispenser  of  mercy, 
and  a  more  firm  administrator  of  public  justice. 

Sec.  169.     Exercise  of   Discretion.     Some  Observations. 

While  this  power  should  exist,  it  should  be  exercised  with  great  discre- 
tion, else  it  may  subvert  the  principles  of  criminal  law  and  punishment. 
By  requiring  the  recommendation  of  a  Board  of  Pardons  as  a  condition 
precedent  to  the  granting  of  a  pardon,  an  abuse  of  this  prerogative  or  its 
improper  exercise  is  effectually  guarded  against.  The  publicity  given  to 
the  acts  of  the  Executive  and  the  desire  by  his  enemies  to  bring  upon  him 
public  condemnation,  may  frequently  induce  those  unacquainted  with  the 
reasons  that  exist  for  Executive  clemency,  to  believe  that  pardons  are 
granted  indiscriminately,  by  favor  rather  than  by  merit.  To  few  is  it  known 
that  many  a  man  is  convicted  upon  insufficient  testimony  and  lodged  in 
prison  either  innocent  or  where  there  is  a  grave  doubt  of  his  guilt.  Many, 
in  an  evil  hour,  have  departed  from  the  path  of  rectitude,  and  to  these, 
when  the  law  has  been  fully  vindicated,  all  proper  assistance  should  be 
extended.  A  pardon  wipes  away,  in  a  measure  at  least,  the  disgrace  of  a 
conviction.  It  is  essential  to  the  maintenance  of  proper  discipline  in 
prison,  that  those  who  have  labored  diligently  and  endeavored  to  uphold 
the  officers  in  their  duties  should  in  some  way  be  signally  rewarded.  If 
they  may  confidently  look  forward  to  a  time  when  their  efforts  will  secure 
a  release  before  the  expiration  of  their  sentence,  hope  and   courage  are 
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implanted  in  their  breasts,  and  they  have  every  incentive  to  do  all  that  is 
exacted  while  in  prison,  and  ever  after  to  show  their  gratitude  for  the  favor 
of  Executive  clemency  by  the  subsequent  course  of  their  lives.  Still,  the 
exercise  of  this  power  is  attended  with  many  difficulties.  If  an  apparently 
large  number  of  pardons  be  granted,  the  public  may  conclude  that  the  fear 
which  offenders  should  have  for  the  laws  may  be  lessened,  and  conse- 
quently, that  personal  and  property  rights  will  in  a  corresponding  degree 
be  endangered.  It  is  difficult  for  a  Governor  or  Board  of  Pardons  to 
become  accurately  informed  as  to  the  facts  upon  which  the  couNnction  was 
obtained,  and  as  to  the  mitigating  circumstances  of  the  offense,  if  any,  that 
existed.  Too  frequently  is  it  the  case  that  prosecuting  officers  will  bend 
every  effort  to  secure  a  conviction,  and  then,  in  a  few  months  afterwards, 
will  as  strenuously  endeavor  to  obtain  the  release  of  the  prisoner.  Mis- 
takes must,  in  the  exercise  of  this  power,  occur.  We  have  already  proposed 
the  adoption  in  this  State  of  the  parole  S3'stem.  This  plan  will  restore  to 
the  walks  of  honest  life,  those  who  are  guilty  of  a  crime,  yet  who  show  that 
they  would  make  good  citizens.  The  exercise  of  the  pardoning  power 
might  then  be  confined  to  cases,  where  the  innocence  of  the  person  is  sub- 
sequently to  his  conviction  made  to  appear,  and  the  Governor  would  be 
relieved  from  a  large  portion  of  his  most  disagreeable  duty. 

Sec.  170.     Restoration  to  Citizenship. 

It  has  been  the  practice  in  this  State  to  restore  first-termers  who  have 
earned  the  commutation  provided  by  statute  to  citizenship.  This  is  right 
in  all  cases  where  there  is  a  disposition  to  reform.  But  it  might  be  well 
to  make  restoration  to  citizenship  dependent  upon  the  prisoner's  subse- 
quent good  conduct.  One  plan  by  which  this  could  be  accomplished 
would  be  to  require  him  to  appear  before  a  Superior  Court  with  proof  that 
if  admitted  to  citizenship  again  he  would  make  a  law-abiding  member  of 
society.  As  by  the  commission  of  a  felony  he  has  forfeited  his  right  of 
suffrage,  his  restoration  to  this  privilege  should  depend  upon  his  good  con- 
duct after  release,  to  be  determined  in  a  proper  method. 

Several  of  the  responses  received  discuss  the  pardoning  power.  These 
will  be  found  in  the  correspondence  annexed  to  this  report. 

Sec.    171.     Remarks    of     Governor    Pattison,    of    Pennsylvania,    in 

Inaugural  Message. 

This  subject  of  the  pardoning  power  has  received  much  attention  through- 
out the  United  States.  Governor  Robert  E.  Pattison,  of  Pennsylvania, 
in  his  inaugural  address,  said: 

The  exercise  of  the  pardoning  power  by  tlie  Executive  has  been  the  subject  of  much 
public  criticism ;  nor  is  this  recent  only,  feo  great  has  become  the  popular  complaint,  that 
the  convention  which  framed  the  Constitution  attempted  to  correct  what  was  admitted 
to  be  an  abuse,  by  creating  a  Board  for  the  hearing  of  applications  for  pardon,  whose 
judgment  should  be  submitted  to  the  Executive  for  his  assistance  in  determining  the 
merits  of  such  api^lications.  Such  a  X)lan  ought  to  result  in  fuller  and  more  careful  con- 
sideration and  decisions  more  in  accordance  with  the  dictates  of  justice  and  humanity. 
1  do  not  believe,  however,  that  the  Pardon  Board  was  intended  to  be  a  Court  of  last  resort 
for  reviewing  the  legality  of  the  judgments  of  the  Courts  below,  and  their  decisions  upon 
points  of  law  and  the  weight  of  evidence.  Our  system  of  judicature,  with  its  .Justices, 
juries.  Judges,  and  Supreme  Court,  provides  the  proper  tribunals  for  the  trial  of  causes, 
and  has  the  confidence  of  the  community.  Their  judgments  should  not  be  lightly  treated 
or  disturbed  withotit  overwhelming  reason.  The  Pardon  Board  is  not  a  Court  for  the 
trial  of  questions  of  law  or  of  fact.  It  has  become  a  truism,  that  it  is  not  the  severity  so 
much  as  the  certainty  of  punishment  which  prevents  wrong-doing.  This  certainty  can- 
not be  secured  if  it  is  understood  bv  criminals  that  after  their  cases  have  been  fairly  heard 


120 

and  passed  upon  by  every  Court  known  to  the  law  they  may  still  experiment  with  the 
sympathy'  and  various  judgments  of  a  mixed  Board  of  lawyers  and  laymen.  I  shall 
make  it  a  rule  to  grant  no  pardon  except  for  cause  appearing  since  the  trial,  and  in 
cases  of  manifest  injustice. 

Sec.  172.     Board  of  Pardons  of  Pennsylvania. 

And  concerning  the  Board  of  Pardons  of  Pennsylvania,  Governor  Pat- 
tison  in  his  message  to  the  Legislature  of  that  State,  January  6, 1885,  says: 

The  work  of  the  Pardon  Board  is  a  proper  subject  for  public  information,  as  a  matter 
affecting  the  administration  of  criminal  justice.  The  exercise  of  Executive  clemency  is  a 
subject  about  which  the  citizens  in  the  past  have  properly  displayed  a  sensitive  interest. 
1,  therefore,  hiy  before  you  in  detail  the  action  of  the  Board  of  Pardons  during  the  time 
the  present  Executive  has  been  in  ofBce.  From  February  20,  1883,  to  date,  the  Board  has 
heard  and  considered  the  cases  of  one  hundred  and  forty-four  persons.  The  crimes  com- 
mitted by  these  applicants  for  clemency  were: 


Larceny 23 

Burglaiy 18 

Assault  "and  battery 19 

Murder  in  first  degree 12 

Murder  in  second  degree 7 

Arson 8 

Robbery 7 

Rape 7 

Manslaughter 6 

Forgery 6 

Embezzlement 4 

Conspiracy 3 

Bigamy 3 

Entering  with  felonious  intent 3 

Abortion . 2 


Receiving  stolen  goods 2 

Keeping  bawdy-house 2 

Horse  stealing 2 

Uttering  false  instrument  to  defraud, 

etc. 2 

Riot 1 

Felon  V 1 

Libei; 1 

Violation  of  election  laws 1 

Carrying  deadly  weapons 1 

Sodomy 1 

Malicious  mischief 1 

Seduction 1 

Total 144 


Sixteen  of  these  cases  were  recommended  for  clemency,  and  were  pardoned  by  the  Exec- 
utive.   The  offenses  of  which  these  sixteen  persons  were  convicted  were  as  follows: 


Larceny 5 

Robbery 1 

Biirglary ' 1 

Arson 1 

Entering  in  night  to  commit  felony 3 


Rape 2 

Violation  of  election  law 1 

Assault    and    battery,   and    aggravated 

assault  and  batterv 2 


The  sentences  of  three  persons  were  commuted — two  for  murder  in  first  degree,  from 
hanging  to  imprisonment  for  life,  and  one  for  burglary  and  larceny,  so  that  the  sentence 
expired  at  the  end  of  two  years  and  four  months  from  its  date. 

The  remaining  one  hundred  and  twenty-five  applications  were  refused. 

The  work  of  the  Pardon  Board  particularly  calls  for  deliberate,  painstaking,  conscien- 
tious, and  intelligent  action.  Its  duties  are  of  the  most  delicate,  serious,  and  responsible 
character,  affecting  the  most  vital  interests  of  the  comnmnity.  These  requirements,  I 
believe,  have  been  fully  met  by  the  present  Board.  In  every  case  recommended  for  par- 
don, there  have  been  substantial  reasons  to  warrant  the  extension  of  clemency,  resulting 
either  from  after-discovered  testimony,  evidence  of  mistake,  or  other  adequate  cause,  sup- 
ported by  the  recommendation  of  the  local  officers  of  justice.  In  the  cases  refused,  there 
has  been  an  absence  of  sufficient  evidence  of  innocence  or  injustice  to  call  for  the  staying 
of  the  enforcement  of  our  criminal  laws. 

Sec.  173.     Reference  of  Applications  for  Pardon  to  Board  of  Prison 

Directors. 


Your  Excellency  has,  b}'^  referring  applications  for  pardon  to  the  State 
Board  of  Prison  Directors,  placed  the  pardoning  power  on  the  footing  advo- 
cated by  the  best  thinkers  of  the  country.  By  this  means  applications 
have  been  heard  publicly,  as  before  a  Court,  and  every  opportunity  has 
been  given  for  the  presentation  of  protests  and  for  arriving  at  the  truth  of 
statements  made  in  a  prisoner's  behalf.  The  examination  of  an  applica- 
tion is  a  task  that  involves  much  time  and  labor.     Unfortunately  the 
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Prison  Directors  receive  no  compensation  for  their  services,  and  hence  the 
performance  of  this  labor  has  been  done  at  a  serious  inconvenience  to 
themselves.  They  have,  however,  done  what  to  them  seemed  tlieir  duty, 
and  have  studiously  avoided,  except  in  very  exceptional  cases,  recom- 
mending for  Executive  clemency  those  who  were  convicted  of  infamous 
crimes.  The  percentage  of  applications  recommended,  compared  with 
those  that  have  been  made,  is  very  small,  yet  each  case  required  a  patient 
and  careful  examination  to  determine  its  merits.  The  success  and  general 
approval  of  your  course,  undoubtedl}'  will  induce  all  future  administra- 
tions to  adopt  a  similar  plan,  to  secure  publicity  and  careful  scrutiny  of 
each  application  that  may  be  made. 

Sec.  173a.     Remarks  of  Rev.  Wm.  H.  Hill  on  the  Pardoning  Power. 

At  the  Pacific  Coast  Conference  of  Charities,  held  at  San  Francisco, 
December  7  to  10,  1886,  Rev.  Wm.  H.  Hill,  Chaplain  of  the  prison  at  San 
Quentin,  read  a  paper  on  the  pardoning  power,  and  in  it  said: 

The  pardoning  power  is  a  necessary  but  a  most  undesirable  and  thankless  ]>rerogative 
of  the  Executive.  It  is  a  neces^sriri/ prerogative,  and  must  be  lodged  somewhere;  for  no 
one  in  his  sober  senses  will  ever  contend  that  there  should  be  no  pardoning  power.  And 
no  better  tribunal  can  be  found  than  the  Governor  of  the  State.  Other  suggestions  have 
been  made  and  discussed  from  time  to  time,  but  the  result  has  always  been  to  leave  that 
prerogative  where  it  was  found.  I  remember  well  one  of  these  discxissions  in  the  Kew 
York  Constitutional  Convention  of  184fi,  at  which  I  was  a  reporter  for  the  Albany  Even- 
ing Journal.  Prior  thereto  a  great  outcry  had  been  raised  against  an  alleged  abuse  of  this 
power  in  that  State,  and  the  demand  seemed  to  be  almost  unanimous  for  a  limitation  of 
this  prerogative  of  the  Governor,  or  a  change  in  the  source  of  its  exercise.  And  yet  the 
Governors  complained  of  were  .such  men  as  Silas  Wright,  William  C.  Bouck,  William  H. 
Seward,  and  W.  L.  Marcy — men  of  renown,  men  of  feeling  and  good  judgment,  patriotic 
men,  only  wishing  well  to  the  State  and  people  over  whom  they  presided.  I  remember 
well  the  protracted  debate  on  that  subject,  lasting  for  days,  and  participated  in  by  some 
of  the  most  eminent  jurists  and  civilians  of  the  State.  The  result  was,  as  I  have  stated, 
to  leave  the  power  where  they  found  it,  only  providing  some  guards  against  impositions 
on  the  part  of  applicants.    The  prerogative  then  is  rightly  placed,  and  there  let  it  remain. 

But  1  said  it  was  an  undesirable  prerogative,  and  in  this  I  am  quite  sure  that  I  sliall 
have  the  assent  of  every  Governor  that  has  presided  over  our  State.  I  recall  to  mind  a 
remark  made  to  me  by  my  worthy  and  highly  esteemed  friend,  the  late  ex-Governor 
Horatio  Seymour,  of  New  York.  It  was  at  the  close  of  his  first  term,  in  18.54.  He  said  that 
the  exerci.se  of  the  pardoning  power  was  the  niost  perplexing  and  least  satisfactory  to 
him  of  all  his  duties  and  work  as  Governor.  The  applications  had  averaged  one  for  each 
day,  Sundays  included,  during  the  entire  two  years.  He  had  not  only  to  examine  care- 
fully the  petitions  and  papers  presented  in  each  case,  but  many  times — for  he  could  not 
deny  the  privilege — to  meet  the  mothers,  or  w'ives,  or  daughters, "or  sisters  of  the  applicant, 
and  sometimes  all  of  them,  who,  on  their  knees  and  crying  bitterly,  would  beseech  him, 
in  God's  name,  to  grant  their  petition.  So  sad  did  he  often  feel,  when  a  stern  sense  of 
duty  compelled  him  to  deny  such  an  ajipiication,  that  he  often  wished  he  could  throw'  off 
the  Gubernatorial  robe,  and  be  once  more  a  private  citizen. 

I  doubt  not  but  such  ha.s  been  the  exxjerience  and  feeling  of  many  of  the  Governors  of 
this  State.  But,  as  I  have  already  said,  the  prerogative  must  rest  with  them,  and  the 
responsibility  must  be  met,  cost  what  it  will  in  mental  worry  and  sorrow. 

How  TO  Silence  Public  Cl.-vmoe. 

I  said,  too,  that  it  was  a  thankless  prerogative.  I  do  not  mean  by  this  that  the  recipioits 
of  Gubernatorial  mercy  are  ungrateful,  or  forget  to  return  the  merited  thanks.  I  refer  to 
the  general  public,  and  particularly  to  the  managers  of  the  public  press,  that  "fourth 
estate  in  the  kingdom."  Scarcely  will  one  open  one  of  our  city  papers,  after  a  pardon  has 
been  issued,  but  he  will  see  some  such  heading  as  this:  "Another  murderer  let  loose!"  or, 
"More  robbers  pardoned!"  or,  if  more  than  one  pardon  be  mentioned,  something  like 
this,  which  I  have  actually  seen :  "  Wholesale  prison  delivery  " — the  accompanying  article 
being  in  consoiumce  with  the  ca])tion.  Some  of  our  (iovernors,  I  am  told,  are  sensitive 
about  these  comments.  And  yet  why  slxuild  they  i)e?  What  do  these  writers  know  of 
the  facts  and  documents,  and'reasons  which  moved  the  Governor?  Nothing  whatever. 
If  I  may  judge  of  some  of  these  apiilications,  with  which  I  was  more  or  less  familiar,  I 
am  sure  that  the.se  same  critics  would  have  done  preci.sely  what  the  Governor  did  had 
they  been  in  his  place. 

I  call  to  mind  a  somewhat  remarkable  case.  It  was  that  of  one  of  your  fellow-citizens, 
who  ha<l  taken  the  life  of  another.    The  peculiar  circum.stances  of  the  killing  were  and 
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are  known  onlv  to  him  and  his  God.  He  was  convicted  of  manslaughter,  and  sentenced 
to  a  limited  term  of  imprisonment.  After  about  three  and  a  half  years'  service,  strenuous 
ettorts  were  made  for  his  pardon.  Many  petitions  therefor  were  sent  to  the  Governor. 
One  of  them  was  most  cheerfully  signed  by  myself,  in  ray  individual  and  official  capacity. 
I  did  so  because  1  believed  his  "statement,  that  the  killing  was  accidental.  And  even  if 
not  so,  I  believed  that  he  had  already  suffered  enough  to  atone  for  his  act  and  vindicate 
the  majesty  of  the  law.  But  there  was  also  a  strenuous  opposition  to  his  release.  When, 
therefore,  his  pardon  bv  Governor  .'?toneman  came  down  to  the  prison  I  fully  expected 
that  vials  of  wrath  would  be  emptied  upon  the  head  of  the  Governor.  I  opened  the  San 
Francisco  dailies  the  next  morning,  expecting  to  see  the  usual  headings,  and  more  than 
the  usual  denunciations.  But  I  found  not  a  word  of  comment — merely  the  simple  state- 
ment of  the  fact.  Not  one  of  them  even  "  roared  you  gently  as  a  sucking  dove."'  This 
remarkable  silence  was  a  mystery  to  me  for  months,  until  the  secret  was  disclosed.  One 
of  the  Board  of  Prison  Directors  is  the  editor  and  publisher  of  a  paper  in  San  Rafael. 
Annoyed  bv  the  many  and  unfair  criticisms  of  the  action  of  the  Board  in  recommending, 
and  the  Governor  in  "granting  pardons,  he  wrote  and  published  an  able  article,  refuting 
the  charges  made  against  both  in  the  public  press,  and  by  the  people  who  followed  in  its 
wake.  As  a  sample  of  what  was  often  presented  to  the  Governor,  he  pubhshed  at  length 
the  pardon  which  Governor  Stoneman  had  issued  to  the  prisoner  1  have  alluded  to.  It 
was  a  curiosity.  After  stating  the  fact  of  the  conviction  and  sentence,  the  Governor  went 
on  to  say  that  he  had  received  from  various  sources  petitions  for  the  man's  pardon. 
Among  these  he  particularly  noticed  those  from  the  editors  and  publishers  of  the  leading 
journals  in  San  Francisco"  and  elsewhere,  giving  the  names  of  the  papers  and  their 
managers.  In  this  list  appeared  the  Examiner,  the  AUa,  the  Chronicle,  the  Call,  the  Post, 
and  n'early  ail  the  respectable  weeklies  in  San  Francisco,  and  also  a  liberal  sprinkling 
from  Oakland  and  elsewhere.  Is  it  any  wonder,  then,  that  the.se  ''thunderers  of  the 
press,"  these  guardians  of  the  public  morals,  were  silent  when  this  man  was  pardoned? 
They  knew  well  that  they  had  furnished  the  Governor  with  ammunition  that  would  have 
silenced  their  batteries  with  a  single  shot.  Hence  with  them  "discretion  was  the  better 
part  of  valor. " 

Governor  Stoneman  acted  wisely  in  this  proceeding,  and  were  I  in  his  place,  I  would, 
immediately  after  each  pardon,  publish,  in  some  prominent  journal,  not  only  the  reasons 
for  the  pardon,  but  also  the  names  of  the  petitioners.  The  Legislature  should  appropri- 
ate 11.000  each  year  for  that  purpose.  This  publication  would  do  good  in  several  ways. 
It  would  stop  the  clamor  of  the  press  and  of  outsiders;  it  would  be  a  caution  to  men  and 
women  as  to  the  character  of  the  applications  they  indorsed;  and  it  would  also  remind 
them  in  advance,  that  if  their  petition  was  granted,  the  public  would  hold  them,  and  not 
the  Governor,  responsible  for  the  pardon. 

Who  is  a  Murdebek? 

Let  me  ask  this  question '?  "  Who  is  a  murderer  ?  "  It  will  not  do  to  answer.  "  He  that 
takes  the  life  of  another,"  for  the  law  recognizes  accidental  killing,  justifiable  homicide, 
and  a  killing  with  so  little  of  moral  turpitude  attached  thereto  as  to  demand  and  receive 
a  punishment  lighter  than  that  meted  out  to  him  who  robs  a  man  on  the  highway  of  a 
paltry  sum.  Then  who  w  the  murderer?  Courts  may  err— so  may  juries— and  witnesses 
may  "be  mistaken,  to  use  no  harsher  term.  Let  me  illustrate  my  position  by  an  example 
or  two. 

There  are  two  men  now  confined  in  the  prison  at  San  Quentin  who  have  been  sentenced 
for  life,  each  charged  with  murder.  One  of  them  was  actually  sentenced  to  be  hung,  but 
his  sentence  was  commuted  to  a  life  imprisonment.  Both  of  these  men  have  been  torn 
from  their  families,  and  have  each  now  endured  nearly  a  decade  of  imprisonment.  And 
yet  neither  of  these  men  had  anything  more  to  do  ivith  the  killing  charged  against  them  than  had 
the  writer  of  this  paper.  I  say  so  because  I  have  thoroughly  examined  all  the  evidence 
adduced  at  the  trials,  and  since  developed,  and  confidently  assert,  that  to  every  candid 
mind,  that  evidence  demonstrates  their  innocence.  I  say  so,  because  hundreds  of  their 
friends  and  neighbors,  who  have  known  them  for  years,  and  who  were  familiar  with  the 
circumstances  of  the  killing,  are  firmly  convinced  of  their  innocence,  and  have  earnestly 
and  repeatedh-  petitioned  for  their  pardon.  I  say  so.  because  in  relation  to  otie  of  them, 
an  eminent  jurist  of  this  State,  at  the  request  of  the  Governor,  examined  and  reviewed  all 
the  evidence  in  the  case,  and  in  an  able  opinion,  not  only  declared  his  own  opinion  that 
the  man  was  innocent,  but  ended  his  opinion  with  the  emphatic  declaration,  that  had  the 
man  been  hiing  upon  the  evidence  submitted  it  would  have  been  no  less  than  "judicial 
MUEDER."  And  vet  if  he  did  the  killing  charged,  it  would  have  been  "murder  most  foul," 
richlv  deserving  a  hanging  by  the  Sheriff",  if  not  by  the  mub.  Why  then  should  he  be 
kept  in  prison  for  the  term  of  his  natural  life?  And  what  I  say  of  one  I  say  of  both. 
Both  were  convicted  bv  deliberate,  willful  perjury.  That  perjury,  in  each  case,  was 
not  only  subsequently  confessed,  but  actually  sworn  to  by  the  perpetrators.  Yet  these 
men  are  kept  in  prison,  wearing  a  felon's  garb,  and  marked  with  a  felons  brand.  Do 
you  ask,  "Why  are  not  these  men  pardoned?  "  I  cannot  answer  that  question.  I  give 
you  the  facts:  "form  vour  own  opinions.  I  trust  most  sincerely  that  one  of  the  first  acts 
of  Governor  Bartlett'will  be  to  open  the  prison  doors,  and  restore  these  men  to  liberty  and 
to  their  familie*.  If  he  will  do  this,  I  am  sure  that  he  wiU  not  do  an  act, 
"  That  dying,  he  will  wish  to  blot.  " 

Xor  are  these  men  the  only  innocent  ones  in  that  prison.    Ex-Lieutenant  Governor 
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Johnson,  who  was  for  four  years  the  Warden  of  the  State  Prison  at  San  Quentin,  once  stated 
publicly,  that  he  believed  one  in  every  six  confined  there  was  innocent.  While  I  think 
this  estimate  is  somewhat  too  high,  I  cannot  demonstrate  its  incorrectness.  I  content 
myself  with  the  assertion  that  there  are  innocent  men  there,  and  also  many  others  whose 
crimes  were  attended  with  such  extenuating  circumstances  that  they  have  already  atoned 
for  their  wrong  doing,  and  law  and  justice  are  both  satisfied.  Now,  the  Governor  must 
examine  into  the  merits  of  all  these  cases  when  they  come  before  him.  Undesirable  may 
be  the  task,  as  Governor  Seymour  said  he  found  it  to  be,  but  it  is  a  part  of  the  Executive's 
l)rerogative,  which  cannot  be  laid  aside.  Ko  Governor  should,  for  he  cannot  with  truth, 
announce  in  advance  what  his  action  will  be  in  any  particular  case,  or  class  of  cases.  He 
»)((.•-•<  be  guided  by  the  peculiar  circumstances  of  each  particular  case,  and  decide  rightly 
and  mercifully  in  each,  no  matter  what  the  clamor  of  the  i)ress  and  ill-judging  people 
may  be. 

Alleged  Abuse  of  the  Pardoning  Power. 

But  it  is  said  that  the  pardoning  power  has  been  abused.  So  alleges  the  public  press. 
So  think  and  say  a  great  may  harsh  judging,  but  not  well  informed  people.  The  Governors 
who  have  been  in  office  since  my  connection  with  the  State  Prison  at  San  Quentin,  have 
been  Governor  Perkins  and  Governor  Stonenuin,  representing  the  two  great  political  par- 
ties of  the  State.  I  believe  that  their  exercise  of  the  pardoning  power  is  a  fair  average  of 
the  work  of  their  predecessors  also.  And  if  so,  I  undertake  to  say  that  it  has  not  been 
abused.  Mistakes  they  undoubtedly  have  made — mistakes  in  withholding  as  well  as  in 
granting  pardon.  They  would  have  been  more  than  human  had  such  not  been  the  fact. 
It  will  be  well  to  glance  at  a  few  statistics  bearing  upon  this  point.  My  figures  are  taken 
from  the  books  at  San  Quentin  and  refer  to  that  prison  alone.  Reckoning  commutations 
as  pardons,  for  in  reality  they  are  such,  it  appears  that  Governor  Perkins  pardoned  33  in 
1880,  35  in  1881,  and  100  in  1882,  making  168  in  all,  or  an  average  of  56  per  annum.  Gover- 
nor Stoneman  pardoned  37  in  1883,  49  in  1884,  58  in  1885,  and  37  in  the  ten  months  of  1886, 
making  181  in  all,  or  an  average  of  about  45  per  annum.  The  two  have  pardoned  349  in 
seven  years,  being  a  yearly  average  of  50. 

Now  is  this  a  very  large  percentage  of  the  more  than  1,200  prisoners  that  we  have  in 
San  Quentin  alone?  I  think  not.  I  believe  that  your  verdict  will  be  the  same.  It  cer- 
tainly does  not  look  as  if  there  was  danger  of  a  general  jail  deliverj'  yet  awhile.  And  this, 
too,  coupled  with  the  fact,  that  notwithstanding  these  pardons,  and  the  further  fact  that 
from  25  to  40  leave  every  month,  because  their  term  of  service  has  expired,  the  number  in 
the  prison  is  constantly  increasing.  The  prison  at  Folsom  is  also  crowded,  and  the  time 
is  not  far  distant  when  a  third  prison,  to  be  located  in  Southern  California,  will  be  imper- 
ativeh'  required.  If  Governor  Perkins  and  Governor  Stoneman  did  abuse  their  pardon- 
ing prerogative  in  what  they  did,  it  was  fortunate  for  the  people  that  the  writer  of  this 
paper  was  not  the  Executive.  •  For,  as  the  result  of  his  observation  and  inquiries  during 
the  last  five  years,  he  would  have  pardoned  twice  as  many  as  did  either  of  those  two 
Oovernors,  and  yet  would  only  have  done  strict  justice  and  equity,  both  to  the  recipients 
and  the  people.  Would  it  not  be  well  if  our  people,  instead  of  directing  all  their  atten- 
tion to  these  few  ripples  of  the  ebb  tide  flowing  out  of  the  prisons,  sliould  give  more  and 
earnest  attention  to  the  powerful  flood  tide,  which  is  sweeping  so  many  hundreds  into 
them  ?    If  that  can  be  stopped  or  averted  it  will  be  far  better  for  the  State. 
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OHAPTEE  XV. 


CONVICT   LABOR. 

Sec.  174.  Difficulty  of  problem. 

Sec.  175.  Necessity  for  labor. 

Sec.  176.  Different  systems  of  prison  labor ;  lease  system. 

Sec.  177.  Contract  system. 

Sec.  178.  Supervision  by  prison  officials ;  third  kind  of  prison  labor. 

Sec.  179.  Some  considerations. 

Sec.  180.  Wages  to  prisoners. 

Sec.  181.  Self-supporting  prison. 

Sec.  182.  Question  of  cost  not  only  one. 

Sec.  183.  Some  views  of  the  Commission. 

Sec.  184.  Some  suggestions. 

Sec.  174.    Difficulty  of  Problem. 

The  question  of  the  employment  of  prisoners  is  one  that  has  always 
been  full  of  difficult^  At  the  present  time,  owing  to  the  depression  in 
business,  and  the  consequent  idleness  among  mechanics  and  laboring 
men,  this  question  engrosses  much  attention.  On  the  one  hand,  the  tax- 
payer is  eager  that  the  cost  of  all  public  institutions  should  be  as  low  as 
possible.  He  is  apt  to  look  upon  a  prison  as  a  costly  necessity,  and  with- 
out considering  other  questions,  hastens  to  the  conclusion  that  perfection 
in  prison  management  is  reached  when  the  prison  is  made  self-sustaining. 
On  the  other  hand,  the  laborer  looks  solely  to  the  effect  that  competition 
with  free  labor  is  supposed  to  have  on  the  labor  market.  But  there  is  in 
addition  to  its  aspect  as  a  labor  problem,  to  the  penologist,  also  the 
important  object  of  reforming  the  con\'ict,  and  of  cultivating  in  him  habits 
of  industry,  together  with  respect  for  and  obedience  to  the  laws.  Ques- 
tions of  a  penological  nature  have,  in  the  discussion  of  this  question,  been 
to  a  great  extent  ignored. 

Sec  175.     Necessity  for  Labor. 

That  prisoners  must  labor  is  e\ddent  to  every  thinking  man.  As  said 
by  the  Superintendent  of  State  Prisons  for  the  State  of  New  York,  in 
his  last  report:  "  It  is  necessary  for  their  ph3-sical  and  moral  well  being. 
The  experience  of  the  last  hundred  years  in  every  enlightened  nation  in 
the  world  positiveh'  affirms  this  fundamental  principle.  The  conspicuous 
prison  administrators  and  the  greatest  prison  reformers  declare  that  'pro- 
ductive labor  by  the  inmates  of  prisons  is  a  vital  condition  of  success 
in  reforming  the  con^^cts,  and  is  the  cornerstone  in  anv  practical  and 
humane  system.  Besides,  every  week  in  the  year,  several  men  are  sent  by 
judicial  sentences  to  the  State  Prisons,  to  be  confined,  and  to  be  engaged 
'at  hard  labor'  during  the  term  of  their  sentences.  Unproductive  labor  is 
a  curse  to  the  prisoners;  it  fails  to  reform,  but  debases,  hardens,  and  bru- 
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talizes.  For  this  reason  it  is  not  to  be  tolerated;  and  it  is  less  tolerable 
because  the  majority  of  the  convicts  in  our  State  Prisons  are  young  men, 
many  of  whom  can  be  saved  from  continued  lives  of  crime  by  the  moral 
influences  of  judicious  discipline,  industrial  training,  and  humane  treat- 
ment in  the  prisons." 

Sec.  176.     Different  Systems  of  Prison  Labor.     Lease  System. 

Let  us  look  at  this  system  in  its  double  aspect  of  (1)  pecuniary  profit 
and  (2)  interference  with  free  labor.  And  before  proceeding  farther,  it 
may  be  interesting  to  understand  the  different  systems  of  labor,  with  their 
advantages  and  disadvantages,  which  have  prevailed,  or  do  now  prevail, 
in  different  prisons. 

It  is  customary  to  use  the  phrase  ''  sentenced  to  hard  labor."  This  term 
once  had  a  signification  not  now  given  to  it.  In  the  United  States  there  is 
no  prison  in  which  the  treadmill  and  kindred  forms  of  labor  or  of  punish- 
ment are  used,  as  a  part  of  the  labor  to  which  the  prisoner  is  subjected  as 
an  incident  of  his  sentence.  It  is  understood  that  the  labor  which  the 
prisoner  is  to  perform  is  labor  in  some  branch  of  industry  by  which  a 
revenue  to  the  State  is  produced. 

There  may  be  said  to  be  three  distinct  systems  of  this  productive  labor. 
The  one  producing  the  greatest  amount  of  revenue,  yet  the  one  that  is 
most  objectionable,  so  far  as  questions  of  prison  discipline  and  the  refor- 
mation of  the  prisoner  are  concerned,  is  that  known  as  the  lease  system. 
By  this  system  the  lessee  has  the  sole  control  of  the  prison.  He  agrees  to 
pay  so  much  money  for  the  management  of  the  prison  and  the  labor  of  the 
convicts,  and  his  profit  is  derived  from  the  earnings  of  the  prisoners,  and 
any  reduction  that  he  can  make  in  running  the  prison.  Sometimes  the 
price  paid  to  the  State  for  the  lease  is  very  large,  and  of  course  the  larger 
the  price  the  more  is  the  profit  to  the  State.  The  lessee  is  compelled,  as  a 
matter  of  business,  to  see  that  the  labor  of  the  convicts  will  pay,  not  only 
the  cost  of  their  maintenance,  but  also  the  price  which  he  has  paid  to  the 
State  for  the  lease,  and  whatever  profit  he  expects  to  derive  from  his 
contract. 

It  is  evident  that  this  system  is  destructive  of  all  prison  discipline. 
The  lessee's  only  object  is  to  make  money.  It  is  to  his  interest  to  have  as 
much  labor  performed  as  possible.  It  is  also  to  his  interest  to  reduce  the 
cost  of  feeding  and  clothing  the  prisoners  to  the  smallest  possible  sum. 
Hence,  it  necessarily  results  that  prisoners  are  scantily  fed  and  clothed, 
and  greatly  overworked.  If  as  much  profit  is  not  obtained  from  the  labor 
as  was  anticipated,  the  lessee  endeavors  to  repair  the  loss  by  curtailing 
the  expenditures  for  food  and  clothing.  Towards  the  close  of  the  contract, 
the  condition  of  affairs  is  likely  to  become  worse,  as  the  lessee,  having  soon 
to  turn  the  prison  and  its  inmates  over  to  other  hands,  has  every  incentive 
to  exact  as  much  labor  from  the  convict  as  he  can  perform,  and  at  the 
same  time  to  expend  almost  nothing  for  medicines,  or  for  properly  caring 
for  the  sick. 

Manifestly,  this  system  is  profitable  to  the  State.  The  State  is  at  no 
expense,  but,  on  the  contrary,  for  a  number  of  years  a  certain  profit  is 
assured  to  it.  The  prison  is  certainly  self-sustaining.  But  at  what  a  cost! 
The  prisoners  are  in  most  instances  treated  as  animals,  rather  than  as 
human  beings.  It  is  impossible,  under  such  a  system  of  prison  labor,  to 
effect  anything  like  reformation.  All  discipline  is  destroyed.  The  prison 
is  simply  a  money-making  machine.     In  this  only  is  it  successful. 
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Sec.  177.     Coisitract  System. 

The  next  system  of  prison  labor,  and  the  one  that  is  best  known,  per- 
haps, to  the  general  public,  is  that  denominated  the  contract  system. 
This  sy'stem,  prior  to  the  adoption  of  the  present  Constitution,  was  in 
vogue  in  California,  and  now  prevails  in  a  majority  of  the  State  Prisons. 
Under  this  system  the  management  of  the  prison  is  retained  by  the  State, 
but  the  labor  of  the  convicts  is  let  out  to  contractors  at  a  stipulated  price 
per  day  for  each  convict  employed.  During  the  day,  the  prisoners  are 
under  the  control  wholly,  or  to  a  partial  extent,  of  the  contractor  or  his 
agents.  The  clothing  and  food  are  supplied  by  the  State.  The  State  pun- 
ishes for  offenses  and  infractions  of  the  prison  rules. 

From  a  penological  standpoint,  this  system,  while  greatly  preferable  to 
the  lease  system,  is  objectionable,  because  it  places  over  the  prisoners 
during  the  day  men  who  are  not  employed  by  the  State;  and  hence  it  may 
happen  that  the  men  placed  in  charge  of  the  prisoners  are  such  that  they 
will  permit  the  sale  of  contraband  articles  to  the  convicts,  or  engage  in  the 
traffic  themselves.  This  system  is  known  everywhere  as  the  "  contract 
system."  It  has  met  with  violent  opposition,  because,  aside  from  other 
objections,  by  fixing  the  price  of  labor  at  a  small  pittance  per  day,  it 
decreases  the  standard  of  wages. 

The  distinctive  feature  of  this  system  is,  that  a  day's  labor  is  paid  for, 
not  the  result  of  that  labor.  If  the  price  paid  is  fifty  cents  per  day,  one 
prisoner's  labor  may  be  worth  five  dollars,  another's  may  be  worth  only 
twenty-five  cents.  The  Constitution  of  California,  in  Article  X,  declares  : 
"After  the  first  day  of  January,  eighteen  hundred  and  eighty-two,  the  labor 
of  convicts  shall  not  be  let  out  by  contract  to  any  person,  copartnership, 
company,  or  corporation,  and  the  Legislature  shall  by  law  provide  for  the 
working  of  convicts  for  the  benefit  of  the  State." 

Sec.  178.     Supervision  by  Prison  Officials.     Third  Kind  of  Prison 

Labor. 

This  leads  to  a  consideration  of  the  third  system  of  prison  labor,  where 
the  prisoners  engaged  in  labor  are  entirely  under  the  supervision  of  the 
prison  officials.  This  may  be  of  two  kinds,  the  first  known  as  the  "  public 
account  plan,"  and  the  second  as  the  "piece  price  plan."  Under  both  of 
these  plans  the  institution  is  run  as  a  manufactory  run  by  a  private  indi- 
vidual would  be.  If  the  State  owns  the  machinery  and  buys  the  raw 
material,  it  places  the  articles  manufactured  upon  the  market  for  sale. 
It  receives  the  market  price,  no  more,  no  less.  If  a  private  individual  is 
willing  to  buy  the  material  and  some  or  all  of  the  machinery,  he  is  com- 
pelled to  pay  so  much  apiece  for  the  manufactin-ed  articles,  the  price  being 
determined  by  what  he  would  have  to  pay  to  obtain  the  same  results  from 
free  labor. 

Sec.  179.     Some  Considerations. 

In  respect  to  the  methods  pursued  in  California,  we  may  consider  systems 
of  prison  labor  as  to  the  effect  upon  the  prisoners  themselves,  and  also  from 
a  pecuniary  standpoint.  Aside  from  any  question  of  revenue,  it  is  abso- 
lutely essential  to  the  maintenance  of  discipline  that  the  prisoners  should 
be  constantly  employed.  The  majority  of  those  who  commit  crime  have 
no  trade,  have  never  been  taught  habits  of  industry,  and  have  fallen  into 
crime  either  because  they  could  not  obtain  employment,  or  were  unwilling 
to  work.     Reformation  in  men  of  this  character  can  be  effected  only  by 
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teaching  them  liahits  of  industry,  and  supplying  them  in  some  measure 
with  mechanical  skill.  When  a  prisoner  is  liberated,  he  should  hav^e  some 
means  of  earning  a  livelihood.  It  is  cheaper  for  the  State  to  have  trained 
him  in  such  a  way,  than  it  is  to  allow  him  to  relapse  into  crime,  and  cause 
the  State  to  incur  all  the  expenses  of  another  criminal  prosecution.  If  a 
prisoner  had  not  committed  the  crime  for  which  he  is  undergoing  punish- 
ment, and  was  living  an  honest  life,  he  would  outside  of  prison  walls  he 
engaged  in  some  branch  of  labor.  By  working  for  the  State  he  does  not 
augment  the  number  of  laborers.  The  only  question  is,  shall  he  remain 
idle,  or  shall  his  labor  be  profitably  employed?  If  he  were  kept  in  idle- 
ness, a  criminal  would  be  housed,  clothed,  and  fed  at  the  expense  of  the 
State  whose  laAvs  he  had  broken,  and  compelled  to  give  nothing  in  return. 
His  condition  would  then  be  better  than  that  of  many  a  respectable  citizen. 
To  treat  him  in  this  manner  would  be  to  offer  a  bid  for  the  commission  of 
crime. 

Sec.  180.     Wages  to  Prisoners. 

Should  the  prisoner  receive  any  Avages  for  the  labor  he  has  performed  ? 
Until  quite  recently  it  was  the  custom  at  San  Quentin  to  give  faithful  pris- 
oners a  small  stipend,  never  exceeding  ten  cents  a  day.  This  practice  has 
been  abolished,  and  at  neither  Folsom  nor  San  Quentin  do  the  prisoners 
now  receive  any  money.  Yet  to  secure  the  best  results,  it  is  necessary  to 
reward  in  some  mode  those  who  have  excelled.  This  is  in  part  attained 
by  the  credit  system,  allowing  a  deduction  of  time  for  good  behavior. 
Still,  this  is  something  that  the  prisoner  cannot  fully  appreciate.  To  give 
him  a  little  better  food,  or  an  additional  supply  of  clothing,  an  extra 
allowance  of  coal  oil  or  tobacco,  is  to  reward  him  in  a  way  that  costs  the 
State  but  a  trifle,  yet  greatly  encourages  him.  This  system  places  all 
prisoners  on  an  exact  footing,  and  gives  to  each  the  opportunity  of  amelior- 
ating his  condition. 

So  far  as  the  payment  of  money  to  prisoners  is  concerned,  there  are  many 
conflicting  considerations.  On  the  one  hand,  is  the  fact  that  a  prisoner 
who  has  staid  a  number  of  years  in  prison,  who  had  no  money  when  he 
entered,  and  has  been  able  to  earn  none  during  his  imprisonment,  is  poorly 
equipped  to  engage  in  an  honest  struggle  for  bread.  He  is  branded  where- 
ever  he  goes  as  a  felon.  Those  that  knew  him  before  his  conviction  have 
gone  away  or  are  dead.  He  is  like  a  stranger  in  a  strange  land.  He  has 
no  money  with  which  to  support  himself,  or  to  seek  other  localities  for 
employment;  and  unavoidably,  almost,  he  is  again  forced  to  commit 
crime.  Nor  is  he  the  only  one  who  suffers.  Before  his  conviction,  he  may 
have  been  the  bread-earner  for  a  helpless  wife  and  infant  children.  In 
giving  way  to  anger  or  yielding  to  temptation,  he  may  leave,  as  an  effect 
of  his  offense,  his  family  dependent  on  the  charity  of  the  world.  These 
considerations,  and  many  others  that  might  be  mentioned,  would  seem 
convincing  in  favor  of  his  receiving  something  in  money  for  his  labor. 

Still,  on  the  other  hand,  he  has  put  the  State  to  a  great  deal  of  expense. 
It  is  difficult  to  estimate  what  it  does  cost  the  State,  on  an  average,  to  lodge 
a  man  in  prison,  but  the  amount  is  quite  large.  The  law  says  that  his 
civil  rights  shall  be  suspended.  To  give  him  the  results  of  his  labor  would 
make  his  condition  as  good  as,  if  not  better  than,  that  of  him  who  had  not 
committed  crime.  Again,  if  he  is  allowed  to  have  money,  he  may  not  wish 
to  save  it.  He  may  gamble,  or  attempt  to  purchase  contraband  goods. 
Of  course,  vigilance  can  prevent  his  doing  this,  yet  it  must  be  increased 
vigilance.  The  money  is  of  little  use  to  him  unless  he  can  spend  it. 
While  the  amount  paid  to  one  man  may  be  small,  yet  in  the  aggregate  it 
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Avill  be  great.  For  instance,  if  he  should  receive  only  -to  per  month,  the 
amount  paid  to  2,000  prisoners  (and  we  have  nearly  that  number  in  Cali- 
fornia) would  be  $6,000  a  month,  or  $72,CKX)  a  year.  Hence,  the  better 
waj'.  all  things  considered,  is  to  adopt  the  plan  of  grading  the  prisoners, 
and  giving  to  the  deserAdng  extra  supplies. 

It  should  be  the  aim  of  all  prison  authorities,  while  attempting  to  secure 
profitable  results,  to  employ  the  prison  labor  in  such  branches  as  will  inter- 
fere to  the  smallest  possible  extent  with  free  labor.  The  mechanic  who  is 
a  law-abiding  citizen  ought  not  to  feel  that  his  capacity  for  earning  a  live- 
lihood is  lessened  by  competition  with  prison  labor.  The  prisoners  should 
be  emploved  in  manufacturing  goods  not  manufactured  in  this  State  to 
any  great  extent,  and  they  should  be  sold  at  the  same  price  that  goods 
manufactured  elsewhere  will  command.  This  has  been  the  constant  aim 
of  the  Directors  in  the  management  of  the  prisoners  of  California. 

Sec.  181.     Self-supportln-g  Prison. 

It  may  be  asked  why  a  prison  should  not  be  self-supporting?  It  may  be 
said  that  a  free  laborer  supports  himself  and  has  a  surplus  left,  and  that  a 
prisoner  should  accomplish  as  much.  An  answer  to  this  will  also  show 
how  greatly  exaggerated  is  the  opinion  of  the  effect  that  prison  labor  has 
upon  the  labor  market.  In  the  first  place,  a  prisoner  cannot,  or  will  not, 
do  as  much  labor  as  a  free  man.  Some  claim  that  he  will  not  perform 
more  than  a  tliird  as  much,  and  the  most  careful  tests  made  in  England 
place  the  average  at  not  more  than  one  half  as  much.  Then,  all  the  pris- 
oners cannot  be  employed  in  profitable  labor.  Some  must  be  used  as 
cooks,  and  in  various  departments  of  unproductive  labor.  Some  are 
engaged  in  making  repairs.  It  is  probable  that  any  able-bodied  prisoner 
who  will  work  can  earn  a  great  deal  more  than  what  it  costs  to  feed,  clothe, 
and  guard  him.  But  it  should  be  remembered  that  nearly  every  i^erson 
must  be  trained  before  his  labor  will  be  of  any  value:  then,  when  he  has 
acquired  skill,  his  term  expires,  and  a  new-comer  takes  his  place,  who  also 
receives  like  training.  The  prisons  are  recruited,  not  from  the  hard-work- 
ing, industrious  mechanics,  but  from  the  idle  and  vicious:  and  it  cannot 
be  expected  that  much  work  can  be  obtained  from  one  of  the  latter  class. 

To  any  further  objection  made  to  the  emplo^mient  of  con^-icts.  it  may  be 
finally  answered  that  the  law  makes  it  mandator}-.  It  requires  •1200,000  a 
year  to  maintain  the  prison  at  San  Quentin,  and  1130.000  a  year  to  main- 
tain the  prison  at  Folsom.  It  was  estimated  at  the  last  Legislature  that 
the  San  Quentin  prison  could  earn  $70,000  a  year,  and  the  Folsom  prison 
$40,000  a  3-ear,  and  the  appropriations  were  made  accordingly.  But.  owing 
to  many  causes,  these  sums  cannot  be  earned,  and  with  the  most  careful 
management  a  deficiency  is  unavoidable.  It  would  be  better  if  the  State 
would  make  an  appropriation  suflicient  to  cover  all  expenses,  without  any 
allowance  for  earnings,  and  have  whatever  profit  was  made  paid  into  the 
State  Treasury. 

Sec.  182.     Question  of  Cost  Xgt  Only  One. 

Yet  the  question  of  cost  is  not  the  only  one  involved  in  prison  manage- 
ment. A  prison  is  a  place  where  a  criminal  should  he  punished,  in  order 
that  he  may  himself  sufler  the  consequences  of  his  guilt,  and  that  others 
with  similar  inclinations,  may  be  restrained,  from  the  fear  of  the  punish- 
ment to  follow.  It  should  be  all  this,  and  should  be  more.  It  should  be 
a  place  where  a  prisoner  may  be  rescued  from  the  course  of  evil,  and  given 
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all  the  training  that  ^vill  enable  him  to  live  the  life  of  an  honest  man. 
Many  who  commit  crime  do  so  through  depraved  instincts  that  no  training 
can  eradicate.  Reformation  in  these  it  may  be  foolish  to  expect.  But 
few  are  aware  of  the  large  number  that  enter  our  prisons  who  are  not  really 
depraved,  but  weak  and  destitute  of  any  clear  ideas  of  right  and  wrong, 
who  do  not  realize  the  full  consequences  of  a  crime.  These  can  be  saved 
from  a  criminal  life,  and  made  useful  citizens.  Any  system  of  prison  labor 
or  prison  discipline  that  fully  accomplishes  this  is  in  the  true  sense  of  the 
word  successful. 

Sec.  183.     Some  Views  of  the  Commission. 

So  far  as  our  duties  as  Commissioners  of  Penology  are  concerned  it 
might  be  sufliicient  to  confine  our  observations  to  the  influence  of  labor 
upon  the  prisoners  themselves,  looking  solely  to  the  effect  produced  as 
regards  discipline  and  reformation.  But  from  the  importance  of  this  topic 
w'e  may  go  a  step  farther  and  consider  the  question  of  prison  labor  not 
only  as  a  penological  question  but  also  as  one  by  which  the  interests  of  the 
whole  State  are  affected. 

First  of  all,  we  do  not  believe  that  it  will  be  seriously  contended  by  any 
one  that  prisoners  should  be  kept  in  idleness.  This  would  be  ruinous  to 
the  prisoners  and  to  prison  discipline,  and  would  in  one  sense  place  a  pre- 
mium on  crime.  But  when  we  come  to  determine  in  what  pursuits  they 
shall  be  employed,  we  meet  with  innumerable  difhculties.  Unfortunately 
the  idea  that  it  is  the  prime  object  of  a  prison  management  to  make  the 
institution  under  its  charge  self-supporting,  has  so  often  been  proclaimed 
and  so  widely  believed  that  it  is  dithcult  to  convince  many  that  a  State 
has  higher  aims  than  the  coining  of  money  from  the  sweat  of  law-breakers. 
Yet  the  consideration  of  pecuniary  profit  should  not  be  ignored.  The  idea 
W'e  mean  to  convey  is  that  pecuniary  profit  should  not  be  deemed  the  only 
object  worthy  of  consideration. 

Our  Government  is  founded  on  the  dignity  of  labor.  It  is  a  part  of  our 
national  creed  that  the  laborer  should  be  protected  in  all  his  rights,  and 
that  the  State  should  advance,  so  far  as  consistent  with  good  government, 
the  condition  of  the  laboring  classes.  When  a  system  of  prison  labor  is 
manifestly  destructive  of  free  industry  no  argument  is  needed  to  show  that 
a  wrong  is  being  done. 

Happily  in  this  State  many  of  the  perplexing  questions  connected  with 
this  subject  are  averted  by  the  fact  that  we  have  an  industry  which  under 
ordinarily  favorable  circumstances  will  give  employment  to  all  or  nearly 
all  the  convicts  at  our  larger  prison,  will  make  a  handsome  profit,  will  aid 
the  farming  interests  of  our  State,  and  will  not  interfere  to  any  appreciable 
extent  with  free  labor.  We  refer  to  the  manufacture  of  jute  goods.  By 
doubling  the  capacity  of  the  present  plant  employment  can  be  given  to  all 
who  are  physically  able  to  work. 

At  Folsom,  the  question  squarely  presents  itself  to  the  Legislature  to 
determine  what  course  shall  be  pursued. 

Sec.  184.     Some  Suggestions. 

We  may  say,  in  this  connection,  that  we  believe  it  to  be  entirely  feasible 

to  have  the  State  manufacture  all  the  articles  required  in  the  various  State 

institutions.     One  of  the  strongest  objections  urged  against  convict  labor 

is  that  it  gives  the  person  who  deals  with  the  prison  an  undue  advantage 

9" 
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over  his  competitors.  By  having  articles  required  in  State  institutions 
manufactured  in  the  prisons,  this  objection  becomes  practically  ground- 
less. It  probably  will  require  legislation  to  enable  this  to  be  done,  should 
the  proposition  meet  with  favor. 

The  building  of  roads  and  bridges  presents  another  avenue  for  the 
employment  of  convict  labor.  But  there  are  some  objections  to  this  mode 
of  employing  convicts.  It  would  not  be  free  from  interference  with  free 
labor.  It  would  take  the  convicts  away  from  the  prison,  and  at  night  they 
would  be  insecurely  guarded,  thus  rendering  escapes  more  easy.  It  would 
not  as  greatly  as  other  modes  of  labor  affect  the  reformation  of  the  prisoner. 

It  is  the  interest  of  the  State  to  have  its  harbors  in  good  condition.  San 
Francisco  is  in  need  of  a  stone  seawall.  The  material  for  this  could  be 
cut  at  Folsom,  and  transported  to  San  Francisco.  By  this  means,  in  time, 
we  would  have  one  of  the  finest  harbors  in  the  world.  It  of  course  would 
take  several  years  to  complete  this  task.  The  proposition  has  been  urged 
of  having  concrete  blocks  made  at  San  Quentin  for  this  purpose.  But  it 
seems  to  us  that  if  the  State  is  to  engage  in  this  work  it  ought  to  be  done 
well.  There  are  immense  and  inexhaustible  granite  beds  at  Folsom.  The 
expense  would  not  be  much  greater  to  supply  natural  stone.  Possibly 
favorable  rates  in  transportation  could  be  secured,  or  barges  could  be  built 
expressly  for  this  purpose,  with  railroad  tracks  upon  them,  and  the  cars 
could  be  run  directly  on  board  the  barges  at  Sacramento  or  Oakland. 
This  wall  would  be  of  immense  advantage  to  the  people  of  this  State,  and 
we  respectfully  call  your  attention  to  this  mode  of  employing  convict  labor. 

The  water  power  that  runs  to  waste  at  Folsom  could  be  utilized. 
Probably,  if  it  was  once  demonstrated  that  this  water  power  could  be 
advantageously  used,  manufactories  would  be  attracted  there  which  would 
redound  to  the  benefit  of  the  State  in  many  ways.  Then  there  is  the 
proposition  of  supplying  material  for  public  buildings. 

We  call  attention  to  these  matters,  because  we  believe  they  deserve  your 
most  careful  consideration,  and  will  require  legislation  to  carry  them  into 
execution. 


131 


OHAPTEE  XYI. 


CARE  OF  CRIMINAL  INSANE. 

Sec.  185.  In  general. 

Sec.  186.  Remarks  of  Dr.  Shurtleff. 

Sec.  187.  Remarks  of  Dr.  Tyrrell. 

Sec.  188.  State  Asylum  for  Insajie  Criminals  at  Auburn,  Kew  York. 

Sec.  189.  Remarks  of  Dr.  MacDonald. 

Sec.  190.  Same  subject  continued. 

Sec.  191.  Letter  of  Dr.  MacDonald  to  Commission. 

Sec.  192.  Letter  of  Dr.  Eagle  to  Commission. 

Sec.  193.  Report  of  Prison  Directors. 

Sec.  185.     In  General. 

What  should  be  done  with  those  con\nct8  who  become  insane  in  prison, 
is  a  question  that  deserves  much  consideration.  Under  the  present  law, 
the  insane  convict  may  be  sent  to  one  of  the  insane  asylums.  At  San 
Quentin  there  are  a  number  now,  while  not  dangerous,  yet  are  more  or  less 
demented.  The  prison  is  not  the  place  for  insane  criminals,  because 
proper  treatment  cannot  be  given  to  them,  and  from  all  we  can  learn  there 
are  many  and  serious  objections  to  placing  them  in  an  insane  asylum. 

This  matter  is  not  a  new  one  in  this  State. 

Sec.  186.     Remarks  of  Dr.  Shurtleff. 

In  the  report  to  the  Directors  of  the  State  Insane  Asylum  for  1873,  Dr. 
Shurtleff  said: 

There  have  been,  within  the  period  of  my  superintendency,  in  all,  forty-six  patients 
transferred  from  San  (Quentin  to  Stockton.  Among  them  were  murderers,  highway  robbers, 
burglars,  thieves,  and  the  perpetrators  of  other  atrocious  crimes.  Some  of  them,  in  their 
X>hysical  outlines,  no  less  than  by  their  vicious  lives,  illustrate  a  brutalized  degeneracy 
reached  only  through  a  long  course  of  ancestral  debasement.  They  are  generally  famil- 
iar with  all  the  low  slang,  mischievous  acts,  and  common  vices  usually  prevalent  in  the 
haunts  of  criminals.  Mental  disease  does  not  deprive  them  of  these  bad  attainments,  nor 
wholly  destroy  their  natural  characteristics.  It  seldom  changes  them  for  the  better,  or 
renders  their  influence  other  than  i)ernicious.  The  murderer  becoming  insane,  is  more 
disposed  to  homicidal  violence  than  is  the  good,  law-aljiding  citizen  with  the  same  mental 
affliction.  So  the  insane  thief  is  more  likely  to  steal  than  the  patient  who,  before  his 
insanity,  had  respected  the  rights  and  property  of  others;  and  the  burglar,  unless  stupid 
from  dementia,  or  a  purposeless  numiac,  is  almost  certain  to  contrive  the  means  of  pick- 
ing locks,  and  of  making  his  escape  from  the  asylum.  He  is,  algo,  very  likely  to  teach 
others  his  troublesome  art.  In  spite  of  the  closest  confinement,  and  the  best  security 
consistent  with  asylum  discipline,  2.5  per  cent  of  our  convict  i)atieiits  have  escaped.  The 
influence  of  this  class  of  patients  upon  others  is  incalculably  bad  in  every  respect. 

Sec.  187.    Remarks  of  Dr.  Tyrrell. 

The  President  of  the  State  Medical  Society  of  California,  Dr.  G.  G. 
Tyrrell,  in  his  address  before  them  in  May,  1882,  says: 

From  extracts  which  might  be  multiplied  from  the  experiences  of  every  physician  in 
attendance  upon  an  insane  asylum,  we  can  partially  learn  how  wrong,  how  unjust,  and 
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how  unfit  it  is  to  send  these  criminals,  made  worse  by  reason  of  their  insanity,  to  our 
State  Insane  Asylums.  They  cannot  be  separated  from  other  insane  patients,  as  our 
asylums  are  not  constructed  for  that  purpose,  and  they  cannot  be  locked  up  in  their 
rooms,  as  that  is  just  what  they  are  sent  to  the  asylum  to'escape,  because  it  is  unjust  and 
inhuman  and  would  destroy  everj'^  hope  of  recovery.  The  asylum  has  no  machinery — 
and  should  need  none — sucli  as  is  required  for  the  safe-keeping  of  this  class. 

No  proper  place  exists  in  our  prison  for  the  care  and  treatment  of  these  insane  crimi- 
nals. It  is  not  just  or  right  to  keep  a  noisy  maniac  within  the  wards  of  a  prison  hospital 
among  cases  of  sickness  where  absolute  quiet  is  required ;  neither  ought  the  nineteenth 
century  civilization  permit  the  thrusting  of  a  raving  maniac  within  the  wards  of  a  prison 
hospital  among  cases  of  sickness  where  absolute  quiet  is  required;  neither  ought  the 
nineteenth  century  civilization  permit  the  thrusting  of  a  raving  maniac  within  the  walls 
of  a  dark  and  noisome  dungeon,  deprived  of  light  and  wholesome  air,  perhaps  chained 
to  its  damp  and  reeking  floor,  to  preserve  from  harm  its  other  and  more  sane  inmates. 
The  only  remedy  presented  to  us  to  obviate  this  manifest  and  glaring  wrong  to  our 
fellow  beings,  wlio,  although  insane,  are  not  criminal,  and  to  those  who  are  both  criminal 
and  insane,  is  a  Separate  and  special  provision  for  the  care  and  custody  of  the  criminal 
insane,  and  this  in  the  erection  by  the  State  of  a  suitable  asylum  constituted  and  adapted 
to  this  special  purpose,  since  the  inmates  intended  for  its  occupancy,  although  insane, 
are  still  dangerous  outlaws  and  criminals,  retaining,  for  the  most  part,  all  their  criminal 
characteristics  and  vicious  proclivities.  More  especially  is  this  required  from  the  want  of 
adequate  room  for  the  proper  care  of  the  ordinarily  insane,  our  asylums  now  being  filled 
far  beyond  their  sanitary  capacity. 

It  is  the  opinion  of  those  who  are  interested  in  the  welfare  of  the  insane,  and  have 
written  upon  the  subject,  that  the  preferable  location  for  such  an  asylum  would  be  within 
the  precincts  of  our  State  Prison,  and  not  in  connection  with  hospitals  or  asylums  for  the 
ordinarily  insane.  At  Folsom,  within  our  prison  grounds,  is  an  admirable  location  for 
.such  an  asylum.  There  is  plenty  of  room,  a  genial  climate,  a  generous  soil  that  would 
afford  ])lenty  of  occupation  in  cultivating  and  adorning  it.  Its  construction  might  be 
accomplished  at  a  minimum  cost  by  utilizing  prison  labor — the  material  is  right  on  the 
ground;  and  its  medical  management  might  safely  be  intrusted  to  the  medical  officer  of 
the  prison.  Within  its  walls  should  be  confined,  for  life,  all  those  dangerous  homicides 
who  are  acquitted  on  the  plea  of  insanity,  and  also  all  those  who  offer  the  same  defense 
for  other  equally  atrocious  crimes.  All  those  who  become  insane  after  their  arrest  and 
before  their  trial  should  also  be  committed  to  the  asylum,  as  well  as  those  who  become 
mentally  deranged  after  trial  and  conviction,  or  who  are  serving  out  their  term  of  punish- 
ment. This  would  at  once  relieve  our  State  Insane  Asylums  of  this  very  undesirable 
class  of  patients,  and  of  their  overcrowded  condition,  and  release  our  prisons  from  the 
necessity  of  keeping  insane  convicts  locked  in  their  cells  or  thrust  into  dungeons,  to  the- 
disgrace  of  our  civilization. 

Sec.  188.     State  Asylum  for  Insane  Criminals  at  Auburn,  New  York. 

The  only  institution  specially  designed  for  the  confinement  of  insane 
convicts  is,  we  believe,  the  State  Asylum  for  Insane  Convicts  at  Auburn, 
New  York.  The  original  structure  for  this  asylum  was  commenced  in 
1857,  and  was  designed  to  accommodate  80  patients.  In  1873  an 
additional  wing  for  the  accommodation  of  80  patients  more  was  commenced. 
The  asylum  receives  both  male  and  female  convicts,  as  also  those  charged 
with  crime,  but  who  escape  conviction  on  the  ground  of  insanity.  In  the 
report  for  the  year  ending  in  September,  1884,  the  Medical  Superintend- 
ent states  that  since  the  asylum  was  opened  in  1859,  718  patients — 685 
men  and  33  women — have  been  admitted,  and  564 — 538  men  and  26 
women — have  been  discharged. 

Sec.  189.     Remarks  of   Dr.  MacDonald. 

In  the  twenty -third  annual  report  of  this  institution  the  Medical  Super- 
intendent, Charles  F.  MacDonald,  M.D.,  describes  the  criminal  insane,  and 
from  such  description  we  extract  the  following: 

From  a  somewhat  extensive  observation  of  several  years,  respectively,  of  the  criminal 
and  non-criminal  insane,  I  am  led  to  believe  that  the  element  of  crime,  when  interwoven 
with  insanity,  exerts  a  modifying  influence  upon  the  mental  manifestations  of  that  dis- 
ease, and  that  to  this  extent,  in  a  large  proportion  of  cases,  the  criminal  insane,  medically 
speaking,  may  be  regarded  as  a  distinct  and  separate  class,  the  analogue  of  which  is  not 
found  among  the  ordinarj^  insane.  They  present  certain  characteristic  mental  peculiari- 
ties which  experience  in  observing  this'  class  enables  one  to  recognize  as  the  indelible 
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stamp  of  crime,  and  although  the  line  of  demarkation  may  not  always  be  apparent  to  the 
casual  observer,  its  existence,  as  a  rule,  can  be  discovered  and  demonstrated,  if  time  and 
facilities  for  careful  observation  be  had. 

In  my  experience  with  the  criminal  insane,  now  nearly  five  years,  I  have  been  struck 
with  the  frequency  of  cases  in  which  there  was  an  absence  of  expressed  delusions,  although 
the  manner  and  conduct  of  the  individual  was  clearly  indicative  of  a  delusional  state. 
Comparing  these  individuals  with  their  former  selves,  we  find  undoubted  evidences  of  a 
denarture  from  their  normal  mental  state.  They  have  become  sullen,  morose,  and  mor- 
bidly irritable.  They  rebel  against  the  ordinary  rules  of  discipline,  and  make  unpro- 
voked assaults  upon  those  around  them,  without  apparent  motive,  and  without  offering 
any  exj)lanation  therefor.  That  they  are  suffering  from  impairment  of  bodily  functions 
is  shown  by  sleeplessness,  loss  of  appetite,  coated  tongue,  foul  breath,  constipation,  a 
greasy  condition  of  the  skin,  and  a  livid,  puffy  appearance  of  the  extremities,  indicating 
a  relaxed  state  of  the  blood  vessels.  They  are  generally  coherent  in  conversation,  do  not 
complain  of  being  ill,  nor  ap]ily  for  medical  treatment.  They  frequently  continue  in  the 
performance  of  tlieir  allotted  tasks  in  prison  for  months,  before  the  attention  of  those  in 
daily  ctmtact  with  them  is  attracted  to  their  mental  disturbance.  From  this  condition 
they  either  recover  or  fjradually  drift  downward  to  complete  dementia,  with  no  outward 
exhibition  of  delirium  or  mental  excitement  to  mark  the  course  of  their  disease.  The 
occurrence  of  acute,  delirious  mania,  according  to  my  observation,  is  exceptional  among 
the  criminal  insane,  melancholia  and  dementia,  with  an  occasional  case  of  subacute 
mania,  being  the  predonunant  types  of  insanity  observed  here.  A  certain  proportion  of 
cases,  and  usually  those  of  hardened  criminals,  are  characterized,  in  their  mental  mani- 
festations, by  the  most  pronounced  vicious  tendencies,  their  insanity  apparently  express- 
ing itself  in  a  marked  exaggeration  of  the  dej)ravity  and  vice  displayed  by  them,  prior  to 
the  onset  of  their  disease.  On  the  mental  side  this  is  substantially  the  only  evidence  of 
disease  which  these  cases  present.  Physically,  however,  their  condition  is  marked  more 
or  less  by  the  signs  of  bodily  impairment  above  referred  to.  Being  known  to  the  authori- 
ties as  abandoned  and  depraved  individuals,  it  is  not  surprising  that  their  insanity  is  not 
recognized  by  casual  observers  when  it  expresses  itself  in  the  manner  I  have  indicated. 

Sec.  190.    Same  Subject  Continued. 

We  may  readily  admit  such  cases  into  the  category  of  mental  disease,  withotit  in  anj' 
way  countenancing  the  dogma  that  insanity  and  crime  are  convertible  terms.  The  con- 
duct of  such  cases,  when  first  admitted  to  the  asylum,  is  characterized  by  the  most  strik- 
ing evidences  of  depravity.  They  are  profane  aiid  obscene  in  language;  "tear  and  destroy 
clothing,  bedding,  and  furniture;  strike,  steal,  lie,  and  soil  themselves  and  their  sitrround- 
ings,  apparently  from  mere  wantonness.  They  sleep  badly,  and  display  the  resistance  to 
the  effects  of  sleep-producing  remedies  common  to  lunatics.  They  are  generally  alike 
indifferent  to  coercive  measures  and  to  comfort,  and  it  is  only  by  constant  and  persistent 
endeavor,  firmly  but  kindly  applied  by  those  in  immediate  charge  of  them,  that  they  can 
be  traced  into  decent  habits  and  deportment.  From  the  foregoing,  it  might  naturally  be 
iriferred  that  the  successful  management  of  the  criminal  insane  would  involve  greater 
difficulties  than  are  encountered  in  the  care  of  the  ordinary  insane;  and  such  was  my 
belief  in  the  early  period  of  my  experience  with  this  class,  but  further  observation  and 
experience  have  served  to  convince  me  that,  with  facilities  specially  adapted  to  its  needs, 
an  asylum  for  the  criminal  insane  can  be  conducted  on  the  same  general  principles,  and 
with  as  good  results,  except  in  the  matter  of  cures,  as  are  hospitals  for  the  ordinary 
insane.  Visitors  passing  through  the  wards  of  this  asylum  are  struck  by  the  marked 
absence  of  noise  or  disturbance  of  any  kind,  this  being"  the  usual  condition  night  and 
day.  They  not  unfrequently  ask  to  be  shown  "the  violent  cases,"  and  "those  you  have 
to  keep  tied  up  in  their  cells,'"  or  in  "straight-jackets,"  and  when  informed"  that  no 
mechanical  restraint  of  any  kind  is  used  here,  that  we  have  no  cells,  that  there  is  no 
"disturbed"  ward,  and  that  the  patients  they  have  seen  are  the  worst  ca.ses  we  have, 
they  are  apt  to  look  incredulous  and  doubting,  apparently  being  unable  to  reahze  that 
criminal  lunatics  are  controlled  by  kindly  influences,  and  that  order  and  quietude  prevail 
among  what  they  had  supposed  to  be  the  most  violent  class  of  insane.  The  principal 
difficulties  encountered  in  the  management  of  this  institution  are  the  prevention  of 
escapes  and  a  propensity  of  certain  homicidal  patients  to  obtain  and  conceal  articles  for 
the  purpose  of  using  them  as  weapons  of  assault.  To  prevent  these  occurrences  involves 
the  exercise  of  constant  care  and  vigilance.  Cases  of  simulated  insanity  are  obviously 
of  much  more  frequent  occurrence  here  than  in  general  asvlunis.  They,  of  course,  are 
troublesome  while  they  remain  with  us,  but  detection  is  not  "difficult,  and"  is  immediately 
followed  by  a  return  to  prison.  If  it  were  the  rule,  and  generally  so  understood  in  th"e 
prisons,  that  a  convict  detected  in  an  attempt  to  feign  insanity  would  forfeit  the  commu- 
tation of  sentence  allowed  him  for  good  conduct,  it  would,  I  believe,  render  such  attempts 
of  rare  occurrence. 

Insane  criminals,  particularly  of  the  convict  class,  in  their  efforts  to  escape,  frequently 
display  a  wonderful  combination  of  .shrewdness,  cunning,  and  ingenuity.  Patients  of 
both  classes,  who  have  committed  crimes  against  the  person,  are  more  dan"gerous  but  less 
inclined  to  escape  than  are  those  who  have  committed  crimes  against  property. 
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Sec.  191.     Letter  of  Dr.  MacDonald  to  Commission. 

Carlos  F.  MacDonald,  in  a  letter  to  the  Commission,  dated  April  19, 
1886,  says: 

State  Asylum  for  Insane  Criminals,  ) 

Auburn,  New  York,  April  19, 1886.  j 
Hon.  Robert  T.  Devlin,  Sacramento  City,  California  : 

Dear  Sir:  I  duly  received  your  communication  of  March  twenty-second,  and  would 
have  promptly  answered  the  same  but  for  my  absence  from  home  and  an  unusual  press 
of  oflRcial  business  since  my  return. 

Keplying,  seriatim,  to  your  queries  regarding  the  care  of  the  criminal  insane,  I  would 
say:  The  term  "criminal  insane,"  as  used  in  this  State,  applies  to  two  classes,  namely, 
convicts  who  become  insane  while  undergoing  penal  servitude,  and  persons  who  are 
charged  with  crime  and  acquitted,  or  not  tried,  on  the  ground  of  insanity,  and  confined 
upon  the  order  of  a  Court.    We  have  both  classes  in  this  asylum. 

The  oriminal  insane  should  be  kept  in  an  asylum  entirely  separate  from  the  prison,  for 
the  reason  that  insane  persons  need  hospital  care  of  a  special  kind,  and  such  as  they  would 
not  be  likely  to  obtain  at  the  hands  of  prison  officials  accustomed  to  dealing  only  with  sane 
convicts,  and  by  methods  that  would  be  quite  inapplicable  to  the  insane  of  any  class. 

It  strikes  me  that  the  practice,  which  you  say  obtains  in  your  State,  "  of  sending  convicts 
subsequently  becoming  insane  from  the  State  Prison  to  the  asylum,"  must  necessarily 
work  great  injustice  to  the  non-criminal  insane,  who  are  therebj^  compelled  to  associate 
with  criminals  and  felons.  It  must  also  result  in  disturbance  of  the  order  and  discipline 
of  your  State  asylums,  and  thus  greatly  embarrass  the  officers  of  those  institutions. 

In  my  judgment,  asylums  for  insane  criminals  should  always  be  separate  and  distinct, 
in  location,  organization,  and  management,  from  both  prisons  and  ordinary  asylums,  and 
while  buildings  for  this  class  should,  in  their  general  style  of  architecture  and  arrange- 
ment, resemble  ordinary  hospitals  for  the  insane,  some  variations  will  be  necessary  to 
meet  the  special  requirements  of  the  criminal  insane;  but  such  buildings  should  in  no 
respect  partake  of  the  character  of  a  prison,  nor  should  they  ever  be  located  adjacent  to 
a  prison. 

The  opinions  and  views  here  exyiressed  are  based  upon  a  personal  experience  of  five 
and  ten  years,  respectively,  in  the  care  and  management  of  the  ordinary  and  criminal 
insane,  together  with  a  not  inconsiderable  study  of  the  two  classes,  both  at  home  and 
abroad.  They  are  also  in  accord  with  the  views  of  a  large  majority  of  asylum  Superin- 
tendents, as  expressed  from  time  to  time  in  their  annual  reports,  and  by  resolutions 
adopted  by  the  Association  of  Superintendents  of  American  Institutions  for  the  Insane. 

I  send  you  by  express  to-day  a  parcel  of  documents,  embracing  a  nearly  complete  file 
of  the  reports  of  this  asylum,  a  copy  of  our  rules  and  regulations,  and  various  blank 
forms  in  use  here,  etc. 

I  regret  that  the  distance  betweeii  us  is  so  great  as  to  prevent  you  from  making  a  visit 
of  observation  here,  which  would  aflford  you  liar  more  information  than  I  could  hope  to 
convey  through  the  medium  of  a  hastily  written  letter. 

Very  respectfully  yours, 

CARLOS  MacDonald,  M.D.,  Med.  Supt. 

Sec.  192.     Letter  of  Dr.  Eagle  to  Commission. 

Thos.  B.  Eagle,  M.D.,  Resident  Physician  and  Surgeon,  in  a  letter  to 
the  Commission  dated  December  6,  1886,  says: 

Medical  Department  California  State  Prison,  ) 
San  Quentin,  December  6, 1886.  ) 
Hon.  R.  T.  Devlin,  Secretary  Penological  Commission,  Sacramento,  California: 

Sir:  In  answer  to  your  questions  concerning  the  management  of  criminals,  including 
the  insane,  I  have  the  honor  to  submit  the  following: 

First,  should  there  be  a  separate  institution  for  the  care  and  custody  of  insane  crim- 
inals ?  I  am  satisfied  the  criminal  insane  can  have  as  good  care  and  treatment  in  a  properly 
conducted  penitentiary  as  is  possible  to  give  them  in  either  of  the  State  Asylums,  or  any 
that  might  be  built  for  the  purpose.  The  principal  objection  to  confining  the  criminal 
insane  in  our  State  Asylums  is  that  they  are  compelled  to  mingle  more  or  less  with  other 
insane  patients,  not  of  the  criminal  class. 

If  we  had  a  properly  built  and  conducted  asjdum  connected  with  one  of  our  State 
Prisons  for  the  reception  and  care  of  those  who  had  become  insane  since  the  commission 
of  the  crime  charged,  I  am  satisfied  that  our  Criminal  Court  calendars  would  be  very 
materially  reduced.  For  such  emotional  insanity  the  State  Prison  Asvlum  should  be  the 
only  home,  and  even  if  the  patients  were  said  to  be  curable,  they  should  never  be  released, 
unless  responsible  parties  become  sureties  that  strict  surveillance  should  be  maintained 
over  them  as  long  as  they  live. 

What  are  the  principal  causes  of  insanity  among  prisoners?  Prisoners,  like  all  other 
human  beings,  have  a  composite  organization — the  physical  or  bodily  and  intellectual  or 
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mental,  each  of  which  acts  and  reacts  on  the  other,  so  that  any  disarrangement  of  the  one 
mnst  inevitably  affect  the  others.  No  prisoners,  after  they  have  endured  confinement  for 
a  short  period,  are  freed  from  some  uf  the  influences  which  predisposed  to  insanity  many 
of  those  who  enjoy  the  blessings  of  liberty.  The  evil  consequences  resulting  from  an 
excessive  indulgence  in  stimulants,  or  from  the  king  of  evils,  the  use  of  opium  and  other 
narcotics,  are  in  a  great  measure  counteracteil  or  neutralized  by  the  enforced  regimen  to 
which  prisoners  are  subjecteil  in  all  penal  institutions;  and  they  do  not  suffer  from  the 
constant  strain  and  anxiety  which  the  exigencies  of  life  impose  oil  those  who  are  plunged 
in  all  the  toil  and  turmoil  of  business.  But,  on  the  other  hand,  the  dull,  ceaseless  routine 
and  monotony  of  convict  life  of  those  who  have  well  developed  muscular  systems,  such  as 
the  well  developed  muscular  system  of  the  hard-working  blacksmith,  soon  shrinks  and 
disappears  under  the  influence  of  an  idle  and  indolent  existence.  And  in  like  manner 
the  i>owers  of  the  brain  become  enfeebled  by  disease,  gradually  producing  a  morbid  con- 
dition, and  the  intellect  becomes  a  total  wreck.  Here  it  is  especially  that  the  inequality 
of  punishment  is  plainly  shown.  To  the  semi-civilized  and  uneducated  a  long  impris- 
onment is  nothing  terrific  or  awe-inspiring:  they  can  eat,  sleep,  drink,  and  be  contented. 
But  to  the  man  of  higher  intelligence  there  is  something  appalling  in  that  drear  expanse 
of  dull,  never-varying  existence  which  awaits  him,  isolated  from  all  his  fellow-men  and 
debarred  from  all  "associations  with  congenial  minds,  and,  more  fearful  still,  the  thoughts 
of  that  future  which  awaits  him  should  he  once  more  return  to  the  world— an  ex-convict 
at  whom  the  finger  of  scorn  is  jiointed.  "On  this  side  madness  lies."  And  when  the  term 
of  imprisonment  is  for  life,  what  can  be  more  agonizing  than  the  mental  torture  endured 
by  one  who  can  see  no  refuge  from  this  long  protracted  misery  but  death?  There  is  no 
eniotion  which  so  completely  overpowers  the  human  intellect  as  despair;  there  is  nothing  to 
which  the  mind  of  man  clings  more  eagerly  and  relinquishes  with  more  reluctance  than 
hone!  Withdraw  that,  and  then  truly  reason  trembles  on  her  throne.  Hence  it  is  reason- 
able to  suppose  that  hopelessness  isone  of  the  chief  factors  in  causing  insanity  among 
prisoners.  If  such  be  the  case,  it  is  evident  that  every  means  calculated  to  divert  the 
mind  of  the  prisoner  from  brooding  over  his  misfortune  and  to  encourage  him  to  hope  for 
a  release  from  his  sufferings,  will  be  beneficial  to  his  mental  condition.  For  this  reason, if 
for  no  other,  it  would  seem  advisable  that  certain  changes  in  the  management  of  penal 
institutions  should  be  adopted  as  soon  as  legislative  enactments  will  permit  of  them. 
Let  prisoners  once  understand  that  the  duration  of  their  imprisonment  will  to  a  certain 
extent  depend  on  their  own  conduct,  and  a  motive  will  at  once  be  supplied  which  will 
exert  a  powerful  stimulus  toward  preserving  both  the  bodily  and  mental  health;  the 
tasks  assigned  to  them  will  be  performed  with  more  alacrity,  and  they  will  become  zeal- 
ous in  the  discharge  of  their  respective  duties.  The  system  of  ■'pqroles"  now  in  operation 
in  some  of  the  States,  presents  many  features  which  recommend  it  strongly  to  all  those 
who  are  interested  in  the  question  of  prison  reform ;  and  there  are  many  reasons  for 
believing  that  such  a  plan,  if  adopted,  would  soon  materiall}'  lessen  the  number  of 
criminals,  whilst  at  the  same  time  it  would  elTect  a  very  great  saving  for  the  taxpayers  of 
this  State.  In  my  opinion  there  is  nothing  which  would  exert  a  more  beneficial  influence 
over  the  mental  condition  of  prisoners  than  such  a  system  as  that  named  above,  and  I 
earnestly  hope  that  some  such  measures  for  the  relief  of  worthy  prisoners  may  be 
speedily  adopted. 

Very  respectfully, 

THOS.  B.  EAGLE, 
Resident  Physician  and  Surgeon,  fcian  (^uentin  Prison. 

Sec.  193.     Report  of  Prison  Directors. 

In  the  last  report  of  the  State  Board  of  Prison  Directors  special  stress 
is  laid  on  this  point.     Says  the  report : 

Lastly,  but  most  especially,  we  need  an  appropriation  for  a  building  for  the  criminal 
insane.  There  is  at  neither  prison  proper  quarters  for  the  care  of  these  unfortunate 
wards  of  the  State.  This  is  particularly  true  of  the  older  prison.  As  a  rule,  those  who  are 
disordered  in  mind  are  disordered  in  body  also.  Yet  at  San  Quentin  there  are  no  better 
accommodations  for  these  poor  lunatics  than  a  damp,  unwholesome,  dreary  alley,  into 
which  the  sunsliine  never  comes,  and  in  which  exuberant  health  must  soon  decay.  The 
law  provides  that  such  insane  may  be  sent  to  either  of  the  two  lunatic  asylums,  but  the 
Resident  Physicians  have  regularly  objected  to  receiving  them.  Their  protests,  we  must 
adnnt,  are  reasonable.  Setting  aside  the  intractability  of  such  patients  and  the  great 
precautions  that  must  be  taken  against  their  escape,  it  is  tmjust  to  the  innocent  insane 
that  they  should  be  forced  to  associate  with  those  whose  infirmity,  as  a  rule,  is  the  result 
of  their  own  vices  and  ancestral  debasement.  Such  an  association,  we  understand,  has  a 
most  disastrous  effect  upon  the  general  inmates  of  the  Stockton  and  Napa  Asylums,  and 
we  cannot  blame  the  Resident  Physicians  for  endeavoring  to  limit  it.  The  only  remedy 
lies  in  the  construction  of  proper  quarters,  at  one  or  the  other  prison,  where  the  crim- 
inal insane  can  be  cared  for  somewhat  after  the  manner  of  civilized  and  humane  usages. 

The  suggestions  here  made  should  be  carried  into  effect  by  the  erec- 
tion of  separate  suitable  quarters,  either  at  Folsom  or  San  Quentin. 
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Sec.  203.  Views  of  General  Brinkerhoff  on  separation. 

Sec.  204.  Subject  should  receive  attention 

Sec.  194.     Little  Attention  Paid  to  Subject, 

Generally  throughout  the  United  States  the  system  of  county  jails  has 
not  received  that  attention  which  it  deserves.  These  jails  are  used  in  this 
State  for  the  detention  of  persons  charged  with  crime  and  committed  for 
trial,  for  the  detention  of  persons  committed  in  order  to  secure  their  attend- 
ance as  witnesses  in  criminal  cases,  for  the  confinement  of  persons  com- 
mitted for  contempt,  or  upon  civil  process,  or  hy  other  authority  of  law, 
and  for  the  confinement  of  persons  sentenced  to  imprisonment  therein 
upon  a  conviction  for  crime. 

Sec.  195.     How  Used. 

The  law  provides  that  the  jail  must  contain  a  sufficient  numher  of  rooms 
to  allow  all  persons  belonging  to  either  one  of  the  following  classes  to  be 
confined  separately  and  distinctly  from  persons  belonging  to  either  of  the 
other  classes: 

1.  Persons  committed  on  criminal  process  and  detained  for  trial. 

2.  Persons  already  convicted  (jf  crime  and  held  under  sentence. 

.S.  Persons  detained  as  witnesses,  or  held  under  civil  process,  or  under  an  order  impos- 
ing punishment  for  contempt. 
4.  Males  separately  from  females. 

And  further: 

Persons  committed  on  criminal  process  and  detained  for  trial,  persons  convicted  and 
under  sentence,  and  persons  committed  upon  civil  process  must  not  be  kept  or  put  in  the 
same  room,  nor  shall  male  and  female  prisoners  (except  husband  and  wife)  be  kept  or 
jjut  in  the  same  room. 

Yet,  notwithstanding  these  provisions,  the  guilty  and  the  innocent  are 
congregated  in  the  same  building,  and  there  is  between  them  more  or  less 
communication.  The  most  debased  criminal,  while  awaiting  trial,  is  con- 
fined in  a  jail  along  with  some  person  detained  as  a  witness. 
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Sec.  196.    Views  of  Mr.  Wright. 

A.  0.  Wriglit.  Secretary  of  the  Wisconsin  State  Board  of  Charities  and 
Reform,  says : 

When  prisoners  are  herded  together  without  distinction  of  age  or  character,  the  jails 
become  schools  of  crime  and  vice.  Tlie  liardened  offenders  teach  the  young  and  com- 
paratively innocent,  or  those  arrested  for  the  first  time,  lessons  in  the  art  of  preying  upon 
society  and  of  breaking  jail,  or  of  otherwise  escaping  punishment.  Here,  in  the  long  and 
weary  hours  of  imprisonment,  many  a  tale  of  past  adventure  in  crime  is  rehearsed, 
many  a  plan  is  laid  for  future  crime,  nuiny  a  jail  friendship  is  made,  which  will  hereafter 
ripeii  into  comradeship  in  crime,  and  many  a  plan  of  escape  is  concocted.  The  voung 
are  taught  that  the  world  owes  them  a  living,  and  that  it  is  not  crime,  but  being  caught  in 
it.  which  is  to  be  dreaded. 

Visiting  a  jail,  you  are  liable  to  find  mingled  indiscriminately  together,  first,  profes- 
sional criminals  awaiting  trial  for  State  Prison  offenses ;  second"  non-professionals,  who 
Jiave  committed  some  crime  under  temptation,  but  who  do  not  live  by  crime;  third,  inno- 
cent persons  accused  of  crime:  fourth,  insane  persons;  fifth,  idiots,"  frequently  filthy  in 
their  habits;  sixth,  persons  sentenced  to  jail  for  petty  offenses;  seventh,  dirty  traiiips, 
sentenced  as  vagrants  or  given  lodging  in  the  jail  as  a"  tramp  hotel;  eighth,  persons  held 
as  witnesses.  In  some  counties,  the  only  place  for  a  person  who  is  sick  and  without 
money  or  friends,  is  the  jail.  Boys  are  generally,  and  women  sometimes,  put  in  with 
men.  All  these  persons  are  thrown  together  in  enforced  idleness.  Their  only  labor  in 
most  jails  is  doing  a  few  chores  under  the  oversight  of  the  Jailer.  Their  only  recreation 
consists  in  handhng  a  greasy  pack  of  cards,  in  telling  vile  stories,  or  in  looking  at  low 
pictures  with  which  the  cell  walls  are  often  decorated.  They  rarely  have  any  consider- 
able amount  or  variety  of  reading  matter. 

And  again : 

With  few  exceptions,  prisoners  sentenced  to  the  county  jail  at  hard  labor  generally 
spend  their  time  in  the  exceedingly  hard  labor  of  telling  stories  and  playing  cards.  The 
easiest  way  for  a  lazy  fellow  to  pass  the  winter  is  to  steal  something  of  small  value,  have 
a  spree  upon  the  proceeds,  and  then  go  to  jail,  where  he  is  supported  in  idleness  at  the 
expense  of  the  comity.  It  is  obvious  that  this  is  very  poor  economy,  as  well  as  an 
encouragement  to  petty  crime  to  that  part  of  the  community  who  do  "not  care  for  the 
name  of  being  in  jail.  Such  people  ought  not  to  be  supported  in  idleness  at  the  expense 
of  the  honest  and  industrious  part  of  the  community;  and  even  if  their  work  is  not  of 
very  much  value  in  itself,  it  is  well  worth  while  to  keep  them  at  work  for  its  moral  effect 
on  themselves  and  others.  Tramps  especially  flock  to  those  jails  where  they  are  fed  in 
idleness  and  shun  the  jails  where  they  are  treated  to  the  labor  test. 

Sec.  197.     Remarks  of  Illinois  Board  of  State  Charities. 

It  is  said  by  the  Board  of  State  Charities  of  Illinois  : 

It  is  this  association  of  idleness  which  is  the  curse  and  condemnation  of  our  present 
jail  system.  Every  jail  is  a  school  of  vice.  More  than  a  hundred  such  schools  are  main- 
tained in  Illinois  at  public  expense. 

Sec.  198.     Committee  ox  Prison  L.\bor. 

The  Committee  upon  Prison  Reform  in  the  United  States  at  the  Inter- 
national Prison  Congress  at  Newport,  Rhode  Island,  said: 

The  system  of  county  jails  in  the  United  States  is  a  di.sgrace  to  our  civilization.  It  is 
hopelessly  bad.  and  must  remain  so.  as  long  as  it  exists  under  its  present  form. 

De  Tocqueville,  half  a  century  ago,  pronounced  our  county  jails  the  worst  prisons  he 
had  ever  seen;  and  there  has  been  tittle  marked  improvement  since. 

The  moral  atmosphere  of  these  prisons  is  foul;  no  fouler  exists. 

The  effect  of  such  promiscuous  association  is  to  increase  the  number  of  criminals,  and 
to  develop  and  intensify  their  criminality. 

Thus  the  country  has,  in  its  county  jails,  about  two  thousand  schools  of  vice,  all  sup- 
plied with  expert  and  zealous  professors. 

Our  county  jails  cannot  be  improved,  but  must  be  reconstructed,  revolutionised. 

And  savs  the  Board  of  State  Charities  of  Ohio: 
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Ohio  is  supporting  at  public  expense  as  base  seminaries  of  crime  as  are  to  be  found  in 
any  civilized  community. 

Sec.  199.     Remarks  of  General  Brixkerhoff. 

General  R.  BrinkerhoflF,  of  Ohio,  says: 

In  every  jail  of  a  dozen  inmates  there  are  at  least  two  or  three  who  have  made  crime 
a  profession,  and  who  have  spent  years  in  its  practice,  and  are  adepts  in  all  its  arts  and 
appliances.  To  them  nothing  is  more  delightful  than  to  communicate  to  others  better 
than  themselves,  and  the  leisure  and  opportunity  afforded  them  for  tliis  congenial  work, 
in  the  halls  of  our  ordinary  jails,  they  never  fail  to  utilize  to  the  utmost.  So  apt  and 
entertaining  are  these  teachers  of  crime  that  they  rarely  fail  to  interest  and  influence 
their  scholars.  These  scholars  are  mostly  young  men,  or  boys,  who  have  drifted  into 
jail,  not  because  they  are  specially  bad,  but  because  of  evil  associations,  neglected  train- 
ing, or  the  exuberance  of  youthful  spirits ;  they  have  been  led  into  the  commission  of 
some  ofiense,  real  or  technical,  against  the  law,  resulting  in  their  arrest  and  incarceration. 
A  part  of  them,  very  likely,  are  not  guilty  at  all,  but  like  poor  dog  Tray  they  have  been 
found  in  bad  company,  and  have  been  arrested  with  their  guilty  associates.  At  any  rate, 
here  they  are  in  jail,  luid  willing  or  unwilling  they  are  pupils  in  a  school  of  crime. 

Every  "observant  Jailer  knows  with  what  devilish  skill  the  professors  of  this  school  ply 
their  vocation.  Hour  after  hour  they  beguile  the  weariness  of  enforced  confinement  with 
marvelous  tales  of  successful  crime,"and  the  methods  by  which  escape  has  been  accom- 
plished. If  attention  fails,  games  of  chance,  interspersed  with  obscene  jokes  and  ribald 
songs,  serve  to  amuse  and  while  away  the  time.  In  this  way  the  moral  atmosphere  of  a 
jail  is  made  so  foul  that  the  stamina  of  a  saint  is  scarcely  strong  enough  to  resist.  Let  a 
prisoner  attempt  to  be  decent  and  to  resist  the  contaminating  influences  brought  to  bear 
upon  him,  especially  in  a  large  jail,  and  he  will  find  that,  so  far  as  personal  comfort  is 
concerned,  he  might  as  well  be  in  a  den  of  wild  beasts. 

Sec.  200.     Conference  of  Boards  of  Charities. 

At  a  Conference  of  the  State  Boards  of  Charities  for  the  States  of 
Illinois,  Wisconsin,  and  Michigan,  at  Chicago,  in  1872,  this  declaration 
was  adopted: 

A  minute  and  careful  examination  of  the  jails  of  Illinois,  Wisconsin,  and  Michigan, 
by  kindred  commissions,  specially  appointed  for  this  purpose,  reveals  the  fact  that,  as 
proper  plans  of  punishment,  they  fail  to  accomplish  the  object  of  their  creation.  They 
are  for  the  most  part  defective  in  a  sanitary  point  of  view.  Many  of  them  are  insecure. 
They  are  frequently  so  constructed  as  to'  compel  the  promiscuous  association  of  the 
youiig  and  the  old,  the  guilty  and  the  innocent,  the  hardened  villain  and  the  novice  in 
crime,  and  in  some  cases  even  of  the  sexes.  In  none  of  them  is  there  provision  for  the 
employment  of  the  imprisoned  inmates,  and  there  are  few  in  which  any  attempt  is  made 
either 'at  their  moral  or  intellectual  culture.  In  the  aggregate,  they  cost  large  sums  of 
money  for  their  construction,  and  are  a  great  annual  expense  to  the  community,  without 
adeqtuite  return  for  this  expenditure.  The  finest  and  most  costly  of  them  all,  however, 
in  architectural  construction,  exerts  as  little -reformatory  effect  as  the  poorest.  Their 
condemnation  may  be  pronounced  in  a  single  sentence — they  are  an  absurd  attempt  to 
cure  crime,  the  offspring  of  idleness,  by  making  idleness  compulsory. 

Sec  201.     District  Prisons. 

It  would  seem  better  if  district  prisons  were  established  at  different 
points  in  the  State,  for  the  confinement  of  those  who  had  been  con\dcted 
of  crime,  while  the  present  jails  or  lock-ups  might  be  used  as  houses  of 
detention  for  those  awaiting  trial  and  unconvicted  of  any  crime.  In  these 
district  prisons  the  inmates  might  be  compelled  to  pursue  some  line  of 
industry,  although  it  must  be  confessed  that  the  short  terms  for  which  the 
majority  of  them  are  sentenced  would  interfere  greatly  with  the  successful 
prosecution  of  any  particular  trade. 

Sec  202.     Separation  of  Prisoners. 

The  evils  now  existing  are  due  to  the  fact  that  the  criminal  and  non- 
criminal associate  with  each  other.     Such  association  cannot  have  a  bene- 
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ficial  effect.  The  only  feasible  way  of  improving  the  system  at  the  present 
time  is,  by  requiring  the  complete  separation  of  all  prisoners  confined. 
There  are  three  jails  in  the  United  States  operated  on  this  plan  of  absolute 
separation,  situated  respectively  at  Boston,  Washington,  D.  C,  and  Mans- 
field, Ohio. 

Concerning  the  one  in  Boston,  Sheriff  Clark  says: 

I  would  expect  hell  upon  earth  here  if  prisoners  were  allowed  to  be  loose,  and  associate 
within  the  jail,  and  friends  allowed  t<>  visit  freely,  and  bring  what  they  pleased.  The 
association  of  criminals,  or  of  persons  held  charged  with  crime,  is  an  ojjen  temptation  for 
the  committal  of  more  crime.  "Evil  communications  corrui)t  good  manners."  It  would 
seem  to  me  to  be  a  positive  duty  to  keep  all  persons  held  as  crinnnals,  or  for  trial  on 
criminal  charge,  from  ojjportunity  to  form  each  others'  accmaintance,  so  far  as  possible, 
while  in  jail.  1  consider  this  jail  to  be  a  sort  of  moral  as  well  as  physical  hospital;  and  I 
do  not  know  of  a  single  instance  of  any  prisoner,  who  came  in  sound  and  well,  injured  in 
mental  or  bodily  health  by  reason  of  detention  here. 

And  Sheriff  Gates,  of  Mansfield,  says: 

Separation  is  better  every  way,  physically  and  morally.  It  insures  greater  cleanliness 
and  better  habits,  and  consequently  better  health.  If  the  prisoner  is  a  young  man,  or  is 
arrested  for  some  trifling  offense,  or  on  suspicion  merely,  separation  secures  him  against 
the  contamination  of  old  offenders,  and  if  released  without  conviction  (which  occurs  in  a 
majority  of  cases)  he  goes  out  free,  in  a  large  degree,  from  the  odium  of  i)rison  associates. 
If  the  ])risoner  is  an  old  offender,  he  certainly  ought  not  to  have  an  op|)Ortunity  to  con- 
taminate the  younger  inmates,  and  separation  prevents  that.  So  in  many  other  ways  I 
could  name,  separation  is  an  advantage.  In  short,  in  my  judgment,  sei)aration  is  better 
for  the  prisoner,  better  for  his  keei)ers,  better  for  the  public,  and  better  every  way.  I  am 
sure  nothing  could  induce  me  voluntarilj-  to  return  to  the  old  system. 

Sec.  203.     Views  of  General  Brinkerhoff  on  Separation. 

General  Brinkerhoff,  of  Ohio,  who  has  given  much  attention  to  these 
subjects,  and  whose  judgment  is  of  value,  after  describing  this  system  of 
separation,  says,  with  reference  to  it: 

With  a  remedy  at  hand  so  clearly  adequate  for  the  suppression  of  the  evil,  it  only 
remains  to  apply  it.  It  may  cost  a  trifle  more  in  the  ordinary  running  expenses  of  a 
jail,  and  it  will  cost  something  more  to  construct  a  jail  fitted  for  the  separate  confinement 
of  prisoners,  but  the  gains  in  every  other  direction  will  be  so  enormous  that  no  good  citi- 
zen should  hesitate  for  an  instant  in  insisting  upon  the  separate  confinement  of  all  pris- 
oners in  county  jails  and  city  prisons. 

Jails  should  be  solely  places  of  detention  for  prisoners  awaiting  trial.  Condemned 
prisoners  should  be  serit  to  district  workhouses,  or  to  a  penitentiary,  as  the  offenses  com- 
mitted may  determine.  Then,  with  our  penitentiaries  graded  upon  the  Crofton  system  of 
progressive  classification,  and  the  whole  crowned  with  police  supervision  of  prisoners 
after  discharge,  we  shall  begin  to  deal  with  our  criminal  classes  upon  humane  and  Chris- 
tian principles,  and  shall  make  them  better  instead  of  worse  by  our  treatnient. 

Sec.  204.     Subject  should  Receive  Attention. 

We  believe  that  this  subject  should  receive  deep  and  earnest  attention, 
because  the  fact  cannot  be  denied  that  many  of  our  county  jails  are  simply 
schools  of  crime.  W^e  cannot  hope  to  accomplish  all  in  a  day.  Yet,  we 
should  know  wherein  any  branch  of  our  penal  system  is  deficient  or  may 
be  improved. 
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Sec.  205.     Boarding-Out  System. 

A  system  of  boarding  out  children  seems  to  meet  with  the  best  results 
in  those  countries  where  such  system  prevails.  We  have  not  been  able, 
of  course,  to  examine  the  practical  operation  of  this  system,  nor  do  we 
know  that  in  our  comparatively  sparsely  populated  State  such  a  system 
could  be  advantageously  carried  on.  Miss  Florence  Davenport  Hill  of 
England;  kindh'  forwarded  to  our  Secretary,  pamphlets  explaining  this 
system,  and  we  deem  it  proper  in  this  place  to  call  attention  to  its  salient 
features.  Whether  considered  practicable  in  this  country  or  not,  an 
account  of  the  practical  workings  will  be  interesting  information. 

Sec.  206.     Statement  by  Association  for  the  Advancement  of  Board- 
ing Out. 

The  Association  for  the  Advancement  of  Boarding  Out,  in  England,  has 
issued  several  leaflets,  in  which  this  system  is  explained  and  commented 
upon. 

In  one  of  these,  issued  in  June,  1886,  it  is  said: 

The  orders  of  the  Local  Government  Board  of  November,  1870,  conceding  to  Poor  Law 
Guardians  authority  to  board  out  beyond  the  limits. of  their  unions  certain  classes  of 
children,  under  the  care  of  voluntary  committees,  certified  for  this  purpose  by  the  depart- 
ment, called  a  large  number  of  such  committees  into  existence,  amounting  at  the  present 
time  to  one  humlred  and  five.*    These  were  formed  upon  the  model  of  numerous  com- 


*The  children  eligible  for  boarding  out  under  this  order  must  be  between  the  ages  of  2 
and  10,  orphans  or  deserted,  or  whose  parents  are  under  sentence  of  penal  servitude,  or 
suff"ering  permanently  from  mental  disease,  or  out  of  England. 
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mittees,  already  in  operation,  for  aiding  Boards  of  Guardians  in  placing  suitable  children 
in  cottages  within  the  limits  of  their  own  unions,  a  form  of  boarding  out  (developed  from 
out-relief)  which  had,  during  the  previous  ten  or  fifteen  years,  si)ruiig  up  in  various  parts 
of  the  country.  An  order  for  its  regulation  was  issued  in  1877  by  the  Local  Government 
Board,  of  which  many  Boards  of  Guardians  have  since  availed  themselves,  thus  further 
increasing  the  large  number  of  individual  organizations  conducting  boarding  out,  without 
any  appointed  means  for  exchanging  information  or  otherwise  benefiting  by  each  other's 
experience.  As  they  proceeded  in  their  work,  and  the  children  under  their  charge  in- 
creased, it  became  desirable  to  have  some  center  of  communication  between  these  bodies, 
hitherto  entirely  isolated. 

The  system,  liieanwhile,  was  gaining  favor  with  those  who  were  able  to  watch  its  opera- 
tion; but  to  the  outside  public— although,  as  ratepayers,  deeply  interested  in  a  plan  .so 
little  costly  and  largely  successful — it  remained  almost  unknown,  and  an  organization  of 
influence  and  experience  had  become  necessary  to  support  its  claims  for  general  adop- 
tion. Means  for  conference  among  the  workers,  and  for  combined  action  when  occasion 
arises,  also  showed  itself  to  be  a  serious  want.  It  was  to  afford  this  manifold  aid  that  the 
Boarding-Out  Association  was  formed.  Lord  Cranbrook  is  its  President,  and  among  its 
Vice-Presidents  are  Cardinal  Manning,  several  members  of  both  Houses  of  Parliament, 
including  Mr.  Goschen,  during  whose  Presidencj'  of  the  Local  Government  Board,  in 
1870,  was  issued  the  boarding  out  order  of  that  year ;  and  many  noblemen,  ladies,  and 
gentlemen,  engaged  in  this  or  kindred  work. 

The  legislative  and  administrative  duties  of  the  association  are  discharged  by  a  coun- 
cil, over  which  Mr.  F.  D.  Mocatta  presides,  and  an  executive  committee,  of  which  Mr. 
Hardcastle,  member  of  the  Board  of  Guardians  for  St.  George's,  Hanover  Square,  is 
Chairman.  Miss  Hall,  Eastbourne,  and  Miss  Akers,  Hayes  Common,  Kent,  are  the 
honorary  Secretaries  of  the  association.  Already  the  stibjects  demanding  its  attention 
make  their  duties  onerous;  and  as  its  work  extends,  an  office  in  London,  and  a  paid 
Secretary,  will  be  indispensable.  An  annual  subscription  of  2s.  fid.  and  upwards  consti- 
tutes membership,  and  may  be  paid  to  either  of  the  honorable  Secretaries. 

The  association  desires  to  become  a  center  of  information  on  all  matters  relating  to 
boarding  out,  whether  of  pauper  children  or  others  to  whom  the  system  is  applicable. 
For  this  purpose  it  invites  the  coiiperation  of  those  voluntary  institutions  and  societies 
wliich  place  their  wards  in  families.  Among  these  may  be  mentioned  the  Foundling 
Hospital  (which  boards  out  its  children  until  they  are  five  years  old),  the  Post  Office 
Orphan  Homes  Institution,  the  Nassau  Senior  Memorial  Association,  the  Waifs  and 
Strays  Society,  the  Dublin  Protestant  Orphan  Society,  and  similar  organizations,  both 
Roman  Catholic  and  Protestant,  throughout  Ireland,  the  Main  Memorial  Home  (lately 
removed  from  Great  Coram  Street  to  Burton  Crescent),  etc.  It  seeks,  in  fact,  to  act  with 
all  who  recognize  the  family  as  affording  the  best  means  for  the  up-bringing  of  children, 
and  while  gathering  from  them  the  results  of  their  experience,  to  diffuse  this  throughout 
the  land,  in  the  firm  conviction  that  the  more  thoroughly  the  boarding  out  system  is 
understood  the  more  extended  will  be  its  adoption. 

Publications  Received. 

Fifty -second  Annual  Report  of  the  Protestant  Orphan  Society  for  the  County  of  Cork,  1886. 

Number  of  orphans  on  the  books  January  1, 1886, 150.  Total  number  received  since  the 
foundation  of  the  society,  1,440. 

The  children  under  the  care  of  this  society  are  boarded  out  until  old  enough  to  be 
apprenticed  or  trained  for  service,  which  is  done  at  the  cost  of  the  society,  and  under  its 
supervision. 

Fifteenth  Annual  Report  of  the  Post  Office  Orphan  Homes  Institution,  1SS5. 

The  homes  are  established  "for  the  purpose  of  boarding,  clothing,  and  educating  the 
orphans  of  sorters,  letter  carriers,  and  other  members  of  the  minor  establishments  of  the 
Post  Office,  either  in  London  or  the  Provinces,  who  have  been  subscribers  to  the  institute. 
Applicants  are  admitted  between  the  ages  of  5  and  12  years,  accoreling  to  priority  of 
application,  and  either  placed  at  suburban  and  provincial  schools  or  as  boarders  with 
carefully  selected  foster  parents,  who  are  under  the  supervision  of  the  committee.  The 
great  expense  of  maintaining  an  establishment  is  thus  altogether  avoided.  Boys  are 
maintained  until  14,  and  girls  till  they  are  15  years  of  age.  Girls  are  instructed  in  domes- 
tic duties,  and,  on  leaving  the  homes,  suitable  situations  are  obtained  for  them.  Pro- 
vision is  also  made  for  children  under  the  prescribed  age.  All  children  are  placed  under 
the  care  of  persons  professing  the  same  religion  as  the  parents.  It  is  regretted  that  so 
few  of  the  Postmasters  of  our  provincial  towns  take  any  active  interest  in  this  institution, 
as  it  is  not  the  intention  of  its  officers  that  the  benefits  should  be  confined  to  the  metropo- 
lis. Communications  on  this  subject  from  responsible  officers  are  cordially  invited,  and 
will  be  carefullv  considered. 

One  hundred"  and  eighteen  children  were  under  the  care  of  the  institution  during  18S5, 
chiefly  located  in  an  area  of  some  twenty  miles  round  London. 

Thirteenth  Annual  Report  of  the  Certified  Voluntary  Boarding  Out  Committee,  established  in 
the  King''s  Norton  Union,  Birmingham. 

On  the  first  of  .Tanuarv,  1886,  the  committee  had  103  boys  and  9.3  girls,  Protestants, 
Roman  Catholics,  and  3  Jewesses,  under  its  care,  from  the  several  unions  of  Birmingham, . 
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Whitechapel,  Aston,  St.  Pancras,  Kidderminster,  and  Bethnal  Green,  and  6  supported 
by  private  subscriptions.  The  average  annual  expenditure  for  each  child  during  1885  was 
£10  18s.  3d. 

Second  Annual  Report  of  the  Certified  Boarding-Out  Committee  for  Plymouth,  Devonport,  and 

Stonehouse. 

The  committee,  formed  in  1883,  has  25  children  under  its  care,  boarded  out  in  Devon- 
shire and  Cornwall.  The  monthly  reports  of  the  visiting  ladies  show  that  all  are 
doing  well,  and  the  mutual  affection  springing  up  between  foster  parents  and  children  is 
very  gratifying.  In  some  cases  the  children  have  been  visited  by  relations  of  their  own, 
anxious  to  see  if  they  were  well  cared  for,  and  these  have  all  expressed  satisfaction  in 
finding  them  happy  and  prized  in  their  new  homes.  The  annual  average  expenditure 
upon  each  child  is  about  £10  3s.  8d. 

Sec.  207.     Paper  of  Mr.  Holmes. 

Edward  M.  Holmes,  LL.B.,  Rector  of  Marsh  Gibbon,  Bucks,  and  Rural 
Dean,  read  at  the  Annual  Congress  of  the  National  Association  for  the 
Promotion  of  Social  Science,  held  at  Birmingham,  England,  in  1884,  a 
paper  entitled   "  Boarding  Out,  an  Aid  in  the  Repression  of  Crime."     He 

says : 

"The  child  is  father  to  the  man."  Its  success  or  failure  on  reaching  manhood  depends 
upon  its  bringing  up.  There  are  exceptions,  but  such  is  the  rule.  May  I  not  assume 
that,  in  the  words  of  the  poet— 

"'Tis  granted,  and  no  plainer  truth  appears; 
Our  most  important  are  oiir  earliest  years — 
The  mind  impressible  and  soft,  with  ease 
Imbibes  and  copies  what  she  hears  and  sees, 
And  thro'  life's  labyrinth  holds  fast  the  clue 
That  Education  gives  her,  false  or  true  ?" 

In  our  generation  the  State  has  given  the  most  practical  proof  of  its  desire  to  act  upon 
this  principle.  Whereas  in  1846  the  hrst  government  grant  for  the  education  of  the 
people  amounted  to  £30,000,  that  grant  in  1883,  reached,  in  round  numbers,  the  sum  of 
£4,000,000. 

It  is  necessary  that  this  large  sum  be  well  laid  out.  To  that  end,  the  instruction  given 
must  be  addressed  to  the  heart  as  well  as  to  the  head.  It  is  not  enough  to  teach  a  child 
to  read,  and  to  write,  and  to  sum :  it  must  be  taught  also  its  duty  to  God,  and  to  its  neigh- 
bor. Whether  this  higher  part  of  instruction  can  be  effectively  given  in  our  board  schools 
under  present  regulations  is  a  subject  on  which  each  of  us  has  no  doubt  his  own  opinion. 
But,  furthermore,  be  the  instruction  in  any  school  ever  so  good,  there  is  still  risk  of  fail- 
ure. We  are  all  born  with  tendencies  to  evil.  If  we  do  not  the  right  we  are  taught,  our 
last  state  will  be  worse  than  the  first.  Education,  therefor,  which  is  worthy  of  the  name, 
must  embrace  training  as  well  as  teaching.  The  promise  is  that  if  we  "train  up  a  child  in 
the  way  he  should  go,  when  he  is  old  he  will  not  depart  from  it." 

And,  once  more,  for  successful  training,  it  surely  should  be  given  in  a  wholesome 
atmosphere. 

Sec.  208.     The  Treatment  of  "the  Children  of  the  State." 

Now  we  are  asked  to  think  of  the  application  of  these  principles  to  the  bringing  up  of 
"  the  children  of  the  State."  That  term  embraces  all  orphan  and  deserted  children  left  in 
a  destitute  condition.  The  State  is  called  upon  to  stand  towards  them  in  loco  parentis. 
How  has  the  State  been  meeting  the  call?  That  first  education  grant  of  £30,000  was 
made  chiefly  on  their  behalf.  It  was  voted  for  the  bringing  up  of  children  in  our  work- 
houses, the  permanent  portion  of  whom  consisted  of  these  "children  of  the  State."  But 
what  an  atmosphere  in  which  to  be  placed!  It  has  improved,  doubtless, recently;  but  we 
have  clear  evidence  of  its  baneful  nature  some  years  back. 

Sec.  209.     The  Contaminating  Influence  of  the  Workhouse. 

It  was  then  a  pit  of  corruption.  Mr.  Tufnell,  in  one  of  his  reports  to  the  Committee  of 
Council,  about  the  year  18'iO,  gives  the  following  account  of  a  workhouse  school  by  the 
schoolmaster;  premising  that  it  was  one  of  the  ordinary  workhouses  in  the  south  of 
England — that  there  was  nothing  unusual  in  the  character  of  the  district  or  the  internal 
arrangements  of  the  house,  nor  any  indication  that  the  case  was  in  any  way  exceptional. 
"  The  boys,"  he  said,  "  had  for  years  formed  habits  of  lying,  stealing,  and  destroying  prop- 
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erty,  and  their  morals  were  not  merely  neglected,  but  actually  corrupted  by  those  who 
should  have  fitted  them  for  virtuous  and  respectable  living.  *  *  *  They  were  in  the 
habit  of  using  the  vilest  language  imaginable  to  their  teacher,  when  reprimanded  by  him." 
And  with  regard  to  the  girls.  Miss  Twining,  in  giving  evidence  before  the  Education  Com- 
missioners about  the  same  time,  remarked  that  they  were  taught  household  work  necessa- 
rily in  communication  with  the  adults,  and  learnt  the  care  and  management  of  children  in 
company  with  their  unmarried  mothers.  "One  cannot  imagine  a  more  fatal  risk  for  these 
girls,  just  going  out  into  the  world,  friendless  and  without  protection,  than  to  see  con- 
stantly before  them  these  women  with  their  babies;  the  workhouse  seemed  their  recog- 
nized home;  they  had,  mostly,  nothing  to  do  but  to  sit  and  nurse  their  babies  by  a  good 
fire  and  to  gossip  with  each  other.  There  was  no  pretense  of  its  being  a  place  of  penance 
or  hardshii).  Why  should  not  these  girls  go  and  do  likewise?  and  so,  of  course,  they  did, 
and  a  constant  sui)pl}'  was  kef)t  up."  A  good  schoolmistress,  who  was  asked  why  she 
seemed  so  depressed  and  spiritless  about  her  work,  in  one  of  these  schools,  replied,  ''  Be- 
cause she  felt  that  she  was  training  up  the  girls  for  a  life  of  vice  and  depravity;  that  it  was 
impossible  under  existing  circumstances  that  it  could  be  otherwise ;  one  after  another 
went  out  to  carry  on  the  lessons  learnt  from  the  adults,  and  returned,  like  them,  ruined 
and  degraded,  to' be  a  life-long  pauper."  No  wonder  that  such  evidence  as  this  compelled 
the  Education  Commissioners  of  that  day  to  report  "that  pauperism  was  hereditary,  and 
that  the  children  born  and  bred  as  members  of  that  class  furnish  the  great  mass  of  the 
pauper  and  criminal  population ;  that  the  best  prospect  of  a  permanent  diminution  of 
pauperism  and  crime,  was  to  be  found  in  the  proper  education  of  such  children ; "  but, 
"  that  the  workhouse  schools  were  generally  so  managed  that  the  children  in  them 
learned  from  infancy  to  regard  the  workhouses  as  their  homes,  and  associated  with 
grown-up  paupers  whose  influence  destroyed  their  moral  character,  and  prevented  the  growth 
of  a  spirit  of  independence." 

Sec.  210.     Remedies  Sought. 

The  separation  of  the  children  from  the  adults  in  our  workhouses  was  thus  proved  to 
be  imperative  for  the  repression  of  crime. 

Sec.  211.    The  Establishment  of  "Separate"  and  "District"  Schools. 

To  accomplish  this  object  they  were  placed  in  "separate"  or  "district"  schools;  in 
"separate"  schools,  where  the  union  was  large  enough  to  fill  such  a  school  with  its  own 
children;  in  "district"  schools  where  the  children  of  two  or  more  smaller  unions  were 
placed  together.  And  let  all  credit  be  given  to  those  who,  against  great  opposition,  carried 
out  this  plan,  for  much  evil  was  thus  repressed.  The  children  in  these  schools,  are  for 
the  most  part,  most  carefully  superintended,  and  the  boys  are  instructed  in  various 
trades;  being  thus  put  in  the  way  of  earning  an  honest  living  for  themselves  when  grown 
U]).  Above  all,  they  are  thus  separated  from  the  contamination  to  which  they  had  been 
subjected  while  mixed  up  with  the  adults  in  the  workhouses. 

But,  as  time  went  on,  this  plan  of  separate  and  district  schools  was  found  to  have  its 
own  grave  defects.  The  crowding  together  of  such  large  numbers  of  children  in  one 
building  has  acted  most  injuriously  on  their  health.  It  is  very  hard  to  prevent  the  spread 
of  infectious  diseases,  once  introduced.  And  there  is  still,  under  this  system,  a  consider- 
able amount  of  moral  contamination.  The  children  so  brought  together  are  made  up  of 
different  classes.  There  are  the  orphan  and  deserted  children.  These  being  iinder  good 
influences  from  their  earliest  years,  are  likely  to  repay  well  the  care  bestowed  upon  them. 
But  they  have  as  companion.s  in  these  schools  the  "casual"  children  of  the  workhouses 
to  which  they  belonged.  These  latter  arrive  often  fresh  from  the  haunts  of  sin  in  which 
their  wretched  parents  live;  and  when  they  have  been,  it  may  be,  a  little  improved  In'  the 
discipline  of  their  new  position,  they  are  liable  at  any  moment  to  be  withdrawn  again. 
So  this  latter  class  comes  and  goes,  introducing  and  reintroducing  the  moral  poison  with 
which  it  is  tainted.*  And,  once  more,  there  can  be  little  individualization  in  such  large 
gatherings  of  children;  little  or  no  room  for  the  fostering  of  affection  between  them  and 
those  over  them  ;  <iiul  what  is  the  life  of  a  child  withovt  love  ! 

Hence  the  adoption  of  "  Certified  Cottage  Homes,"  consisting  usually  of  a  cluster  of  cot- 
tages built  together,  so  as  to  form,  in  the  aggregate,  a  little  village.    In  each  cottage  some 

*One  reason  given  for  upholding  district  schools  is  that  the  "casuals"  may  there  be 
influenced  for  good  while  in  companionship  with  the  orphan  and  deserted  children,  who 
form  the  permanent  residents.  Such  a  plea  would  be  considered  a  strange  one  for  retain- 
ing boys,  who  are  black  sheep,  in  our  public  schools. 

In  reply  to  the  question,  "  What  is  to  be  done  with  the  'casuals'  if  the  system  of  'board- 
ing-out' absorbs  all  the  other  children?"  it  may  be  answered — 

1.  That  orplian  and  deserted  children  call  for  our  first  consideration. 

2.  That  the  reclaiming  of  "casual"  children  may  still  be  attempted  by  placing  them  out 
by  themselves,  under  strict  supervision,  in  small  numbers,  in  some  form  of  "certified 
homes." 

.3.  That  the  present  power  of  vicious  parents  of  claiming  back  their  children  at  will 
should  be  checked. 
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ten  to  forty  children  are  lodged,  \inder  the  care  of  a  master  or  matron,  the  girls  being 
trained  in  household  work,  and  the  boys  as  in  district  schools,  being  taught  some  useful 
trade.  These  "homes"  are  carried  on  by  some  unions  under  Government  sanction,  in 
lieu  of  the  above  named  system  of  "separate"  or  "district"  schools.  iSometimes  they  are 
due  to  the  exercise  of  voluntary  effort.*  The  bringing  together  of  children  in  the  over- 
whelming numbers  in  which  they  are  massed  in  district  schools  is  thus  avoided.  But,  to 
quote  the  words  of  Sir  Charles  Trevelyan,  though  "  these  '  cottage  homes '  come  somewhat 
nearer  to  the  real  thing,  they  are  artificial  still;  they  lack  genuineness;  they  are  family 
life  manufactured,  and  made  to  order  without  the  family." 

So,  at  length,  the  plan  of  "boarding  out"  has  gradually  come  to  be  viewed  in  this 
country  witli  increasing  favor.  It  consists  simply  in  the  placing  out  of  "eligible"  children 
in  genuine  cottage  homes,  to  the  number  of  four  at  the  most  in  any  one  family.  As  a 
rule,  it  is  found  in  practice  to  be  best  to  place  but  one  or  two  under  the  care  of  the  same 
foster  parents. 

Sec.  212.  Its  Advantages  Over  the  Former  Methods. 

The  various  objections  raised  against  the  other  plans  adopted  have  all  thus  been  met. 
The  evil  effects  of  necessity  incident  to  the  herding  of  children  in  great  numbers,  as  in 
the  district  schools,  can  find  no  place  in  "boarding  out,"  where  at  the  most  four  children 
can  be  placed  together. 

There  can  be  no  contamination  from  the  mixing  of  orphan  and  deserted  children  with 
the  "  casuals,"  or  "  ins  and  outs,"  belonging  to  the  same  workhouse,  for  orphan  and  deserted 
children  are  alone  held  to  be  eligible  for  "boarding  out;"  and,  thirdly,  instead  of  the  arti- 
ficial article,  there  is  the  genuine  home. 

This  plan  of  boarding  out  has  been  tried  in  England  in  isolated  cases  for  many  years. 
It  was  carried  out  by  some  unions,  within  their  own  boundaries,  before  the  year  i870,  but 
it  was  increasingly  felt  that  for  its  thorough  success  the  boarding  out  of  children  at  greater 
distances  was  advisable,  to  remove  them  the  more  effectually  from  the  pauper  taint;  and 
hence  the  appeal  in  that  year  to  the  Local  Government  Board  for  this  permission  That 
appeal  was  made  by  a  committee  of  ladies.  While  men  had  been  arguing  about  the  best 
method  of  dealing  with  these  children  of  the  State,  women  had  been  feeling  what  it  should 
be.  On  some  questions  woman's  instinct  is  a  surer  guide  to  a  right  solution  than  any 
abstract  reasoning  of  the  stronger  sex.  And  here  is  one.  Women  rear  our  children  in 
their  early  years,  and  they  know  that  love  lies  at  the  root  of  all  .success  in  the  process, 
and  that  family  love  is  only  to  be  found  in  a  real  home.  The  result  of  this  memorial  was 
the  issuing  by  the  Local  Government  Board  of  the  order  of  November  25,  1870,  which  gave 
permission  to  a  certain  scheduled  list  of  our  larger  unions  and  parishes  to  board  out  their 
orphan  and  deserted  children,  beyond  their  own  limits,  under  the  care  of  local  commit- 
tees nuide  up  in  part  at  least  of  ladies  of  the  localities  chosen. 

Since  that  date  the  movement  has  been  gradually  spreading;  but  it  requires  to  be  better 
known  and  more  generally  taken  up.  My  concern,  during  the  remaining  time  left  me  in 
the  reading  of  this  paper,  is  to  advocate  its  more  general  adoption  as  one  of  the  best 
methods  for  the  repression  of  crime,  and  to  make  one  or  two  suggestions  for  its  more 
effective  working. 

And,  first,  let  there  be  no  doubt  about  the  finding  of  suitable  homes. 

Miss  .Joanna  M.  HOI — whose  name  is  a  household  word,  not  only  in  Birmingham,  but 
throughout  the  country,  for  her  labors  in  this  cause — in  a  " Plea"  lately  published  by  her 
for  the  extension  of  the  system,  declares  that  "it  has  been  found  everywhere  that  homes, 
in  every  way  suitable,  are  to  be  obtained  if  a  little  trouble  be  taken  and  lander  certain  con- 
ditions. Therefore,  when  a  boarding-out  committee  has  been  in  existence  for  a  year  or 
two,  it  can  make  a  choice  among  the  homes  at  its  command,  for  each  child  it  undertakes, 
instead  of  having  to  make  choice  among  the  children  to  fill  up  each  home  that  offers." 

In  a  report  dated  October,  1883,  Miss  Preusser,  the  lady  Superintendent  of  the  Boarding- 
Out  Committee  of  Windermere  and  Troutbeck,  whose  name  is  also  widely  known  in  con- 
nection with  this  system,  a  list  of  eleven  committees  is  given  as  "ready  to  receive  children, 
but  not  fortunate  enough  to  obtain  them."  And  one  lady  writes  that  "she  has  lost  any 
desire  she  ever  had  to  work  with  Government  officials,"  so  vain  had  been  her  attempts  to 
obtain  children  from  the  London  unions. 

In  these  homes,  thus  offered  in  abundance,  there  is  well  nigh  a  certainty  of  obtaining 
for  the  children  placed  in  them  genuine  woman's  love  and  family  care. 

The  system  of  "boarding  out"  has  been  at  work  for  some  years  in  our  Australian 
Colony  of  Victoria,  from  a  conviction  that  it  is  the  best  mode  of  bringing  up  not  only  its 
orphan  and  deserted  children,  but  also  many  of  those  whom  we  are  in  the  habit  of  placing 
in  reformatory  or  industrial  schools  from  having  already  advanced  some  distance  on  the 
downward  path.  The  latest  return  of  the  Government  Secretary,  dated  188-3,  contains  in 
an  appendix  extracts  from  the  reports  of  the  local  committees  of  ladies,  which  teem  with 
statements  of  the  following  sort:  "We  desire  to  express  our  pleasure  at  observing  the 
mutual  affection  and  interest  existing  in  almost  all  cases  between  foster  parents  and  chil- 
dren."   *    *    *    "It  is  gratifying  to  witness  the  mutual  affection  which  exists  between  the 

*As  in  the  case  of  the  Princess  Mary's  Village  Home  for  Girls,  containing  about  160 
children  in  families  of  10;  and  Dr.  Barnardo's  Ilford  Home  in  Essex,  designed  for  30  cot- 
tages, to  contain  20  girls  each. 
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foster  parents  and  children;  the  interest  imd  attention  of  the  former  toward  the  objects 
of  their  care  is  most  satisfactory."  *  *  *  "Great  attncliment  seems  to  exist  between 
tlie  foster  parents  and  children.  Two  boys  have  had  typhoi<l  fever,  one  a  very  had  case, 
and  they  have  been  as  well  cared  for  and  as  tenderly  nursed  as  if  they  had  been  their  own 
children."  *  *  *  "The  tie  of  affection  existing  between  the  foster  ])arents  and  their 
children  is  jiarticnlarly  striking.  Where,  in  some  instaiu'cs,  foster  jtarents'  lioines  have 
been  disapproved  of,  on  the  plea  of  their  being  too  poor  and  not  comfortable,  these  foster 
jiarents,  rather  than  be  deprived  of  the  children,  would  gladly  keep  them  free  of  any 
])ay."  *  *  *  "  It  is  a  pleasing  feature  to  note  the  continued  love  and  confidence  exist- 
ing between  the  children  and  their  foster  parents  after  they  have  left  their  homes  and 
gone  out  into  the  world." 

Let  it  not  be  said,  then,  that  there  are  no  true  homes  to  be  fouiid  for  the  orphan  of  our 
laiul.  There  is  a  store  of  human  affection  seeking  for  a  vent  in  the  mother-land  as  surely 
as  in  her  daughter  colonies.  There  is  a  sense  of  loneliness  in  many  a  cottage  when  the 
family  nest  has  become  empty  by  the  flight  of  the  birds  which  in  due  course  have  gone 
forth  to  make  nests  of  their  own.  There  are  some  family  nests  which  have  remained 
em]ity  from  the  first.  There  is  many  an  unmarried  woman  in  whose  heart  the  Diotherly 
feeding  craves  for  exercise.  1  may  on  this  point  be  allowed  to  quote  my  own  experience. 
Having  lately  adopted  the  plan  of  "boarding  out"  in  my  own  little  country  village,  our 
local  committee  placed  a  young  child  in  the  charge  of  an  iinmarried  woman,  who  seemed 
to  think  she  would  like  to  try  the  experiment.  It  had  not  been  under  her  care  a  month 
when  symptoms  of  lung  disease  became  apparent.  I  suggested  to  her  that  the  child 
might  at  once  be  change<l  for  another  before  this  little  girl  should  have  become  a  con- 
firmed invalid  on  her  hands.  "  What,"  said  she,  kxiking  up  into  my  face  with  surprise, 
"let  Daisy  go  back  to  die  in  a  workhouse?  No  indeed.  God  has  given  her  to  me  as  my 
child;  and  whatever  the  result  of  her  illness.  I  will  try  to  take  care  of  her  now." 

As  to  the  success  of  such  a  system,  as  an  aid  in  the  repression  of  crime,  can  there  be  a 
reasonable  doubt? 

Sec.  213.     Its  Working  in  Scotland. 

In  Scotland  it  has  had  the  test  of  long  experience.  The  plan  has  been  carried  out  in  a 
partial  manner  from  time  iniraemorial,  and  in  a  more  systematic  way  for  over  forty 
years. 

Amongst  the  many  testimonies  of  its  successful  working  there  in  this  respect,  as  given 
by  the  officers  themselves,  who  are  engaged  in  carrying  it  out,  one  or  two  may  be  quoted. 
^ir.  .lames  Craig  of  !St.  Cuthbert's  Parish,  Edinburgh,  writes:  "  With  us  and  with  the  other 
larger  parishes  in  Scotland,  it  has  long  ago  ceased  to  be  a  trial  or  exjieriment;  it  is  one  of 
the  best  and  most  useful  parts  of  our  poor-law  administration."  And  in  answer  to  the 
question  :  "  What  becomes  of '  boarded-out'  children,  when  grown  up?"  Mr.  Dempster,  the 
Inspector  Af  the  City  Parish  of  Glasgow,  writes:  "In  after  life  they  generally  succeed  as 
well  as  other  people.  One  young  man  has  now  a  warehouse  and  prosperous  business  of 
his  own  in  a  suburban  town.  Another  employs  a  large  numljer  of  workers  in  a  carpet 
factory  of  his  own;  others  are  warehousenien,  clerks,  tradesmen,  farm  servants,  miners, 
aTid  many  of  the  girls  are  respectably  married  and  living  in  comfort.  And  some  of  them 
have  in  turn  become  foster  parents,  and  are  doing  for  others  what  was  formerly  done  for 
themselves." 

Sec.  214.     Its  Working  in  Ireland. 

The  same  testimony  comes  from  various  jiarts  of  Ireland.  The  neighborhood  of  Cork 
has  earned  for  itself  of  late  years  a  notoriety  of  an  unenviable  sort;  it  is  the  more  satis- 
factory to  quote  the  following  statement  which  reaches  us  from  the  union  of  Cork.  Its 
boarding-out  committee  report  that  since  18(!2,  when  the  Irish  boarding-out  Act  was 
))ut  into  operation,  "up  to  the  present  time  (1SS3)  *)50  children  have  been  removed  from 
the  workhouse,  and  boarded  out  in  several  districts  named;  of  this  number,  209  are  at 
present  boarded  out,  417  have  been  adopted  by  their  foster  parents,  and  are  going  on  well, 
20  have  died,  and  4  have  returned  to  the  workhouse." 

Sec.  215.     Its  Working  in  England. 

In  this  country  the  system  has  as  yet  been  taken  up,  too,  partially,  and  has  been  at  work 
for  too  short  a  period  to  nuike  it  feasible  to  (piote  many  figures*  in  proof  of  its  success  in 
the  rei)ression  of  crime;  but  it  can  be  asserted,  without  fear  of  contradiction,  that  all  who 
have  been  induced  to  try  the  plan  are  convinced  that  it  will  have  this  effect.  And  one  or 
two  authentic  statements  of  its  tendency  in  this  way  will  speak  for  themselves. 

A  girl,  A.  B.,  (for  obvious  reasons  names  are  suppressed),  was  boarded  out  at  eight 
years  of  age  with  a  well-to-do  workman.  At  that  time  her  mother  was  a  convict  for  hitrh- 
way  robbery  with  violence,  her  father  was  also  a  convict,  and  her  mother's  husband  was 
in  gaol  for  sheep  stealing.    Thus  she  came  under  the  definition  of  a  "deserted  child."    A 

*The  Rev.  W.  P.  Trevelyan  has  for  several  years  received  "children  of  the  state"  from 
the  union  of  St.  George's,"  Hanover  Square,  London,  for  boarding  out  in  the  Parish  of 

10" 
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few  months  after  this  girl  -was  boarded  out,  the  mother  wrote  from  her  prison  to  the 
master  of  the  workhouse,  commenting  in  strong  terms  on  what  she  called  the  cruelty  of 
taking  the  child  away  from  the  workhouse  without  her  leave !  On  the  death  of  her 
foster  parent  this  girl  inherited  a  sum  of  money  from  him.  The  relatives,  by  a  wicked 
cheat,  found  out  her  address.  They  thus  got  hold  of  her,  now  14  years  of  age  and  in  ser- 
vice, they  being  themselves  out  of  gaol  on  ticket-of-leave.  They  kept  her  with  them  for  a 
short  time,  biat  she  was  glad  enough  to  leave  them  when  traced  by  a  lady  visitor  of  the 
local  committee.  Once  more  at  16,  in  a  fit  of  temper,  while  again  in  service,  she  ran 
away  to  them.  Mercifully,  before  harm  was  done,  they  had  fairly  sickened  her  with  their 
evil  ways.  She  came  back  to  her  true  friends  of  her  own  accord,  and  now  for  more  than 
two  years  past  has  behaved  thoroughly  well  in  service.  Meanwhile  her  only  brother,  not 
boarded  out,  has  become  a  convict. 

Again,  C.  D.  was  the  youngest  of  a  family  of  three,  whose  mother  was  undergoing  a 
sentence  of  penal  servitude,  when  she  was  boarded  out  as  a  little  thing  of  3  years  of  age. 
This  mother  also  remonstrated  from  her  prison  at  the  removal  of  her  child  from  the 
workhouse.  The  Guardians,  though  not  recalling  her,  decided  thereupon  not  to  board 
out  the  two  elder  children.  By  the  time  the  mother  had  earned  her  ticket-of-leave  the 
eldest  son  was  a  young  thief,  and  the  second,  whom  she  took  out  of  the  workhouse,  was 
soon  sentenced  to  a  reformatory.    The  little  girl,  now  aged  14,  is  going  on  well  in  service. 

Once  more.  E.  F.  is  a  lad  whose  father  is  a  thief.  He  saw  his  brother  rob  their  dying 
mother.  It  was  his  fortunate  lot  to  be  boarded  out,  and  he  is  now  14  years  of  age  and  is 
behaving  well. 

I  speak  to  some  present  who  can  do  something  to  forward  a  work  which  bears  such 
fruit.  What  words  can  picture  the  contrast  between  a  little  child,  an  orphan,  or  deserted 
by  its  wicked  parents,  doomed  to  be  one  among  1,000  or  1,500  others  in  a  great  district 
school,  with  all  its  admirable  arrangements,  and  such  another  placed  in  the  humblest 
cottage  home  tinder  the  care  of  a  woman  with  a  kindly  heart?  Not  long  ago  such  a  poor 
motherless  little  one  was  placed  in  the  arms  of  a  loving  woman,  and  the  first  lesson  she 
had  to  teach  it  was  hotr  to  kiss  her.' 

"We  read  in  the  life  of  James  Hinton,  the  aurist,  that  he  often  mourned  over  the  rarity 
of  the  adoption  of  these  little  motherless  ones,  who  might  thus  be  saved  from  the  love- 
lessness  and  contamination  of  the  workhouse,  and  know  the  good  influences  of  a  Chris- 
tian home.  He  once  wrote  a  letter  to  the  wife  of  an  intimate  friend,  who,  having  no 
children  of  her  own,  he  hoped  might  be  persttaded  to  adopt  some  poor  little  orphan 
child.  This  was  part  of  it:  "Does  it  not  make  our  hearts  bleed  when  we  think  of  those 
poor  infants  who  are  born  not  so  mtich  into  any  decent  earth,  but  into  a  hell  worse  than 
was  ever  painted  ?  When  we  think  of  the  poor  little  girl  with  capacities  of  heaven  des- 
tined to  become  a  thing  below  humanity?  Mothers  are  happy,  but  they  know  not  the 
happiness,  in  being  mothers,  of  preventing  that.  Do  yon  never  think  of  the  tiny  fingers 
which  are  being  stretched  out  in  vain  for  bosoms  that  the  cold  earth  covers,  or  that  shame 
has  turned  to  stone?  Oh!  amid  the  merry  laughter  that  rings  like  a  mockery  in  your 
ears,  does  there  not  linger  sometimes  the  long  wail  of  a  starving  babe?  It  is  not  yet  out 
of  my  ears.  I  know:  and  I  do  not  wish  it  should.  The  things  that  are  done  here  are  too 
dreadful  to  be  thought  of;  much  too  dreadful  to  be  forgotten.  Does  there  not.  every  now 
and  then,  intrude  between  you  and  that  baby  face,  which  haunts  your  eyes,  a  long  pro- 
cession of  baby  faces,  streaming — the  hapyiiest  only  of  them — to  the  grave?"* 

"  Children  not  so  much  born,  as  damned  into  the  world." — South. 

Sec.  216.     Suggestions  for  its  Better  Working. 

In  conclusion, let  me  state  that  for  the  better  working  of  this  system  of  "boarding  out" 
there  seem  to  be  two  matters  at  least  which  call  for  further  consideration  on  the  part  of 
the  State. 

Calverton,  Bucks,  and  in  some  of  the  adjoining  parishes.  The  following  statistics,  fur- 
nished by  the  committee  of  ladies  having  charge  of  these  children,  speak  for  themselves: 

The  total  number  received  to  present  date Tl 

Kow  under  care  of  foster  parents 49 

Doing  well  in  domestic  service 7 

Married  to  a  mechanic  earning  good  wages 1 

Sent  out  to  Canada -. 5 

(Of  these  two  are  married  there,  the  other  three  are  doing  well  in  service.) 

Of  the  whole  number,  there  were  boys 4 

(One  of  these  is  now  a  gardener,  one  is  a  well-to-do  mechanic,  one  is  on  a  man-of- 
war,  and  the  fourth  is  in  the  band  of  the  Oxfordshire  Light  Infantry.) 

There  have  died 2 

And  there  have  been  returned  to  the  union 3 

Total,  as  above 71 

Of  these,  two  were  returned  to  the  union  on  account  of  bad  health,  of  whom  one  has 
since  become  an  imbecile;  the  third  turned  out  unmanageable. 

Not  one  of  the  whole  number  has  been  lost  sight  of;  interesting  letters  are  received 
from  those  sent  out  to  Canada. 


( 
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(1.)  First,  a  more  thorough  system  of  suiicrvisiou.  Tliougli  there  are  tliousaiids  of 
homes  where  tliese  "children  of  the  state "  would  be  brought  up  in  a  truly  loving  and 
Christian  way,  still  neglect  may  of  ct)urHe  sometimes  creej)  in.  A  committee,  consisting 
in  part  at  least  of  ladies,  must  always  be  formed  in  any  locality  before  children  can  be 
boarded  out  beyond  the  union  limits;  and  that  is  surely  the  wiser  ])lan  than  to  settle 
tliein  in  tlie  neighborhood  oi  the  ]>lace  to  wliich  they  liave  originally  belonged.*  Thi.s 
local  committee  niai/  in  the  I'ourseof  time  grow  careless  in  the  work  it  has  undertaken. 
There  is  therefore  tlie  need  of  some  liiglier  authority  to  look  after  tliis.  In  issuing  the  order 
of  twenty-tifth  November,  1S70,  the  Local  Government  Board  drew  attention  to  the  fact 
that  "  no  provision  was  made  in  the  order  for  the  inspection  of  the  children  by  any  offi- 
cial person  other  than  the  members  of  the  committee  themselves."  But  the  Board  at  tlie 
same  time  held  out  the  expectation  tliat  such  provision  would  be  made  when  exjierience 
had  sliown  what  fin-m  it  might  be  best  for  it  to  take.  The  time  for  fulfilling  that  iiromise 
would  seem  to  have  now  arrived.  Such  at  least  is  the  opinion  of  Lord  Cranbrook,  better 
known  still  perha])S  as  Mr.  Gathorne  Hardy,  himself  formerly  President  of  the  Local 
Government  Board,  as  exjiressed  by  him  in  an  able  article  on  the  subject  of  "  boarding 
out,"  which  appeared  in  the  last  December  number  of  The  National,  lieview;  and  he  sug- 
gests also  the  way  in  which  he  thinks  this  difficulty  might  be  treated.  ''  How,"  he  asks, 
"are  Guardians  and  the  Local  Government  Board  to  have  the  guarantee  for  such  careful 
voluntary  action  in  permanence?  There  is  no  certainty  but  by  authorized  visitation  or 
in()uiry;  *  *  *  and  at  all  events  the  latter  is  not  by  any  means  difficult.  The  Local 
Goveriniient  Board  has  agencies  in  every  part  of  the  kingdom,  some  of  which  might  be 
employed  to  gain  for  them  trustworthy  information  as  to  the  character  and  conduct  of 
the  foster  parents,  and  as  to  the  amount  of  supervision  afforded  by  the  ladies'  committee, 
as  to  the  health  of  the  children,  and  the  opportunities  given  them  for  education,  intellec- 
tual and  religious;"  and  he  proposes,  for  the  better  encouragement  of  this  mode  of  deal- 
ing with  paujier  children,  the  formation  of  "some  central  agency  within  the  Local 
Government  Board,  to  which  application  might  be  nuide  by  duly  constituted  committees, 
and  to  which  Guardians  might  supply  lists  and  reports  of  the  children  whom  thej'  were 
willing  to  board  out.  Such  a  plan  would  at  once  bring  into  action  committees  already 
prepared,  and  call  into  existence  many  more."  + 

(2.)  Secondly,  there  is  a  call  for  the  better  protection  of  boarded-out  children  from  the 
interference  of  their  own  criminal  or  dissolute  relations.  As  the  law  now  stands,  a  child 
may  have  become  as  dear  to  its  foster  parent  as  his  own  flesh  and  blood,  and  be  the  ver_y 
sunshine  of  his  home;  and  then,  suddenly,  it  may  be  claimed  back  by  the  real  ])arent, 
after  years  of  desertion,  to  be  dragged  down  into  the  vortex  of  sin  in  which  he  or  she  has 
been  living;  to  be  molded  even  into  an  instrument  for  the  better  carrying  out  of  his 
own  evil  courses.  This  is  surely  intolerable!  In  republican  America  short  work  is  made 
of  such  "liberty  of  action."  In  the  State  of  New  York,  "a  parent,  or  other  person,  having 
the  care  or  custody  for  nurture  or  education  of  a  child  under  the  age  of  (i  years,  who 
deserts  the  child  in  any  place  with  intent  wholly  to  abandon  it,  is  punishable  "by  iini)ris- 
onment  for  a  period  up  to  seven  years."  Such  a  law,  it  will  be  seen  at  once,  precludes  the 
possibility  of  the  reclaiming  of  a  child  who  has  been  once  deserted;  for  to  make  the  claim 
would  be  to  confess  at  the  same  time  liability  to  the  punishment  incurred. J 

Some  such  law  is  imperatively  called  for  in  our  country.  For  be  it  remembered  that 
one  of  th,e  beneficent  results  of  the  system  of  "boarding  out"  is  the  formation  of  a  per- 

*  It  would  be  wellif  power  were  given  to  all  Boards  of  Guardians  to  board  out  children 
beyond  the  limits  of  their  respective  unions,  under  the  conditions  laid  down  in  the  order 
of  twenty-fifth  November,  1870. 

tin  the  very  important "  Sessional  Proceedings"  of  this  society,  which  took  place  in 
London  in  March,  1883,  the  President,  Lord  Aberdare,  in  summing  up  the  discussion, 
expressed  himself  thus  on  this  point:  "It  has  been  said  it  is  a  system  which  depends 
greatly  upon  supervision.  I  agree.  And  why  should  supervision  not  be  given  ?  It  has 
been  proved  that  the  cost  of  boarding  out  is  not  half  that  of  keeping  children  in  district 
schools;  and  a  small  portion  of  the  sum  saved  might  well  be  applied  in  securing  proper 
supervision."  On  the  more  general  question  as  to  the  best  plan  of  dealing  with  these 
"  cnildren  of  the  state"  he  said  :  "Whatever  good  may  be  fairlj^  predicted  of  those  other 
systems  in  which  children  are  congregated  together  in  larger  or  in  smaller  numbers  in 
district  schools  or  in  cottage  homes,  I  think  that  the  impression  produced — and  I  came 
here  with  my  ndnd  as  open  as  possible  to  endeavor  to  decide  according  to  the  evidence — 
is  that  the  best  chance  of  fitting  a  child  for  the  battle  of  life,  and  training  him  to  do  his 
duty,  is  to  place  him  out  in  a  home  in  which  foster  parents  may  replace  those  whom  he 
has  lost,  or  who  may  have  deserted  him." 

tin  the  State  of  Mas.sachusetts  a  still  more  stringent  and  thorough  system  of  dealing 
with  parents,  who  neglect  the  performance  of  their  dutv  towards  their  children,  prevails. 
A  "State  agent"  is  appointed  in  various  localities.  He  is  present  when  any  cliild  is 
brought  before  a  magistrate  for  any  juvenile  offense.  He  "admonishes"  the  parents  on 
the  first  occasion;  they  are  fined  if  the  child  offends  again.  When  there  is  "an  utter 
absence  of  suitable  home  care  or  restraint"  the  child  is  boarded  out;  but  "such  gross 
neglect  of  parental  duty  "  is  punishable  by  fine  and  imprisonment.  Committees  of  ladies 
find  suitable  homes  for  the  children,  and  "there  are  many  such  to  be  got;"  these 
committees  exercise  oversight  in  conjunction  with  the  "State  agent."  When  such  chil- 
dren appear  to  be  likely  to  be  sources  of  profit,  their  vicious  parents  are  apt  at  times  to 
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nianent  bond  of  affection  between  the  foster  parents  and  their  charges.  The  home  thus 
formed  is  looked  back  to  usually  as  still  the  harbor  of  refuge  when  manhood  is  reached. 
The  girl  comes  back  there  when  out  of  place.  The  lad,  who  has  gone  forth  into  the 
battle  of  life,  if  it  goes  against  him  for  the  time,  can  still  count  on  receiving  there  a  "wel- 
come home"  again  till  his  prospects  once  more  brighten.  Thus  are  even  these  pjoor 
deserted  children  of  the  stale  made  partakers  of  "  Domestic  happiness,  the  only  bliss  of 
Paradise  that  has  survived  the  fall.'' 

Sec.  217.     Observations  of  Miss  Hill. 

Miss  Florence  Davenport  Hill,  of  England,  in  a  paper  entitled  "  There's 
no  place  like  home,"  printed  in  the  Fliilanthropist  for  January.  1886,  says 
of  the  boarding-out  system: 

The  advocates  of  boarding  out  claim  for  it  many  advantages  over  other  methods  of 
training  parentless  children,  and  sujiport  their  claim  by  stubborn  facts.  Perhaps,  writing 
at  the  Christmas  season,  we  may  appropriately  point  to  the  happiness  it  bestows.  Let  us 
think  for  a  moment  of  the  little  ones  in  a  loving  home — whether  rich  or  poor  it  matters 
not — of  the  boy  of  five  or  six  who,  little  as  he  may  be  able  to  express  his  feelings,  is  in 
sympathy  so  close  with  his  mother  that  life  without  her  seems  impossible;  or  of  the  dar- 
ling of  her  father  and  elder  brothers,  who  rules  them,  and  indeed  all  the  household,  by 
the  very  power  of  weakness,  and  to  whom,  whether  she  be  radiant  in  joyous  health  oV 
j)ale  in  suffering,  all  pay  self-sacrificing  homage.  And  again  let  us  picture  them  no  longer 
the  center  of  that  loving  circle,  with  its  outer  ring  of  kindly  uncles  and  aunts  and  troops 
of  cousins  and  honored  friends,  but  forming  the  hundredth  or  may  be  thousandth  part 
of  a  heterogeneous  mass  of  child  life,  there  to  stay  till  childhood  be  left  behind.  Can  we 
believe  that  any  happiness  in  its  true  sense  remains  for  them?  If  they  could  realize  the 
fate  that  had  befallen  them  their  hearts  must  break;  but  the  child  does  not  look  forward, 
and  though  here  and  there  one  thus  torn  up  by  the  roots  from  home  and  dabbed  down 
in  the  big  school  or  orphanage,  who  is  more  than  usually  sensitive,  does  pine  away  and 
die,  the  rest  live  on  with  a  sense  of  misery  none  the  less  abiding  that  it  is  not  expressed, 
and  of  longing  for  individual  love  which  the  kindest  and  most  watchful  of  nurses  and 
teachers  are  powerless  to  supply  wholesale.  The  affections  which  find  nothing  to  cling 
to  must  in  time  wither  away,  and  an  intense  and  defiant  selfishness  too  often  comes  in 
their  place.  "God  reveals  himself  to  us,"  it  has  been  beautifully  said,  "in  the  affection  of 
those  around  us.'"*    If  we  cut  of!  that  revelation  a  child-atheist  may  be  the  terrible  re.sult. 

It  is  sadly  true  that  there  are  homes  in  nothing  but  the  name,  from  which  a  well-ordered 
school  is  by  contrast  a  blessed  refuge;  but  as  the  school  is  to  such  a  home,  so  is  the  real 
home  to  tlie  school.  Where  the  numbers  assembled  together  are  smaller,  so,  in  almost 
arithmetical  jjroportion,  will  the  evils  be  less;  but  only  amid  the  surroundings  a^jpointed 
by  God  for  its  upbringing  will  the  child  find  the  happiness  which  is  its  due.  "Granted," 
my  readers  may  say,  "but  you  allow  that  the  home  must  be  a  happy  one  to  surpass  the 
school,  and  though  there  may  be  a  few  here  and  there  available  for  your  orphans,  you 
will  never  find  good  homes  willing  to  receive  a  tenth,  nay  a  hundredth,  part  of  the  parent- 
less  children  to  be  provided  for."  It  has  been  my  privilege  to  visit  many  and  many  a 
boarded-out  little  one  here,  in  Scotland,  and  in  Australia,  and  I  have  taken  care  that  mine 
should  be  "surprise"  visits.  The  instinctive  clinging  to  the  foster  parent  at  sight  of  a 
stranger,  the  unconscious  assumption  by  the  little  boarder  of  proprietorship  in  the  house 
and  its  belongings,  human  included,  who  frequently  become  for  all  practical  purposes  his 
blood  relations — the  pride  on  the  other  hand  of  the  foster  parents  in  the  child's  achieve- 
ments, whether  in  the  growing  power  of  walking  and  talking  and  like  infantile  marvels, 
or  in  the  later  triumphs  at  school,  and  the  common  custom  of  endowing  the  little  creature 
entritsted  to  their  care  with  their  name  as  well  as  their  fatherlj'  and  motherly  love,  proved 
beyond  all  possible  doubt  the  genuineness  of  the  home. 

And  then  as  regards  the  supply  meeting  the  demand.  It  is  a  fact  which  I  believe  amazed 
those  to  whom  experience  made  it  gradually  known,  that  wherever  boarding  out  thoroughly 
well  administered  has  taken  root,  applications  for  children  are  constantly  on  the  increase, 
and  it  is  satisfactory  to  note,  from  persons  of  better  and  better  social  position.  As  one  of 
the  Metropolitan  Board  of  Guardians  I  learnt  how  those  bodies  are  beset  with  applica- 
tions from  boarding-out  committees  to  send  them  children  for  the  homes  yearning  to 
receive  them  ;  so  much  so  that  we  could  pick  and  chose  among  several  counties  and  select 
the  inland  or  the  seaside  home,  the  bracing  or  the  mild  climate,  as  best  might  suit  the 
little  ones  we  could  supply.  So  at  the  conference  of  workers  in  boarding  out,  held  last 
July  in  the  Jeritsalem  Chamber,  the  lament,  whether  from  those  present  or  in  letters  from 

claim  them  back;  but  "such  claims  are  sternly  disregarded  from  mercy  to  the  children." 
The  results  of  this  system  are  "remarkably  satisfactory;"  a  very  small  percentage  are 
passed  on  from  the  foster  parents  to  reformatories;  the  number  in  the  latter  has  been 
diminished  by  50  i>er  cent  in  the  last  twelve  years. 

A  short  account  of  this  svstem  is  given  in  the  appendix  of  the  last  "Report  of  the 
Department  of  Industrial  and  Reformatory  Schools"  in  the  colony  of  Victoria,  Australia. 

*Rev.  R.W.Dale. 
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others  iinable  to  attend,  was  that  tlioiigli  homes  abound,  children  were  not  to  be  had. 
"  It  is  the  children,"  they  said,  "not  the  homes  that  are  wantinfr." 

No  diuiht  one  reason  why  boardinj>:  out  makes  children  ha])py  is  that  it  makes  them 
well.  Although  they  often  come  to  the  home  in  a  sickly  state  (I  liavc  known  f)f  foster 
mothers  asking  for  a  sickly  child  as  more  needing  care),  illness  afterwards  is  rare,  aiul  so 
many  escape  it  altogether  that  the  percentage  of  medical  expense  for  all  amounts  to  only 
a  very  few  shillings  jier  head  in  the  year.  The  children  coming  from  London  and  other 
large  centers  of  jiopidation  get  rosy-cheeked  and  robust,  and  often  increase  rapidly  in 
weight,  but  the  change  is  still  more  remarkable  in  those  who  have  previously  seemed 
permanent  invalids.  My  memory  recalls  a  workhou.se  infirmary  ward  where  many 
patients,  ailult  and  infantile,  came  and  went.  All  seemed  in  due  course  to  depart,  except 
the  pale  and  silent  occupant  of  a  little  child's  chair.  "Little  l'>illee"  had  some  affection 
of  the  spine,  and  it  ap}>eared  to  be  an  accepted  fact  that  he  was  to  spend  his  life  a  pauper 
cripple.  Happily,  it  was  resolved  to  try  what  boarding  out  woidd  do.  He  was  transferred 
to  a  carefully  chosen  home,  and  after  a  few  months  was  so  changed  that  he  could  trudge 
to  the  village  school  with  other  children,  never  during  a  whole  quarter  missing  an  attend- 
ance. Another  vision  rises  before  me,  a  Tinj-  Tim — peevish,  however,  from  constant 
malaise,  whiL'h  the  hero  of  the  most  exquisite' of  home  pictures  ever  drawn  by  genius, 
never  was.  INIonth  after  month  our  Tim  lingered  in  the  Pauper  School  Infirmary,  sedu- 
lously watched  by  the  medical  officer  and  kindly  tended  by  the  nurse,  as  the  child's  man- 
ner towards  her  showed  whenever  she  could  find  time  to  take  him  in  her  arms,  but 
always  ailing  and  fretful.  At  length  it  was  decided  to  board  him  out.  As  soon  as  he 
readied  his  foster  home  his  health  began  to  imjirove,  his  querulousness  vanished,  and 
before  long  he  was  quite  well,  and  so  continues.  And  yet  another  little  creature  comes 
back  to  my  mind — a  foundling  in  an  East-end  workhouse.  So  wretched  was  her  bodily 
condition,  either  from  inherited  disease  or  exposure  at  birth,  that  at  three  years  old  she 
could  not  walk.  The  Guardians  of  that  union  had  long  before  adopted  boarding  out,  but 
.so  helpless  an  invalid  it  was  supposed  no  cottager  would  receive,  and  she  renuuned  in 
the  workhouse,  as  well  cared  for  as  circumstances  rendered  possible,  but  with  the  dreary 
fate  before  her  of  growing  up  useless  and  miserable  unless  released  by  deatli.  A  suitable 
home  was,  however,  promised  if  the  Guardians  would  consent  to  the  experiment.  They 
did  so,  and  country  air,  a  kind  and  intelligent  foster  mother,  above  all,  the  blessed  atmos- 
phere of  home,  seemed  to  work  a  miracle.  No  medical  attendance  was  found  necessary. 
By  the  time  she  was  four,  little  Mary  could  go  with  the  neighbors'  children  through  field.s 
and  over  stiles,  as  the  path  lay,  to  school,  and,  developing  a  sturdy  self-dependence, 
woidd,  at  a  not  much  later  age,  march  off  to  church  by  herself  if  noone  were  ready  to 
accompany  her.  She  is  about  eight  years  old  now,  a  robust  and  singularly  active  child. 
I  might  muitip'y  such  instances  of  my  own  knowledge,  while  those  more  i^ractically  con- 
cerned than  I  with  boarding  out  could  make  the  list  a  very  long  one. 

To  prescribe  for  people,  whether  little  or  big,  conditions  of  rational  happiness,  is  a 
potent  recipe  for  making  them  good;  and  it  is  no  matter  for  surprise,  therefore,  that  the 
outcome  of  boarding  out  shows  a  very  large  proportion  of  honest,  industrious,  and  right- 
minded  men  and  women,  loving  and  dutiful  in  the  relations  of  family  life,  and  self- 
dependent,  law-abiding  citizens.  It  will  not,  indeed,  make  human  nature  ])erfect,  and 
some  failures  there  are,  but  I  know  one  committee  which  has  been  at  work  fourteen 
year.s,  and  of  the  eighty  children  it  has  taken  under  its  care,  some  of  whom  are  now 
married  and  settled  in  life,  there  has  not  been  one  failure  among  those  yet  gone  out  into 
the  world;  and  I  learn  on  excellent  authority  that  a  second,  of  still  longer  life,  has  the 
same  unblotted  register  to  show,  while  a  third,  in  f)peration  since  1871  (by  which,  liowever, 
girls  only  are  received)',  has,  likewise,  no  failure  to  report,  unless  the  return  of  one  poor 
child  to  the  workhouse  in  consequence  of  malignant  and  incurable  disease,  making  self- 
support  impossible,  be  regarded  as  a  failure.  Scottish,  Iri.sh,  and  Australian  experience 
gives  like  pleasant  proof  that  a  happy  childhood  is  the  high  road  to  adult  well-doing. 

But  my  readers  may  further  ask,  "  Where  is  the  money  to  come  from  which  these 
happy  homes  must  cost?"  Not  only  need  no  more  be  found,  I  answer,  than  is  required 
for  the  children's  support  in  schools,  orphanges,  and  asylums,  but  full  one  third  less  amply 
suffices.  The  reason  is  a  very  simple  one.  There  are  no  structural  or  staff  expenses,  and 
the  money  spent  is  so  disbursed  that  every  penny  tells.  Thus  the  saving  by  boarding  out 
to  the  rate])aver  in  regard  to  pau])er  children,  and  to  the  benevolent  supporters  of  orphans 
of  a  higher  class,  is  a  recommendation  well  worth  considering,  though  not  that  on  which 
I  wish  now  t<i  dwell. 

Let  us  at  this,  of  all  seasons  the  most  sacred  to  family  affections,  strive  to  restore  the 
happiness  of  home  life  to  the  parentless  children  of  our  land. 

Sec.  218.     Further  Explanation. 

The  Association  for  the  Advancement  of  Boarding  Out  issued  a  pamphlet 
in  which  it  is  said  : 

Last  nionth  we  showed  that  the  need  had  become  urgent  for  a  society  which  should 
bring  into  cooperation  the  manifold  agencies  existing  throughout  the  kingdom,  but 
hitherto  isolated  from  each  other,  which  have  sprung  into  l)eing  U>r  tliejjurpose  of  "board- 
ing out."  But  possibly  some  of  our  readers  may  not  yet  have  recognized  the  need  for 
boarding  out  itself,  or  even  be  aware  of  what  that  plirase  means. 
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Whoever  has  studied  the  reports  of  the  commissioners  appointed  under  the  poor  hiw 
of  1834  is  aware  of  the  grievous  wrong  of  leavintj  children  to  mix  with  adult  paxipers  in 
the  workhouse,  and  of  the  futility  of  brick  ancf  mortar  hindrances  to  such  association 
under  one  roof.  To  remove  this  wrong  our  pauper  schools  were  devised.  When  planted 
at  a  distance  from  the  workhouses  they  were  undoubtedly  a  great  improvement.  Had  the 
original  idea  been  followed  of  dividing  the  children  into  small  groups,  preserving  as  far 
as  pos.sible  the  features  of  family  life,  the  evils  inseparable  from  massing  them  in  hun- 
dreds would  have  been  avoided'  But  such  grouping  involves  much  additional  expense 
and  difficulty  of  administration.  The  larger  the  numbers  dealt  with  in  one  body,  the  less 
the  cost  per  "head  and  the  fewer  the  complications  in  the  working  of  the  great  machine 
which  the  children  and  the  staff  of  officers  and  servants  needed  for  their  care  constitute. 
Thus  Guardians  were  tempted  to  enlarge  their  schools,  or  to  begin  by  creating  vast  ranges 
of  building,  and  so  all  power  of  treating  the  children  individually  Avas  lost. 

Nevertheless,  the  cost  of  these  institutions  is  unavoidably  heavy,  while  the  results,  even 
in  spite  of  anxious  care  and  an  earnest  desire  to  secure  the  welfare  of  the  child,  are  rarely 
such  as  to  reconcile  us  to  the  system.  The  exhaustive  report  of  the  late  Mrs.  Nassau 
Senior,  on  the  outcome  of  such  training  in  regard  to  girls,  shows  why  the  proportion  of 
failures  must  be  large;  and  though  it  is  generally  supposed  that  boys  do  not  suffer  fronx 
it,  we  fear  that  a  like  inquiry  into  its  effect  upon  them  would  meet  with  an  unsatisfactory- 
answer. 

One  fact,  patent  to  all  familiar  with  the  class  concerned,  is  that  it  offers  very  unfavor- 
able material  to  work  upon.  A  small  minority  are  the  offspring  of  our  respectable  poor, 
and  mav  compare  morally  with  children  of  any  rank;  but  a  large  proportion  have 
inherited  the  feebleness  of  constitution  which  originally  reduced  their  parents  to  pauper- 
ism or  left  the  children  orphans  at  an  early  age.  By  far  the  greater  portion,  however, 
have  a  terrible  inheritance,  not  only  of  physical  but  of  moral  inferiority,  to  weigh  them 
down.  To  send  these  children  out  into"  the  battle  of  life  equipped  for  the  fight  with 
sound  minds  in  sound  bodies  is  a  task  that  mu-^t  always  tax  our  strongest  efforts. 

It  needs  no  argument  to  prove  that  God's  ordinance  is  the  best.  For  the  upbringing  of 
children  He  has  appointed  the  home.  Boarding  out  restores  the  child  to  family  life;  but, 
further,  it  selects  for  each  little  one  family  life  under  the  most  favorable  conditions.  The 
foster  parents  are  chosen  for  high  character  and  kindly  disposition.  Their  dwelling  must 
be  wholesome;  their  means  must  raise  them  above  "the  need  of  making  a  profit  out  of 
their  little  wards;  and  their  family  circumstances  must  be  such  as  to  secure  that  the 
boarder  will  be  treated  as  a  veritable  child  of  the  house.  Persons  unacquainted  with  our 
working  classes,  thoiigh  admitting  that  such  ideal  homes  may  be  found  here  and  there, 
cannot  believe  that  the  supply  will  equal  the  demand.  But  more  than  twenty  years' 
experience  in  England,  and  experience  extending  over  much  longer  periods  in  Ireland 
and  Scotland,  shows  that  this  belief  is  mistaken.  The  members  of  our  association  have 
made  careful  inquiry  on  this  point,  and  find  that  it  is  the  children,  not  the  homes,  that  are 
wantiufi. 

The  method  of  procedure  is  as  follows  (limiting  our  remarks  this  month  to  boarding 
out  beyond  the  bounds  of  the  union  to  which  ttie  child  belongs,  the  course  of  action  in 
these  cases  being  regulated  by  the  provisions  of  the  Local  Government  Board  order  of 
1870)  •  Two  or  more'residents'of  good  standing,  and  usually  in  a  rural  neighborhood  where 
cottagers,  suitable  as  foster  parents,  are  known  to  them,  form  themselves  into  a  boarding- 
out  committee,  choosing  one  as  Secretary.  He  or  she  forwards  to  the  Local  Government 
Board  the  members'  names,  together  with  references  as  to  their  position  and  qualifica- 
tions, and  applies  for  a  written  authority  to  act.  When  the  department  has  satisfied 
itself  of  the  fitness  of  the  persons  so  applying,  the  authority  or  certificate  is  granted, 
power  to  withdraw  it  on  sufficient  grounds  being,  of  course,  reserved.  The  committee  is 
now  competent  to  enter  into  agreement  with  Boards  of  Guardians,  and  to  find  homes  for, 
receive,  and  watch  over  any  children  entrusted  to  it  under  the  conditions  laid  down  in 
the  boarding-out  order.  These  conditions  were  carefully  devised  to  secure  the  well-being 
of  the  children,  and  yet  to  leave  to  committees  and  Guardians  all  compatible  freedom  of 
action.  They  were,  however,  admittedly  tentative,  and  experience  shows  that  some  mod- 
ifications may  be  desirable.  The  Local'  Government  Board  does  not  end  its  care  of  the 
children  by  granting  the  certificate,  and  keeping  a  list  of  committees  (of  which  there  are 
now  seventy-five  in  action)  available  for  reference  by  Boards  of  Guardians.  Every  agree- 
naent  must"  be  submitted  to  it  for  confirmation;  the  name  and  address  of  every  child 
boarded  out  is  recorded  at  the  office,  and  from  time  to  time  an  inspector  is  sent  to  make 
the  fullest  examination  into  its  condition.  The  published  reports  of  these  inspectors 
afford  irrefragable  proof  of  the  success  of  the  system. 

Thus  is  the  parentless  child  restored  to  ho"me  life,  with  all  its  blessed  relationships, 
which  stand  him  in  good  stead  when  he  goes  out  into  the  world  to  earn  his  living;  when 
he  knows  that  his  well-doing  is  as  precious  to  those  remaining  in  the  humble  cottage  as  if 
he  had  been  born  beneath  its  roof,  and  that,  should  sickness  or  misfortune  overtake  him, 
he  will  there  find  the  shelter  and  counsel  for  lack  of  which  the  state's  fledglings  must 
often  sink  and  fail.  Not  rarely  the  child  takes  the  surname  of  the  family  upon  which  it 
is  grafted;  in  any  case,  its  pet  appellation,  Dick,  or  Jack,  or  Polly,  becomes  familiar  to  all 
who  know  it ;  an(i  a  clearly-marked  individual  existence  gives  that  opportitnity  for  healthy 
development  of  character  which  one  among  many  hundreds,  identified  possibly  only  by 
its  number,  can  never  have. 

Although  cost  must  come  second  in  our  estimate  of  different  methods  of  dealing  with 
these  children,  it  is  no  insignificant  consideration,  and  the  economy  effected  by  boarding 
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out  is  ;m  important  fact  in  its  favor.  The  cost  of  maintenance  in  the  workhouse  or  pau- 
per school  is  ilirticult  to  ascertain,  owiiifr  to  the  great  fluctuations  to  which  it  is  liahlefrom 
outhiy  on  buildings,  etc.;  but  it  may  be  roughly  computed  as  ranging  in  workhouse.s  from 
£13  to  £2i  a  year,  and  in  pauper  schools  from' £15  to  £40,  and  upwards.  The  total  cost 
of  boarding  out  rarely  exceeds  £13,  and  often  falls  below  that  sum. 

That  a  plan  so  simple  and  so  cheap  should  not  have  spread  more  rapidly  among  us  is 
naturally  a  cause  for  surprise.  In  iScotland,  its  proved  success  has  led  to  its' general  adop- 
tion. Why  should  not  England  profit  l)y  it  in  ecjual  degree?  The  kindly  doubts  of  Guard- 
ian.s,  to  whom  the  jilan  is  new,  whether  children  would  be  safe  beyond  their  sight,  is  one  rea- 
son; another  is  found  in  the  large  sums  we  have  spent  here  increating  paui)er  schools — 
almost  unknown  north  of  the  Tweed.  But  the  safeguards  provided  by  the  Local  Gov- 
ernment Board,  the  publicity  in  wliich  boardcd-out  children  live,  above  all,  the  testimony 
of  years  to  their  safety  under  certified  committees,  may  set  benevolent  apprehension  at 
rest  Whether  it  is  true  e(;onomy  to  retain  any  child  tliat  can  be  boarded  out  within  the 
co-stly  school  is  a  question  for  Guardians  gravely  to  consider.  We  believe  that  they  will 
find  bur  iilan  effects  a  double  saving  to  the  rates;  first,  by  lessening  by  more  than  half 
the  present  cost  of  the  child;  and,  .secondly,  by  its  greater  succe.ss  in  merging  him  into 
our  self-dependent  population.  As  the  system  grows  in  public  favor,  the  category  of 
those  who  may  legally  be  boarded  out  will,  we  may  hope,  be  more  and  more  extended; 
and  the  time  will  come  when  no  children  but  those  casually  under  the  Poor  Law  Guard- 
ians' care  will  need  a  special  edifice  to  receive  them,  other  uses  being  found  for  surplus 
school  buildings. 

Sec.  219.     Some  Experience  of  Practical  Operation. 

In  September,  1886,  the  Association  for  the  Advancement  of  Boarding 
Out  published  a  paper  giving  some  account  of  the  actual  working  of  the 
system : 

In  July  we  described  the  steps  to  be  taken  to  form  a  certified  committee,  and  to  enter 
into  agreement  with  Boards  of  Guardians  for  the  reception  of  children.  This  month  we 
are  enabled,  by  the  kindness  of  one  of  the  earliest  supporters  of  jjoarding  out,  to  give,  from 
his  experience,  some  insight  into  the  actual  working  of  the  iilan. 

"I  first  saw  boarding  out  going  on,"  writes  the  llev.  W.  1'.  Trevelyan,  ".some  eighteen 
vears  since.  The  suggestion  came  to  our  local  Board  of  Guardians  from  their  former 
Relieving  Officer,  who  had  got  the  same  appointment  in  the  Birmingham  union.  One  of 
my  old  ])arishioners,  of  her  own  accord,  went  to  our  workhouse  and  got  two  girls.  I  was 
struck  by  the  way  in  which  she  treated  them,  and  I  now  saw  actually  going  on  what 
before  I  had  only  heard  of  as  to  the  value  of  the  system — information  which  I  originally 
derived  from  the  movement  at  Birmingham,  set  on  foot  there  by  Miss  Joanna  M.  Hill." 

A  committee  was  formed  in  my  parish  in  1871,  and  in  .Inly  of  that  year  we  received 
from  ISt.  George's  (Hanover  Square)  union  thirteen  children. '  The  ground  had  been  pre- 
pared by  explaining  the  ins  and  outs  of  the  subject  to  our  villagers',  and  when  one  of  the 
women  said  to  me,  "I  have  been  thinking  about  these  children,  but  I  feel  that  if  1  do  take 
one  my  house  must  always  be  its  home,"  I  was  satisfied  that  the  essential  point  of  the 
niatter  had  been  taken  in.  Had  I  still  doubted,  another  small  but  yet  very  significant 
incident  would  have  convinced  me.  A  little  creature  of  five,  who  had  lately  come,  was 
sitting  at  tea  with  her  foster  parents,  the  husband  being  a  particularly  kincl  and  gentle 
man;  she  looked  up  and  said,  "  I  didn't  know  I  had  a  father  and  mother.   I  am  so  happy." 

The  first  ))lanting  of  these  thirteen  children  was  rather  an  amusing  ])rocess.  I  niet 
them  at  the  station,  and  drop])ed  them  at  the  homes  prepared  for  them.  Up  to  a  certain 
jtoint  all  went  merrily;  but  when  we  came  towards  the  last  the  remaining  ones  burst  out 
crying.  The  loss  of  their  companions  had  upset  them.  Safely  deposited  in  their  homes, 
however,  their  tears  soon  stopped. 

Some  years  passed  before  the  neighboring  parishes  caught  the  infection;  but  the 
leaven  was  working.  In  the  meantime,  more  homes  were  forthcoming  in  my  own  parish. 
Now,  eight  parishes — all  but  one  adjoining,  and  well  within  a  radius  of  five  miles — have 
jf)ined  in  the  work,  and,  with  one  exception,  where  one  girl  only  renuiins  now  ready  for 
service,  the  plan  is  in  full  oi)eration  in  all  of  them.  At  the  present  moment  we  have  in 
homes  under  our  committee  fifty-seven  children,  and  three  more  very  good  openings  will 
soon  be  filled.  Our  number  might  be  satisfactorily  maintained  at  sixty  without  extend- 
ing our  work  into  other  parishes. 

The  feeling  is  very  good  towards  the  children  on  the  part  of  the  parishioners  generally 
as  well  as  of  the  foster  parents.  They  become  identified  with  the  parish,  and  are  taken 
as  a  matter  of  course.  It  is  plain  that  the  boarding-out  system  nuiy  be  worked  as  effec- 
tively on  the  south  as  on  the  north  side  of  the  Tweed,  and  become  an  ami)le  means  for 
the  care  of  all  friendless  children,  giving  practical  effect  to  the  late  Mr.  George  Moor's 
words  that  "We  must  begin  at  the  beginning— every  boy  and  girl  born  into  the  world  is 
entitled  to  a  fair  start  in  life." 

With  reference  to  results  in  after  life— the  crucial  test — our  experience,  so  far  as  it  has 
gone,  shows  that  a  large  proportion  of  the  girls  will  succeed  in  superior  domestic  service. 
Of  two  sisters  who  came  to  us  in  July,  1871,  both  have  done  well  in  good  situations,  and 
both  are  now  weU  married.    The  youngest  was  for  six  years  nursery  girl  and  then  nurse 
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in  the  same  family,  and  her  husband  is  still  the  coachman.  Their  brother,  who  was  for 
some  years  in  our  service,  is  now  the  third  gardener  in  a  large  establishment. 

Of  another  family  who  came  at  the  same  time,  one  became  a  laundrymaid  in  a  gentle- 
man's household,  and  about  six  years  ago  married  a  mechanic  earning  "high  wages.  The 
second  girl  was  in  service  as  parlor  and  house  maid,  but  died  at  about  19  yearsof  age  of 
a  rapid  consumption.  She  was  tenderly  nursed  through  her  last  illness  in  our  village  hos- 
pital, and  she  lies  in  our  churchyard.'  This  girl  was  much  beloved  from  her  niceness 
of  character,  and  her  funeral  was  really  a  touching  sight.  No  grave  is  more  carefully 
kept  than  hers.    The  third,  a  brother,  was  apprenticed  at  a  large  railway  factory. 

Of  the  last  four  girls  who  have  gone  out  into  the  world  one  is  now  cook  in  the  clergy- 
man's family  where  she  began  her  work  at  1-t  years  of  age,  more  than  four  years  since;  a 
second  is  still  living  in  her  first  place,  also  after  upwards  of  four  years'  service;  and  a 
third  is  in  our  own  service,  and  a  verj'  good  young  servant  she  is.  The  fourth  was  sent 
to  Canada. 

Here  we  touch  upon  a  very  important  matter — the  value  of  Canada  in  the  case  of  girls 
who  in  this  country  lose  their  places  through  temper,  and  who  would  drift  back  to  the  very 
position  from  which  boarding  out  has  rescued  them.  The  training  in  the  every-day  affair's 
of  life  this  has  afforded  them,  and  their  value  through  the  scarcity  of  female'  servants  in 
Canada,  gives  them  a  great  advantage,  and  they  seem  always  to  have  the  opportitnity  of 
marrying  if  they  wish.  We  have  found  no  difficulty  in  getting  them  out  to  Canada,  and  with 
the  exception  of  one  girl,  who  we  know  married  from  a  good  situation  a  well-to-do  black- 
smith, we  have  kept  up  correspondence  with  all.  The  proportion  who  need  the  fresh  chance 
Canada  gives  is  small,  but  the  lowest  pauper  type  will  always  provide  some.  Here  is  an 
example:  One  of  our  girls,  whose  drunken  father  had  deserted  his  children  after  the 
mother's  death,  was  placed  with  the  best  of  foster  mothers ;  but  when  she  had  to  earn  her 
own  living  she  would  not  do  her  duty  in  service.  A  brother,  who  had  become  a  sailor 
from  the  Exmouth,  had  some  years  before  been  sent  by  the  worthless  father  to  get  the 
girl  from  her  foster  parents,  but  when  he  saw  how  she  was  cared  for  he  turned  right 
round,  and  has  ever  since  helped  us  in  every  possibly  way.  An  elder  sister,  who  had 
never  been  with  us,  had  some  time  before  been  sent  to  Canada  with  Miss  Eye,  and  had 
married  prosperously.  The  brother  paid  the  fare  of  the  younger  one  to  Canada,  and 
though  for  some  time  she  hung  on  her  relatives  without  the  pluck  to  face  real  work,  she 
is  now  going  on  steadily  in  service,  and  I  have  very  lately  received  an  excellent  account 

of  her.     In  a  similar  case  A ,  when  she  passed  off  the  rates,  hung  heavily  on  her 

foster  mother  from  sheer  idleness  and  temper.  To  show  how  generously  the  latter  bore 
the  burden,  I  may  mention  that,  regarding  it  as  an  exceptional  case,  I  offered  help 
towards  the  girl's  maintenance  at  home.    But  the  foster  mother  refused  to  accept  it.    "I 

won't  take  it  for  A ,"  she  said,  "but  if  you  must  give  it,  you  may  put  it  into  E 's 

account  in  the  savings  bank,"  E being  her  present  foster  child.    A had  been  on 

and  off  in  service  for  some  years,  and  at  about  19  years  old  was  waiting  for  a  fresh  situa- 
"tion,  which  there  was  great  ditficulty  in  getting,  when  it  was  decided  to  send  her  to 
Canada.  She  soon  got  a  place  there,  at  wages  far  above  any  she  could  obtain  in  England, 
and  before  long  married  satisfactorily.  These,  ajul  indeed  all  our  Canada  cases,  have 
been  well  helped  and  watched  by  friends  there  whom  we  have  interested  in  their  welfare, 
and  show  that  it  has  not  been  a  mere  shovelling  of  the  girls  off  our  hands  to  save  trouble 
and  anxiety,  but  a  means  of  securing  a  respectable  and  happj-  future  to  those  who  could 
not  fill  high  class  situations  at  home. 

But  to  show  what  care  can  do  here  for  girls,  even  after  they  have  gone  into  situations, 
I  may  mention  one  who,  after  some  three  years  in  service,  proved  impracticable  throtigh 
temper.  She  was  sent  to  a  Girl's  Home  for  two  years,  gradually  came  round,  and  is  now 
a  cook  in  a  place  which  she  got  after  all  but  three  years'  service  in  the  situation  obtained 
for  her  on  leaving  the  Home.  In  this  case  the  tender  care  shown  throtighout  by  the  foster 
parents  was  perfect.  They  never  for  a  moment  slackened  in  their  kindness.  The  girl  is 
now  the  greatest  comfort  to  her  foster  mother,  who  has  become  a  widow.  She  spends  her 
fortnight's  holiday  with  her  every  year,  and  every  Christmas  sends  her  a  well  filled 
hamper. 

However  anxious  to  do  so, it  is  impossible  for  the  officials  of  a  workhouse  thus  to  watch 
over  the  girls  during  the  first  years  of  service,  and  this  is  the  cause  of  nuuiy  failures. 
The  boarded-out  girls  have  a  double  advantage  in  the  foster  parent,  and  in  the  member  of 
the  committee  who  works  hand  in  hand  with  her.  With  regard  to  boys,  we  could  scarcely 
take  them  if  we  had  to  provide  them  all  with  work.  They  would  hang  on  hand.  But 
the  Exmouth  training  ship  solves  the  difficulty.  Unless  in  exceptional  cases,  oitr  boys  are 
taken  at  12  for  the  Exmouth,  where  they  are  fitted  for  after  life  so  well  and  happily. 

The  connection  with  their  foster  parents  is  maintained  by  their  spending  their  holidays 
"  at  home."  This  goes  on  as  a  matter  of  course.  The  influence  is  most  valuable.  One  of  oiir 
servants  is  the  foster  sister  of  a  boy  who  went  from  the  Exmouth  to  the  band  of  the 
Fifty-second  Light  Infantry.  He  has  spent  all  his  furloughs  at  his  foster  home,  and  is 
fully  a  member  of  the  family.  The  being  grafted  into  a  family  is  most  valuable  for  boys, 
though  perhaps  not  so  much  a  necessity  as  for  girls.  "  Infants  are  not  trained  by  rule," 
says  Julius  Hare,  "  but  by  the  ever  present,  ever  watchful  love  of  their  parents." 

We  have  received  in  all  eighty-two  children  since  we  began  in  1871,  and  I  can  with  per- 
fect confidence  assert  there  has  not  been  one  moral  failure.  We  had,  in  one  instance,  to 
teturn  a  girl  whose  faculties  failed.  It  was  a  very  touching  case.  She  was  not  up  to  the 
mark  when  she  came,  and  she  grew  eventually  deaf,  blind,  and  weak  in  intellect.  She 
paid  a  visit  to  her  foster  mother,  by  the  hitter's  wish.    After  she  had  been  returned  to 
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London,  I  brought  her  down  from  the  Fnlham  Road  Infirmary;  but  afterwards  she 
beraine  still  worse,  and  is  now  permanently  in  a  deaf  and  dumb  asylum.  The  poor  girl's 
letters  to  her  foster  mother  from  the  infirmary  showed  that  the  one  bright  bit  of  sunshine 
in  lier  life  was  the  foster  home,  and  the  kindness  of  its  occupants. 

Sec.  220.     Historical  Account, 

In  October,  1886,  the  Association  for  the  Advancement  of  Boarding  Out 
gives  the  following  historical  account  of  this  system: 

Boarding  out  in  the  form  of  fosterage  has  existed  in  Ireland  from  time  immemorial. 
The  strong  family  affection  and  loving  nature  of  her  jieople  are  peculiarly  favorable  to 
its  success.  tJo  strong,  indeed,  was  the  tie  between  foster  parent  and  child  knt)wn  to  be, 
that  in  Edward  Ill's  reign  an  Act  was  passed  prohibiting  the  Irish  from  receiving  En- 
glish foster  children.  It  was  the  invader's  policy  to  keep  the  races  from  minghng.  How 
different  might  the  history  of  Ireland  have  been  had  the  mutual  affection  engendered  by 
fosterage  been  allowed  to  bring  them  together! 

Prior  to  the  Irish  poor  law  of  1839,  grand  juries  of  counties  and  cities  had  power  to 
present  £5  annually  fur  twelve  years  for  the  maintenance  in  suitable  families  of  deserted 
infants.  One  only  was  placed  in  a  family,  and  the  result  was  that  it  became  to  all  intents 
and  purposes  a  member  of  it.  When  this  provision  was  superseded  by  workhouses,  a 
frightful  mortality  ensued. 

According  to  tlie  eminent  statistician,  Dr.  Neilson  Hancock,  it  was  in  Cork  workhouse 
ten  times  that  of  the  national  rate,  while  in  North  Dublin  workhouse  it  amounted  to  116 
per  cent  per  annum — "in  other  words,"  he  said,  "children  under  2  years  of  age  were 
not  likely  to  live  more  than  10  months  in  the  house."'  To  stop  this  awful  slaughter 
boarding  out  was  resorted  to.  After  varioiis  futile  attempts  at  legislation  on  the  subject, 
a  bill  was  passed  in  1862  authorizing  Poor  Law  Guardians  in  Ireland  to  ijlace  young  chil- 
dren out  at  nurse,  the  limit  of  age  being  subsequently  raised  to  13.  By  the  end  of 
1883  (the  latest  date  to  which  we  have  a  return)  one  hundred  unions  had  adopted  the 
system,  the  number  of  children  thus  dealt  with  amounting  to  2,411. 

'  In  187H  the  Local  Government  Board  for  Ireland  issued  a  boarding-out  order  very  sim- 
ilar to  those  of  the  English  department,  but,  unhappily,  including  no  provision  for  obtain- 
ing the  help  of  voluntary  committees.  In  some  unions,  for  lack  of  due  supervision,  the 
children  have  not  been  well  cared  for;  but  in  few  cases,  indeed,  has  their  lot  been  so  sad 
as  within  the  workhouse  walls.  Biat  wherever  the  Guardians  themselves,  or  their  clerk, 
take  an  active  interest  in  the  working  of  the  plan,  more  especially  where,  as  at  Cork  and 
Dublin,  the  cooperation  of  ladies  in  watching  over  the  children  is  accepted,  success  is 
secured. 

Thanks  to  Mr.  D'Esterre  Parker,  a  Guardian  for  Cork,  and  who  is  also  a  Vice-President 
of  this  association,  boarding  out  was  adopted  in  his  union  directly  the  Act  of  I8<i2  was 
passed.  A  return  given  in  the  report  of  the  Conference  on  Boarding  Out,  held  in  London 
last  year,  shows  that  up  to  that  date  921  Cork  children  had  been  boarded  out.  Only 
36  had  died  during  the  interval  of  nearly  twenty-three  years,  though  large  numbers 
had  been  placed  out  when  only  a  few  weeks  or  even  days  old,  and  as  regards  the 
early  period  of  the  experiment,  when  suffering  from  the  sickliness  incurred  in  the  work- 
house. The  twenty-fourth  annual  report  of  the  Boarding  Out  Committee  of  the  Cork 
Board  of  Guardians,  just  issued,  brings  information  to  the  present  date,  and  its  details 
may  be  taken  as  an  example  of  the  working  of  the  plan  wherever  it  is  properly  conducted. 
It  states  that  there  are  238  children  now  boarded  out  within  the  limits  of  Cork  union. 
The  recent  periodical  inspection  showed  that,  with  a  few  exceptions,  all  the  children  were 
"  the  picture  of  health  and  happiness,  growing  up  strong  and  robust,"  almost  all  the 
exceptions  occurring  in  a  district  where  the  young  babies  are  placed.  Three  of  these 
have  died  during  the  year.  One  of  the  elder  children  looked  insufficiently  nourished,  and 
another  was  backward  in  lessons.  The  fuster  mothers  were  allowed  to  keep  them,  after 
an  admonition  from  the  Board.  Of  one  boy,  a  cripple  from  birth,  the  period  for  boarding 
out  had  expired.  He  entreated  to  be  left  with  his  foster  parent,  who  was  equally  anxious 
to  keep  him  if  some  assistance  were  given,  as  he  is  quite  helpless.  He  remained,  with  a 
grant  of  four  shillings  a  week  out-relief.  Ordinarily,  when  boarding  out  ceases,  the  chil- 
dren are  adopted  by  their  foster  parents,  and  are  merged  in  the  working  population. 
"There  is  no  instance  on  record."'  says  the  report,  "that  any  of  them  return  to  the  work- 
house, except  in  case  of  serious  illness,  but  those  leave  the" moment  they  are  recovered." 

The  average  cost  for  each  child  during  boarding  out  is  £7  6s.  a  year.  It  is  paid  monthly 
by  the  relieving  officer,  who  reports  fully  upon  the  condition  in  which  he  finds  the  chil- 
dren. This  sum  covers  maintenance,  clothing,  and  school  books,  and  fees.  The  cost  in 
the  workhouse  would  be  £9  2s. 

The  Cork  Guardians  are  fortunate  in  having  the  cooperation  of  ladies  in  the  care  of 
their  children.  Warm  thanks  ."re  expressed  in  the  report  for  their  visits  to  the  children 
at  their  homes  and  in  school.  Their  further  help  is  invited  in  devising,  together  with  the 
Guardians  and  the  clergy  of  the  district,  means  for  improving  the  general  education  of 
the  children,  which  is  found  to  be  below  the  desired  standard. 

It  will  be  remembered  that  the  report  of  the  Boarding  Out  Conference  contains  in  its 
appendix  a  letter  from  Mr.  Greig,  Inspector  for  the  City  Parish,  Edinburgh,  explaining 
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the  conditions  under  which  children  not  orphans,  or  deserted,  are  boarded  out  from  that 
parish.  The  Cork  Guardians,  looking  back  on  their  long  and  successful  experience  of  the 
system,  desire  similarly  to  extend  its  application;  and  with  a  view  of  obtaining  the  neces- 
sary powers,  they  signed,  at  a  meeting  of  their  Board  in  September  last,  a  jjetition  to 
Parliament,  praying  that  the  Act  of  39  and  40  Victoria  be  "amended  by  extending  its 
salutary  provisions  to  any  workhouse  child  whom  a  Board  of  Guardians  should  think  fit 
to  be  sent  out  to  nurse." 

Sec.  221.     The  Boarding-Out  System  in  New  South  Wales. 

Miss  Florence  Davenport  Hill,  of  England,  who  has  given  a  great  deal 
of  attention  to  this  system,  says  of  its  operation  in  New  South  Wales: 

The  Sydney  3[ail  of  July  11,  1885,  has  a  leading  article  upon  the  "Boarding-out  report," 
for  the  year  ending  April"  .5,  1885,  presented  by  Dr.  Renwick,  President  of  the  state  Chil- 
dren's Rejief  Board  for  New  South  AVales.  This  department  was  created  four  years  ago, 
when  boarding  out,  introduced  experimentally  by  private  effort,  was  taken  under  the 
direct  charge  of  the  state,  the  continuation,  however,  of  voluntary  help  being  sedulously 
provided  for.  Special  legislation  accompanied  the  transfer,  and  vinder  these  several  con- 
ditions boarding  out  has  made  rapid  progress.  The  obstacle  which  retards  its  extension 
at  home,  the  existence  of  large  schools,  is  being  dealt  with  in  New  South  Wales,  as  it  has 
already  l^een  in  Victoria,  and  to  a  considerable  extent  in  South  Australia,  by  clearing  out 
the  children  and  appropriating  the  buildings  wherever  emptied  to  other  purposes. 

The  following  copious  extracts  from  the  report  appear  in  the  same  issue  of  the  Mail: 

"The  institutions  (industrial  schools,  orphanages,  etc.)  are  already  partially  depopu- 
lated by  the  operations  of  the  State  Children's  Relief  Department,  and  it  is  generally 
understood  now  that  under  the  continued  vigorous  prosecution  of  the  boarding-out 
system,  they  will  eventually  be  entirely  emptied.  Thus,  the  Asylum  for  Destitute  Chil- 
dren at  Raiidwick,  which  a  few  years  ago  contained  nearly  800  children,  now  has  only  365 
inmates.  The  numbers  at  the  Protestant  and  Roman  Catholic  orphan  schools  have  been 
reduced  from  250  and  350  children  to  50  and  70  respectively;  and  the  inmates  of  our 
national  receiving-house — the  Benevolent  Asyh;m — are  now  placed  in  homes  as  soon  as 
they  are  cleansed  froni  the  physical  impurities  with  which,  as  a  rule,  they  are  afflicted 
when  rescued  from  the  city  slums  or  passeil  in  from  neglected  homes.  In  Victoria,  the 
process  which  I  deem  possible  of  accomplishment  in  this  colony  has  actually  taken  place. 
Gradually  one  institution  after  another  has  been  deprived  of  its  inmates,  who  have  been 
boarded  "out.  As  the  Secretary  of  the  reformatory  and  industrial  schools  in  Victoria 
wrote  last  year:  '  After  the  nursery,  with  its  109  infants,  was  emptied  in  1873,  the  children 
were  in  rapid  succession  withdrawn  for  boarding  out;  in  1874,  from  the  Sunbury  Barracks 
(afterwards  reoccupied  for  a  time);  in  1875,  from  the  St.  Kilda  Road  and  Ballarat  Indus- 
trial Schools,  and  the  Nelson  (training  ship);  in  1878,  from  the  Geelong  School,  and  in  1881. 
from  the  large  buildings  at  Royal  Park,  since  handedover  to  the  Immigrants'  Aid  Society, 
leaving  no  single  Government  industrial  school,  with  the  exception  of  the  receiving  depots, 
standing.'  In  this  way  the  whole  mass  of  the  state  children  may  in  the  future  become 
subject  to  this  Board.  "  There  is  no  reason  whatever  why  this  result  should  not  be  reached, 
and  its  attainment  would  benefit  the  children  and  the  state  alike.  For  proof  of  this  asser- 
tion I  need  only  refer  to  the  appendices  to  this  report,  which  bear  upon  the  improved 
health  and  manners  of  the  children  who  have  been  removed  from  the  asylums  and 
restored  to  home  life,  and  to  the  comparative  statements  of  the  cost  of  training  them 
amidst  and  apart  from  the  institution  surroundings.  Such  a  course  is  therefore  coun- 
seled on  the  assumption  of  the  superiority  of  boarding  out — in  its  phy.^cal,  moral,  and 
financial  aspects — as  a  means  of  caring  for"  state  children ;  and  testimonies  to  that  excel- 
lence, direct  and  indirect,  can  be  culled  from  all  the  literature  on  this  important  subject 
of  state  concern. 

"Our  official  year  ends  on  April  5,  and  at  that  date,  in  1884,  there  were  552  children 
under  the  control  of  the  Board ;  527  children  have  been  boarded  out  during  the  year 
under  review — namely,  353  boys  and  174  girls;  21  boys  and  32  girls  have  been  discharged 
to  relatives  and  friends,  after  due  inquiry  into  the  character  and  circumstances  of  each 
applicant;  and  2  boys  and  1  girl  have"  died.  So  that  on  April  5,  188.5,  the  period  of 
the  official  year,  there  were  1,02()  children  under  control — namely,  504  boys  and  4(>2  girls, 
the  great  bulk  of  whom,  as  will  be  seen  from  details  further  on,  are  scattered  throughout 
the  healthy  country  districts.  Of  these  children,  509  boys  and  .354  girls  are  placed  out  as 
boarders — that  is,  their  maintenance  is  paid  for  at  stipulated  weekly  sums  ;  15  boys  and 
35  girls  are  adopted  without  cost  to  the  state ;  2o  boys  and  01  girls  are  apprenticed,  and  14 
boys  and  12  girls  are  at  the  cottage  homes.  The  children  boarded  out  are  paid  for  at  the 
following  rates:  One  at  10s.  a  week,  this  poor  child  being  afflicted  mentally  and  physically: 
one  at  7s.  Od.  a  week,  35  at  7s.,  and  .32  at  Gs.  a  week,  fn  consideration  "of  their  delicate 
health,  and  the  remainder  at  the  usual  subsidy  of  .5s.  a  week,  with  the  exception  of 
seven,  who,  being  under  three  years  of  age,  are  paid  for,  as  provided  by  the  regulations, 
at  the  rate  of  7s.  a  week,  in  view  of  the  extra  trouble  their  tender  age  entails  upon  the 
guardians  (foster  parents).  The  extra  payment  for  the  afflicted  boarded-out  children 
necessitates  an  expenditure  of  £279  14s.  a  year  in  excess  of  ordinary  boarding-out  fees, 
which  would  not  have  to  be  incurred  if  the' department  limited  its  operations  to  healthy 
children. 
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''The  children  have  thus  far  been  taken  from  the  institutions  in  the  following  numbers  : 
Benevolent  Asylum,  (i83;  Asylum  for  Destitute  Children,  Handwifk,  220;  Protestant 
Orphan  School!  104;  Roman  Catholic  Orphan  School,  91;  Infants'  Home,  Ashfield,  44; 
Industrial  School  for  Girls,  Biloela,  12  ;  Nautical  Schoolship  Vernon,  10  ;  Children's 
Hospital,  Glebe,  fi;  Coast  Hospital,  Little  Bay,  4;  Shaftesbury  Reformatory,!.  It  has 
been  the  endeavor  of  the  Board  to  remove  the  children  as  (juickly  as  possible  after  their 
admission  to  the  Benevolent  Asylum,  in  order  to  prevent  their  transfer  to  the  permanent 
institutions.  Thus  the  admissions  to  Randwick  from  this  source  have,  since  my  previous 
report,  practically  ceased,  because,  although  15  children  were  on  one  occasion  trans- 
ferred there  from  the  Benevolent  Asylum,  they  were  almost  immediately  boarded  out  in 
country  homes. 

Indei)endently  of  the  granted  applications,  there  are  at  present  5G1  applications  unat- 
tended to  on  the  register  for  (ilO  children :  29  >  are  for  boarders,  257  for  apprentices,  and 
57  for  children  for  adoi)tion.  Of  these,  432  are  from  Protestants,  and  129  from  Roman 
Catholics.  Last  year  I  invited  the  cooperation  of  the  Roman  Catholic  community  in 
providing  homes  for  the  large  number  of  the  children  of  their  faith  who  were  then  in  the 
]>ublic  institutions,  and  for  whom  applications  were  limited.  I  am  glad  to  say  that  the 
aid  rendered  by  the  Catholic  clergy  and  lady  visitors  has  resulted  in  a  large  number  of 
good  Catholic  homes  being  obtained  during  the  year;  178  children  of  that  denomination 
have  been  boarded  out,  and  the  usual  i)recautions  have  been  taken  to  place  them  with 
guardians  of  their  own  faith,  who  are  desired  to  send  them  to  Catholic  schools  when  prac- 
ticable. The  Board  have  strictly  adhered  to  their  determination  not  to  board  out  chil- 
dren to  others  than  foster  parents  of  their  own  religious  denominations — that  is  to  say, 
the  broad  distinction  between  Protestants  and  Roman  Catholics  is  strictly  preserved;  and 
the  only  departure  from  this  rule  that  the  Board  are  aware  of  is  in  the  case  of  two  Prot- 
estant children  who  are  placed  with  their  Catholic  grandmother,  who,  however,  sends 
them  regularly  to  their  Protestant  church  and  Sunday  school,  and  to  the  public  school. 
It  was  thought  that  it  would  be  cruel  to  separate  these  little  ones  from  their  aged  relative, 
who  had  been  their  guardian  since  their  parents'  death,  and  who  was  compelled  by  neces- 
sity to  a]>peal  to  the  Government  for  help.  In  order  that  the  Catholic  guardians  may  not 
be  compelled  to  send  their  foster  children  to  the  public  schools,  the  Christian  ladies  having 
charge  of  the  convent  and  other  Catholic  schools  have,  when  requested,  permitted  the 
children  to  attend  without  payment  of  fees;  but  it  is  worthy  of  remark  that  many  of  the 
guardians  prefer  to  pay  rather  than  avail  themselves  of  this  concession. 

"Altogether,  since  the  initiation  of  the  department,  131  children  have  been  restored  to 
deserving  relatives— viz.,  8  in  1881,  17  in  1882,  5fi  in  1883,  and  50  in  1884;  but  these  figures 
do  not  nearly  represent  the  number  reclaimed  through  the  indirect  instrumentality  of 
the  Board,  a.s' many  were  withdrawn  from  the  asylums  by  their  friends  when  it  became 
known  that  they  were  selected  for  boarding  out.  The  difficult}^  of  discriminating  between 
deserving  and  profligate  parents  is  one  common  to  all  the  colonies,  and  a  suggestion  in 
reference  to  it  was  made  last  year  in  Victoria  which  is  worthy  of  consideration.  It  is  that 
the  children  should  be  discharged  upon  probation,  to  be  reclaimed  perforce  if  they  were 
afterwards  found  to  be  languishing  in  poverty  or  lapsing  into  vice  or  crime.  This  could, 
of  course,  only  be  done  by  legislative  provision,  and  it  is  provided  for  in  the  measure 
which  I  have  already  foreshadowed. 

"As  the  boarding-out  system  has  only  been  four  years  in  operation,  its  results  on  society 
cannot  yet  be  looked  for;  but  evidence  of  its  working  well,  and  therefore  promise  of  good 
fruit,  is  found  in  the  generally  assuring  reports  to  hand  of  the  condition  of  the  hundreds  of 
children  now  placed  out.  It  has  been  occasionally  found  necessary,  no  doubt,  to  cancel 
engagements  with  foster  parents  in  consequencce  of  their  demerits,  and  the  Board  has 
been  obliged  in  several  instances  to  recall  children  of  incorrigibly  bad  habits.  These,  how- 
ever, are  exceptions  to  the  general  rule  of  success,  and  indeed,  go  to  prove  how  faithfully 
the  con<litions  of  success  are  observed  by  the  Board. 

"Reference  to  one  experience  of  the  Board  will  prove  interesting.  They  have  always 
striven  to  remove  children  from  city  or  town  influences,  which  are  invariably  morally 
disturbing ;  and  for  physical  reasons,  also,  it  has  been  customary  to  seek  for  homes  in  the 
country  Icjcalities.  No  happier  results  have  been  recorded  since  operations  began  than 
those  in  connection  with  the  placing  of  boys  found  unmanageal)le  near  to  towns,  on  dairy 
farms.  The  dairy  farms  of  the  southern  coast  district,  more  particularly,  afford  a  splen- 
did field  for  this  particular  division  of  our  work,  and  since  my  previous  report  a  large 
number  of  boys,  of  ages  varying  from  8  to  11  years  have  been  sent  to  the  farmers 
resident  from  WoUongong  to  Ulladulla.  They  will  acquire  a  valuable  training  in  an 
important  department  of  agriculture,  and  become  a  trustworthy  element  of  a  class  of 
labor  not  too  plentiful  in  the  country.  These  children  all  attend  school  regularly,  and 
their  time  out  of  school  hours  is  not  all  spent  in  idleness.  They  assist  in  the  ordinary 
work  of  the  dairy  and  the  farm,  as  the  farmers'  own  children  do,  and  they  have  conse- 
quently neither  time  nor  opportunities,  as  they  have  in  the  towns,  for  indulging  in  mis- 
chief or  in  evil  courses." 

The  "cottage  homes''  referred  to  in  the  second  paragraph  of  the  extract,  is  a  new  fea- 
ture of  the  year.  In  each  are  placed  under  the  charge  of  a  carefully  selected  motherly 
person,  a  few  children  too  sickly  or  otherwise  afflicted  for  an  ordinary  foster  home;  but  it 
is  not  intended  that  they  should  be  permanently  subjected  to  even  this  amount  of  "insti- 
tutionalizing," but  that  they  should  be  passed  on  to  the  care  of  foster  parents  as  soon  as 
their  improved  health  may  permit. 
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The  average  cost  respectively  of  boarding  out  and  of  maintenance  in  institutions  is  stated 
to  be  iilH  19s.  and  £24— without  any  allowance  in  the  latter  sum  for  rent.  At  least  an 
equal  difference  exists  at  home. 

Dr.  Eenwick  records  the  same  disposition  on  the  part  of  relatives  to  withdraw  children 
from  institutions  rather  than  leave  them  to  be  boarded  out,  with  which  we  are  familiar 
here:  and  touches  upon  the  difficulty  of  discriminating  between  relatives  who  are  worthv 
and  those  who  are  unworthy  to  be  entrusted  with  the  care  of  them.  The  suggestion  he 
cites  as  made  in  Victoria  that  the  children  should  be  discharged  to  relatives  apph-ing  for 
them  on  probation,  reclaimable  if  neglected  or  ill-used,  recalls  an  admirable  feature  in 
the  Massachusetts  plan,  and  its  fitness  for  adoption  here  deserves  our  careful  considera- 
tion. 
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OHAPTEE    XIX. 


Sec.  222, 
Sec.  223 
Sec.  22-1 
Sec.  225 
Sec.  22(3 
Sec.  227 
Sec.  228. 
Sec.  229, 
Sec.  230 


CAUSES   OF  CRIME. 

Ill  general. 

Want  of  a  trade. 

Ignorance. 

Intemperance. 

What  remedy. 

Concluding  observation.s  of  Mr.  Brace. 

Looseness  of  marriage  obligations. 

Opium  habit. 

Other  causes. 

Sec.  222.     In  General. 


It  possibly  does  not  come  within  the  scope  of  our  duties  to  inquire  into 
the  causes  of  crime,  nor  perhaps  would  such  an  inquiry  result  in  any 
practical  benefit.  Crime  has  always  existed  in  the  world,  and  always  wall 
exist.  Yet,  by  looking  at  some  of  the  causes  that  produce  crime  and 
criminals,  we  mfty  be  able  to  devise  means  to  remove  those  causes  or  to 
lessen  their  power  for  evil.  AVe  have  sent  letters  to  various  persons  asking 
them  to  state  what  in  their  opinion  are  the  principal  causes  of  crime,  and 
their  replies  will  be  found  in  the  appendix  of  correspondence. 

In  treating  of  this  subject  we  shall  be  compelled  to  be  brief,  and  we 
may  in  the  beginning  say  that  the  causes  of  crime  may  be  divided  into 
two  great  classes,  namely:  preventable  and  non-preventable. 

Sec.  223.     Want  of  a  Trade. 

The  want  of  a  trade  is  one  great  cause  leading  to  crime.  A  person  who 
has  a  trade  feels  that  he  is  independent,  and  generally  his  companions  are 
honest  and  law-abiding  citizens.  If  he  happens  to  be  out  of  employment 
or  becomes  sick,  he  may  look  to  the  members  of  his  craft  for  assistance.  The 
great  majority  of  those  who  are  sent  to  prison  have  no  trade.  They  were 
compelled  to  perform  such  labor  in  the  outside  world  as  they  could  secure, 
and  all  of  it  of  a  temporary  character.  If  they  had  a  trade  at  which  they 
could  find  steady  employment  they  would  undoubtedl}'  have  been  saved 
from  a  criminal  course. 

Sec.  224.     Ignorance. 

Ignorance  has  always  been  considered  a  cause  of  crime.  How  much  it 
is  so  it  is  difficult  to  prove  by  statistics,  as  the  criminal  population  is  not 
confined  to  the  illiterate  class  alone.  But  it  will  be  conceded  that  ignor- 
ance is  one  of  the  causes  at  least  that  predisposes  towards  crime. 

Sec  225.     Intemperance. 

Intemperance  is  one  of  the  great  causes  of  crime.  In  the  Albany  Peni- 
tentiary, in  1869-70,  out  of  1,093  convicts  893  admitted  that  they  were 
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intemperate.  Then  consider  the  number  of  children  of  drunken  parents, 
who  are  thrown  on  the  world  and  almost  imperceptibly  led  into  crime,  and 
we  may  have  some  idea  of  the  crime  and  criminals  that  result  from  this 
cause.  Mr.  C.  L.  Brace,  in  his  book  entitled  "  The  Dangerous  Classes  of 
New  York"  says  in  respect  to  the  growth  of  intemperance,  that  a  man — 

Returns  to  his  tenement  house  after  a  hard  day's  work,  "dragged  out"  and  craving 
excitement;  his  rooms  are  disagreeable;  perhaps,  his  wife  cross,  or  slatternly,  and  his 
children  noisy;  he  has  an  intense  desire  for  something  which  can  take  him  out  of  all  this, 
and  cause  his  dull  surroundings  and  his  fatigue  to  be  forgotten.  Alcohol  does  this. 
Moreover,  he  can  bear  alcohol  and  tobacco,  to  retard  the  waste  of  muscle  us  the  sedentary 
man  cannot.  In  a  few  steps  he  can  find  jolly  companions,  a  lighted  and  warmed  room,  a 
newspaper,  and  above  all,  a  draught,  which,  for  the  moment,  can  change  povertj^  to  riches, 
and  drive  care  and  labor,  and  the  thought  of  all  his  burdens  and  annoyances  far  away. 
The  liquor  shop  is  his  picture  gallery,  club,  reading  room,  and  social  salon  at  once.  His 
glass  is  the  magic  transmuter  of  care  to  cheerfulness,  of  penury  to  plenty,  of  a  low, 
ignorant,  worried  life  to  an  existence  for  the  moment  buoyant,  contented,  and  hopeful. 
Alas  that  the  magician  who  thus,  for  the  instant,  transforms  him  with  her  rod,  soon 
returns  him  to  his  low  estate,  with  ten  thousand  curses  haunting  him !  The  one  thus 
touched  by  the  modern  Circe  is  not  even  imbruted,  for  the  brutes  have  no  such  appetite; 
he  becomes  a  demonized  man ;  all  the  treasures  of  life  are  trampled  \inder  his  feet,  and 
he  is  fit  only  to  dwell  "among  the  tombs."  But  while  labor  is  what  it  is,  and  the  liquor 
.shop  alone  offers  socialitj'  and  amusement  to  the  poor,  alcohol  will  still  possess  this 
overwhelming  attraction.  The  results  in  this  climate,  and  under  the  form  of  alcoholic 
stimvilus  offered  here,  are  terrible  beyond  all  computation.  The  drunkards'  homes  are 
the  darkest  spots  even  in  the  abyss  of  misery  in  every  large  city.  Here  the  hearts  of 
young  women  are  truly  broken,  and  they  seek  their  only  consolation  in  the  same  magic 
cup;  her  children  are  beaten  or  maimed,  or  half  starved,  until  they  run  away  to  join  the 
great  throng  of  homeless  street  rovers  in  our  large  towns,  and  grow  up  to  infest  societj\ 
From  these  homes  radiate  misery,  grief,  and  crime.  They  are  the  nests  in  which  the 
young  fledglings  of  misfortune  and  vice  begin  their  flight.  Probably  two  thirtls  of  the 
crimes  of  every  city  (and  a  very  large  portion  of  its  poverty),  come  from  the  over-indul- 
gence of  this  appetite.  As  an  appetite  we  do  not  believe  it  can  ever  be  Radicated  from  the 
human  race. 

Sec.  226.     AVhat  Remedy. 

As  this  author  has  directed  much  attention  to  this  subject,  his  remarks 
are  deserving  of  profound  consideration.  The  inquiry  naturally  arises, 
what  means  should  be  adopted  to  remedy  the  evil  of  intemperance?  Mr. 
Brace  speaks  of  the  efforts  made  by  the  total  abstinence  societies,  and 
after  speaking  of  these,  says: 

All  who  study  the  lower  classes  are  beginning,  however,  now  to  look  for  other  remedies 
of  the  evil  of  intemperance. 

It  has  become  remarkably  apparent,  during  the  last  few  years,  that  one  of  the  best 
modes  of  driving  out  low  tastes  in  the  masses  is  to  introduce  higher.  It  has  been  found 
that  galleries,  and  museums,  and  parks  are  the  most  formidable  rivals  of  the  liquor  shops. 
The  experience  near  the  Sydenham  Palace,  in  England,  and  other  places  of  instructive 
and  pleasant  resort  for  the  laboring  masses,  is  that  drinking  saloons  do  not  flourish  in 
opposition.  Wherever,  in  the  evening,  a  laboring  man  can  saunter  in  a  pleasant  park,  or 
in  company  with  his  wife  and  family  look  at  interesting  pictures  or  sculpture,  or  objects 
of  curiosity,  he  has  not  such  a  craving  for  alcoholic  stimulus. 

Even  open-air  drinking  in  a  garden — as  is  so  common  on  the  Continent — is  never  so 
excessive  as  in  an  artificial-lighted  room.  Where,  too,  a  workingman  can  in  a  few  steps 
find  a  cheerfully  lighted  reading-room,  with  society  or  papers,  or  where  a  club  is  easily 
open  to  him,  without  drinking,  it  will  also  be  found  that  he  ceases  to  frequent  the  saloon, 
and  almost  loses  his  taste  for  strong  drink. 

Whatever  elevates  the  taste  of  the  laborer,  or  expands  his  mind,  or  innocently  amuses 
him,  or  passes  his  time  pleasantly  without  indulgence,  or  agreeably  instructs,  or  provides 
him  with  virtuous  associations,  tends  at  once  to  guard  him  from  habits  of  intoxication. 
The  Kensington  Museum,  and  Sydenham  Palace,  of  London,  the  Cooper  Union,  the  Cen- 
tral Park,  and  free  reading-rooms  of  New  York,  are  all  temperance  societies  of  the  best 
kind.  The  great  effort  now  is  to  bring  this  class  of  influences  to  bear  on  the  habits  of  the 
laboring  people,  and  thus  diminish  intemperance. 

It  is  a  remarkable  fact,  in  this  connection,  that  though  ninety  out  of  the  hundred  of 
our  children  in  the  industrial  schools  are  the  children  of  drunkards,  not  one  of  .the  thou- 
sands who  have  gone  forth  from  them  has  been  known  to  have  fallen  into  intemperate 
habits.  Under  the  elevating  influences  of  the  school  thej^  imperceptibly  grow  out  of  the 
habits  of  their  mothers  and  fathers,  and  never  acquire  the  ap)>etite. 

Another  matter,  which  is  well  worthy  of  the  attention  of  reformers,  is  the  possibility  of 
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introducing  into  those  countries  where  heavy  flrinkin^  prevails  the  taste  for  h'ght  wines 
and  the  hai)it  of  o])en-air  drinking;.  The  j)a.ssion  for  alcohol  is  a  real  one.  On  a  broad 
scale  it  cannot  he  annihilated.  Can  we  not  satisfy  it  innocently?  In  this  country,  for 
instance,  iijjrht  wines  can  he  made  to  a  vast  extent,  and  finalh'  he  sold  very  cheaply.  If 
the  taste  for  them  were  formed  would  it  not  expel  the  appetite  for  whisky  and  brandy,  or 
at  least  in  the  comin^r  f-'cneration  form  a  new  hahit? 

There  is,  it  is  true,  a  jieculiar  intensity  in  the  American  temperament  which  makes  the 
takiiiff  of  concentrated  stimulus  natural  to  it.  It  will  need  some  time  for  men  accus- 
tomed to  work  uj)  their  nervous  excitement  to  a  white  heat  hy  repeated  draughts  of 
whisky  or  hrandy  to  he  cf>ntent  with  weak  wines.  Perhaps  the  present  generation  never 
will  he.  Hut  the  laws  of  health  and  morality  are  so  manifestly  on  the  side  of  drinking 
light  wines,  as  comj)ared  with  drinking  heavy  lifjuors,  that  any  effort  at  soci.il  im[)rove- 
ment  in  this  direction  woulrl  have  a  fair  chance  of  success.  Even  the  slight  change  of 
habit  involved  in  drinking  leisurely  at  a  table  in  the  open  air  with  women  and  children^ 
after  the  German  fashion — would  Vje  a  great  social  reform  over  the  hasty  bar  drinking 
while  standing. 

Sec.  227.     Concluding  Observations  by  Mi{.  Brace. 
Again  the  same  writer  says: 

If  a  student  of  history  were  reviewing  the  gloomy  list  of  the  evils  which  have  most 
ursed  mankind,  which  have  wasted  households,  stained  the  hand  of  man  with  his 
ii-llow's  hlood,  sown  quarrels  and  hatreds,  hroken  women's  hearts,  and  ruined  children 
in  their  earliest  years,  bred  poverty  and  crime,  he  would  place  next  to  the  V^loody 
name  of  War,  the  black  word  Intkmpkkance.  \o  wonder  that  the  best  rninds  of  modern 
times  are  considering  most  seriously  the  soundest  means  of  checking  it.  If  abstinence 
were  the  natural  and  ordy  means,  the  noVjle  soul  would  still  say,  in  the  words  of  Paul :  "It 
is  good  neither  to  eat  flesh  nor  to  drink  wine,  nor  anything  wherebj'  thy  brother  stum- 
bleth." 

But  abstinence  is  not  thor<^»ughly  natural;  it  has  no  chance  of  a  universal  acceptance; 
and  experience  shows  that  other  and  wider  means  must  be  employed.  We  must  trust  to 
the  imperceptible  and  widely  extended  influences  of  civilization,  of  higher  tastes,  and 
nif>re  refined  amusements,  on  the  masses.  We  must  employ  the  X"^'wers  of  education, 
and,  above  all,  the  boundless  force  of  religion,  to  elevate  the  race  above  the  tyranny  of 
this  tremendous  appetite. 

Sec.  228.     Looseness  of  Marriage  Obligations. 

The  dissolution  of  the  marriage  tie  is,  in  large  cities,  one  of  the  fruitful 
sources  of  crime.     Mr.  C.  D.  Brace  says: 

It  is  extraordinary,  among  the  lowest  clas.ses,  in  how  large  a  number  of  cases  a  second 
marriage,  or  the  breaking  of  marriage,  is  the  immediate  cause  of  crime  or  vagrancy 
among  the  children.  When  questioning  a  homeless  boy  or  street-wandering  girl  as  to  the 
former  home,  it  is  extremely  common  to  hear,  "I  couldn't  get  on  with  my  stepmother," 
or.  "my  stepfather  treated  me  badly,"  or,  "rny  father  left,  and  we  just  took  care  of  our- 
selves." These  apj>arently  exceptional  events  are  so  common  in  these  classes  as  to  fairly 
'  ftnstitute  them  an  im[)ortant  cause  of  juvenile  crime.  When  one  remembers  the  number 
of  hapfiy  second  marriages,  within  one's  acquaintance,  and  how  many  children  have 
never  felt  the  difference  between  their  stepmother  and  their  own  mother,  and  what  love 
rid  ytatience  and  self-sacrifice  are  shown  by  parents  to  their  stepchildren,  we  may  be 
-iirj)rised  at  the  contrast,  in  another  class  of  the  community.  But  the  virtues  of  the  poor 
spring  very  much  from  their  affections  and  instincts;  they  have  comparatively  little  self- 
control;  the  high  lessons  of  duty  and  consideration  for  others  are  seldom  stamped  on 
them,  and  religion  does  not  much  influence  their  more  delicate  relations  with  those  asso- 
ciated with  them.  They  might  shelter  a  strange  orfihan  for  years  with  the  greatest 
kindness,  but  the  bearing  and  forbearing  with  the  faults  of  another  person's  child  year 
after  year,  merely  from  motives  of  duty  or  affection  to  its  parent,  neiong  to  a  higher 
range  of  christian  virtues,  to  which  they  seldom  attain.  Their  own  want  of  self-control 
and  their  tendency  to  jealousy,  and  little  understanding  of  true  self-sacrifice,  combine  to 
weaken  and  embitter  these  relations  with  stenchildren.  The  children  themselves  have 
plenty  of  faults,  and  have  doubtless  been  little  governed,  so  that  soon  both  parties  jar 
and  rub  against  one  another;  and  as  neither  have  instincts  or  affections  to  fall  hack  upon, 
mere  principle  or  sense  of  duty  is  not  enough  to  restrain  them.  What  would  be  simply 
sliuhts  or  jars  in  more  controlled  persons,  Vjecome  collisions  in  this  class. 

Bitter  quarrels  spring  up  hietween  stepson  and  mother,  or  stepdaughter  and  father;  the 
other  parent  sometimes  sides  with  the  child,  sometimes  with  tne  father,  but  the  result  i.s 
similar.  The  house  becomes  a  kind  of  pandemonium,  and  the  girls  rush  desperately 
forth  to  the  wild  life  of  the  streets,  or  the  hoys  gradually  prefer  the  roaming  existence  of 
the  little  city  AraVj  to  such  a  quarrelsome  home.  Thus  it  happens  that  stepchildren 
among  the  poor  are  so  often  criminals  or  outcasts. 
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Sec.  229.     Opium  Habit. 

One  great  cause  of  crime  in  California  is  the  opium  habit.  The  person 
addicted  to  this  habit  becomes  weak  and  enervated.  His  moral  sense 
seems  to  become  deadened,  and  he  is  easily  led  into  crime.  In  addition 
to  this,  he  is  compelled,  in  most  instances,  to  mingle  with  the  criminal 
and  vicious  to  gratify  his  appetite.  Few  but  prison  officials  know  how 
widely  spread  is  this  vice  through  a  certain  class  of  youth  in  our  larger 
cities  and  towns. 

Sec.  230.     Other  Causes. 

As  we  said  in  the  beginning,  we  do  not  intend  to  discuss  this  topic  at 
length;  but  in  addition  to  the  causes  Ave  have  named,  we  may  say  that 
the  existence  of  a  servile  labor  class — the  Chinese — in  this  country,  has 
had  a  serious  effect.  They  have  driven  many  of  the  white  race  from 
avenues  of  employment,  and  have  introduced  to  the  youth  of  the  State 
some  of  the  most  debasing  of  Asiatic  vices,  while  members  of  the  race  form 
a  large  part  of  our  criminal  population. 

The  freedom  with  which  melodeons  and  dives  ply  their  trade,  inviting 
young  boys  to  familiarize  themselves  Avith  vice,  has  much  to  do  in  making 
criminals.  There  are  other  causes  which  will  occur  to  us  all.  It  Avould 
be  highly  interesting  to  scan  them  all,  but  the  limits  of  our  report  are 
such  that  we  must,  with  these  brief  remarks,  dismiss  the  subject. 
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CHAPTEE    XX. 


PKOPOSED   LEGISLATION. 

Sec.  231.  Laws  recommended. 

Sec.  232.  An  Act  to  establish,  regulate,  manage,  and  govern  a  State  Industrial 

Home  for  Boys. 

Sec.  233.  Continued— Sec.  2. 

Sec.  234.  Continued— Sec.  3. 

Sec.  235.  Continued— Sec.  4. 

Sec.  236.  Continued— Sec.  5. 

Sec.  237.  Continued— Sec.  6. 

Sec.  238.  Continued — Sec.  7. 

Sec.  239.  Continued— Sec.  8. 

Sec.  240.  Continued— Sec.  9. 

Sec.  241.  Continued — Sec.  10. 

Sec.  242.  Continued— Sec.  11. 

Sec.  243.  Continued— Sec.  12. 

S^c.  244.  Continued— Sec.  13. 

Sec.  245.  Continued — Sees.  14, 15. 

Sec.  24G.  An  Act  to  adopt  a  parole  system. 

Sec.  247.  An  Act  to  aid  discharged  convicts. 

Sec.  231.     Laws  Recommended. 

For  the  purpose  of  putting  some  of  the  views  expressed,  and  suggestions 
recommended,  into  a  tangible  form  in  the  foregoing  report,  our  Secretar}' 
has  prepared  a  number  of  bills  which,  if  enacted  into  laws,  will  carry 
into  effect  the  recommendations  we  have  made. 

We  do  not  believe  that  a  prison  system  can  be  perfected  at  once.  But 
there  are  some  things  that  we  very  urgently  recommend,  and  these  have 
been  embodied  in  the  drafts  of  Acts  Avhich  are  now  submitted. 

The  improvements  so  recommended  consist  of: 

1.  An  Act  to  regulate,  manage,  and  govern  a  State  Industrial  Home  for 
Boys. 

2.  The  adoption  of  the  parole  system. 

3.  An  Act  to  aid  discharged  prisoners. 

Sec.  232. — Section  1. 

An  Act  to  Est.\blish,  Regul.vte,  M.\k.\ge,  .\nd  Govern  a  State  Industrial  Home  for  Boys. 

The  People  of  the  State  of  California,  represented  in  Senate  and  Assembly,  do  enact  as  follows: 

Section  1.  There  shall  be  established  in  this  State  an  institution  under  the  name  and 
style  of  the  State  Industrial  Home  for  Boys,  and  the  sum  of  dollars  is  hereby  appro- 
priated from  the  General  Fund,  for  purchasing  and  preparing  the  grounds,  and  the  erec- 
tion of  suitable  buildings  therefor,  and  to  pay  the  current  expenses  of  said  Industrial 
Home. 

11" 
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Sec.  233.     Continued— Sec.  2. 

Sec.  2.  The  general  supervision  and  government  of  said  Industrial  Home  shall  be  vested 
in  a  Board  of  five  Directors,  who  shall  be  appointed  by  the  Governor,  by  and  with  the  advice 
and  consent  of  the  Senate.  The  terms  of  olflce  of  the  members  of  said  Board  shall  be  as 
follows :  Two  for  two  years,  two  for  four  years,  and  one  for  six  years,  from  the  first  day  of 
April,  eighteen  hundred  and  eighty-seven,  and  until  their  successors  shall  be  appointed 
and  qualified;  said  respective  terms  to  be  designated  in  their  several  appointments,  and 
at  the  expiration  of  their  several  terms  of  office,  their  successors  shall  be  appointed  for 
the  terms  of  six  years  each,  and  until  their  successors  are  elected  and  qualified.  The 
members  of  said  Board  of  Directors  shall  constitute  a  body  corporate  under  the  name 
and  style  of  "The  State  Industrial  Home  for  Boys,"  with  the  right  of  suing  and  being: 
sued,  of  making  and  using  a  common  seal,  and  of  altering  it  at  pleasure. 

Sec.  234.     Continued— Sec.  3. 

Sec.  3.  The  said  Board  of  Directors  are  hereby  empowered  to  select,  procure,  and  estab- 
lish with  all  convenient  dispatch  a  site  for  said  industrial  Home,  and  the  right  of  way  for 
suitable  drainage  therefrom,  and  for  that  purpose  they  are  also  hereby  authorized  to 
receive  proposals  for  the  donation  of  lands,  money,  or  building  materials,  for  the  location 
and  erection  of  said  Home,  on  behalf  of  the  State  and  for  the  benefit  of  said  institution; 

provided,  that  said  site  shall  not  contain  less  than acres  of  land,  and  that  good  and 

sufficient  titles  to  any  lands  thus  granted  or  donated,  and  securities  for  the  payment  of 
the  money  and  the  delivery  of  the  materials  donated,  in  case  any  such  donation  be  made, 
shall  be  olatained  by  said  Board  before  any  such  site  shall  be  fully  established.  '£^  .  .  ' 

Sec.  235.     Continued — Sec.  4. 

Sec.  4.  The  said  Board  having  established  a  site  for  said  institution,  shall  immediately 
deposit  a  certificate  of  their  determination,  together  with  all  conveyances  of  land 
granted,  and  seciirities  for  moneys  or  materials  donated,  in  the  office  of  the  Secretary  of 
State.  They  shall  also  prepare  and  adopt  a  plan  for  the  grounds,  buildings,  and  fixtures 
necessary  for  such  institution,  of  such  form,  dimensions,  and  style,  and  finish,  as  may  to 
them  seem  proper,  «nd  as  shall  come  within  the  cost  and  limit  of  the  sum  hereinbefore 
appropriated,  and  may  employ  an  architect  at  a  reasonable  compensation. 

Sec.  236.     Continued — Sec.  5. 

Sec.  5.  Said  Board  of  Control  shall  advertise  for  jiroposals  for  the  erection  and  fur- 
nishing of  such  buildings  or  parts  thereof  as  may  be  necessary  for  the  reception,  confine- 
ment, and  discipline  of  boys,  and  upon  the  reception  of  such  proposals  they  may,  in  their 
discretion,  make  contracts  with  the  lowest  responsible  bidders,  taking  into  consideration 
the  price,  time  of  performance,  and  the  responsibility  of  the  contractors  and  their  sure- 
ties. Said  contracts  when  executed  shall  be  deposited  in  the  office  of  the  Secretary  of 
State. 

Sec.  237.     Continued — Sec.  6. 

Sec.  6.  Said  Board  shall  make  out  and  deliver  to  the  Governor,  on  or  before  the  first 
day  of  November  of  each  year,  a  report  and  a  detailed  statement  of  their  operations  and 
allexpenditures  made  by  "them  during  the  preceding  fiscal  year.  The  members  of  said 
Board  shall  receive  no  compensation,  but  shall  be  allowed  their  traveling  and  other 
expenses  incurred  while  engaged  in  the  performance  of  official  duties,  to  be  audited  and 
allowed  by  the  Board  of  Examiners  and  paid  out  of  the  appropriations  for  said  institu- 
tion. 

Sec.  238.     Continued — Sec.  7. 

Sec.  7.  It  shall  be  the  duty  of  the  members  of  the  Board  of  Directors  to  meet  annu- 
ally at  said  Industrial  Home  on  the  first  Wednesday  in  July  of  each  year,  and  at  said 
annual  meeting  they  shall  elect  of  their  own  body  a  Chairman,  and  a  clerk,  who  may 
or  may  not  be  of  their  number.  Said  officers  shall  hold  their  offices  for  one  year,  and 
imtil  their  successors  shall  be  elected  and  qualified.  The  clerk  shall  give  such  bonds  as 
the  Board  may  direct  and  approve. 

Sec.  239.     Continued— Sec.  8. 

Sec  8.  It  shall  be  the  duty  of  the  Board  to  meet  once  every  three  months,  and  oftener 
if  deemed  advisable.  They  shall  prepare,  systematize,  and  adopt  a  sj^stem  of  government 
for  said  Industrial  Home,  embracing  all  such  rules,  regulations,  and  general  laws  as  may 
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he  deemed  necessary  for  preserving  order,  for  enforcing  discipline,  for  imparting  instruc- 
tion, for  ]n-oserving  health,  and  for  the  proper  physical,  intellectual,  and  moral  training 
of  the  inmates.  Said  Home  shall  be  conducted  on  the  family  or  cottage  plan.  The  inmates 
^hall  receive  such  instruction  in  mechanical  pursuits  as  the  Board  may  deem  proper. 
The  sail!  Board  shall  determine  the  number  of  officers  and  employes  that  may  be  required, 
and  shall  fix  their  compensation  and  prescribe  their  duties.  They  shall  appoint  a  Super- 
intendent, who  shall  hold  office  for  the  term  of  two  years,  and  shall  give  a  bond  in  the 
sum  of  twenty-five  thousand  dollars  for  the  faithful  performance  of  his  duties.  All  other 
officers  and  employe's  shall  be  appointed  by  the  Superintendent,  and  shall  hold  during 
his  pleasure.  The  Superintendent  shall  receive  a  salary  not  exceeding  two  thousand  dol- 
lars per  annum. 

Sec.  240.     Continued— Sec.  9. 

Sec.  9.  For  the  purpose  of  maturing  said  system  of  government  and  discipline,  it  shall 
be  competent  for  said  Board  to  authorize  one  of  their  number  to  visit  some  similar  insti- 
tution now  in  operation,  and  of  the  best  repute,  and  by  a  personal  inspection  and  investi- 
gation to  acquire  an  insight  into  the  principles  and  working  of  the  model  system  thus 
selected,  for  the  information  and  benefit  of  said  Board.  The  expenses  of  such  member 
shall  not  exceed  five  hundred  dollars,  and  shall  be  payable  out  of  the  fund  for  the  use  or 
support  of  said  institution. 

Sec.  241.     Continued — Sec.  10. 

Sec.  10.  Every  male  person  under  the  age  of  sixteen  years  who  shall  be  convicted 
before  any  Court  or  magistrate  of  competent  jurisdiction  for  any  offense  punishable  by 
law,  by  fine  or  imprisonment,  or  both,  and  who  in  the  opinion  of  such  Court  or  magis- 
trate would  be  a  fit  subject  for  commitment  to  the  State  Industrial  School  for  Boys,  except 
in  case  of  offenses  punishable  by  law  with  death  or  with  imprisonment  for  life,  may  be 
sentenced  by  such  Court  or  magistrate  to  such  school,  until  he  shall  reach  the  age  of 
twenty-one  years,  or  until  discharged  by  law,  or  as  in  this  Act  provided.  The  Board  of 
Directors  shall  have  authority  to  make  rules  reducing,  as  a  reward  for  good  conduct,  the 
time  for  which  such  persons  have  been  sentenced.  It  shall  be  the  duty  of  all  Courts  and 
magistrates  sentencing  boys  to  said  Home,  to  certify  to  the  keeper  of  said  Home  the  age 
of  the  person  so  committed,  as  nearly  as  can  be  ascertained  by  testimony  taken  under 
oath  before  such  Court  or  magistrate,  or  in  such  manner  as  the'Court  or  magistrate  may 
direct. 

Sec.  242.     Continued — Sec.  11. 

Sec.  11.  Before  any  sentence  made  by  a  Police  Court  or  by  a  Justice  of  the  Peace  under 
this  Act  shall  be  executed,  it  shall  be  approved  by  the  Judge  of  the  Superior  Court  of  the 
county  in  which  such  Police  Court  or  Justice  of  the  Peace  has  jurisdiction,  and  his  approval 
indorsed  on  the  warrant  of  commitment;  and  if  such  sentence  shall  be  disapproved,  the 
Police  Court  or  Justice  of  the  Peace  shall  have  iJower  to  pronounce  the  ordinary  sentence 
pronounced  by  law. 

Sec.  243.     Continued — Sec.  12. 

Sec.  12.  It  shall  be  lawful  for  the  Board  of  Directors,  whenever  in  their  discretion  they 
niaj-  deem  any  of  the  inmates  of  said  institution  to  have  been  so  far  reformed  as  to  justify 
his  discharge,  to  liberate  such  inmate,  or  to  liind  him  by  articles  of  indenture  to  any  suit- 
able person  who  will  engage  to  educate  such  inmate  and  to  instruct  him  in  some  proper 
art  or  trade;  or  said  Board  may  return  any  such  boy  to  his  parents,  or  other  guardians, 
when  they  shall  have  become  bound  to  said  Board  with  sufficient  sureties  of  his  good 
behavior  and  care;  or  said  Board  may  place  any  such  boy  in  the  care  of  any  resident  of 
this  State  who  is  the  head  of  a  family,  and  of  good  moral  character,  but  on  such  terms 
and  conditions  as  the  Board  may  prescribe. 

Sec.  244.     Continued— Sec.  13. 

Sec.  1.3.  Any  boy  who  may  be  found  incorrigible,  or  an  improper  subject  for  admission 
to  said  institution,  may  be  returned  by  the  Board  to  the  Court  or  magistrate  by  whom 
said  boy  was  committed,  or  his  successor  in  office;  and  thereupon  such  Court  or  magis- 
trate shall  have  power  to  pass  such  sentence  as  would  have  been  legal  in  the  first  instance 
if  said  boy  had  not  been  sent  to  said  Home. 

Sec.  245.     Continued — Secs.  14,  15. 

Sec.  14.  It  shall  be  the  duty  of  said  Board  of  Control  to  provide  a  book,  in  which  shall 
be  registered  the  names,  ages,  and  religion  professed  of  the  boys  received  in  said  Indus- 
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trial  Home,  the  date  of  their  reception,  and  of  their  leaving,  the  names  and  residence  of 
their  parents,  and  whether  such  boys  were  apprenticed ;  the  name,  residence,  and  occupa- 
tion of  the  head  of  such  family,  or  such  person  to  whom  he  was  apprenticed. 
Sec.  15.    This  Act  shall  take  effect  from  and  after 

Sec.  246.     A:s  Act  to  Adopt  a  Parole  System. 

An  Act  to  Amend  Section  Twenty-three  of  an  Act  Entitled  "An  Act  to  Define, 
Regulate,  and  Govern  the  State  Prisons  of  California,"  Approved  April  Fif- 
teenth, Eighteen  Hundred  and  Eighty. 

7%e  People  of  the  State  of  California,  represented  in  Senate  and  Assembly,  do  enact  as  follows: 

Section  1.  Section  twenty -three  of  an  Act  entitled  "  An  Act  to  define,  regulate,  and 
govern  the  State  Prisons  of  California,"  approved  April  fifteenth,  eighteen  hundred  and 
eighty,  is  hereby  amended  so  as  to  read  as  follows : 

Section  23.  The  State  Board  of  Prison  Directors  shall  require  of  every  able-bodied  con- 
vict confined  in  a  State  Prison  as  many  hours  of  faithful  labor  in  each  and  every  day 
during  his  term  of  imprisonment  as  shall  be  prescribed  by  the  rules  and  regulations  of 
the  prison.  Everj'  convict  who  shall  have  no  infraction  of  the  rules  and  regulations  of 
the  prison  or  laws  of  the  State  recorded  against  him,  and  who  performs  in  a  faithful, 
orderly,  and  peaceable  manner  the  duties  assigned  to  him,  shall  be  allowed  from  his  term, 
instead  and  in  lieu  of  the  credits  heretofore  allowed  by  law,  a  deduction  of  two  months 
in  each  of  the  first  two  years,  four  months  in  each  of  the  next  two  j'ears,  and  five  months 
in  each  of  the  remaining  years  of  said  term,  and  pro  rata  for  any  part  of  a  year,  where 
the  sentence  is  for,  or  more  or  less  than  a  j'ear.  The  mode  of  reckoning  credits  shall  be 
as  shown  in  the  following  table: 


Number  of  Years  of 
Sentence. 


Good  Time  Granted. 


rwr  ^  ^  r,     J  nr-       ,r    ,  I  Time  to  bc  Served  if  Full  Time 

Total  Good  Time  Made.        j  j^  ^^^^^ 


1st  year ;  2  months ,  2  months | 10  months. 

2d  year \  2  months  _ -!  4  months ' 1  year  and  8  months. 

3d  year i  4  months j  8  months 2  years  and  4  months. 

4th  year 4  months :  1  year 3  years. 

5th  year 5  months '  1  year  and  5  months  .-.  ] 3  years  and  7  months. 

6th  year :  5  months .  1  year  and  10  months .-- 4  years  and  2  months. 

7th  year ]  5  months I  2  years  and  3  months  -.-' 4  j'ears  and  9  months. 

8th  year i  5  months 2  years  and  8  months  ..-j 5  years  and  4  months. 

9th  year j  5  months i  3  years  and  1  month I---5  years  and  11  months. 

10th  year I  5  months  - 3  years  and  6  months  ...j 6  years  and  6  nronths. 

And  so  on  through  as  many  years  as  may  be  the  term  of  the  sentence.  Each  convict 
shall  be  held  entitled  to  these  deductions,  unless  the  Board  of  Directors  shall  find  that 
for  misconduct  or  other  cause  he  should  not  receive  them.  But  if  any  convict  shall  com- 
mit any  assault  upon  his  keeper,  or  any  foreman,  officer,  convict,  or  person,  or  otherwise 
endanger  life,  or  shall  be  guilty  of  any  flagrant  disregard  of  the  rules  of  the  prison,  or 
commit  any  misdemeanor,  or  in  any  manner  violate  any  of  the  rules  and  regulations  of 
the  prison,'he  shall  forfeit  all  deductions  of  time  earned  by  him  for  good  conduct  before 
the  commission  of  such  offense,  or  that  under  this  section  he  may  earn  in  the  future,  or 
shall  forfeit  such  part  of  such  deductions  as  to  the  Board  of  Directors  may  seem  just; 
such  forfeiture,  however,  shall  be  made  only  by  the  Board  of  Directors  after  due  proof 
of  the  offense,  and  notice  to  the  offender ;  nor  shall  any  forfeiture  be  imposed  when  a 
party  has  violated  any  rule  or  rules  without  violence  or  evil  intent,  of  which  the  Direct- 
ors shall  be  the  sole  judges.  The  Board  shall  have  power  to  restore  credits  forfeited,  for 
such  reasons  as  by  them  may  seem  proper. 

The  State  Board  of  Prison  Directors  of  this  State  shall  have  power  to  establish  rules 
and  regulations  under  which  any  prisoner  who  is  now  or  hereafter  may  be  imprisoned 
under  a  sentence  other  than  for  murder  in  the  first  or  second  degree,  who  may  have 
served  one  calendar  year  of  the  term  for  which  he  was  convicted,  and  who  has  not  pre- 
viously been  convicted  of  a  felony  and  served  a  term  in  a  penal  institution,  may  be  allowed 
to  go  upon  parole  outside  of  the  buildings  and  inclosures,  but  to  remain  while  on  parole, 
in  the  legal  custody,  and  under  the  control  of  said  Board  of  Directors,  and  subject  at  any 
time  to  be  taken  back  within  the  inclosure  of  said  prison;  and  full  power  to  make  and 
enforce  such  rules  and  regulations,  and  to  retake  and  imprison  any  convict  so  upon  parole, 
is  hereby  conferred  upon  said  Board  of  Directors,  whose  written  order,  certified  by  the 
President  of  said  Board,  shall  be  a  sufficient  warrant  for  all  officers  named  therein,  to 
authorize  such  officer  to  return  to  actual  custody  any  conditionally  released  or  paroled 
prisoner;  and  it  is  hereby  made  the  duty  of  all  Chiefs  of  Police  and  Marshals  of  cities, 
and  villages,  and  the  Sheriffs  of  counties,  and  of  all  police,  prison,  and  peace  officers  and 
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constables,  to  execute  any  such  order  in  like  manner  as  ordinary  criminal  process.    If  any 
prisoner  so  paroled  shall  leave  the  State,  he  shall  be  held  as  an  escaped  prisoner,  and 
arrested  as  such. 
Sec.  2.    This  Act  shall  take  effect  immediately. 

Sec.  247.    An  Act  to  Aid  Discharged  Prisoners. 

An  Act  to  Amend  Section  Six  of  an  Act  Entitled  "A:n  Act  to  Define,  Regul.\te, 
AND  Govern  the  State  Prisons  of  California,"  Approved  April  Fifteenth, 
Eighteen  Hundred  and  Eighty. 

The  People  of  the  State  of  California,  represented  in  Senate  and  Assembli/,  do  enact  as  follows: 

Section  1.  Section  six  of  an  Act  entitled  "An  Act  to  define,  regulate,  and  govern  the 
Stiite  Prisons  of  California,"  approved  April  fifteenth,  eighteen  hundred  and  eighty,  is 
hereby  amended  so  as  to  read  as  follows : 

Section  C.  The  Board  of  Directors  shall  have  power  to  establish  an  office  in  San  Fran- 
cisco, and  to  employ  a  Secretary  and  fix  his  compensation.  They  shall  have  power  to 
appoint  an  agent  for  discharged  convicts,  to  prescribe  his  duties,  and  fix  his  compensa- 
tion; movided,  that  his  salary  shall  not  exceed  eighteen  hundred  dollars  per  annum.  He 
.shall  nold  office  at  the  pleasure  of  the  Board,  and  they  may,  in  addition  to  his  salary, 
allow  him  a  reasonable  amount  for  traveling  expenses  and  for  aiding  worthy  discharged 
prisoners.  His  salary,  expenses,  and  other  allowances  shall  be  paid  in  the  same  manner 
and  from  the  same  fund  as  other  claims  against  the  prison,  but  such  expenses  and  allow- 
ances, exclusive  of  his  salary,  shall  not  exceed  two  thousand  dollars  per  annum. 

Sec.  2.    This  Act  shall  take  effect  immediatelv. 
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CHAPTER    XXI. 


CONCLUDING  OBSERVATIONS. 

Sec.  248.    Scope  of  report. 
Sec.  249.    Acknowledgments. 
Sec.  250.    Adoption  of  report. 

Sec.  248.     Scope  of  Report. 

In  the  foregoing  pages  we  have  endeavored  to  go  over  the  whole  field,  or 
nearly  the  whole  field  of  penology,  as  applicable  to  our  condition.  We 
have  attempted  to  collate  material  which  we  trust  will  be  of  advantage  in 
the  solution  of  the  many  different  problems  connected  with  this  vastly 
important  subject.  We  have  not  assumed  the  role  of  fault-finders  or  of 
visionaries,  but  as  practical  men  have  endeavored  calmly  to  consider  all 
that  might  be  urged  either  in  behalf  of  or  against  our  present  system. 

Sec.  249.    Acknowledgments. 

We  are  under  a  deep  load  of  obligation  to  your  Excellency  for  the  keen 
interest  which  you  have  always  taken  in  our  labors.  You  have  attended 
several  of  our  meetings,  and  have  made  to  us  valuable  suggestions,  some 
of  Avhich  are  engrafted  in  the  foregoing  report.  You  have  acted  on  the 
theory  that  the  prison  system  of  a  State  is  one  of  its  most  important 
departments,  and  that  anything  that  could  be  devised  to  effect  the  reforma- 
tion of  the  prisoner,  and  restore  him  to  society,  an  honest  and  industrious 
citizen,  was  deserving  of  the  highest  consideration.  If  our  labors  shall 
result  in  aught  that  is  wise  and  beneficial,  you  deserve  a  large  share  of  the 
credit,  for  the  counsel  and  assistance  with  which  you  have  ever  favored 
us.  In  this  department  of  the  government,  your  whole  course  in  making 
the  prisons  of  the  State  non-partisan,  and  attempting,  so  far  as  lay  in 
your  power,  to  have  them  managed  in  accordance  with  the  most  approved 
views  of  penological  science,  entitle  you  to  say  that  you  have  not  acted  as 
a  selfish  politician,  but  as  an  earnest  and  patriotic  statesman. 

To  the  press  of  the  State,  which,  in  the  main,  has,  appreciated  the 
importance  of  the  topics  investigated  by  the  Commission,  and  whose 
assistance  has  been  invaluable  in  calling  public  attention  to  many  of  the 
measures  advocated,  our  thanks  are  due. 

And  to  those  ladies  and  gentlemen  who  have  favored  us  with  their 
views,  we  desire  to  say  that  we  are  grateful  to  you  for  your  kindness. 
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Sec.  250.     Adoption  op  Report. 

The  foregoing  report  was  prepared  by  the  Secretary,  Mr.  Devlin,  and, 
after  several  modifications  and  amendments,  was  finally  adopted,'  at  a 
meeting  of  the  Commission  held  at  the  Palace  Hotel,  San  Francisco, 
December  6,  1886.  In  all  the  reconmiendations  made  by  the  Commission 
as  to  legislation,  the  members  unanimously  concurred.  In  all  other  mat- 
ters there  was  unanimous  concurrence,  save  on  the  topic  of  indeterminate 
sentence.  On  this  subject  Mr.  Hendricks  differed  from  some  of  the  views 
expressed  by  the  Commission  in  the  chapter  on  "  Indeterminate  Sentences." 
His  views  will  be  found  in  his  report  made  to  the  Board,  and  which,  by 
the  permission  of  the  Board  given  at  this  meeting,  he  will  issue  as  a  sepa- 
rate document.  But  the  foregoing  is  now  submitted  to  you  as  the  report 
of  the  Commission. 


Very  respectfully  submitted. 


W.  C.  HENDRICKS,  President, 
ROBT.  T.  DEVLIX,  Secretary, 
CHAS.  SONNTAG, 
JOHX  BOGGS, 
JAMES  H.  WILKINS, 

Penological  Commissioners. 


APPENDIX. 


CORRESPONDENCE. 


The  Secretary  has  ever  since  the  organization  of  the  Commission  been 
in  correspondence  with  persons  from  Avhom  it  was  expected  that  informa- 
tion might  be  gleaned  of  value  to  the  Commission.  Quotations  have  been 
taken  from  some  of  these  letters  in  treating  of  particular  subjects.  For 
the  purpose  of  showing  the  interest  taken  throughout  the  world  in  sub- 
jects of  the  character  forming  our  report  and  of  presenting  the  views 
of  those  whose  opinions  are  entitled  to  high  consideration  and  our  efforts 
to  obtain  such  views,  we  subjoin  some  of  the  most  important  replies 
received  in  answer  to  these  letters  of  inquiry. 

We  desire  in  this  place  to  return  our  thanks  to  those  who  have  been 
kind  enough  to  furnish  us  with  their  views  on  the  topics  concerning  which 
information  was  sought. 

Boys'  Lodging  House,  of  the  Children's  Aid  SociE'Ti',  ) 
314  East  35th  St.,  New  York,  March  27,  1886.  \ 

Mr.  Robert  Devlin,  Secretary: 

Dear  Sir:  It  would  be  a  pleasure  to  me,  if  I  could  in  any  way  aid  you 
in  your  undertaking.  But  my  experience  is  with  another  class — homeless 
boys.  We  help,  by  giving  them  home  comforts,  and  charging  5  cents  a 
meal,  and  5  cents  for  a  clean  bed.     Hot  and  cold  baths  and  washing  free. 

We  urge  them  to  learn  a  trade,  and  send  those  who  Ave  think  are  suit- 
able, to  homes  on  farms.  We  use  only  moral  suasion.  If  a  boy  has  no 
money  we  trust  him.  so  Ave  try  to  make  them  self-reliant  and  independent. 
We  pay  them  5  cents  a  month  interest  on  all  money  they  save,  up  to  $20. 
We  ha\^e  books,  and  a  large  pleasant  room;  five  months  in  the  year  night 
school,  that  all  must  attend  unless  they  are  at  work.  Sunday  evenings  a 
short,  lively,  practical  talk  and  singing. 

Kindness,  but  firmness,  patience,  and  a  real  interest  in  helping  these 
boys.  Let  them  understand  that  you  knoAV  them,  and  knowing  them  you 
desire  to  help  them  help  themseh'es.  Never  give  or  alloAv  goody  talk;  gi\'e 
them  open,  honest,  hearty  talk  if  you  must  talk  to  them.  Let  them  feel 
free  to  come  to  you  and  talk,  but  all  complaints  must  be  made  in  the 
presence  of  the  person  or  thing  complained  of.  And  then  hejv8i.  If  you 
blame  a  boy  wrongfully,  acknoAvledge  it,  and  ask  his  pardon. 

I  am  simply  gi\ang  you  the  outline  of  my  Avay  of  doing  for  the  past 
seven  years. 

I  find  that  some  boys  will  be  criminals.  They  choose  to  be.  Many 
would  gladly  live  honest  lives  if  they  could  have  AA'ork  and  earn  Avages  to 
pay  their  Avay.     The  cause  of  many  going  astray  is  the  small  pay.     Boys 
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from  sixteen  to  twenty  in  this  city  are  receiving  from  $3  to  $4  a  week.  It 
is  nnjust,  and  injustice  is  the  cause  of  most  of  the  crime.  And  the  law 
makers  and  Christian  business  men  are  to  blame.  In  their  hurry  to  get 
rich  they  rob  the  poor.  And  most  organized  charity  is  a  hnmbug  and  a 
fraud.  If  the  working  men  were  paid  fair  wages,  two  thirds  of  all  the 
efforts  made  to  help  the  poor  and  the  fallen,  could  be  swept  away,  and 
instead  of  building  up  a  huge  system  of  pauperism  and  mission  hypocrisy, 
this  land  of  ours  could  be  the  home  of  prosperous  families. 

Pardon  me,  but  I  feel  deeply  on  this  subject.    These  are  simply  my  views. 
Respectfullv, 

WM.  H.  MATHEWS. 

Department  of  Justice,  I 
Washington,  D.  C,  March  27, 1886.  j 

Robert  T.  Devlin,  Esq.,  Sacramento,  California: 

Sir:  Your  favor  of  the  twentieth  has  been  received.  I  do  not  know 
that  I  will  have  time  in  the  midst  of  so  many  things  claiming  my  attention 
to  do  what  you  request,  but  I  will  see  if  I  can,  and  make  every  effort  to  do 
so,  and  if  I  do  not  send  you  anything,  it  will  be  simply  because  I  have  not 
the  time  to  do  it.  I  assure  you  I  have  the  inclination. 
Very  truly,  etc., 

A.  H.  GARLAND. 

Mr.  Garland  subsequently  sent  us  reports  of  his  Department,  in  which 
mention  is  made  of  the  care  of  United  States  prisoners. 


Treasury  Department,  | 
Washington,  March  27,  1886.  j 

Robert  T.  Devlin,  Esq.,  Secretary  California  State  Penological  Commission' 

Sir:  I  write  to  acknowledge  the  receipt  of  your  communication  of  the 
twentieth  instant,  addressed  to  the  Secretary,  asking  for  an  expression  of 
his  views  as  to  the  best  methods  of  reforming  youthful  criminals,  etc. 
Owing  to  the  illness  of  the  Secretar}^  an  early  repl}'  to  your  communica- 
tion is  not  probable. 

Respectfully  yours, 

THOS.  J.  BRENNAN,  Private  Secretary. 


Post  Office  Department,  Office  of  the  Postmaster  General,  | 
Washington,  D.  C,  March  27,  1886.  J 

Robert  T.  Devlin,  Esq.,  Secretary,  Sacramento,  Cal.: 

Dear  Sir:  Your  favor  of  the  twentieth  is  received,  and  I  regret  that  the 
pressure  of  my  public  duties  do  not  afford  me  the  time  to  sufhciently  con- 
sider and  express  my  views  upon  the  interesting  subject  upon  which  you 
write. 

Very  truly  yours, 

WM.  F.  VILAS. 

R.   HoE   &   Co.,   Printing  Press,   Machine,  and   Saw  ) 
Manufacturers,  New  York,  March  29,  1886.         j 

Dear  Sir:  Your  esteemed  favor  of  the  twentieth  instant  is  received,  but 
should  have  been  addressed  to  my  uncle,  INIr.  Richard  M.  Hoe,  who  has 
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been  for  many  years  connected  with  the  House  of  Refuge  on  Randall's 
Island,  and  other  similar  institutions.  Unfortunately  he  is  at  present  in 
Europe,  the  time  for  his  return  being  uncertain,  but  your  letter  will  be 
handed  to  him. 

Yours,  very  truly, 

ROBERT  HOE. 

Robert  T.  Devlin,  Esq.^  California  State  Penological  Commission,  Sacra- 
mento, Cal. 


Newsboys'  Lodging  House,  ) 
No.  9  Duane  Street,  New  York,  March  29,  1886.  \ 

Dear  Sir:  I  beg  leave  to  acknowledge  the  receipt  of  your  letter  of  the 
twentieth,  and  regret  exceedingly  that  I  cannot  reply  to  your  letter  at  full 
length,  for  I  am  confined  to  my  bed.  I  know  of  no  one  so  familiar  with 
the  subject,  or  more  capable  of  gi\ang  you  the  information  you  ask  for,  as 
Mr.  Charles  L.  Brace,  Secretary  of  Children's  Aid  Society,  27  St.  Mark's 
Place,  New  York  City.    , 

Respectfully  yours, 

CHARLES  O'CONNOR. 
RoBT.  T.  Devlin,  Esq. 


Children's  Aid  Society,  24  St.  Mark's  Place,  ") 
Eighth  Street,  Bet.  Second  and  Third  Avenues, 

New  York,  March  29,  1886.  ) 

Robert  T.  Devlin,  Esq.,  Secretary,  etc.: 

My  Dear  Sir:  Your  favor  of  March  twentieth  was  received.  In  reply 
I  beg  leave  to  refer  you  to  my  work,  "The  Dangerous  Classes  of  New 
York,"  and  the  last  annual  report  of  the  Children's  Aid  Societ}',  copies  of 
which  I  take  pleasure  in  sending  j^ou,  and  which  give  my  views  on  the 
subject  you  have  under  consideration.  The  indeterminate  sentence,  as 
carried  out  at  the  Elmira  Reformatory,  I  have  carefully  examined  and 
consider  the  system  excellent,  and  the  institution  itself  is  certainly  supe- 
rior to  any  institution  of  its  kind  in  this  country,  and  equal  to  any  abroad. 
Trusting  this  will  be  satisfactory,  believe  me,  dear  sir, 
Yours,  very  truly, 

C.  L.  BRACE,  Secretary. 


House  of  Representatives,  United  States 
Washington,  D.  C,  March  27,  1886. 

Robert  T.  Devlin,  Esq.,  Secretary: 

Dear  Sir:  Your  letter  received.  I  have  not  made  any  special  study  of 
the  subject  about  which  you  write,  and  my  opinion  would,  therefore,  be  of 
small  value. 

I  advise  you  to  write  to  the  Managers  of  the  Eastern  Penitentiary.  Phil- 
adelphia, Pennsylvania. 

Yours,  truly, 

SAM.  J.  RANDALL. 
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Illinois  State  Penitentiary,  Warden's  Office,  ) 
JoiLET,  Illinois,  April  1,  1886.  ]" 

R.  T.  Devlin,  Sacramento  City,  California: 

Hon.  John  A.  Logan,  of  the  United  States  Senate,  has  referred  to  me  5^oiir 
letter  to  him  of  March  thirtieth,  and  has  asked  me  to  reply  to  the  same.  I 
am  now  preparing  answers  to  a  series  of  printed  questions,  proposed  by 
your  Commission  through  Mr.  Hendricks;  as  they  will  cover  all  the  points 
suggested  in  yoar  letter,  I  will  refer  you  to  them  as  my  reply. 
Respectfully, 

R.  W.  McLAUGHEY,  Warden. 


Senate  Chamber,  Washington,  March  31,  1886. 

Dear  Sir:  I  have  yours  of  the  twentieth  instant.  The  pressure  upon 
my  time  is  so  great  that  it  is  impracticable  for  me  to  express  at  large  any 
views  on  the  subject  of  the  reformation  of  youthful  criminals,  or  what  is 
proper  to  be  done  for  the  welfare  of  discharged  prisoners.  I  should,  how- 
ever, think  it  to  be  clear  as  to  juvenile  offenders  that  kind  treatment, 
stead}'-  discipline,  regular  work  and  instruction,  both  ordinary  and  moral, 
must  be  the  fundamental  means  of  reformation. 

And  for  discharged  prisoners,  it  seems  obvious  to  me  that  what  the}' 
need  most  is  opportunity  for  honest  labor.     In  haste. 
Sincerely  yours, 

GEO.  F.  EDMUNDS. 

Robert  T.  Devlin,  Esq.,  Sacramento,  Cal. 


United  States  Senate,  ) 
Committee  on  Foreign  Relations,  April  7,  1886.  j 

Mr.  Robert  T.  Devlin,  Secretary  California  State  Penological  Commission, 
Sacramento,  Cal.: 

Dear  Sir:  I  regret  very  much  that  the  pressure  of  public  business  at 
present  will  prevent  me  from  replying  to  the  questions  submitted  in  your 
favor  of  the  twenty-seventh  ultimo. 

I  have,  however,  asked  General  R.  Brinkerhoff",  of  Mansfield,  Ohio,  a 
gentleman  who  has  made  these  matters  a  life-long  study,  to  answer  for 
me.     I  hope  that  you  will  soon  hear  from  him. 
Very  truly  yours, 

JOHN  SHERMAN. 

State  of  Iowa,  Executive  Office,  ) 
Des  Moines,  April  9,  1886.  ) 

RoBT.  T.  Devlin,  Esq.,  Secretary  California  State  Penological  Commission, 
Sacramento,  California: 

Dear  Sir:    The  Governor  instructs  me  to  acknowledge  the  receipt  of 
your  favor  of  the  third  instant,  and  to  inform  you  that  it  has  been  referred 
to  Major  G.  W.  Crosley,  Warden  of  the  State  Penitentiary,  who  will,  in 
behalf  of  the  Governor,  make  a  full  repl}^  to  your  inquiries. 
Very  respectfully, 

FREDERICK  W.  HOSSFELD, 

Private  Secretarv. 


li 
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Upson,  Walton  &  Co.,  159,  161,  and  163  River  Street,  ) 
Cleveland,  Ohio,  April  8, 1886.  ) 

Robert  T.  Devlin,  Esq.,  Secretary  California  State  Penological  Commis- 
sion, Sacramento,  California: 

Dear  Sir:  Your  kind  request  for  my  views  on  the  subject  of  the  refor- 
mation of  3^outhful  criminals,  and  of  the  care  of  and  aid  to  discharged  con- 
Nicts,  merits  greater  consideration  than  my  pressure  of  business  cares  at 
present  leaves  me  time  to  devote  to  it.  I  will  endeavor  to  put  some 
thoughts  on  paper  within  the  next  month,  however;  only  premising  that 
the  man  who  can  thoroughly  solve  these  two  problems  is  "coming,"  but  has 
not  yet  arrived. 

Respectfully, 

J.  W.  WALTON. 

Hayesville,  Ohio,  April  7,  1886. 

R.  T.  Devlin,  Esq.,  Secretary  Penological  Commission,  Sacramento,  Cat.: 

Dear  Sir:  Your  favor  was  received  a  week  ago,  but  in  reply  am  sorrj- 
that  I  am  not  in  possession  of  any  information  that  Avould  greatly  bene- 
fit your  cause  and  Commission.  Our  county  is  not  a  large  and  populous 
one,  neither  are  there  any  large  towns  in  it,  so  my  experience  as  a  member 
of  the  visiting  committee  would  not  be  as  great  as  those  of  some  of  the 
larger  and  more  densely  populated  counties  in  our  State.  I  served  as 
Sheriff  four  years,  and  have  had  some  practical  experience  with  prisoners. 
There  should  be  in  every  prison  ample  means  for  keeping  the  younger 
prisoners  separate  from  the  older  and  more  hardened  ones.  Also,  I  think, 
those  charged  with  high  crimes  and  those  charged  with  minor  offenses 
should  not  be  permitted  to  mingle  together  nor  communicate  with  each 
other.  We  have  in  our  State  a  system  of  reform  schools  which  I  think 
are  doing  a  good  work.  The  ^^ Reform.  Farm,"  near  Lancaster,  Ohio,  is  a 
place  where  any  boy  who  is  not  over  sixteen  nor  under  ten  may  be  sent,  on 
complaint  of  his  parent,  guardian,  or  next  friend,  when,  on  the  sworn 
statement  of  two  respectable  witnesses,  it  is  shown  that  he,  by  reason  of 
his  incorrigible  or  criminal  conduct,  is  beyond  the  control  of  such  parent, 
guardian,  or  next  friend,  and  that  from  regard  to  his  future  welfare,  and 
the  protection  of  society,  he  should  be  placed  under  restraint;  also,  any 
such  youth  convicted  of  any  crime  or  offense  may,  at  the  discretion  of  the 
Court  giving  sentence,  in  lieu  of  being  sent  to  jail  or  penitentiary,  be  sent 
to  the  Reform  School. 

We  are  now  trying  a  system  of  paroling  convicts  out  of  the  penitentiary, 
which  I  think  is  likely  to  have  a  beneficial  influence  in  the  way  of  reforma- 
tion. It  puts  the  prisoner  in  a  position  where,  by  his  good  conduct,  he  not 
only  gains  his  release  from  prison,  but  also  starts  on  the  road  to  honor  and 
reputation  as  a  citizen.  I  have  no  printed  matter  bearing  on  the  subject. 
that  would  in  any  way  benefit  you.  Would  advise  you  to  write  to  General 
Brinkerhoff,  INIansfield.  Ohio.  He  has  been  devoting  some  attention  to 
prison  reform  in  our  State.  He  is  a  man  of  intelligence,  and  could,  per- 
haps, give  you  some  useful  informatian. 

I  was  in  your  beautiful  city  frequently  during  the  years  1855,  1856, 1857. 
Am  a  great  friend  of  California,  and  always  delighted  to  hear  from  the 
Golden  State.  The  man  who  has  worked  for  me  the  last  two  years  went 
to  California  last  month,  and  is  well  pleased  with  the  country. 

Please  let  me  hear  from  you  again.  An}^  information  in  my  possession 
will  be  given  cheerfully  when  requested. 

I  remain,  yours,  truly,  WM.  0.  PORTER. 
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Girls'  Lodging  House,  Under  Care  of  Children's  Aid  Society,  ) 
27  St.  Mark's  Place,  New  York,  April  1,  1886.  f 

Robert  T.  Devlin,  Esq.: 

Dear  Sir:  As  the  Girls'  Lodging  House  is  not  intended  for  criminals, 
but  only  for  the  protection  and  guidance  of  young  girls  who  have  not 
crossed  the  line  between  simple  folly  and  vice,  yet  who  greatly  require  care 
and  sometimes  restraint,  I  have  no  experience  which  would  be  of  any  value 
in  your  good  work.  I  always  send  fallen  girls  to  the  reformatories  provided 
for  their  care,  such  as  the  "Midnight"  or  "Florence"  Mission,  the  "Wet- 
more  Home,"  or  the  "  Hopper  Home." 
Very  respectfully, 

E.  S.  HURLEY,  Matron. 


State  of  Illinois  Board  of  Public  Charities,  | 
Springfield,  April  12,  1886.  j 

Hon.  Robert  T.  Devlin,  Secretary  State  Penological  Commission,  Sacra- 
mento, California: 

My  Dear  Sir:  Governor  Oglesby  requests  me  to  acknowledge  the  receipt 
of  your  favor  of  the  third  instant,  and  to  make  his  apologies  for  not  reply- 
ing to  it,  as  the  labor  troubles  in  this  State  occupy  all  his  attention  at  the 
present  moment,  and  he  has  no  time  at  his  command  for  framing  such 
answers  to  your  inquiries  as  their  importance  properly  demands. 

I  sent,  on  my  own  account,  to  Mr.  Hendricks,  last  week,  replies  to  his 
printed  questions.  Those  in  your  letter  present  more  difficulty.  If  you 
care  for  my  opinion,  I  would  say: 

1.  At  productive  labor,  under  some  system. 

2.  The  Constitution  lodges  the  pardoning  power  in  the  Governor,  and 
he  cannot  be  deprived  of  it,  nor  should  he  be.  A  Pardoning  Board  may 
aid  him  in  investigating  applications  for  pardon,  where  circumstances  indi- 
cate its  desirability.     It  is  not  always  desirable. 

3.  Youthful  criminals  should  never  be  confined  in  the  State  Prison. 

4.  The  parole  system  has  shown  itself  to  be  practicable  at  Elmira,  New 
York.  It  implies  the  existence  of  a  truly  reformatory  discipline  in  prison. 
Where  this  is  lacking,  I  should  doubt  its  practicability. 

5.  The  best  form  of  aid  to  discharged  prisoners  is  by  voluntary  associa- 
tion of  benevolent  men  and  women,  disconnected  with  the  government. 
This  form  of  aid  has  made  but  slight  progress  in  this  country,  however,  and 
to  encourage  it  some  subsidy  from  the  State  Treasury  appears  to  be  essen- 
tial. A  fund  disbursed  directly  by  State  officials  does  not  appear  to  give 
the  best  results.  With  the  indeterminate  sentence,  a  graded  prison,  and 
conditional  liberation,  the  difficulty  of  finding  employment  for  discharged 
prisoners  is  reduced  to  a  minimum. 

I  am,  with  respect,  sincerely  yours, 

FRED.  H.  WINES. 


Bismarck,  April  14,  1886. 

Robert  T.  Delvin,  Secretary  California  State  Penological  Institute,  Sacra- 
mento, Cal.: 

Dear  Sir:  I  have  your  letter  of  April  second,  inquiring  as  to  certain 
matters  connected  Avith  the  reformation  of  criminals,  and  prison  manage- 
ment in  general. 
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In  reply  to  your  first  inquiry,  to  wit:  How  should  prisoners  be  employed  ? 
I  have  to  say  that,  while  my  experience  is  not  such  as  to  make  me  familiar 
with  the  best  methods  for  the  employment  of  convicts,  yet,  in  my  opinion 
it  is  of  the  utmost  importance  that  they  be  kept  employed  at  some  kind 
of  labor;  it  is  far  more  necessary  for  their  own  welfare,  than  it  is  for  the 
welfare  of  the  commvmity  or  the  State.  Idleness  is  even  more  demoralizing 
to  persons  confined,  than  to  those  at  large;  and  the  old  adage  "that  the 
devil  finds  mischief"  for  such  persons,  has  been  long  since  proven  true. 
We  keep  our  convicts  engaged  upon  a  variety  of  work ;  but  of  course  it  is 
better  that  they  should  learn  some  trade  whereby  they  can  obtain  an 
honest  livelihood  when  their  prison  life  is  over. 

In  reply  to  your  second  inquiry,  as  to  the  pardoning  power,  my  own 
experience  leads  me  to  believe  that  a  Board  of  Pardons  should  be  consti- 
tuted, the  membership  of  which  should  be  selected  by  the  Governor,  and 
of  which,  possibly,  he  should  be  a  member  ex  officio.  There  is  much 
more  in  this  question  then  I  have  time  now  to  discuss  ;  but  nothing  con- 
nected with  prison  management  is  of  such  vital  consequence  to  the  enforce- 
ment of  justice  as  this.  The  Board  ought  to  be  a  Board  of  Inquiry  as  well 
as  a  Board  of  Pardons  ;  the  Board  authorized  and  directed  to  investigate, 
at  stated  periods,  the  condition  of  the  prisoners,  their  crimes,  degree  of 
punishment,  capacity  for  endurance,  etc.  One  year's  imprisonment  to 
some  men  is  a  severer  trial  than  a  lifetime  to  others,  and  I  am  quite  confi- 
dent that  many  of  the  most  deserving  cases  for  executive  clemency  never 
come  before  the  Governor — it  being  with  prisoners  as  with  persons  in  need 
of  charity:  assurance  comes  to  the  front,  while  modesty  and  suff'ering  re- 
main in  retirement.  I  am  often  greatly  impressed  with  the  insufficiency  of 
the  law  as  it  is  usually  administered  in  the  matter  of  pardons,  for  I  do  not 
doubt  that  even  in  this  Territory  there  are,  to-day,  a  score  or  more  of  pris- 
oners the  particulars  of  whose  cases  have  never  reached  me,  and  yet  who 
are  wrongfully  suffering  imprisonment  in  our  penitentiary.  The  multi- 
tude of  duties  which  press  upon  the  executive  officers  of  the  various  States, 
necessarily  prevents  that  inquiry  and  scrutiny  which  the  possibilities  of 
wrong  demand  should  be  given  such  matters.  Therefore,  a  Board,  well 
paid  and  fully  empowered  to  investigate  these  questions,  is  advisable. 

In  regard  to  the  parole  system,  I  cannot  speak  from  experience  ;  theo- 
retically, however,  I  am  inclined  to  favor  it,  especially  in  the  newer  com- 
munities. There  are  objections,  of  course,  to  the  system,  which  are  as 
familiar  to  you  as  to  myself. 

In  reply  to  the  fourth  inquiry,  I  would  say  that  by  all  means,  separate 
the  youthful  and  the  confirmed  criminals;  or  rather,  separate  the  confirmed 
criminals  and  those  who  are  new  to  crime. 

To  3'our  last  inquiry,  as  to  the  State  extending  aid  to  discharged  pris- 
oners, I  should  say  that  under  certain  restrictions,  and  if  exercised  with 
great  care  and  judgment,  that  this  might  be  done  to  advantage. 
I  am,  very  respectfully,  your  obedient  servant, 

GILBERT  A.  PIERCE. 


Commonwealth  of  Massachusetts,  Executive  Department,  ] 

Boston,  April  13,  1886.  j 

Mr.  Robert  T.  Devlin,  Cor.  Fourth  and  J  Streets,  Sacramento,  Cal.: 

Dear  Sir:  The  Governor  directs  me  to  acknowledge  the  receipt  of  your 
communication,  and  to  say  that  he  has  referred  it  to  the  Commissioners  of 
12" 


Prisons,  Hon.  Thomas  Parsons,  Chairman,  with  a  request  that  they  fur- 
nish you  with  such  documents  as  will  convey  the  information  desired. 
I  am.  vers'  respectfully. 

SAMUEL  J.  MEXARD, 

Private  Secretary. 


State  of  Missouri,  Executr-e  Department,  » 
City  of  Jefferson.  April  17.  1886.  i 

Mr.  Robert  T.  Devlin.  Sacramento,  Cal.: 

Sir:  Yours  of  the  twelfth  was  received  this  mormng.  Governor  Mar- 
maduke  is  away  and  will  not  return  for  some  days.  I  have  referred  your 
letter  to  the  Warden  of  our  State  Penitentiary,  who  is  competent  to  answer 
all  your  questions,  unless  it  be  the  one  referring  to  where  the  pardoning 
power  should  be  lodged. 

Very  truly  vours. 

'  '.  V.  C.  YAXTIS.  Private  Secretary. 


State  of  Kansas.  Execvtive  Department.  ' 
TopEKA.  April  13. 1886.  \ 

Robert  T.  Devlin,  Esq..  Sacramento.  CaUfornia: 

Dear  Sir  :  I  can  answer  your  letter  of  April  fifth  by  sending  you  a 
copy  of  my  last  special  message  to  the  Legislature,  and  forwarding  also  a 
report  of  the  Reformatory  Commission  of  this  State.  I  send  you  these  by 
accompanying  mail.  I  think  they  will  fully  answer  the  inquiries  you 
make. 

Yours,  very  respectfully, 

JXO.  X.  MARTIX. 


State  of  Connecticut,  Executr-e  Department,  ) 
Hartford.  April  9.  1886.  \ 

Robert  T.  Devlin,  Esq.: 

Dear  Sir:  Your  letter  of  the  second  instant  is  at  hand.  Hon.  Francis 
Wayland.  President  of  the  Trustees  of  State  Prisons,  is  eminently  qualified 
(as  I  am  not)  to  give  valuable  answers  to  your  questions,  by  reason  of  the 
fact  that  he  has  for  many  years  made  the  subject  of  prison  disciphne  a 
study,  practically,  as  well  as  theoretically.  I  will  refer  your  letter  to  liim. 
with  the  request  that  he  shall  answer  it.  His  answer  will  be  delayed  by 
his  absence  (for  three  or  four  weeks)  from  the  State. 
Very  respectfully. 

HEXRY  b.  harrisox. 


Augusta,  Maine.  April  29.  1886. 

Dear  Sir  :  I  would  have  promptly  answered  your  favor  if  I  had  pos- 
sessed any  information  of  value  to  your  inquiry. 

A  quarter  of  a  century  ago  I  took  some  active  part  in  matters  relating 
to  prison  discipline  in  this  State,  but  the  whole  system  has  been  so  advanced 
since  then  that  anything  I  should  now  be  able  to  communicate  would  be 
relatively  valueless. 

B}'  writing  to  the  reformatory  institutions  of  the  Eastern  States,  as  I 
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have  no  doubt  you  have  already  done,  you  will  receive  in  printed  form 
much  valuable  information  on  the  subject  of  your  inquiry. 

Thanking  you  for  the  compliment  implied  in  your  letter,  I  am,  with 
great  respect, 

Your  obedient  servant, 

JAMES  G.  BLAINE. 
To  Robert  T.  Devlin,  Sacramento,  Cal. 


Senate  Chamber,  Washington,  April  12,  1886. 

Dear  Sir:  Your  note  of  the  twenty-seventh  ultimo  was  duly  received. 
I  have  not  studied  the  subject  of  prison  labor,  and,  therefore,  my  opinion  is 
worth  nothing.  M}'  townsman.  General  R.  Brinkerhoff,  Mansfield,  Ohio, 
is  an  expert  in  it.  He  writes  me  that  he  has  furnished  to  Mr.  Hendricks 
all  the  information  he  has  upon  the  subject,  and  that  Mr.  Hendricks  also 
examined  the  prison  at  Columbus  ;  so  that  he  could  communicate  no  fur- 
ther information  to  you. 

Very  truly  yours, 

JOHN  SHERMAN. 

Robert  T.  Deaxin,  Esq. 

State  of  Illinois,  Executive  Office,  ) 
Springfield,  April  12,  1886.  > 

Robert  T.  Devlin,  Esq.,  Sacramento,  Cat.: 

Dear  Sir  :  In  reply  to  yours  of  the  third  instant,  am  compelled  to  state 
that  I  have  not  the  leisure  to  enter  upon  a  discussion  and  examination  of 
the  various  subjects  propounded  in  your  letter  in  regard  to  prison  disci- 
pline, pardoning  power,  etc. 

I  have  referred  your  letter  to  Rev.  F.  H.  Wines,  Secretary  of  our  State 
Board  of  Public  Charities,  who  may  communicate  with  you  should  you 
desire  his  views. 

Very  respectfully, 

R.  J.  OGLESBY. 

Executive  Department,  Commonwealth  of  Pennsylvania,  > 
Office  of  the  Governor,  Harrisburg,  May  4,  1886.  s 

Robert  T.  Devlin,  Esq.,  Sacramento  City,  Cal.: 

My  Dear  Sir:  In  reply  to  your  favor,  already  acknowledged,  I  beg 
leave  to  send  you  the  accompanying  answers  to  the  questions  you  sub- 
mitted, and  also  copies  of  my  own  inaugural  address  and  message,  in 
which  you  will  find  some  points  to  which  I  desire  to  call  your  attention. 
Trusting  this  matter  may  be  useful  to  you  for  the  purpose  you  allude  to. 
I  am.  my  dear  sir,  your  obedient  servant, 

ROBERT  E.  PATTISON. 

1.  Prison  labor  is  but  a  means  to  an  end.  It  is  made  an  element  in 
punishment,  not  solely  an  industry.  Prisoners  incarcerated  are  there  to 
be  punished  for  their  crimes.  Labor  is  to  be  used  to  excite  or  induce 
habits  of  industry,  and  thereby  fit  the  convict  for  his  return  to  society, 
enabled,  from  the  teachings  in  prison,  to  earn  a  livelihood.  The  "  contract 
convict  labor  "in  prison  is  abolished  by  the  law  of  Pennsylvania.     The 
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State  has  made  laws  to  regulate  the  sale  of  products  made  b}-  convicts  in 
prison,  so  that  no  injustice  be  done  to  any  producer.  The  congregation  of 
con^dcts.  at  labor  in  shops,  is  not  the  system  at  the  Eastern  State  Peni- 
tentiary, at  Philadelphia.  There,  each  con-vdct  is  separated  from  all 
others.  In  his  room  he  works  and  sleeps  and  eats.  The  system  there  in 
operation  is  now  best  described  by  the  name  of  "f/ic  individv.nl  treatment 
system^  It  is  not  a  solitar}- plan — never  was.  It  was  called  "the  separate 
system,"  but  late  advances  in  prison  experience  has  given  the  title  of 
individual  treatment.  Each  con^'ict  is  treated  as  his  character  and  con- 
ditions, as  well  as  his  crime-cause,  needs.  There  is  no  rule  applied  as  a 
class.  Each  con\'ict  is  subjected  to  that  discipline  best  suited  to  his 
indi\ddual  case. 

2.  In  Pennsylvania  the  power  to  pardon  by  the  State  Constitution  is 
vested  in  the  Governor.  A  Board  of  Pardons,  consisting  of  the  State 
officers  (Lieutenant-Governor,  Attorney-General.  Secretary  of  Internal 
Affairs,  and  Secretary  of  State),  recommend  pardons  to  the  Governor, 
who  thereupon,  if  he  sees  fit,  pardons  the  crime  of  the  con%dct.  This 
system  has  received  the  approval  of  the  people  of  the  State. 

3.  Young  offenders,  who  are  not  incorrigible  and  Adcious  inherently, 
should,  for  first  \'iolation  of  law  less  than  high  crimes,  be  sent  to  trade 
schools.  The  State  should  establish  such  an  institution,  in  which  restraint, 
incarceration,  or  forcible  detention  should  not  be  adopted.  The  school 
should  afford  the  inducement  to  stay.  If  in  cases  of  incorrigible  or  vicious 
characters,  then  a  trade  school  should  receive  such  inmates  by  commit- 
ment from  a  legal  authority.  Then  yomig  delinquents  should  not  be  sent 
to  a  jail  or  prison. 

4.  The  State  should  give  to  each  discharged  prisoner  a  sum  sufficient  to 
pay  his  expenses  to  his  home.  In  this  State  $5  is  given  to  each  prisoner 
whose  home  is  fifty  miles  from  the  penitentiar}-  at  Philadelphia,  and  $10 
over  that  distance.  Other  money  would  not  be  judicious  if  the  peniten- 
tiary is  near  a  large  city. 

5.  There  is  no  solitary  enforcement  in  Pennsylvania,  as  answered  under 
question  1.  It  is  the  accepted  opinion  that  congregating  convicts  in  prison, 
in  a  mass,  or  in  shops,  so  that  association  is  the  rule,  is  injurious  both  to 
the  con\dct  and  society. 

In  further  answer  to  your  questions,  I  have  directed  some  pubHcations 
to  be  sent  to  you  on  the  subjects  to  which  your  interrogations  refer.  They 
will  more  fully  explain  these  subjects  than  is  within  the  scope  of  this  letter. 


Commonwealth  of  Pennsylvania,  ") 
Board  of  Public  Charities,  Office  of  Executive  Committee, 

1224  Chestnut  Street,  Philadelphia,  April  26,  1886.         ) 

Hon.  Robert  E.  Pattison: 

My  Dear  Sir:  Your  favor  of  the  twenty-tliird  instant  is  received,  inclos- 
ing a  letter  from  the  Secretary  of  the  California  State  Penological  Commis- 
sion, making  certain  inquiries,  as  to  Avhich  you  are  good  enough  to  ask  my 
"conclusions  in  brief."  I  give  these  with  great  pleasure,  so  far  as  I  have 
formed  them,  feeling  bound  at  the  same  time  to  say  that  I  regard  some,  if 
not  all,  of  them  as  still  open  questions  upon  which  more  light  is  needed. 

1.  The  contract  system  of  prison  labor  is  liable  to  serious  objections,  on 
the  score  of  difficult}'  in  administering  discipline,  if  on  no  other.  It  can- 
not be  profitably  enforced,  probably,  under  the  separate  system  of  impris- 
onment.    I  have  no  doubt  that  the  plan  known  of  late  as  the  "piece-price  " 
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plan  is  the  best  devised,  the  prison  thus  entirely  controlling  its  own  dis- 
cipline, and  contracting  to  sell  the  products  of  its  labor  by  the  piece. 

2.  As  to  the  pardoning  power,  if  it  were  possible  to  place  it  in  the  hands 
of  the  con^^cting  Court,  to  be  exercised  only  for  special  cause,  such  as  new 
light  on  the  case,  or  mitigating  circumstances  not  previously  known  to  the 
Court,  it  would  seem  to  me  the  more  certain  way  of  securing  pardons  from 
improper  oi*  inadequate  motive.  After  that,  I  would  place  a  Pardon  Board, 
properly  constituted.  Of  course,  nothing  is  better  than  a  thoroughly  inde- 
pendent, honest,  and  dispassionate  Governor.  But  in  view  of  the  uncer- 
tainty of  always  securing  those  rare  qualities,  the  Pardon  Board  ought  to 
be  constituted  of  those  whose  appointment  is  not  in  the  Governor's  hands, 
and  their  power  exercised  through  recommendations  to  the  Governor. 

3.  As  regards  youthful  criminals,  punitive  measures  of  the  nature  of 
incarceration  should  not  be  applied  to  children  under  sixteen  years,  who 
should  be  placed  in  reform  schools,  such  as  at  Morganza,  Pennsylvania, 
Lancaster,  Ohio,  and  Plainfield,  Indiana.  It  is  fairly  to  be  presumed 
they  can  be  educated  out  of  their  early  vices.  Youths  over  sixteen, 
committing  their  first  offense,  require  the  intermediate  prison  or  reforma- 
tory, of  which  that  at  Elmira  is  the  best  type;  and  I  hope  our  own  at 
Huntingdon  will  equal  it.  The  details  of  their  management  can  be 
obtained  by  a  perusal  of  Mr.  Brockw^ay's  reports.  These,  and  other  pam- 
phlets and  works  on  penological  subjects,  I  will  be  happy  to  forward  to 
Mr.  Devlin,  should  you  desire  it.  It  does  not  appear  to  me  that  any  of 
this  class  of  offenders  should  be  brought  in  contact  with  old  offenders 
during  their  detention.  They  should  therefore  never  be  sentenced  to  a 
common  jail. 

4.  The  question, '"What  aid  should  be  given  to  discharged  prisoners?" 
is  a  difficult  one  to  answer.  That  this  is  one  of  the  most  crying  needs  to 
prevent  recommitments,  may  safely  be  alleged.  In  England,  they  have 
a  system  of  surveillance  for  a  term  of  months,  by  the  police,  to  whom  the 
discharged  prisoners  must  report  once  a  month,  and  who  keep  an  eye  on 
them.  This  is  said  to  be  a  success,  yet  it  is  not  exactly  what  is  wanted. 
Mr.  Brockway  obtains  situations  for  his  released  prisoners  before  their  dis- 
charge, and  they  remain,  on  parole,  under  his  control  for  six  months.  But 
this  is  much  easier  of  accomplishment  with  his  class  of  inmates  than 
discharged  convicts  from  a  penitentiary.  Either  a  voluntary  association, 
such  as  the  Pennsylvania  Prisoners'  Aid  Society,  assisted,  if  necessary,  by 
State  appropriation,  or  a  State  Agent,  whose  sole  function  should  be  to  aid 
discharged  prisoners  to  secure  employment  and  avoid  a  relapse  into  crime, 
would  be  better  than  any  other  plan  yet  devised. 

5.  The  separate  or  Pennsylvania  system  of  imprisonment,  while  it  has 
disadvantages  peculiar  to  a  solitary  life,  I  believe,  on  the  whole,  to  be  more 
effectual,  both  in  punishing  and  reforming  prisoners,  than  the  congregate 
system.  I  think  its  spread  has  been  mainly  prevented  by  two  charges: 
(1.)  That  it  produced  lunacy;  (2.)  That  it  w'as  expensive,  because  eco- 
nomic systems  of  labor  could  not  be  applied  to  it.  I  am  not  absolutely 
clear  as  to  the  first  allegation,  but  a  comparison  of  the  accounts  of  our 
Eastern  Penitentiary  with  the  "Western,  where  the  congregate  system  is  in 
use,  does  not  sustain  the  second,  and  I  presume  the  disparity  will  be  still 
greater  in  favor  of  the  separate  system  under  the  recent  law  abolishing 
contract  prison  labor  in  this  State. 

I  am  quite  sure  that  separate  confinement  is  best  and  highly  important 
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in  all  common  jails.     Should  you  wish  more  detailed  information,  please 
command  me. 

Yours  faithfully, 

PHILIP  C.  GARRETT. 
I  return  Mr.  Devlin's  letter. 


Executive  Office,  Nashville,  Tenn.,  April  30,  1886. 
Mr'.  RoBT.  T.  Devlin,  Commissioner  California  State  Penological  Commis- 
sion, Sacramento,  Cal. : 

Dear  Sir:  I  have  received  your  letter  of  a  few  days  since,  in  which  you 
ask  my  opinion  in  response  to  certain  questions  therein  propounded  with 
reference  to  prison  management.  In  reply  I  have  to  say  that  upon  some 
of  the  questions  propounded  there  is  such  a  great  variance  of  opinion 
throughout  the  country — both  sides  of  certain  propositions  being  argued 
with  such  apparent  plausibility — that  I  hardly  feel  able  to  give  a  very  defi- 
nite opinion. 

As  to  the  question:  "  What  system  is  the  best?"  I  would  say  that,  in  my 
opinion,  the  lease  system,  under  the  present  law  and  contract  (aside  from 
a  consideration  of  the  revenue  collected  from  the  lessees)  is  the  best  system 
of  prison  government  put  into  operation  since  the  opening  of  our  peniten- 
tiary, on  January  1,  1831.  The  penitentiary  was  managed  exclusivelj^  by 
the  State  from  its  opening  until  1866,  excepting  the  war  period;  from  1866 
to  1870  under  what  may  be  termed  a  quasi  lease  system;  and,  with  a 
short  interim  in  1870,  to  this  time,  under  a  lease  system  similar  to  the  one 
now  in  force.  Up  to  1870  there  were  deficits  paid  out  of  the  Treasury  on 
account  of  the  penitentiary,  amounting  to  over  $1,000,000.  Since  that 
date  large  revenues  have  been  received  into  the  Treasury  every  year,  and 
these  revenues  now  amount  to  $101,000  annually,  on  a  contract  for  six 
years.  But  the  question  of  revenue  Avould  be  entitled  to  but  little  consid- 
eration if  it  were  true  that  the  lease  system  subjects  the  prisoners  to  un- 
kind or  inhuman  treatment.  On  the  contrary,  it  is  believed  that  the 
convicts  are  in  better  health  and  condition  generally  than  under  former 
systems.  The  penitentiary  property  and  the  labor  of  the  convicts  is  leased 
at  so  much  a  year;  but  the  control  and  supervision  of  the  whole  is  retained 
in  the  hands  of  State  ofiicials,  whose  duty  it  is  to  see  that  the  convicts  are 
w^ell  fed  with  good,  substantial,  and  wholesome  food;  that  they  have  good 
bedding  and  good  medical  attention,  and  are  treated  humanely  and  not 
overworked.  The  best  physicians  are  regularly  employed,  and  hospitals 
are  maintained  for  the  sick.  The  Secretary  of  State,  Controller,  and 
Treasurer  constitute  a  Board  of  Inspectors;  and  the  Superintendent  of 
Prisons,  Wardens,  Deputy  Wardens,  Physicians,  and  Chaplains  are 
appointed  by  the  Governor  and  paid  by  the  State.  About  five  hundred 
and  fifty  convicts  are  kept  at  the  main  prison  at  Nashville,  employed 
principally  in  the  manufacture  of  wagons,  and  the  remainder  are  at  several 
different  points  in  the  State,  engaged  chiefly  in  mining  and  quarrying. 
The  law  limits  work  to  ten  hours  per  day.  Sunday  schools  and  other 
religious  services  are  regularly  conducted,  and  Bibles  furnished  the  con- 
victs. None  of  the  prisoners  are  permitted  to  be  taken  outside  of  the  State. 
Upon  being  discharged,  good  clothing  is  furnished  the  prisoners,  and  trans- 
portation home  or  to  the  borders  of  the  State.  Large,  regular  diminutions 
of  sentences  are  allowed  by  law  for  good  conduct,  and  the  Inspectors  are 
expressly  authorized  to  recommend  for  pardon  any  convict  w^ho,  by  good 
behavior,  e-sdnces  signs  of  reformation.     Such  a  recommendation  is  looked 
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upon  as  calling  for  the  issuance  of  a  pardon,  although  the  pardon  must  be 
issued  by  the  Governor.  A  discharged  convict  may  be  restored  to  citizen- 
ship through  the  Courts,  after  the  lapse  of  a  certain  length  of  time,  upon 
proof  of  good  behavior  before  and  after  release  from  prison. 

I  think  the  pardoning  power  is  as  well  lodged  in  the  hands  of  the  Gov- 
ernor as  it  would  be  with  a  Board  of  Pardons. 

I  would  think  that  it  would  be  best  for  youthful  criminals  to  be  confined 
separately  from  the  adults,  although  in  our  State  they  are  not  so  separated. 

I  have  been  compelled  to  answer  you  in  a  general  way,  but  have  tried  to 
cover  the  substance  of  your  inquiries. 
Very  respectfully, 

WM.  B.  BATE. 

United  States  Senate,  ) 
Washington,  D.  C,  April  26,  1886.  j 

RoBT.  T.  Devlin,  Esq.,  Secretary  California  State  Penological  Commission, 
Sacramento,  California: 

Dear  Sir:  Your  favor  of  April  sixteenth,  in  relation  to  the  work  of  your 
Commission,  has  been  received.  I  regret  that,  at  the  present  time,  I  am 
too  much  engaged  in  attending  to  a  great  accumulation  of  official  business 
here  to  give  the  time  necessary  to  answer,  in  the  manner  they  deserve,  the 
interesting  and  important  questions  contained  in  your  letter.  The  subject 
is  one  of  vast  importance  to  society,  and  I  am  glad  to  know  that  so  dis- 
tinguished gentlemen  as  those  comprising  your  Commission  are  engaged 
in  the  preparation  of  a  report  to  the  Legislature.  I  am  sure  that  your 
labors  will  result  in  much  good,  and  at  my  earliest  opportunity  will  be 
pleased  to  submit  to  you  such  views  as  I  have,  in  answer  to  your  letter, 
which  will  be  filed  for  purposes  of  future  reference. 
Very  truly,  yours, 

GEORGE  HEARST. 


The  State  of  Texas,  Executive  Office,  ) 
Austin,  April  19,  1886.  J 

Robert  T.  Devlin,  Sacramento,  Cal.: 

Sir:  In  answering  the  questions  contained  in  your  letter  of  the  thirteenth 
instant  I  am  at  some  loss. 

1.  "  What  is  the  best  system  of  prison  labor?  "  I  hardly  know  what  you 
mean  by  system.  As  far  as  circumstances  will  admit,  convicts  should  be 
kept  within  walls  and  required  to  perform  some  sort  of  labor.  The  labor 
could  be  anything  that  would  be  remunerative. 

2.  An  advisory  Board  of  Pardons  would  not  be  objectionable,  but  ulti- 
mate authority  should  rest  with  the  Governor. 

3.  Youthful  criminals  should  be  in  separate  prisons,  called  reformato- 
ries or  any  other  name.  They  should  be  required  to  labor,  and  be  under  a 
thorough  system  of  discipline,  with  educational  facilities. 

4.  The  situation  in  Texas  has  not  demonstrated  the  necessity  for  any 
aid  on  discharge,  save  a  suit  of  clothes,  transportation  to  their  homes,  and 
five  dollars  in  money. 

5.  Prevention  of  crime.  Penalties  fixed  to  their  commission  that  will 
not  indicate  a  sympathy  with  crime.     The  placing  of  executive  officers 
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under  the  control  of  the  Governor,  so  they  will  not  be  subject  to  the  whims 
of  the  populace. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  IRELAND,  Governor  of  Texas. 


Commonwealth  of  Virginia,  Governor's  Office,  / 
Richmond,  Va.,  April  24,  1886.  \ 

Mr.  Robert  T.  Devlin,  Secretary  California  State  Penological  Commission^ 
Sacramento,  Cal.: 

My  Dear  Sir:  I  have  the  honor  to  acknowledge  the  reception  of  your 
letter  asking  me  to  respond  to  the  following  questions,  numbered  one,  two, 
three,  four,  and  five,  viz.: 

1.  What  is  the  best  system  of  prison  labor? 

2.  Where  should  the  pardoning  power  be  lodged — in  the  Governor  or  in 
a  Board? 

3.  Should  youthful  criminals  be  confined  in  a  State  Prison  or  in  a 
separate  institution  ? 

4.  What  aid  should  the  State  give  to  discharged  prisoners  to  prevent 
them  from  falhng  again  into  crime  ? 

5.  Have  you  any  measures  to  suggest  for  the  better  prevention  of  crime  ? 
In  accordance  with  your  request,  I  submit  the  following  replies,  adding, 

that  only  having  been  in  ofiice  since  first  of  January,  my  experience  in 
the  matter  is  limited,  and  my  opinions  therefore  must  be  received  with 
due  allowance. 

In  reply  to  your  first  question,  I  have  to  state,  that  in  Virginia  a  recent 
law  requires  the  Governor  to  send  the  convicts  to  the  various  counties  of 
the  Commonwealth  upon  requisition  of  the  Board  of  Supervisors  of  the 
counties,  upon  certain  conditions,  for  the  purpose  of  working  the  public 
roads  in  said  counties.  Such  application  is  of  course  optional  with  the 
Board  of  Supervisors.  After  all  demands  of  that  nature  are  exhausted, 
the  Governor  is  then  authorized  to  hire  out  in  certain  order  and  priority^ 
con\dcts  to  companies  building  railroads  in  the  State;  said  convicts  to  be 
fed,  clothed,  guarded,  and  furnished  with  medical  attention  by  the  State, 
while  at  work  for  said  companies.  The  companies  are  required  to  furnish 
suitable  quarters  for  them,  transport  them  to  and  from  the  penitentiarj^ 
and  to  pay  40  cents  for  each  day's  labor  actually  performed  by  each  con- 
vict; and  said  companies  are  also  required  to  pay  in  lawful  money  of  the 
United  States,  into  the  Treasury  of  the  State,  a  sum  sufficient  to  pay  the 
expense  of  clothing,  feeding,  guarding,  etc.,  paid  by  the  State,  as  already 
mentioned,  and  the  balance  due  the  State  for  hire,  may  be  paid  in  the 
bonds  of  the  counties  subscribing  to  said  companies.  The  railroads  pro- 
jected through  counties  without  railroads,  and  through  those  having  the 
least  number  of  miles  of  taxable  railroad,  to  be  first  supplied. 

The  working  of  public  roads  by  convict  labor  is  an  untried  experiment. 
The  laW'  relating  to  the  hiring  of  convicts  has  been  found  to  be  practicable 
and  advantageous  to  the  State. 

The  penitentiary  in  this  State  is  a  self-supporting  institution,  having 
paid  into  the  State  during  the  past  fiscal  year,  from  first  October,  1884, 
to  first  October,  1885,  $24,058  83,  while  its  total  expenses  have  been 
$15,516  68. 

To  the  second  question  I  answer  that  I  think  the  pardoning   power 
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should  be  lodged  in  a  Board  of  Pardons,  subject  to  the  final  approval  of 
the  Governor,  a  majority  of  the  Board  making  a  decision. 

The  multifarious  and  exacting  oflicial  duties  of  the  Governor  of  a  State 
are  too  numerous  and  important  to  give  him  the  proper  time  in  all  cases 
to  thoroughly  examine  records,  in  order  that  he  may  justly  decide  whether 
a  case  is  the  subject  for  clemency  or  not. 

To  the  third  question  I  reply,  youthful  criminals  should  be  confined  in 
a  separate  institution,  and  not  in  the  State  Prison. 

I  regret,  so  far  as  the  fourth  and  fifth  questions  are  concerned,  I  am 
obliged  to  answer  that  I  have  not  had  time  to  give  the  subject  the  consid- 
eration its  importance  demands.     I  am,  very  respectfully, 
Your  obedient  servant, 

FITZHUGH  LEE. 

Plattsburg,  N.  Y.,  April  17,  1886. 
RoBT.  T.  Devlin,  Esq.,  Secretary,  etc.: 

]\Iy  Dear  Sir:  Your  note  of  March  twenty-third  was  addressed  to  me 
at  Albany,  N.  Y.,  doubtless  under  the  impression  that  I  remained  the 
Chaplain  of  the  Albany  Penitentiary.  I  am  now  preaching  at  this  place, 
though  have  occupied  the  chaplaincy  there  for  twelve  years.  As  to  the 
"best  method  of  reforming  youthful  criminals  and  aiding  discharged 
prisoners,"  I  suppose  I  can  reply  under  the  supposition  that  the  youthful 
criminals  have  been  discharged,  as  while  in  prison,  and  surrounded  by  the 
evil  influences  of  those  older  in  crime,  there  is  little  or  no  chance  for 
reformation.  In  both  cases,  I  know  of  nothing  so  potent  as  steady  employ- 
ment and  some  kind  heart  and  steady  hand  to  hold  a  personal  influence 
over  such  cases.  Law  can  never  do  what  a  personal  influence  can  accom- 
plish, and  yet  with  the  youthful  transgressor,  a  reform  farm  and  school,  with 
Christian  teaching,  is  the  next  best  to  a  personal  interest  by  some  one 
friend.  There  can  be  no  reform  without  systematic  labor,  as  idleness 
everywhere  naturally  breeds  crime.  If  homes  can  be  found  for  young  and 
old  upon  expiration  of  a  penal  service — not  homes  merely  to  get  all  the  labor 
possible  for  as  little  money  as  possible,  but  where  there  may  be  a  real 
interest  in  the  reformation  of  the  criminal — that  is  the  best  thing,  in  my 
opinion,  to  be  done.  The  plan  of  giving  money  to  discharged  convicts,  to 
be  spent  at  the  pleasure  of  the  convict,  is  a  bad  one,  and  an  inducement  to 
intemperance  and  crime.  Many  '"good  hearted"  and  benevolent  people 
think  well  of  it,  but  I  think  them  mistaken.  I  have  had  men  to  come  to 
me  with  an  order  from  the  State  Agent  for  Discharged  Convicts  half  drunk, 
riding  in  a  carriage,  and  smoking  cigars.  It  did  not  bear  the  marks  of 
reform.  In  brief,  my  own  observation  leads  me  to  believe  that  no  man 
means  reform  unless  he  will  work,  nor  will  he  yield  to  any  efforts  at  moral 
suasion  if  he  insists  on  idleness.  Ninety-nine  convicts  out  of  every  hun- 
dred will  yield  to  the  influence  of  old  and  vicious  associations  if  turned  out 
of  a  prison,  with  or  without  money,  to  find  a  chance  job  of  work  or  remain 
doing  nothing.  Hence  I  think  "labor"  is  the  surest  road  to  reformation. 
How  that  is  to  be  furnished  is,  of  course,  the  question  for  legislative  or 
benevolent  action.  The  rum  shops  are  without  doubt  the  great  prolific 
source  of  crime  in  embryo  or  maturity.  Had  we  none  of  them,  the  ques- 
tions you  propose  would  not  be  often  asked.  Convicts  who  will  continue  to 
use  intoxicating  liquors,  and  who  will  persist  in  living  without  work,  will 
also  almost  surely  remain  criminals.  Neither  law  nor  gospel  can  have 
any  beneficial  eff'ect  upon  them. 

Relative  to  your  question  about  "the  indeterminate  sentence  as  carried 
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out  in  the  Elmira  Reformatory."  in  this  State.  I  am  quite  favorably  impressed 
with  its  workings,  although  the  politicians  and  those  who  aspire  to  get  the 
place  out  of  the  hands  of  the  present  management,  bring  many  forces  to 
bear  against  the  entire  system.  I  believe  Mr.  Brockway  and  his  assist- 
ants to  be  men  earnestly  searching  after  the  best  methods  of  dealing  with 
youthful  criminals,  and  think  them  successful  in  sohdng  many  hard  prob- 
lems in  connection  with  a  most  difficult  subject.  That  the  treatment  is 
not  absolutely  perfect  will  be  admitted  by  all  who  have  given  attention  to 
it,  but  the  general  impression  in  this  State  is.  I  think,  quite  favorable  to 
the  methods  of  that  experiment.  I  regret  not  to  be  able  to  give  you  a 
more  satisfactory  reply  to  your  questions,  but  in  closing  heartih'  wish  you 
and  j-our  associates  Godspeed  in  the  good  work  you  are  endeavoring  to 
accomphsh. 

Verv  respectfullv  vours. 

CHARLES   REYNOLDS. 
Formerly  Chaplain  of  the  Albany  Penitentiary. 


Waterloo,  April  21,  1886. 

Dear  Sir:  Yours  of  April  fourteenth  received  to-day,  and  answering,  I 
think  I  can  safely  say  that  the  system  adopted  in  this  State  of  deducting  or 
remitting  a  portion  of  the  sentence  on  account  of  good  beha\'ior  of  prisoner 
while  in  prison,  has  worked  well  and  is  generally  approved.  It  applies  to 
reformatories  and  State  Prisons.  I  believe  oiu  citizens  are  satisfied  it  is  a 
wise  provision. 

Verv  respectfullv.  vours. 

STERLING  G.  HADLEY. 


State  of  New  Jersey.  ExEcuTm:  Department.  1 
Trentox.  April  20,  1SS6.  \ 

Robert  T.  Devlin,  Secretary  of  the  California  State  Penological  Comviis- 

sion,  Sacramento.  Cal.: 

Dear  Sir:  I  am  in  receipt  of  your  letter  of  April  16,  1886,  requesting 
Dij  reply  to  certain  questions  therein  contained  in  reference  to  prisoners. 
I  have  not  examined  the  questions  submitted  sufficiently  to  enable  me  to 
answer  as  to  any  settled  ^iews  of  my  own.  I  will  state,  however,  the  posi- 
tion my  State  holds  upon  these  various  questions: 

First — Our  prisoners  are  employed  under  the  "piece  price  plan." 

Second — The  pardoning  power  is  vested  in  a  Court  of  Pardons,  com- 
posed of  the  Governor,  the  Chancellor,  and  six  lay  Judges  of  the  Court  of 
Errors  and  Appeals.  It  requires  the  Governor's  assent  and  a  majority  of 
the  Court  in  ever}"  case  to  obtain  a  pardon. 

Third — We  have  no  "parole"'  system,  and  it  has  never  been  suggested 
in  this  State. 

Fourth — We  confine  youthful  criminals  in  the  State  Reformatory  School 
or  in  State  Prison,  according  to  the  judgment  of  the  Judge  before  whom 
they  are  tried  and  the  character  of  the  crime  they  are  charged  with. 

Fifth — We  give  the  prisoners,  when  they  are  discharged,  a  small 
amount  of  money,  so  that  they  can  return  to  the  place  from  which  they 
were  sentenced. 

I  remain,  vours  trulv, 

LEON  ABBETT. 
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Warden's  Office,  Towa  Penitentiary,  ] 
Fort  Madison,  Iowa,  April  19,  1886.  j 

Robert  T.  Devlin,  Esq.,  Sacramento,  Oal: 

Dear  Sir:  Your  letter  of  the  third  instant  to  his  Excellency  Governor 
Larrabee,  was  referred  to  me  for  reply.  I  must  beg  your  pardon  for  having 
so  long  delayed  answering,  but  press  of  official  duties  has  prevented  my 
giving  the  thoughtful  attention  to  your  questions  their  importance 
demanded  until  now.  It  was  doubtless  the  thought  of  his  Excellency 
that  from  the  nature  of  my  work  and  the  consideration  I  would  of  neces- 
sity have  given  to  these  questions,  that  induced  him  to  refer  your  letter  to 
me  with  the  expectation  that  my  reply  would  be  from  the  practical  stand- 
point of  a  prison  manager.  I  do  not  know  that  I  shall  represent  the  views 
of  Governor  Larrabee,  but  I  shall  send  him  a  copy  of  this  letter,  and  if  he 
does  not  indorse  my  views,  he  will  doubtless  advise  you  wherein  he  differs 
from  them. 

I  will  answer  your  questions  in  the  order  in  which  you  put  them. 

1.  How  should  prisoners  be  employed  ?  Prisoners  should  be  employed 
at  some  kind  of  labor  that  will  require  the  exercise  of  some  degree  of  skill 
and  intelligence.  We  have  in  this  prison  the  contract  system,  and  it  works 
well,  both  for  the  best  interest  of  the  State  and  the  prisoner.  I  mail  you 
herewith  my  report,  Avhich  shows  the  practical  results  achieved  under  this 
system,  which  I  think  greatly  preferable  to  the  State  account  system  or 
the  piece  price  plan.  The  objections  made  to  the  contract  system  on  the 
score  of  its  being  unfair  competition  with  free  labor  applies  with  equal  or 
greater  force  to  either  of  the  systems  above  named,  and  if  that  objection 
shall  be  considered  sufhcient  to  justify  the  abandonment  of  these  systems 
of  labor,  then  the  only  alternative  is  to  employ  prisoners  at  some  kind  of 
labor  that  produces  nothing,  for  all  admit  that  they  7nust  work  at  some- 
thing. Their  employment  at  unproductive  labor  would,  in  my  opinion,  so 
utterly  degrade  them  as  to  effectuall}^  do  away  with  all  hope  of  their 
reformation  in  prison,  while  it  would  add  very  largely  to  the  mortality  and 
insanity  list,  and  make  the  enforcement  of  prison  discipline  much  more 
difficult,  and  eventually  drive  from  the  work  of  prison  management  the 
best  men  now  engaged  in  it.  As  matters  now  stand,  with  popular  clamor 
demanding  that  the  contract  system  be  abolished,  it  is  only  where  contracts 
exist  which  still  have  a  considerable  time  to  run,  that  it  is  possible  to  use 
this  system,  for  no  new  contracts  would  be  entered  into  anywhere  until 
such  time  as  the  objections  now  urged  against  the  system  were  withdrawn, 
and  there  was  a  prospect  that  men  engaging  in  the  business  would  have 
their  interests  protected.  The  difficulties  encountered  in  your  State  under 
the  State  account  system,  judging  from  the  report  of  Warden  Shirley  of 
the  San  Quentin  Prison,  are  very  great,  and  his  recommendations  for  a 
change  are  very  wise,  but  the  difficulty  would  be  to  secure  a  change  at  this 
time  for  the  reasons  above  stated.  My  answer  then  is  that  proper  investi- 
gation will  in  my  opinion  show  that  the  contract  system,  with  contracts 
carefully  drawn  and  the  interests  of  the  State  and  prisoners  carefully 
guarded,  is  the  best  mode  of  employment  for  prisoners. 

2.  Where  should  the  pardoning  power  be  lodged,  and  how  exercised  ? 
With  the  Governor  and  Executive  Council,  to  be  exercised  only  when 
evidence  not  produced  on  the  trial  of  the  case  is  submitted,  showing  either 
that  the  prisoner  was  wrongfully  convicted,  or  that  there  were  mitigating 
circumstances  which,  if  shown  when  the  case  was  tried,  would  have  caused 
a  lighter  sentence,  or  where,  in  case  the  prisoner  ha\dng  served  a  portion 
of  his  sentence,  it  is  conclusively  shown  that  his  physical  condition  is  such 
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that  he  cannot  possibly  survive  until  the  expiration  of  his  sentence,  and 
then  only  where  it  is  shown  that  he  has  the  means  to  provide  for  his  proper 
care  and  treatment,  or  has  friends  who  are  able  and  willing  to  properly 
care  for  him. 

3.  Is  the  parole  system  good  and  practicable  in  this  country  ?  I  think 
not.  If  it  is  not  deemed  safe  to  liberate  a  prisoner  unconditionally,  he 
should  not  be  liberated  until  the  expiration  of  his  sentence,  either  upon 
parole  or  pardon.  A  confirmed  and  hardened  criminal  will  not  regard  the 
conditions  as  binding  in  either  case,  and  the  result  of  the  adoption  of  the 
parole  system  would  in  my  judgment  be  to  secure  the  discharge  of  prison- 
ers who,  while  they  had  no  intention  of  reforming,  would  still  be  intelligent 
and  shrewd  enough  to  conform  strictly  to  the  rules  prescribed  in  order  to 
secure  a  parole.  Many  of  the  worst  criminals  in  all  prisons  obey  all  the 
rules  and  regulations,  and  their  conduct  as  prisoners  is  perfect,  and  they 
thus  secure  the  full  benefit  of  good  time  laws,  such  as  exist  in  Iowa,  Illi- 
nois, and  other  States.  Under  the  parole  system  such  men  would  often  get 
released,  while  less  hardened  but  really  more  deser\dng  prisoners  would 
remain  their  full  time.  It  would  be  just  as  consistent  for  the  Judge  to 
suspend  sentence  during  good  behavior  after  the  prisoner  has  been  tried 
and  convicted,  and  I  think  more  so.  The  Board  of  Managers  of  the  Ohio 
Penitentiary  seem  to  have  great  confidence  in  the  success  of  the  parole 
system  as  adopted  in  that  State ;  but  the  short  time  that  has  elapsed  since 
the  law  went  into  effect,  and  the  shorter  time  it  has  been  on  trial,  has  not 
yet  demonstrated  its  success  or  failure.  If  it  shall  prove  a  success  in  Ohio 
it  will  be  time  enough  for  other  States  to  adopt  it.  If  after  a  fair  trial  the 
objections  I  have  urged  should  prove,  by  the  exercise  of  wise  discretion  on 
the  part  of  those  intrusted  with  the  power  to  grant  paroles,  to  be  not  well 
founded.  I  shall  be  very  glad  to  admit  that  I  was  mistaken,  and  to  urge 
the  adoption  of  the  law  in  Iowa. 

4.  Should  youthful  criminals  be  confined  in  the  State  Prison  or  in  a 
separate  industrial  or  reform  school  ?  In  an  industrial  or  reform  school, 
below  the  age  of  sixteen,  save  in  exceptional  cases  where  such  great 
depravity  is  shown  as  to  reduce  the  prospect  of  reform  below  the  minimum. 
All  prisons  contain  more  or  less  graduates  from  reform  schools,  but  while 
this  is  true,  it  does  not  follow  that  it  is  owing  to  the  mismanagement  of 
those  institutions.  It  is  the  incorrigible  criminal,  young  and  old,  that  goes 
back  to  the  prison  after  discharge,  and  no  system  of  prison  management 
is  adequate  to  effect  a  reformation  of  this  class. 

5.  What  aid  should  the  State  give  to  discharged  prisoners  to  prevent 
them  from  falling  again  into  crime?  A  gift  in  money  on  discharge,  of  not 
less  than  five,  nor  more  than  fifty  dollars,  to  be  left  to  the  discretion  of 
the  Warden.  The  amount  should  be  determined  by  length  of  sentence 
served,  whether  married  or  single,  whether  the  discharged  prisoner  has 
any  means  of  his  own  or  not,  and  whether  he  is  a  hardened  criminal  and 
has  served  more  than  one  term  in  prison,  and  in  addition  to  the  gift  in 
money,  a  good  common  suit  of  clothing,  including  an  overcoat  in  winter, 
and  transportation  to  the  point  where  convicted  or  an  equal  distance  in 
any  other  direction.  The  State  cannot,  in  my  judgment,  afi'ord  to  become 
so  far  paternal  as  to  undertake  the  support  and  maintenance  of  dis- 
charged prisoners  or  to  furnish  them  with  employment,  but  it  should  ren- 
der such  immediate  assistance  as  to  enable  them  to  maintain  themselves 
for  such  reasonable  time  as  may  be  necessary  for  them  to  secure  honest 
employment.  I  would  not  be  in  favor  of  any  plan  of  assistance  that 
would  seem  to  be  offering  a  premium  on  crime,  or  make  a  prison  less  a 
place  to  be  avoided.     I  would  do  nothing  to  make  prison  life  attractive, 
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neither  would  I  neglect  any  proper  or  legitimate  means  to  secure  the 
reformation  of  the  criminal,  and  would  treat  him  with  a  wise  humanity 
while  compelling  him  to  conform  to  that  strict  discipline  which  is  abso- 
lutely essential  to  the  successful  management  of  a  prison.  I  believe  that 
a  large  majority  of  the  prisoners  discharged  from  this  and  other  prisons, 
go  out  in  every  sense  better  than  when  they  were  committed.  That  they . 
do  not  all  remain  so  is  not  the  fault  of  those  who  have  sought  to  secure 
their  reformation  while  in  confinement. 

If  what  I  have  written  shall  prove  of  any  interest  to  the  Commission  I 
shall  be  amply  repaid.  I  should  be  glad  to  be  favored  with  a  copy  of  3'our 
report  when  published.  To  one  engaged  in  prison  management  all  investi- 
gation of  the  subject  is  of  great  interest,  and  an  interchange  of  opinions 
must  prove  beneficial  even  if  no  suggestion  made  is  deemed  worthy  of 
adoption.  Hoping  that  much  good  may  result  to  the  penal  institutions  of 
your  State,  and  through  them  to  those  of  other  States,  from  the  report  of 
your  Commission,  I  am, 

Very  trulv  vours, 

G.  W.  CROSLEY. 

Executive  Department,  Governor's  Office,  | 
Carson  City,  Nev.,  May  1,  1886.  j 

Dear  Sir  :  In  reply  to  your  letter  of  April,  1886,  I  would  state: 

1.  Prisoners  should  be  employed  at  labor  that  does  not  come  in  compe- 
tition with  free  labor. 

2.  The  pardoning  power  should  be  lodged  in  a  Board  constituted  of  not 
less  than  three  or  more  persons.  The  pardoning  power  should  be  exercised 
Vv'ith  great  care  and  discretion. 

3.  Youthful  convicts  should  be  confined  in  an  institution  separate  from 
older  criminals. 

4.  The  State  should  aid  discharged  prisoners  by  gi^dng  each  a  suit  of 
clothes  and  a  small  sum  of  money. 

The  foregoing  are  ni}'  views  upon  the  subject. 
•  Respectfullv, 

J.  W.  ADAMS. 

To  Robert  T.  Devlin,  Esq.,  Secretary  California  State  Penological  Com- 
mission, Sacramento,  Cal. 

United  States  Senate,  ) 
Washington,  D.  C,  April  29,  1886.  j 

RoBT.  T.  Deaxin,  Secretary  California  Penological  Commission,  Sacramento: 

Dear  Sir  :  Yours  of  April  sixteenth  received.  Your  interrogatories  are 
those  that  have  engaged  the  profound  attention  of  men  who  have  devoted 
great  consideration  to  the  subject.  I  doubt  if  I  can  add  anj'thing  to  what 
has  alread}'  been  said.  At  any  rate,  I  would  not  venture  without  giving 
the  subject  a  great  deal  of  thought,  which  I  cannot  possibly  do  at  this 
time. 

Yours  respectfully, 

LELAND  STANFORD. 

To  General  Samuel  E.  Chamberlain: 

In  the  interest  of  prison  management  for  California,  and  in  behalf  of 
the  Penological  Commission  of  that  State,  the  following  questions  have 
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been  formulated  and  propounded  to  you  as  a  practical  prison  officer.     In 
answering,  please  sign  in  your  present  or  former  official  capacity: 

Q.  1.  How  should  the  officers  and  attaches  of  a  prison,  other  than  the 
Warden,  be  appointed?    A.  By  the  Warden. 

Q.  2.  Should  the  physician  and  chaplain  be  entirely  subordinate  to  the 
Warden,  and  subject  to  his  arbitrary  discharge,  or  more  or  less  independ- 
ent of  him?    A.  To  be  discharged  only  with  the  approval  of  the  Directors. 

Q.  3.  Should  prisoners  be  treated  as  humanely  as  possible  consistent 
with  safety  and  discipline,  or  their  treatment  made  strict  and  severe? 
A.  Strict,  but  humane. 

Q.  4.  Should  prisoners,  under  proper  restrictions,  have  the  privilege  of 
appeal  from  the  officer  in  charge  to  the  Warden,  and  from  the  Warden  to 
the  Directors,  or  of  writing  the  Governor  without  official  surveillance? 
What  would  be  the  effect  on  discipline  of  their  knowing  that  there  was 
such  an  appeal  to  a. power  behind  their  officers?  A.  Should  have  the  right 
to  appeal.  The  effect  on  discipline  will  depend  on  the  good  sense  of  the 
official  appealed  to. 

Q.  5.  What  form  of  punishment  do  you  approve  of  in  enforcing  prison 
rules?     A.  Solitary  confinement  and  deprivation  of  privileges. 

Q.  6.  What  form  of  religious  observances  should  be  enforced?  A. 
Protestant,  Catholic,  optional. 

Q.  7.  To  what  extent,  and  how,  should  schooling  and  moral  instruction 
be  conducted?     A.  To  the  fullest  extent  possible. 

Q.  8.  To  what  extent  may  the  friends  and  relatives  of  prisoners  be 
allowed  to  see  them,  and  what  is  the  effect  of  ordinary  unrestricted  visit- 
ing?    A.  Once  in  two  months  ;  can't  say,  never  tried  it. 

Q.  9.  What  is  the  effect  of  general  newspaper  reading?     A.  Pernicious. 

Q.  10.  Should  prisoners  be  allowed  comforts  and  luxuries  from  friends? 
A.  No. 

Q.  11.  What  would  you  name,  and  how  would  you  arrange  and  classify, 
a  complete  prison  system  for  a  State  ?     A.  With  man  impossible. 

Q.  12.  What  plan  do  you  approve  of  for  treating  the  insane,  and  par- 
tially insane,  criminals?  Would  you  have  an  insane  department  con- 
nected with  a  prison?     A.  Yes. 

Q.  13.  Is  it  a  fact,  in  prison  management,  that  ^''offenses  have  diminished 
as  penalties  have  softened?''  A.  Yes.  "Reformatories"  have  proved  nur- 
series of  crime,  a  bonus  for  youth  to  become  criminals. 

Please  make  any  suggestions  occurring  to  you,  without  confining  your- 
self to  questions,  and  oblige. 

S.  E.  CHAMBERLAIN, 
Warden,  Connecticut  State  Prison. 


Commonwealth  of  Pennsylvania,  Department  of  Public  Charities,  ) 
1224  Chestnut  Street,  Philadelphia,  April  29,  1886.  ) 

Mr.  R.  T.  Devlin,  Sacramento,  California: 

Dear  Sir:  By  request  of  the  Governor  of  this  State,  I  take  pleasure  in 
forwarding  to  your  address,  by  Adams'  Express,  this  day,  the  following 
printed  reports:  Elmira  Reformatory,  Elmira,  New  York;  Eastern  Peni- 
tentiary of  Pennsylvania,  Philadelphia;  Western  Penitentiary  of  Pennsyl- 
vania, Pittsburg;  State  Board  of  Charities,  Pennsylvania;  National  Prison 
Association,  National  Conference,  Charities,  and  Correction,  which  I  trust 
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will  assist  you  in  solving  some  of  the  questions  of  penology  that  will  claim 
the  attention  of  3'our  Commission. 
Yours,  truly, 

PHILIP  C.  GARRETT. 


Office  Penitentiary,  Baton  Rouge,  April  26,  1886. 
Robert  T.  Devlin,  Esq.,  Sacramento,  California: 

Dear  Sir:  Your  letter  of  inquiry,  relative  to  prison  management,  etc., 
received,  and  I  hasten  to  reply. 

I  regret  to  say  that  we  have  no  parole  s^^stem,  or  other  mode  of  release 
of  prisoners,  but  the  ser\dng  of  the  term  or  pardon  by  the  Governor,  who 
can  only  act  on  the  recommendation  of  a  majority  of  the  Board  of  Par- 
dons, composed  of  the  trial  Judge,  Attorney-General,  and  Lieutenant-Gov- 
ernor, and  not  otherwise. 

I  have  no  views  to  express  on  the  subjects  you  mention,  excepting  that 
I  think  that  good  prisoners  of  certain  grades  should  receive  some  reward 
for  good  conduct,  etc. 

Respectfully  yours,  etc., 

JNO.  H.  MATTA,  Clerk. 


Maine  State  Prison,  Warden's  Office,  ) 
Thomaston,  April  30,  1886.  J 

Gents  :  More  from  the  hope  of  examining  formulated  results  than  other 
reasons,  I  inclose  views  touching  the  matter  of  interrogatories  received 
under  cover  of  yours  of  the  fifteenth  instant. 

1  and  2.  All  subordinate  officers  should  be  appointed  by  the  Warden, 
and  confirmed  by  the  Directors  or  Inspectors,  subject  to  removal  by  same 
authority. 

3.  Inhumanity  is  a  crime.  All  rules  and  requirements,  particularly 
minor  ones,  to  be  strictly  obeyed ;  certain  merited  retribution  to  follow 
willful  transgression. 

4.  Would  permit  con\dcts  to  write  to  any  one  a  straightforward  letter, 
subject  to  examination  before  sent ;  and  would  allow  them  access  to  the 
Warden  and  superior  officials,  on  application,  when  practicable.  The 
Warden  must  be  supreme  so  long  as  he  remains  the  responsible  head. 

5.  Deprivation  of  privileges — of  reading  matter,  writing,  lights,  or 
tobacco — will  often  be  effective  ;  failing  these,  solitary  dungeon,  bread 
and  water  will  usually  prove  entirely  effective. 

6.  Any  forms  and  teachings,  without  regard  to  sect,  that  will  encourage 
reading  of  the  Bible. 

7.  The  whole  course  should  be  a  school  of  moral  instruction.  Have 
never  been  able  to  accomplish  much  in  the  way  of  educating,  except  to 
learn  to  read  and  write  ;  that  by  individual  teaching  in  the  cell. 

8.  Would  allow  a  convict  to  receive  visits  from  friends  and  relatives  in 
presence  of  an  officer,  say  once  a  month.  Would  not  confine  one  whose 
deportnient  was  exemplary  to  that. 

9.  Properly  selected  newspapers  and  periodicals  are  of  advantage. 

10.  To  no  great  extent.  The  State  is  bound  to  provide  suitably  for  its 
wards.     No  class  privileges. 

11.  Must  depend  largely  upon  the  conditions,  industries,  number  of  con- 
victs, their  capacities,  etc. 
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12.  Experts  should  have  care  of  the  insane,  either  at  a  hospital,  or  in 
connection  with  prison;  the  former  would  seem  the  more  fitting  place. 

13.  If  "the  softening  of  penalties"  means  lack  of  desire  or  ability  to 
enforce  such  as  are  merited,  no.  Certain,  not  brutal  penalties,  in  propor- 
tion to  magnitude  of  the  offense,  work  reformation  and  diminish  crime. 
Except  generally,  I  have  never  been  able  to  formulate  rules  for  prison 
management  satisfactory  to  myself.  Conditions  are  so  diverse,  and  indi- 
viduals so  different,  that  the  eocceptions  seem  more  numerous  than  the  cases 
coming  under  the  rule. 

Earlier  I  had  the  pleasure  of  sending  copy  of  "Rules  and  Regulations," 
governing  this  institution;  also  copy  of  report  for  1885,  which  I  trust  ar- 
rived duly. 

Believe  me,  very  respectfully,  yours, 

G.  P.  BEAN,  Warden. 

California  State  Penological  Commission,  R.  T.  Devlin,  Esq.,  Secretary. 


BoAED  OF  State  Charities,  | 
Columbus,  0.,  April  26,  1886.         j 
Robert  T.  Devlin,  Sacramento,  Cal.: 

Dear  Sir  :  Yours  to  Gov.  J.  B.  Foraker  of  the  thirteenth  instant,  mak- 
ing inquiry  concerning  "the  parole  system,"  has  been  referred  to  this 
office,  and  by  request  of  the  Governor,  I  have  the  honor  to  reply. 

1.  Some  objections  were  raised  as  to  the  constitutionality  of  the  law,  but 
our  Supreme  Court  has  decided  the  law  to  be  constitutional. 

2.  Some  objections  have  been  raised  against  the  law  growing  out  of  a 
misinterpretation  of  its  spirit,  and  mistakes  in  its  administration,  the  latter 
chiefly  in  hearing  counsel,  and  giving  consideration  to  petitions  and  other 
outside  influences  by  the  Board  of  Managers,  whereas  the  law  contem- 
plates the  prisoner  himself  while  in  custody  and  under  the  eye  of  the  law, 
his  conduct  in  labor,  study,  and  general  deportment. 

These  mistakes  wrought  sadly  upon  the  quiet,  and  I  think  the  general 
order  of  the  penitentiary,  and  to  the  prejudice  of  the  law  in  many  commu- 
nities. You  will  readily  appreciate  the  effect  of  sending  back  to  a  com- 
munity an  incorrigible,  mean  criminal,  without  notice  or  any  opportunity 
for  remonstrance.  You  will  just  as  readily  see  how  demoralizing  to  pris- 
oners when  they  discover  that  outside  influences  are  not  only  taken  into 
consideration,  but  are  more  potent  than  the  best  record  the  prisoner  can 
make  for  himself.  ]\Iistakes  aside,  for  which  the  law  is  not  responsible, 
the  system  of  parole  as  provided  for  in  the  law  of  our  State  is  wise  and 
practically  useful.  First,  in  promoting  good  conduct  in  the  prisoner,  aiding 
materially  as  reformatory  prison  discipline,  and  in  securing  the  rehabilita- 
tion of  the  discharged  convict.  Secondly,  it  largely  relieves  the  Governor 
from  the  consideration  of  pardon  papers,  one  of  the  greatest  annoyances 
connected  with  the  executive  office. 

But  we  have  learned  something  from  our  mistakes.  These  will  not  be 
repeated.  Good  results  are  already  apparent,  and  on  the  whole  we  are 
quite  favorably  impressed  with  the  law. 

I  have  requested  the  Warden  to  send  you  a  report  of  the  penitentiary 
for  the  past  year.     The  rules  of  parole  are  published  in  the  report. 
Yours,  most  respectfully, 

A.  G.  BYERS. 
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Utica,  New  York,  May  5,  1886. 
R.  T.  Devlin,  ^s^.; 

Dear  Sir:  I  have  been  absent  from  home  on  a  long  journey  to  the 
South,  from  which  I  have  but  recently  returned,  in  no  respect  improved 
*'  in  mind,  body,  or  estate."  Your  letter  of  April  fourteenth  found  me  on  my 
return.  I  regret  to  say  I  can  give  you  no  satisfactory  reply.  Many  years 
since  I  was  much  interested  in  prison  reforms,  chiefly,  however,  as  one  of 
a  Commission  whose  labors  were  mainly  directed  to  our  own  locality.  I 
have  become  an  old  man,  and  although  I  have  not  wholly  lost  my  con- 
cerns in  regard  to  such  matters,  increasing  years  and  infirmities  have 
obliged  me  to  relinquish  all  my  connection  with  such  efforts. 

In  regard  to  the  Elmira  Reformatory,  I  am  almost  ashamed  to  say  that 
I  have  paid  so  little  attention  to  the  practical  operation  of  the  system  of 
*'  indeterminate  sentences,"  and  the  methods  of  its  administration,  that  I 
oannot  even  venture  an  opinion  upon  that  topic.  If  I  should  attempt  it, 
the  result  might  very  likely  be  more  misleading  than  instructive.  Regret- 
ting my  inability  to  be  of  service  to  you,  and  wishing  you  great  success  in 
your  efforts, 

I  am  most  respectfully  and  truly  yours, 

WILLIAM  J.  BACON. 


Warsaw,  New  York,  May  5,  1886. 
Robert  Devlin,  Esq.,  Secretary  California  State  Penological  Commission: 

Dear  Sir:  Yours  of  the  fourteenth  of  April  in  regard  to  the  Elmira 
Reformatory  is  at  hand. 

While  I  would  be  willing  to  give  you  my  views  and  all  the  information 
I  might  have,  I  think  you  would  receive  it  so  much  better  from  another 
party,  that  I  recommend  you  to  write  him. 

I  refer  to  the  Hon.  Wm.  P.  Letchworth,  Chairman  of  our  State  Board  of 
Charities,  a  gentleman  who  has  made  a  study  of  such  matters  for  many 
years,  and  is  thoroughly  posted  in  every  respect.  I  think  he  would  give 
you  all  the  information  you  desire,  and  coming  from  such  a  source  would 
be  of  more  use  and  benefit  to  you  than  from  myself 

His  address  is  Portageville,  Wyoming  County,  New  York,  and  if  he 
should  be  absent  from  home  his  letters  would  be  forwarded  to  him. 
Yours,  very  respectfullv, 

AUGUSTUS  FRANK. 


State  of  Rhode  Island,  Office  of  the  Board  of  ) 
State  Charities  and  Corrections,  Providence,  May  10,  1886.  J 

Hon.  Robert  T.  Devlin,  Secretary  California  State  Penological  Commission: 

Dear  Sir:  His  Excellency,  Governor  George  Peabody  Wetmore,  who 
succeeded  Hon.  A.  O.  Bourn  about  a  year  ago,  has  referred  to  this  office 
your  letter  of  April  thirteenth,  with  a  request  that  I  reply  thereto. 

The  questions  asked  in  the  letter,  it  is  scarcely  necessary  to  say,  are 
ones  upon  which  there  is  great  diversity  of  opinion,  and  I  do  not  know 
how  I  can  better  answer  them  than  by  citing  the  laws  and  practice  of  our 
State,  assuming  that  the  laws,  at  least,  embody  the  opinions  of  its  citizens. 

1.  At  the  State  Prison,  which  is  under  the  charge  of  this  Board,  the 
convicts  are  employed,  so  far  as  possible,  under  the  contract  system,  which 
we  believe  to  be  the  best.     This  is  authorized  by  law. 
13" 
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2.  In  regard  to  the  pardoning  power,  our  Constitution  has  the  following: 
"  The  Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  shall 

hereafter  exclusively  exercise  the  pardoning  power,  except  in  cases  of  im- 
peachment, to  the  same  extent  as  such  power  is  now  exercised  by  the 
General  Assembly."  (Article  II  of  Articles  of  Amendment,  adopted  No- 
vember, 1854.) 

The  Public  Statutes  of  Rhode  Island,  Chapter  XIV,  "  Of  the  Governor," 
have  the  following: 

Section  1.  Petitions  for  pardon,  under  article  second  of  the  amendments  to  the  Consti- 
tution, shall  be  presented  to  the  Governor,  and  the  petitioners  shall  comply  with  such 
rules  and  regulations  respecting  the  filing  and  hearing  of  the  same  as  he  may,  from  time 
to  time,  prescribe. 

Sec.  2.  In  the  exercise  of  the  power  of  pardon,  the  persons  who  receive  the  benefit  of 
.such  pardon  shall  comply  with  and  be  subject  to  such  terms  and  conditions  as  may  be 
imposed  by  the  Governor  at  the  time  of  the  exercise  of  such  power. 

3.  The  pro^dsion  for  treatment  of  juvenile  offenders  is  embodied  in  the 
statute  as  follows: 

"  Whenever  any  person  under  the  age  of  eighteen  years  shall  be  convicted 
by  any  Court  of  any  criminal  offense,  such  Court  may  sentence  such  per- 
son to  the  State  Reform  School  for  a  term  not  less  than  two  years  nor 
longer  than  his  minority,  or  to  such  punishment  as  is  otherwise  pro^'ided 
by  law  for  the  same  offense,  and  if  the  sentence  be  to  the  Reform  School, 
then  it  shall  be  in  the  alternative,  to  the  State  Reform  School  or  to  such 
punishment  as  would  otherwise  have  been  awarded."  (Public  Statutes, 
Chap.  248,  Sec.  49.) 

4.  The  law  authorizes  the  Board  to  pay  to  each  convict  upon  his  discharge 
a  sum  not  exceeding  one  tenth  of  what  he  may  have  earned  during  his 
sentence,  the  sum  in  no  case,  however,  to  be  less  than  five  dollars.  The 
con\'ict,  also,  must  be  decently  clothed  when  discharged. 

The  law,  also,  provides  that  not  exceeding  one  tenth  of  the  earnings  of 
con\'icts  may  be  paid  to  their  families  or  near  relations,  during  their  sen- 
tences, instead  of  to  themselves. 

Yours,  very  respectfull}^ 

WM.  W.  CHAPIN,  Secretary. 


Warden's  Office,  Minnesota  State  Prison,  » 
Stillwater,  Minn.,  May  7,  1886.  \ 

Hon.  Robert  T.  Devlin,  Sacramento,  Cal. : 

Sir  :  I  am  in  receipt  of  your  letter  of  the  first  instant,  and  in  reply  ^vill 
say  that  I  think  well  of  the  parole  system,  but  I  consider  the  matter  of 
assistance  for  discharged  convicts  of  great  importance  ;  the  aid  they  need 
is  not  inonej^,  or  red  tape  State  aid,  but  the  aid  of  good  citizens  in  gi\'ing 
them  a  chance  to  rise  again  in  the  world  ;  give  them  a  good  situation  and 
assist  the  deserving  in  gaining  a  place  in  society.  This  is  best  accom- 
plished by  the  Wardens  being  in  correspondence  with  good  parties  in  dif- 
ferent parts  of  the  State,  who  will  take  an  interest  in  them  when  they 
reach  there,  and  aid  in  getting  them  work,  and.  if  they  prove  worthy,  give 
them  further  assistance. 

Yours,  truly, 

J.  A.  REED,  Warden. 
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Detroit  House  of  Correction,  Office  of  the  Superintendent,  ) 

Detroit,  May  15,  1886.  ) 

Robert  T.  Devlin,  Secretary,  Sacramento,  Cal.: 

Dear  Sir:  Replying  to  yours  of  first  instant,  I  will  state,  it  would  be  a 
very  difficult  undertaking  for  a  State  to  engage  in  finding  employment  for 
discharged  convicts.  Provision  for  maintenance  for  a  reasonable  length  of 
time,  such  as  would  give  a  fair  opportunity  to  secure  employment,  would 
be  the  limit  of  the  State's  duty,  otherwise  impositions  would  surely  follow, 
especially  among  the  crime  class.  A  society  for  such  purpose  is  a  necessity, 
I  think,  beyond  any  question;  but  such,  to  be  useful,  should  be  not  only 
practical,  but  free  from  the  sentimentalisms  that  seem  to  be  the  great 
drawback  to  practical  eftbrts.  This  you  will  more  readily  understand  by 
a  knowledge  of  the  class  to  be  dealt  with,  who,  as  a  rule,  go  strong  for  the 
sentimental.  It  is  true  there  are  very  many  who  can  be  helped,  but  a  little 
restraining  power  is  a  great  motor  in  such  matters.  This,  of  course,  points 
to  a  carefully  matured  "ticket  of  leave  plan"  for  first  offenders,  and  a 
separation  of  such  from  the  crime  class,  during  confinement.  My  impres- 
sion is  that  an  intermediate  prison  for  first  offenders  is  a  necessity,  if  any 
reformatory  results  are  expected;  and  even  then,  results  will  not  be  very 
encouraging.  The  immensity  of  the  question  you  are  investigating  almost 
overawes  one,  and  yet  it  is  a  demand  from  society  that  is  of  great  impor- 
tance to  its  peace  and  good  order. 

From  my  experience  I  am  in  favor  of  the  indeterminate  sentence  plan, 
carefully  matured  and  stripped  of  the  ornamentalisms  that  are  now 
deemed  a  necessity  at  Elmira.  I  am  opposed  to  the  contract  system  of 
labor  and  the  '"  piece  price  plan  "  as  being  equally  detrimental  to  every 
practical  effort  for  reformation.  State  account  the  only  true  way,  if 
reformation  is  the  object. 

I  think  I  have  answered  your  inquiries  from  my  standpoint,  and  trust 
you  may  be  able  to  cull  a  little  at  least  from  it.  Wishing  you  every  suc- 
cess, I  am. 

Respectfully  yours, 

JOSEPH  NICHOLSON,  Superintendent. 


35  Avon  Street,  Boston,  May  13,  1886. 
To  Robert  T.  Devlin,  Esq.,  Sacramento,  Cal.: 

Dear  Sir:  Yours  of  May  sixth  received  this  morning.  I  will  say  that 
I  am  now  on  my  twenty-first  year  as  agent  for  discharged  convicts,  acting 
both  for  the  State  of  Massachusetts  and  also  for  the  Massachusetts  Society 
for  Aiding  Discharged  Convicts. 

The  State  appropriates  yearly  $3,000  for  the  benefit  of  those  discharged 
from  State  Prison  and  $1,000  for  salary  of  agent,  making  $4,000  in  all — 
expenses  of  office,  traveling  of  agent  and  all  other  expenses  of  agent, 
while  working  for  the  discharged  convict,  to  be  paid  out  of  the  $3,000. 
The  Massachusetts  Society  for  Aiding  Discharged  Convicts  is  supported 
by  contributions  from  the  public,  collected  by  the  agent;  also  an  occa- 
sional legacy  or  bequest  goes  into  the  treasury  of  the  society.  The  society 
pays  the  agent  $100  per  month,  clear  of  all  expenses.  I  visit  the  State 
Prison  the  last  week  in  every  month  (oftener  if  necessary),  and  have  an 
inter\aew  with  each  one  who  is  to  be  discharged  the  following  month; 
become  thoroughly  acquainted  with  him;  if  possible,  get  his  early  history 
as  far  forth  as  I  can;  create  a  confidence  between  him  and  me,  with  the 


196 

understanding  that  the  confidence  he  places  in  me  shall  be  sacred  on  my 
part.  By  that  means  the  right  way  to  deal  with  each  one  when  they  are 
discharged  will  begin  to  show  itself,  and  oftentimes  the  poor  fellow  who 
has  felt  that  he  was  entirely  forsaken  both  by  God  and  man,  and  had 
never  heard  the  words  before  spoken  in  his  ear,  "  I  have  come  to  befriend 
you,"  looks  with  astonishment  and  feels  like  another  person,  and  the 
little  spark  of  manhood  there  is  in  him  can  be  brought  out  in  that  way  if 
it  is  there.  When  discharged,  we  aid  him  to  get  employment;  furnish  him 
with  tools,  if  he  has  a  trade;  board  for  a  week  or  two,  while  seeking 
employ;  clothing  enough  for  a  change,  that  he  need  not  have  to  steal  to 
keep  clean  and  decent  looking  for  work.  If  he  has  a  home  in  other  parts 
of  the  State,  or  in  other  States  not  too  far  off,  we  send  him  to  his  home  or 
his  friends.  Whatever  will  benefit  him  most  to  make  a  man  of  him  and 
lead  him  into  an  honest  way  of  earning  a  living,  that  Ave  strive  to  do. 
What  we  might  have  to  do  to-day  for  a  man  is  no  criterion  for  the  man 
that  we  may  have  to  deal  with  to-morrow. 

I  find  as  many  different  phases  of  character  and  disposition  among  the 
prisoners  as  I  do  with  men  outside  of  the  prison,  and  have  to  meet  them 
on  that  line  and  act  accordingly. 

I  think  that  there  should  be  but  one  agent  for  the  State,  and  that  the 
keeper  of  each  house  of  correction,  in  every  county,  should  assist  every 
man  when  discharged  from  the  house  of  correction,  to  the  amount  of  from 
five  to  fifteen  dollars,  and  that  that  expense  should  be  charged  to  the 
county  expenses,  not  in  cash,  but  in  clothing,  family  stores  if  he  has  a 
family,  tools  if  he  needs  them,  or  in  any  way  whereb}'  it  will  benefit  him 
and  enable  him  to  be  a  better  man.  That  should  not  apply  to  an  habitual 
tramp,  or  an  habitual  thief,  or  an  habitual  drunkard  and  bummer.  The 
law  should  be  so  that  the  keeper  of  a  house  of  correction,  and  the*County 
Commissioners,  can  use  their  good  judgment  and  some  discretion  about  it, 
although  I  have  tried  the  experiment  with  some  of  the  worst  criminals  on 
earth,  and  by  so  doing  have  brought  them  up  out  of  their  degradation,  so 
that  they  have  led  honest  lives. 

You  need  a  great  deal  of  faith,  an  abundance  of  patience,  a  large  amount 
of  perseverance,  and  considerable  tact  in  studying  and  understanding 
human  nature  to  be  able  to  deal  with  that  class  of  men  rightly. 

If  I  was  where  I  could  meet  with  you  and  your  Commissioners,  I  could 
talk  more  with  you  in  one  hour  than  I  can  write  in  a  year  on  this  subject. 

Inclosed  in  same  mail  with  this,  I  send  you  a  few  old  reports  of  mine; 
if  they  are  of  any  benefit  to  you  I  shall  be  glad.  Of  course,  you  may  find 
considerable  repetition  in  them;  it  cannot  be  otherwise  ;  it  is  the  best  I  can 
do  for  you  at  present  in  the  way  of  reports.  I  think  the  States  of  Illinois, 
Maryland,  New  York,  Connecticut,  and  Rhode  Island  have  agencies  of 
some  kind  for  discharged  convicts.  If  I  can  be  of  any  service  to  you 
hereafter,  I  shall  be  pleased  to  do  so. 

I  remain,  your  humble  servant, 

DANIEL  RUSSELL, 
Agent  Discharged  Convicts,  35  Avon  Street,  Boston,  Mass. 


Oswego,  New  York,  May  14,  1886. 
RoBT.  T.  Devlin,  Esq.,  Secretary: 

Dear  Sir:  In  replying  to  your  favor  relating  to  the  Elmira  plan  of  prison 
discipline,  I  beg  to  say  I  regard  it  as  eminently  successful,  and  the  only 
plan  resting  on  a  philosophical  basis. 
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Our  prisons,  county  and  State,  are  acknowledged  failures,  except,  possi- 
bly, as  to  life  members.  Their  inmates  return  to  us,  not  only  not  improved, 
but  worse.  Irritated  by  a  morbid  feeling  of  injustice,  and  finding  every 
avenue  to  respectability  foreclosed  against  them,  the  criminal  forces  within 
them  augmented  and  the  moral  checks  lessened,  they  enter  a  more  deter- 
mined course  of  crime. 

We  have  acted  on  the  mistake  that  mere  punishment,  which  is  the 
equivalent  of  crime,  cancels  the  wrong  and  entitles  the  criminal  to  pardon. 
Not  necessarily.  The  right  to  freedom  depends  on  the  forces  within  the 
man,  and  which  will  work  out  in  his  activities. 

While  something  of  punishftient  is  due  to  the  majesty  of  violated  law, 
still  it  must  include  the  idea  of  reformation.  We  must  reach  the  sources 
of  criminal  purpose  and  apply  healing  and  strength  to  the  diseased  and 
weakened  powers  which  are  active  in  the  inception  of  crime. 

This  truth  is  recognized  at  Elmira  and  the  treatment  rests  upon  it.  The 
weakened  power  and  the  motive  behind  it  are  fed  and  supported  and  held 
and  led  by  a  skillful  hand  till  a  habitude  is  formed  and  the  power  may  be 
safely  left  to  its  automatic  working.  This  terminates  the  sentence  and 
entitles  the  prisoner  to  his  pardon. 

I  do  not  hope  for  much  from  this  or  any  other  treatment  in  a  ripened 
criminal.  He  reaches  a  point  beyond  which  reform  is  impossible.  But 
with  the  young  and  onward  up  to  this  point,  this  seems  to  be  the  true  line 
of  work  and  hope. 

I  am  glad  to  know  the  thoughtful  men  of  our  Great  West  are  wakened 
on  this  subject.  What  to  do  with  the  pauper  and  criminal  class — for  they 
are  linked  together — is  a  question  which  will  abide  with  us  till  the  prob- 
lem is  solved. 

I  beg  to  refer  you  to  a  well  considered  article  on  this  subject  in  the  Feb- 
ruary number  of  Harpers'  Monthly,  by  Charles  Dudley  Warner. 
Very  respectfully,  your  obedient  servant. 

0.  J.  HARMON. 


National  Prison  Association  of  the  United  States,  ) 
Secretary's  Office,  65  Bible  Holse, 

New  York,  May  19,  1886.  \ 

Mr.  RoBT.  T.  Devlin,  Sacramento,  Cal. : 

Dear  Sir  :  Mr.  Round  directs  me  to  inform  you,  in  answer  to  yours  of 
the  eleventh  instant,  that  the  best  list  obtainable,  such  as  you  want,  is  the 
one  of  the  people  that  attended  the  Rome  International  Congress  in  1885. 
Mr.  Round  has  written  to  the  Secretary  to  get  you  a  list,  and  will  send  it 
to  you  on  its  receipt  here.  He  is  very  sorry  he  had  none  on  hand. 
Respectfully  vours, 

J.  RESTON,  Private  Secretary. 


Ohio  Penitentiary,  Clerk's  Office,  } 
Columbus,  O.,  May  15,  1886.  j 

Hon.  Robert  T.  Devlin: 

Dear  Sir  :  Yours  regarding  parole  law  received.  We  have  now  been 
practically  under  parole  law  for  one  year;  results  all  that  the  most  sanguine 
could  anticipate.  I  am  of  the  opinion  the  power  should  be  vested  in  the 
Board  of  Managers,  and  that  rules  governing  applications  should  require 
a  statement  from  the  Judge,  Prosecutor,  and  a  few  honorable,  respected 
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citizens,  in  addition  as  to  former  character  and  family  relations.  I  see 
that  in  almost  every  instance  where  paid  attorneys  have  been  allowed  to 
present  the  claims  of  applicants,  we  have  most  fears  of  successful  results. 
My  views  would  be  a  statement  as  above,  and  then  the  prison  record  to 
determine  the  recommendation  of  the  Warden.  We  find  non-residents  of 
the  State  have  given  us  trouble  who  have  been  paroled.  Those  having 
homes — family  ties — are  invariably  doing  well,  and  especially  where  the 
wife  has  been  true  and  steadfast  in  her  family  relations. 

Some  embarrassment  as  to  eligibility  under  our  law  as  to  second  term 
prisoners;  Attorney-General  holds  that  indictments  on  two  counts,  two 
sentences  for  different  terms,  one  beginning  at  the  expiration  of  the  other 
received  at  same  term  of  Court,  are  first  term  prisoners.  I  find  the  law 
requires  that  the  prisoner  shall  serve  the  minimum  of  the  sentence.  We 
hold  they  must  complete  first  term,  and  then  serve  minimum  of  second 
before  eligible  to  parole.  The  law  ought  to  specify  such  cases,  and  if 
desirable  to  parole  such  prisoners,  specially  mention  as  to  what  is  the  min- 
imum of  sentence  in  the  event  of  two  sentences  given  at  same  time. 

Above  all  things,  after  the  statement  of  responsible  parties  known  to  be 
such,  let  prison  record  recommend,  and  not  paid  attorneys. 
Respectfully, 

ISAAC  G.  PEETREY,  Warden. 


Office  of  Commissioners  of  Prisons,  ) 
State  House,  Boston,  May  25,  1886.  \ 

Robert  T.  Devlin,  Esq.: 

Dear  Sir:  Your  letter  received,  and  shall  be  glad  if  I  can  give  you  any 
information  that  may  be  of  use  to  you.  It  is  not  an  easy  matter  to  give  a 
summary  of  my  work,  its  duties  are  so  varied.  In  answer  to  your  first 
query  I  shall  most  emphatically  say  that  I  believe  a  woman  should  have 
charge  of  female  prisoners;  if  she  has  tact  and  the  right  requisites,  can 
get  at  bottom  facts  in  their  personal  history,  and  upon  this  basis  one  can 
determine  the  best  method  of  helping  them.  My  experience  as  clerk  in 
the  same  department  was  of  great  assistance  to  me,  as  T  became  somewhat 
used  to  the  element  I  had  to  deal  with.  My  work  has  been  in  direct  con- 
junction with  the  Board,  who  have  given  me  the  largest  liberty  in  conduct- 
ing it,  and  have  been  always  ready  to  be  consulted  in  difficult  cases.  There 
are  no  rules  that  can  guide  one;  circumstances  must  be  taken  into  con- 
sideration, and  work  correspond  to  needs,  which  must  necessarily  be  of 
great  variety. 

As  to  the  appropriation,  I  have  never  exhausted  it,  for  in  my  judgment  it 
is  not  well  to  be  lavish  with  this  class,  but  endeavor  to  put  them  in  a  way  to 
help  themselves;  furnishing  them  with  such  clothing  as  will  make  them 
look  respectable,  and  is  needful  for  domestic  service,  rarely  giving  them 
money;  assisting  them  in  finding  places  for  them  in  families,  laundry 
work,  or  that  which  they  are  able  to  do  best.  If  they  are  ill,  helping  them 
to  hospital  or  dispensary  treatment;  visiting  them,  meanwhile,  assuring 
them  that  some  one  is  interested  in  their  welfare.  Sometimes,  if  they  are 
not  able  to  work,  I  pay  board  for  them  for  a  short  time.  I  have  a  large 
correspondence,  which  I  consider  invaluable;  some  of  them  have  con- 
tinued for  three  years;  impossible  to  visit  them,  some  of  them  so  far  away; 
send  as  many  of  them  away  from  their  old  haunts  and  acquaintances,  as 
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less  liable  to  temptation.     I  keep  a  record  of  the  women  I  help,  of  the 
amount  expended,  and  a  daily  journal,  which  is  useful  for  reference. 
Very  respectfully  yours, 

S.  E.  FRYE. 
There  has  been  no  opposition  to  the  office. 


United  States  Senate,  I 
Washington,  D.  C,  July  6,  1886.  \ 

Robert  T.  Devlin,  Esq.,  Secretary  California  State  Penological  Commis- 
sion, Sacramento,  Cal.  : 

My  Dear  Sir:  Your  circular  of  June  28,  1886,  was  received,  and  it 
would  aftbrd  me  pleasure  to  answer,  as  nearly  as  might  be  in  my  power, 
the  series  of  questions  propounded  therein,  concerning  the  cause  of  crime, 
punishment  of  criminals,  etc.;  but  the  pressux'e  of  public  duties  at  this 
stage  of  the  session  will  preoccupy  my  whole  time. 
Very  respectfully, 

CHARLES  F.  MANDERSON. 


The  Semi-Tropical,  a  Monthly  Journal,  ") 
Devoted  to  Southern  Literature,  Industry,  and  Immigration. 

Jacksonville,  Fla.,  July  1,  1886.  ) 

Robert  T.  Devlin,  Secretary  California  State  Penological  Commission: 

Sir:  In  brief  answer  to  your  inquiries  of  twenty-first  ultimo,  I  submit 
the  following  answer  to  questions: 

1.  Primarily,  whisky,  licentiousness,  and  gambling;  secondarily,  secret 
organizations,  sensational  literature,  and  political  demagogism,  appealing 
to  passion  and  prejudice  to  create  antagonism  between  labor  and  capital. 

2.  Restrain  the  freedom  of  intoxicating  liquor,  prohibit  gambling  and 
carrying  deadly  weapons,  prohibit  all  secret  organizations,  and  summarily 
punish  all  conspirators  against  the  freedom  and  property  of  citizens. 

3.  Entire  seclusion  from  all  public  observation  and  information,  con- 
stant labor,  with  enforced  silence,  isolation,  with  only  access  to  good  books 
and  a  faithful  chaplain,  and  an  abridgment  of  their  time  of  confinement 
for  obedience  and  good  behavior. 

4.  No  other  aid  than  friendly  advise  and  assistance  in  securing  steady 
employment  in  whatever  branch  of  industry  they  may  desire  and  are  fitted 
for. 

5.  Juvenile  criminals  should  never  be  associated  with  adults,  but  con- 
signed to  strict  moral,  sanitary,  and  industrial  instruction,  with  as  little  as 
possible  of  arbitrary  force. 

6.  Compulsory  education  and  homes  provided  at  public  expense  for  all 
uncared  for  children. 

Very  respectfully,  your  obedient  servant, 

HARRISON  REED. 

State  of  New  York,  Office  of  the  Commissioner  of  ^ 
The  State  Board  of  Charities  (Eighth  Judicial  District), 

Glenn  Iris,   Portageville   P.   O.,   July   2,    1886.  \ 

Hon.  Robert  T.  Devlin,  Commissioner,  etc.: 

Dear  Sir  :  Replying  to  your  esteemed  note  of  the  twenty-third  ultimo,  I 
beg  to  say,  in  answer  to  queries: 
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1.  Intemperance  and  corrupt,  sensational  literature. 

2.  Restrictive  legislation  based  upon  an  enlightened  public  opinion. 

3.  This  question  I  cannot  briefl}'  answer  with  satisfaction. 

4.  Such  as  are  advocated  by  the  New  York  Prison  Association. 

5.  These  questions  I  will  answer  in  a  paper  I  am  now  preparing  for  the 
National  Conference  of  Charities  and  Correction,  to  be  held  at  St.  Paul, 
Minnesota,  commencing  on  the  thirteenth  instant.  The  paper  is  entitled 
"  Children  of  the  State."  and  will  probably  appear,  at  least  in  part,  in  the 
printed  proceedings  of  the  conference,  which  may  be  had  of  the  official 
stenographer,  Mrs.  Isabel  C.  Barrows.  141  Franklin  Street,  Boston. 

Yours,  verv  respectfullv. 

W:\I.  P.  LETCHWORTH. 


State  of  MICHIGA^■.  Board  of  Corrections  and  Charities,  ) 
Grand  Rapids,  Mich.,  July  5,  1886.         j 
Mr.  Robert  T.  Devlin,  Commissioner,  California  State  Penological  Com- 
mission: 

My  Dear  Sir:  I  am  in  receipt  of  yours  twenty-first  June.     The  ques- 
tions cover  a  large  amount  of  ground,  and  just  now   I   am  very  much 
occupied.     I  feel  scarcely  competent  to  deal  with  some  of  the  problems, 
but  will  at  an  earh'  day  give  3'ou  the  result  of  my  obser^'ation. 
Yours,  verv  truly, 

GEO.  D.  GILLESPIE. 

Banking  House  of  Foster  et  Co.,  \ 
Fo.?TORiA.  Ohio,  July  5, 1886.  ) 

Mr.  Robert  T.  DE^'LIN,  Secretary,  Sacramento,  California: 

Dear  Sir:  Your  favor  of  the  twenty-third  ultimo  is  at  hand.  To  answer 
fiilly  the  six  questions  you  propound  will  take  considerable  time.  At 
present  I  am  very  much  engaged  in  matters  of  business,  and  do  not  see 
how  I  can  undertake  to  answer  the  questions  you  propound  as  I  would  like 
to.  The  subject  is  one  to  which  I  have  given  considerable  thought,  and 
if  I  find  the  time.  I  will  in  the  near  future  undertake  to  give  you  answers 
to  the  six  questions  you  propound.  In  the  meantime,  if  you  could  get 
copies  of  the  reports  of  the  State  Board  of  Charities  of  Ohio  for  the  past 
six  years,  you  would  find  much  in  it  that  would  be  interesting  upon  this 
topic.  You.  of  course,  know  of  Mr.  Fred.  Wines.  Secretary  of  the  State 
Board  of  Charities  of  Illinois,  and  General  R.  Brinkerhofif.  of  Mansfield. 
Ohio,  gentlemen  who  have  given  the  subject  of  prison  reform  and  manage- 
ment great  attention.  They  are  so  situated  as  to  be  able  to  go  into  the 
subject  fully,  and  if  you  have  not  conferred  with  them.  I  would  advise 
you  to  do  so.  I  send  you  by  mail  a  copy  of  my  last  message  to  the  Gen- 
eral Assembly  of  Ohio,  in  which  you  will  find  discussed  some  of  the 
features  to  which  your  questions  refer. 
Verv  trulv.  vours. 

'    '         '  C.  AV.  FOSTER. 

Charity  Organization  Society  of  the  City  of  New  York,  '» 
Central  Office,  21  Unt^-ersity  Place,  July  1,  1886.         1 
Robert  T.  Devlin,  Esq.,  Secretary  California  State  Penological  Commission: 

Dear  Sir  :    In  repl}'  to  yours  of  June  twenty-third.  I  would  say  that  our 
society  is  yet  in  its  infancy,  and  has  not  yet  been  able  to  take  up  the  con- 
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sideration  of  the  subjects  named  in  your  letter.  You  would  be  likely  to 
get  the  best  information  and  suggestions  from  the  State  Board  of  Charities, 
Albany,  N.  Y.,  or  from  the  Prison  Association  of  New  York,  65  Bible 
House,  New  York  City. 

Regretting  tliat  we  cannot  give  you  any  assistance  in  the  matter, 
Yours,  very  trulv, 

CHAS.  D.  KELLOGG, 

Organizing  Secretary. 

Charity  Organization  Society  of  the  City  of  New  York,  > 
Central  Office,  21  University  Place,  July  2,  1886.  i 

RoBT.  T.  Devlin,  Esq.,  Secretary  California  State  Penological  Commission: 

Dear  Sir:  Referring  to  my  letter  of  yesterday,  I  venture  to  add  to  it, 
if  not  out  of  order,  a  reply  to  the  first  question  on  your  circular  of  twenty- 
third  Jvme,  viz.:  "What  do  you  consider  the  principal  causes  of  crime?" 

Ans.  (a).     Intemperance. 

Ans.  {h).     Unwise  and  indiscriminate  charity. 

The  larger  part  of  the  minor  crimes  which  fill  our  workhouses,  is  encour- 
aged and  supported  by  sentimental  and  heedless  almsgivers.  Their  gifts 
tempt  to  improvidence,  self-indulgence,  aimlessness,  tramping,  vagrancy, 
idleness,  and  the  whole  brood  of  petty  crimes  which  flow  from  these. 

I  fully  believe  that  these  two  causes  will  account  for  90  per  cent  of  all 
the  crime  of  the  country,  and  that  in  all  large  cities  more  than  75  per  cent 
of  the  amount  given  in  direct  relief,  supplies  the  means  for  intemperance. 
Yours,  very  truly, 

CHAS.  D.  KELLOGG, 

Organizing  Secretary. 

P.  S. — Will  be  very  glad  of  a  copy  of  your  report  when  completed  and 
printed. 


Elk  Grove,  Sacramento  County,  Cal.,  July  6,  1886. 
Hon.  Robert  T.  Devlin,  Secretary  of  State  Penological  Commission: 

I  reply  to  questions  in  your  communication  of  June  twenty-eighth. 

Question  1.     What  do  you  consider  the  principal  cause  of  crime? 

Answer.  Idleness,  gambling,  intemperance,  and  social  demoraliza- 
tion— the  latter  caused  b}'  the  poor  endeavoring  to  imitate  the  extrava- 
gance of  the  rich. 

Question  2.  What  agencies  do  you  consider  as  most  effectual  for  abat- 
ing or  remonng  these  causes? 

Answer.  For  idleness,  industry  from  youth  to  old  age.  A  gambler  is  a 
public  enemy,  and  should  be  suppressed  by  the  commonwealth,  and  should 
never  be  trusted  in  public  or  private  life.  For  intemperance  (inasmuch 
as  it  cannot  be  entirely  suppressed)  I  would  impose  a  high  license  for 
selling  intoxicating  beverages  and  tobacco — at  least  one  thousand  dollars 
per  year,  and  hold  the  retailer  of  liquors  responsible  for  all  damages  his 
victims  may  commit  while  intoxicated. 

Question  3.  What  agencies  do  you  consider  as  most  effectual  in  reform- 
ing con\acts  while  they  are  in  prison? 

Answer.  Work,  ivork,  work,  from  the  time  they  enter  prison  until 
they  leave.     They  should  be  taught  some  useful  industry,  whereby  their 
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minds,  as  well  as  hands,  may  be  occupied  with  healthy  action,  and  kept 
from  demoralizing  tendencies. 

Question  4.  What  aid  should  be  given  to  discharged  prisoners,  to  pre- 
vent them  from  falling  again  into  crime,  and  to  assist  them  in  obtaining 
employment  ? 

Answer.  Having  learned  some  useful  trade  or  occupation  while  in 
prison,  they  should  be  assisted  by  the  State  to  some  emplo3'ment  whereby 
they  can  make  an  honest  living;  in  other  words,  "  help  them  to  help  them- 
selves." 

Question  5.     How  should  juvenile  criminals  be  cared  for? 

Answer.  As  soon  as  possible  they  should  be  taught  that  all  useful 
industry  is  honorable,  and  if  parents  have  failed  to  inculcate  such  lessons, 
by  example  and  precept,  the  State,  in  self-defense,  should  "apprentice 
them  out"  to  those  who  will. 

Question  6.  What  can  the  State  do  towards  saving  the  uncared-for 
children  from  a  criminal  life  ? 

Answer.     Establish  technical  schools  where  they  may  learn  some  useful 
trade  and   be  self-sustaining  and  independent,  which  are  fundamental 
principles  for  every  man,  to  become  successful. 
Yours,  respectfully, 

THOMAS  McCONNELL. 


Law  Office  of  Kitchel  &  Jelliffe,  I 
New  York,  July  1,  1886.  j 

Robert  T.  Devlin,  Esq.: 

Dear  Sir:  I  shall  be  pleased  to  comply  with  your  request,  in  giving  my 
views  upon  the  questions  in  your  letter  of  the  twenty-third  ultimo,  and 
will  endeavor  to  do  so  in  the  next  few  weeks.  Am  quite  busy  at  present 
in  closing  up  matters  for  summer  vacation.  I  am  glad  to  know  that  your 
State  has  taken  steps  to  investigate  thoroughly  this  important  matter — 
much  more  important  to  the  State  than  many  suppose.  I  am  satisfied,  in 
my  own  mind,  that  crime  can  be  largely  decreased,  and  many  criminals 
saved,  by  wise  legislation  and  proper  treatment. 

Very  respectfully,  your  obedient  servant, 

CHARLES  H.  KITCHEL. 


State  of  Ohio,  Supreme  Court  Consultation  Room,  ' 
Marietta,  Ohio,  July  1,  1886.  \ 

Robert  T.  Devlin,  Esq.,  Sacramento,  Cat.: 

Dear  Sir:  I  have  given  the  subject  of  "prison  discipline"  some 
thought.  I  read  a  paper  that  expresses  my  views  very  well.  I  have  had 
no  practical  experience,  except  as  I  have  visited  several  institutions  and 
tried  to  study  the  prisoner  and  his  surroundings;  and  some  experience  in 
defending  the  accused.  I  will  try  to  send  you  a  copy  of  the  paper,  which 
■at  last  is  published  in  a  little  book  with  others. 
Yours  truly, 

M.  D.  FOLLETT. 
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State  of  New  York,  Supreme  Court  Chambers,  I 
Albany,  June  30,  1886.  \ 

Robert  T.  Devlin,  Esq.,  Secretary,  etc.,  Sacramento,  Cnl.  : 

Dear  Sir:  Your  letter  of  the  twenty-third  of  March,  arrived  here  at  a 
time  when  I  was  traveling  in  your  State.  I  returned  only  a  day  or  two 
since. 

My  official  duties,  especially  for  several  years  last  past,  have  been  such 
that  I  have  had  little  or  nothing  to  do  with  the  practical  working  of  crim- 
inal laws.  I  have  really  had  no  experience  in  respect  to  the  reforming  of 
criminals,  or  the  aiding  of  discharged  criminals,  or  any  of  those  matters 
which  are  of  such  great  importance.  Nor  do  I  know  anything  about  the 
effect  of  the  indeterminate  sentence,  as  carried  out  in  the  Elmira  Reforma- 
tory. 

It  seems  to  me,  therefore,  that  my  \aews  on  the  subject  can  be  of  little 
value,  because  what  you  want  is  not  speculation,  but  the  result  of  ex- 
perience. 

I  have  sometimes  been  disposed  to  doubt  whether  punishment  was  of 
any  use,  except  so  far  as  imprisonment  for  the  time  it  lasts  prevents  the 
imprisoned  person  from  committing  crime.  I  am  doubtful  as  to  the  reform- 
ing effect,  and  somewhat  doubtful  even  as  to  the  restraining  effect,  either 
on  the  convict,  or  on  others.  The  thought  has  sometimes  come  to  me,  that 
if  prisoners  could  be  set  at  work  on  farms  (ranches,  you  would  say),  the 
out  of  door  life,  and  the  contact  with  nature,  might  have  a  much  better 
effect  than  is  produced  by  labor  in  a  workshop.  But  I  can  hardly  see 
how  such  a  plan  could  be  carried  out.  And  I  do  not  even  know  that  trees, 
and  flowers,  and  plants  would  have  any  reforming  effect  on  men  once 
soiled  by  crime. 

I  feel  the  difficulties  of  the  subject  very  strongly,  and   do  not   know 
whence  the  solution  is  to  come. 
Verv  trulv  vours. 

WILLIAM  L.  LEARNED. 


Northampton,  Massachusetts,  June  29,  1886. 

Dear  Sir:  I  reply  to  your  questions  (returned  with  this),  by  number: 

1.  Principal  causes  of  crime.  First  and  greatest,  dram-selling  and 
dram-drinking.  Next,  the  leniency  of  public  sentiment  toward  masculine 
unchastity,  and  the  toleration  of  establishments  for  its  accommodation. 
Next,  ignorance  and  its  attendant  vices  with,  especially,  unquickened 
reasoning  powers.  Next,  putting  minors  at  hired  labor,  and  allowing 
minors  to  pursue  street  callings. 

2.  Means  of  abating  or  removing  crime.  The  treatment  of  dram-shops 
as  public  nuisances,  and  of  drunkards  of  all  sorts  as  offenders  against 
the  peace  and  dignity  of  the  State.  (The  fatal  weakness  of  the  Prohibi- 
tionists' position  is  their  sentimental  tenderness  for  the  drunkard.)  Next, 
a  more  stringent  police  against  prostitution,  especially  the  jailing  of  every 
one  caught  in  a  house  of  ill-fame  or  assignation.  Next,  public  education 
compulsory  upon  every  minor  whose  education  is  not  otherwise  adequately 
provided  for. 

3.  For  reform  of  convicts  in  prison.  First,  an  absolutely  proper  out- 
ward life,  enforced  by  a  firm,  dispassionate,  unemotional  discipline. 
Enough  healthful  work  to  keep  the  body  and  mind,  if  possible,  active 
during  the  ordinary  working  hours  of  each  day.     Good  literature  and  the 
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observance  of  the  Sabbath.  Exclusion  at  all  times,  Sabbaths  especially, 
of  all  sorts  of  idle  or  sentimental  ^"isitation.  A  system,  in  short,  that 
shall  make  it  at  all  times  ob\'ious  that  the  prisoner  is  a  prisoner  for  the 
purpose  of  making  him  an  honest,  harmless,  and  valuable  member  of 
society. 

4.  Aid  to  discharged  prisoners.  They  should  have  at  least  decent 
attire,  and.  if  destitute,  transportation  to  some  point  where  the  chances  are 
comparatively  good  for  a  new  start  in  life.  Prisons  could  have  a  large 
correspondence  list  of  benevolent  persons  willing  to  have  more  or  less  salu- 
tary and  unobtrusive  oversight  of  discharged  con\-icts. 

Questions  five  and  six  I  am  not  ready  to  answer,  save  in  a  very  general 
way.     Juveniles  should  be  under  women^s  care,  with  male  oversight — the 
family  order.     They  should  be  kept  in  school  by  force  if  necessary,  and  in 
domestic  occupations  and  sports. 
Verv  respectfullv. 

G.  W.  CABLE. 

To  R.  T.  Devlin.  Esq. 

Minnesota  State  Reform  School,  ' 
St.  Paul,  June  28,  1886.        '  \ 
Hon.  RoBT.  T.  Devlin: 

]\Iy  Dear  Sir:  I  received  this  morning  your  favor  of  the  twenty-first, 
in  which  you  ask  questions  which  would  require  more  wisdom  and  expe- 
rience to  answer  than  I  can  claim  to  have.  There  Avill  be  a  national 
meeting  of  representatives  from  all' the  States  held  in  our  city,  com- 
mencing July  fifteenth,  and  if  you  can  attend  I  tliink  you  will  be  well 
repaid  for  the  journey,  and  perhaps  find  a  solution  of  your  diificulty. 

Verv  respectfullv  vours. 

'  D.  W.  IXGERSOLL. 

Minnesota  State  Reform  School,  > 
St.  Pall.  June  29,  1886.  i 

Hon.  Robert  T.  De\'lin- 

My  Dear  Sir:  Yours  of  June  twenty-first  received,  and  in  answer  to 
first  question,  idleness  and  ignorance:  to  second,  education  and  industry: 
to  third,  kindness,  justice,  and  industry:  to  fourth,  if  pos.?ible.  secure 
employment  for  them :  to  fifth,  they  should  be  gathered  into  the  reform 
school,  educated  in  all  the  common  branches,  and  taught  some  useful 
trade;  to  sixth,  pro^•ide  them  a  home  and  education  and  habits  of  indus- 
tr}^  and  there  is  hope  for  them. 
I  write  in  haste, 

D.  W.  INGERSOLL. 


Michigan  State  Prison,  ) 
Jackson,  Mich..  June  29.  1886.  i 

Robt.  T.  DE^'LIN,  Sacramento,  Cal.: 

Dear  Sir:  Rephdng  to  your  questions  in  letter  June  twenty-first: 

1.  What  do  ^^ou  consider  the  principal  causes  of  crime?  Answer.  Don't 
know.  It  is  no  doubt  largely  hereditar}'.  Most  of  them  at  least  couldn't 
do  anything  else. 

2.  What  means  are  most  effectual  for  removing  causes?  Shut  them  up 
until  they  are  either  reformed  or  dead,  ever}'  time  you  get  one. 
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3.  What  agencies  do  you  consider  most  effective  in  reforming  convicts 
while  in  prison?  Answer.  A  good  Chaplain  who  works  hard;  a  good  War- 
den who  understand  these  men,  and  who  has  power  to  get  a  good  corps  of 
othcers  ahout  him;  everyone  of  which  will  tend  to  elevate  every  convict 
who  comes  in  contact  with  him. 

4.  The  Connecticut  law  is  good. 

5.  By  kindness  as  long  as  you  can  have  good  discipline. 

6.  Take  them  away  from  their  parents,  and  do  all  you  can  for  them. 
Exterminate  the  breed  either  by  confinement  or  reformation.  The  most 
important  thing  I  believe  in  prisons  is  to  have  them,  the  prison,  out  of  all 
political  control.  Then  get  a  good,  strong,  clean  man  for  Warden,  who 
has  no  friends  to  reward,  and  give  him  power  and  he  will  work  out  the 
rest.  Old  criminals  are  not  reformed  much:  young  ones  may  be.  Firm- 
ness, hard  work,  good  discipline  and  kindness,  applied  as  each  case 
requires,  and  then  a  strong,  able,  Christian  Chaplain,  who  don't  slobber 
when  business  begins,  will  do  all  for  any  prison  that  can  be  done. 

Very  sincerely, 

H.  F.  HATCH,  Warden. 


Hartford,  Connecticut,  June  29,  1886. 
Robert  T.  Devlin,  Esq.,  Sacramento,  Cal.: 

Dear  Sir:  A  complete  answer  to  the  several  questions  propounded  in 
your  circular  letter  of  the  twenty-first  instant  would  involve  such  a  dis- 
cussion of  the  several  topics  there  suggested  as  I  am  unable  to  give;  but 
I  will  make  the  following  partial  answers: 

First,  I  consider  the  principal  cause  of  crime  to  be  the  use  of  intoxi- 
cating beverages.  A  large  proportion  of  the  crimes  for  which  committal 
is  made,  are  committed  under  the  direct  influence  of  liquor;  and  the  low, 
debased  character,  with  criminal  tendency,  which  is  the  source  from  which 
our  criminals  are  draAvn.  is  due,  in  a  greater  degree,  to  the  use  of  intoxi- 
cating liquors  by  the  persons  in  whom  such  character  is  found,  and  also 
by  the  parents  from  whom  the  debasing  effect  is  inherited.  No  vice  in  the 
parent  so  certainly  and  markedly  debases  and  perverts  the  moral,  intel- 
lectual, and  physical  natures  of  the  child,  as  the  use  of  intoxicating 
liquors.  So  profound  and  so  widespread  is  this  cause,  that  it  seems  to  me 
that  until  it  is  so  far  under  control  that  it  can  be  distinctly  measured  and 
limited,  we  can  scarcely  specify  any  other  distinct  cause  of  crime.  Of 
course  there  are  certain  ones  which  are  found  in  the  natural  passions  of 
men;  but  their  exhibition  in  this  day,  uncomplicated  with  some  relation 
to  the  use  of  intoxicants,  is  so  small  that  with  my  very  limited  means  of 
observation  I  am  not  prepared  to  assign  them  their  relative  place  and  pro- 
portion. 

In  answer  to  your  second  question,  as  to  the  most  effectual  means  of 
abating  or  remo-vdng  the  causes  of  crime,  so  far  as  those  causes  are  to  be 
found  in  the  use  of  intoxicating  liquors,  my  own  opinion  as  to  the  best 
means  of  regulating  and  controlling  the  sale  and  use  of  liquors,  and  open- 
ing a  way  for  a  healthy  public  sentiment,  which  is,  after  all,  the  great 
controlling  agency,  is  through  local  option  and  high  license.  A  general 
prohibitory  law  is  worse  than  useless,  unless  it  can  be  generally  enforced. 
As  this  is  not  yet  the  case  in  any  State,  the  principle  of  prohibition  should 
be  applied  only  where  it  can  be  made  effective;  hence  the  necessity  for  local 
option.  While  in  the  localities  where  the  prohibitory  principle  cannot  be 
made  operative  for  want  of  proper  support  from  public  opinion,  high  license 
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can  easily  be  made  to  command  an  almost  universal  support,  and  leads  in 
itself  to  an  improving  public  sentiment. 

Your  third  question  is  a  very  large  one,  and  calls  for  much  detail;  and 
I  will  do  no  more  than  try  to  indicate  the  principle  upon  which  I  think 
prison  treatment  should  be  based.  I  believe  all  punishment  to  be  reform- 
atory in  its  purpose,  either  of  the  person  upon  whom  it  is  directly  inflicted, 
or  upon  the  spectator,  or  both.  Of  course,  society,  in  imprisoning  a  man, 
protects  itself,  and  its  action  is,  in  one  sense,  defensive;  but  it  is  not,  or 
ought  not  to  be,  retaliatory  or  revengeful,  but,  ha\dng  defended  itself 
against  the  criminal,  it  should  set  to  work  to  reform  him;  and  this  is  to 
be  accomplished  by  arousing  his  moral  sense,  and  exciting  him  to  moral 
action;  that  is,  to  self-restraint  in  obedience  to  proper  principles  of  conduct. 
This  is  a  large  matter;  but  it  involves,  in  the  treatment  of  bad  men,  a 
constant  and  clear  perception  of  their  guilt,  and,  at  the  same  time,  that 
continued  personal  kindness  and  justice  which  alone  can  win  the  hearts 
of  men.  There  is  no  room  for  mawkish  sentiment,  which  has  done  much 
harm,  both  to  criminals  and  to  the  cause  of  prison  reform.  A  man  must 
be  led  to  deal  honestly  with  himself,  with  his  own  faults,  with  his  own 
conscience,  and  in  a  manful  fashion ;  and  to  lead  him  to  do  that  is  the 
proper  end  of  every  exhibition  of  human  kindness  and  sympathy  while 
he  is  under  restraint.  Manual  labor  and  proper  instruction,  both  intel- 
lectual and  religious,  are  necessary  elements  in  any  reformatory  scheme. 
Those  who  have  to  deal  with  prisoners  must  never  forget  that  life  is  in 
itself  a  continual  school  to  every  creature,  and  that  these  miserable  crea- 
tures in  particular  are  having  a  severe  lesson,  and  one  which  God  in  His 
pro\ddence  means  should  bear  a  blessed  fruit. 

Supposing  that  the  efforts  to  assist  discharged  prisoners  must  come 
entirely  from  private  indi\-iduals,  or  associations  of  charitable  persons, 
and  not  from  the  State,  the  answer  to  your  fourth  question  is  greatly 
dependent  upon  the  circumstances  in  each  case.  I  think  it  is,  in  any 
broad  discussion  of  the  matter,  somewhat  tied  in  with  your  sixth  ques- 
tion. It  is  a  very  serious  question,  what  the  State,  as  such,  can  do,  either 
for  discharged  prisoners  or  for  those  persons  who  constitute  the  class  from 
whom  criminals  come,  although  they  may  as  yet  have  committed  no 
crime.  My  personal  feeling  is,  that  the  power  of  the  State  is  very  small 
in  such  matters.  The  State  is  a  purely  secular  affair,  and  criminality  is 
a  matter  of  character;  and  the  State  has  very  little  to  do  with  that.  The 
instruction  which  it  provides  for  its  future  citizens  is  of  an  entireh^  secular 
character.  We  perhaps  shall  make  some  practical  headway  if  we  recog- 
nize that  here  we  come  upon  a  ground,  and  the  most  important  ground  of 
all,  which  must  be  covered,  not  by  the  State,  but  by  the  Christian  church; 
and  that  salvation  is  not  in  the  State  or  its  institutions,  but  only  in  per- 
sonal loyalty  to  Jesus  Christ;  and  that  the  State  does  not  propose  to  assist, 
or  hinder,  or  indeed  to  have  anything  to  do  with  any,  one  way  or  another. 
It  therefore  abandons  the  fundamental  ground,  and  leaves  it  to  men 
associated  in  a  higher  capacity  than  that  of  any  ci%al  society;  and  were 
the  State  to  undertake  any  higher  function  than  is  suggested  by  its  purely 
secular  constitution  and  relations,  what  hope  could  there  be  of  any  proper 
result  at  the  hands  of  the  practical  politician  ? 

One  point,  in  answer  to  your  fifth  question,  I  am  very  clear  upon — :that 
juvenile  offenders  should  be  carefully  separated  from  all  others,  not  only 
because  they  are  young  and  tender  and  impressible  and  more  easily 
reformable,  but  because  the  principle  of  classification  and  separation  ought 
to  be  carried  out  to  the  greatest  possible  extent.  Not  only  ought  such 
young  men  and  women  who  are  criminals,  guilty  perhaps  of  their  first 
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offense  and  not  yet  hardened  in  crime,  to  be  separated  from  those  who  are 
hardened  and  sinful  and  apparently  irreclaimable,  and  enemies  to  every 
reformatory  effort,  both  for  themselves  and  for  others;  but  the  same  care 
ought  to  be  exercised  in  regard  to  all,  whatever  their  age,  who  are  not 
hardened  in  crime.  It  is  little  use  to  try  to  rouse  manhood,  and  a  proper 
sense  of  his  guilt,  and  a  proper  sense  of  his  duty,  in  a  weak,  ignorant 
man,  whom  you  allow  to  remain  in  constant  contact  with  a  hardened 
villain  who  scorns  and  despises  all  your  efforts.  He  will  more  than 
neutralize  them.  If  you  wish  to  prodvice  effects  upon  a  man's  character, 
he  must  be  put  under  conditions  favorable  to  the  influences  which  you 
bring  to  bear. 

With  reference  to  your  sixth  question,  permit  me  to  say  that  it  seems  to 
me  the  fundamental  question  here  is,  how  is  the  State,  in  its  legislative 
action,  to  regard  crime?  It  is  essentially  a  moral  matter,  but  the  State 
does  not,  and  perhaps  cannot  so  regard  it,  because  the  State  has  no  moral 
code,  except  its  own  artificial  one,  that  is  to  say,  its  statute  law;  that,  so 
far  as  the  State  is  concerned,  is  the  rule  of  morals  for  its  citizens.  How 
perfectly  inadequate  such  a  basis  is  to  a  complete  and  successful  treatment 
of  the  matter  is  obvious  from  this  simple  statement.  If  the  State  is  to 
regard  crime  as  merely  an  infraction  of  its  law  for  the  time  being,  it  is 
difficult  to  see  upon  what  ground  it  can  undertake  or  prosecute  with  any 
hope  of  success  any  reformatory  work,  or  take  other  measures  than  those 
of  a  distinctively  police  character.  It  must  remain  strictly  on  the  defen- 
sive. The  moment  it  abandons  that  position  it  must  give  a  new  defi- 
nition to  crime,  as  not  only  an  infraction  of  the  civil  law  for  the  moment, 
but  as  a  matter  invohdng  character,  which  involves  obedience  to  some- 
thing entirely  distinct  from,  and  above,  passing  human  institutions:  and  if 
the  State  acknowledges  its  need  of  help  here,  its  first  work,  it  seems  to  me, 
in  clearing  its  own  away,  is  to  define  its  own  relations  to  that  which  lies  at 
the  foundation  of  human  character.  I  am  aware  that  I  suggest  only  diffi- 
culties, and  not  solutions  for  them;  but  the  difficulties  seem  to  me  inherent 
in  our  present  political  conceptions  and  institutions,  and  that  their  consid- 
eration is  therefore  the  first  step  in  the  whole  matter. 
Respectfully  yours, 

JACOB  L.  GREENE. 


House  of  Commons,  Library,  May,  1886. 

Dear  Sir:  I  am  directed  by  Mr.  Parnell  to  acknowledge  the  receipt  of 
your  letter  of  the  fifteenth  ultimo.  A  Royal  Commission  took  evidence 
about  two  years  ago  in  regard  to  the  management  of  the  Irish  prisons,  and 
a  copy  of  this  evidence  can  be  obtained  from  the  Queen's  printers,  namely, 
Messrs.  Spottiswood  &  Co.,  East  Harding  Street,  London,  E.  C. 
I  am  yours,  very  truly, 

H.  CAMPBELL,  Secretary. 

Mr.  Robert  T.  Devlin,  California  State  Penological  Commission,  Sacra^ 
m£nto,  California. 


Philadelphia,  March  30,  1886. 

Dear  Sir:  By  this  mail  I  have  the  honor  to  send  you  some  pamphlets 
on  the  science  of  Penology.  If  your  Commission  will  look  through  the 
pages  (I  do  not  expect  they  will  read  them),  very  much  will  be  found  to 
give  direction  to  your  line  of  inquiries,  I  hope. 
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Having  been  forty-five  years  an  Inspector  of  the  Eastern  State  Peniten- 
tiary in  this  city,  some  experience  has  been  gained. 
With  great  respect, 

RICHARD  VAUX. 

To  Robert  T.  Devlin,  Secretary,  etc.,  Sacramento. 

Clxcinxati,  April  21,  1886. 
Son.  Robert  T.  Devlin: 

My  Dear  Sir:  Your  favor  of  the  fifteenth  instant  is  at  hand.  It  is 
very  gratifying  to  learn  that  the  Legislature  of  California  has  appointed  a 
Penological  Commission,  and  I  hope  it  will  be  a  nucleus  for  a  Board  of 
State  Charities,  to  consider  all  questions  of  benevolent,  charitable,  and 
reformator}'  work.  The  prison  legislation  of  Ohio  is  largely  tentative  and 
experimental;  that  being  the  onl}'  wa^^  that  many  important  questions  can 
be  settled.  Our  experience  thus  far  with  the  parole  system  is  encouraging, 
and  I  may  say,  satisfactory.  Some  improvements,  suggested  by  experi- 
ence, will  undoubtedly  be  made.  It  is  the  only  system  yet  devised,  likely 
to  reform  the  criminal.  We  notice  one  or  two  points  which  you  can  avoid. 
Paroles  ought  not  to  be  solicited  by  prisoners  or  their  friends.  Smart 
lawyers  should  understand  that  paroles  are  not  to  be  given,  as,  unfortu- 
nately, pardons  sometimes  are,  to  persistent  importunity  or  influence. 
They  are  to  be  earned  by  the  good  conduct  of  the  prisoner;  by  what  the 
Warden  and  Chaplain,  and  Penitentiary  Directors  can  ascertain  about  his 
character,  prospects,  and  probability  of  reformation.  This  is  especially 
important,  as  sometimes  the  worst  criminals,  for  their  own  purposes,  are 
the  best  prisoners.  Properly  carried  out,  the  parole  system  will  be  a  great 
relief  to  the  Governor,  as  he  will  wisely  limit  his  consideration  of  cases 
for  pardon  to  new  testimony,  innocence  of  prisoner,  or  serious  doubts  as  to 
guilt;  with,  perhaps,  an  eye  to  inequality  of  sentence;  but  this  last  great 
source  of  injustice,  when  sixty  or  seventy  Judges  of  difierent  tempera- 
ments sentence  prisoners,  with  great  discretion  given  them  by  the  statutes, 
will  be  almost  entirely  remedied  b}'  the  parole  system. 

The  parole  system  is  really  not  complete  without  another  pro\-ision, 
which  may  seem  very  severe,  but  is  very  important.  We  make,  in  Ohio, 
a  great  distinction  between  first  off'enders  and  confirmed  criminals.  After 
a  criminal  has  been  tiuice  sent  to  the  Penitentiary,  on  the  third  conviction. 
the  sentence  is  for  life,  unless  mitigated  by  the  Board  of  Prison  Directors. 
He  is  liable  to,  and  will,  probably,  serve  out  a  life  sentence.  He  is  a 
confirmed  criminal,  and  society  has  a  right  to  demand  his  seclusion. 
There  ^Adll,  probably,  be  no  backward  step  taken  in  our  reformatory  work. 
The  parole  system  will  undoubtedly  stand,  but  it  will  be  guarded  and 
explained  more  fully,  as  above  indicated. 

Permit  me  to  extend  to  yourself  and  all  the  members  of  the  California 
Penological  Commission,  and  especially  to  his  Excellenc}^  the  Governor, 
a  most  cordial  and  hearty  invitation  to  attend  the  thirteenth  National 
Conference  of  Charities  and  Correction,  at  St.  Paul,  Minnesota,  July 
fifteenth  to  twenty-first  next,  where  the  whole  subject  of  prison  reform, 
labor,  management,  in  all  its  details,  will  be  considered  and  discussed  by 
men  far  abler  than  I  am  to  do  it  justice. 

I  inclose  circular.     Thanking  you  sincerely  for  the  honor  done  me  by 
this  inquiry,  I  remain,  my  dear  sir, 
Verv  respectfullv  vours, 

WM.  H.  NEFF. 
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State  of  Vermont,  Executive  Chamber,  ] 
Hartford,  April  21,  1886.  ) 

Hon.  RoBT.  T.  Devlin,  Commissioner: 

Dear  Sir:  Yours  of  the  thirteenth  instant,  relating  to  matters  of  prison 
management,  etc.,  is  received. 

1.  And  in  reply  would  say  in  answer  to  your  interrogatories,  that  with  us 
the  best  system  of  prison  labor  has  been  found  to  be,  for  the  State  Prison 
proper,  and  also  at  the  "House  of  Correction,"  the  "contract  system;" 
while  our  "Reform  School"  is  conducted  by  the  State,  the  inmates  working 
on  the  State  farm,  generall}'. 

2.  The  pardoning  power  is  lodged  with  the  Executive  alone,  without 
advice  or  counsel  of  any  Board.  It  is  exercised  wholly  upon  such  princi- 
ples of  sense  and  discretion  as  the  incumbent,  for  the  time  being,  may 
possess.  If  he  departed  from  reasonably  sound  principles  in  its  exercise 
he  would  probably  be  obnoxious  to  impeachment. 

I  never  heard  of  any  abuse  of  this  power  in  this  State.  I  nevertheless 
feel  and  believe  that  an  advisory  Prison  Commission,  or  a  Council,  should 
supplement  and  aid  the  Executive  in  this  high  and  delicate  trust. 

It  is  a  general,  self-suggesting  rule  with  our  Governors,  that  the  due 
administration  of  criminal  justice  by  the  Courts  should  not  be  interfered 
with  unless  for  special  cause — like  newly  discovered  evidence,  or  other 
matter  not  in  view  and  mind  of  the  Court  at  time  of  sentence. 

Our  laws  allow  of  "conditional  pardons,"  at  Executive  discretion,  as  well 
as  absolute. 

3.  Our  practice  of  a  separate  institution  for  youthful  criminals,  called 
the  "  Reform  School,"  is  most  salutary.  I  will  send  you  the  last  biennial 
report  of  the  same. 

4.  The  subject  of  giving  State  aid  to  discharged  convicts,  to  prevent 
them  from  relapse  to  crime,  has  never  been  considered  in  our  State,  and  I 
am  not  adequately  informed  of  any  such  practice  or  theory  to  speak  intel- 
ligently on  it. 

5.  I  am  unable  to  suggest  any  better  practicable  method  for  the  pre- 
vention of  crime,  generally,  than  the  customary  ones  of  imprisonment, 
and  execution  in  capital  cases,  and  no  new  methods  have  been  tried  in 
this  State  nor  in  any  of  the  older  States,  to  my  knowledge. 

These  methods  are  as  old  as  law,  divine  or  human,  and  having  been 
relieved  of  their  ancient  cruelty,  they  now  seem  to  have  come  to  the  limit 
of  amelioration,  and  are  still  penal  and  as  reformatory  as  would  seem 
possible. 

I  have  the  honor  to  be  your  obedient  servant, 

SAMUEL  E.  PINGREE. 


Robert  T.  Devlin,  Esq.: 

Dear  Sir:  Your  letter  of  April  fifteenth  is  duly  received.  We  have 
hardly  had  time  in  this  State  to  enable  us  to  judge  of  the  workings  of  the 
parole  system,  so  far  as  the  prisoners  are  concerned.  Our  Board  of  State 
Charities  were  all  in  favor  of  its  adoption,  and  if  it  can  be  properly  car- 
ried out  we  look  for  valuable  results  from  it  upon  the  discipline  of  the 
prison,  and  as  a  reformatory  influence  upon  the  younger  prisoners  gener- 
ally. Under  our  law  of  1884  the  prisoner  can  earn,  in  the  cases  specified, 
by  his  good  conduct,  as  shown  by  the  record,  subject,  of  course,  to  the 
sound  judgment  of  the  Directors  in  each  case,  the  privilege  of  being  sent 
out  on  parole.  The  only  serious  difficulty  thus  far  encountered  is  that 
14" 
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outside  influence  is  brought  to  bear  upon  the  Directors,  petitions  are  gotten 
up.  partisan  and  famil}^  influence  invoked,  etc.;  but  we  do  not  anticipate 
permanent  trouble  from  this  source,  as  the  Legislature  ^dll  probably  pro- 
\dde  that  in  each  case  the  grounds  of  a  parole  shall  be  submitted  to  the 
Governor  and  approved  by  him.  It  is  vital  to  the  parole  system  that  it 
shall  never  be  extended  to  a  prisoner  except  as  a  reward  for  long-continued 
good  conduct,  as  shown  by  the  record,  and  if  it  is  not  thus  administered 
it  will  do  more  harm  than  good.  It  involves  a  good  deal  of  labor  to  keep 
a  daily  record  of  conduct  in  a  large  prison,  and  officers  can  hardly  become 
thoroughl}'  acquainted  with  each  individual  among  fifteen  hundred  or 
more  prisoners,  and  the  parole  system  in  such  a  prison  labors  under  many 
disadvantages;  but  when  our  intermediate  prison  is  completed,  and  we 
come  to  deal  with  a  moderate  number  of  young  men,  or  men  found  guilty 
of  a  first  offense,  we  shall  look  for  large  and  beneficent  results  from  it.  It 
will  give  us  pleasure  at  all  times  to  hear  from  you,  and  to  cooperate  most 
cordially  with  your  Commission. 
Very  truly  yours, 

JOHN  W.  ANDREWS. 
Columbus,  0..  April  24.  1886. 

Legation  of  the  United  States  of  America,  i 
Berlin,  June  10,  1886.  \ 

Robert  T.  Devlin,  Esq.,  Secretary  of  California  State  Penological  Commis- 
sion, S.  W.  cor.  Fourth  and  J  Streets,  Sacramento,  Cal.: 

Sir  :  Replying  to  your  letter  to  this  Legation  calling  for  information 
respecting  prisons  and  prison  s^^stems  in  German}',  I  beg  to  say  that,  after 
making  inquiry  the  Legation  recommends  for  your  purpose  the  M'orks  on 
the  subject  in  question  which  are  marked  in  a  catalogue  of  a  leading  book- 
selling establishment  in  this  city,  which  catalogue  the  Legation  transmits 
to  your  address  to-day,  under  a  separate  wrap.  You  will  no  doubt  be  able 
to  procure  such  of  those  works  as  you  may  wish  through  a  book-selling  or 
publishing  establishment  in  your  city.  The  following  named  work,  not 
mentioned  on  your  catalogue,  is  also  recommended  :  "  Grundsatze  ftir  den 
Ban  und  die  Einrchtung  von  Zellengef  angrnissen,"  which  is  a  report  on 
the  subject  recently  made  to  the  Prussian  Government  by  a  special  com- 
missioner. This  last  named  work  costs  about  eighty-five  cents.  The  price 
of  the  other  works  will  be  found  in  the  catalogue  referred  to,  expressed  in 
German  currenc}\ 

I  am,  sir,  your  obedient  servant, 

C.  COLEMAN,  Charge  d'Aff"airs. 


LiSgation  de  Etats-Unis  d'Amerique,  ) 
Paris,  May  26,  1886.  \ 

Sir:  Replying  to  your  request  of  April  thirteenth,  I  have  the  honor  to 
inform  you  that  this  Legation  has  forwarded  to  your  address,  care  of  the 
State  Department,  a  package  containing  a  set  of  printed  documents  with 
reference  to  the  prison  s3'Stem  of  France. 
Respectfullv  j^ours. 

HENRY  VIGNAUD, 

Charge  d'Aff"airs. 

Robert  T.  Devlin,  Esq.,  Secretary  California  Penological  Commission, 
southwest  corner  Fourth  and  J  Streets,  Sacramento,  California. 


211 

State  of  Illinois  Board  of  Public  Charities,  ) 
Springfield,  June  24,  1886.  ) 

Hon.  R.  T.  Den'Lin,  Secretary  State  Penological  Commission,  Sacramento, 
California: 

My  Dear  Sir  :    Your  letter  of  the  eighteenth  INIay  has  laid  upon  my 
desk  till  now,  awaiting  a  convenient  season. 

I  think  that  you  would,  perhaps,  do  well  to  write  to — 

T.  B.  LI.  Baker,  Esq.,  Hardwicke  Court,  Gloucester,  England. 

Mr.  T.  LI.  Murray  Browne  and  Mr.  Arthur  J.  S.  Maddison,  Reformatory 
and  Refuge  Union,  o2  Charring  Cross,  London,  1.  W. 

Mr.  William   Tallack.  Howard    Association,   5   Bishopsgate    Without, 
London. 

Sir  Walter  Crofton,  Dublin,  Ireland. 

Should  your  Commission  report  in  favor  of  the  principle  of  conditional 
liberation,  take  care  not  to  approve  of  that  feature  of  the  Ohio  law  which 
allows  applications  for  discharge  of  prisoners  to  be  presented  to  the  Prison 
Inspectors.  The  Elmira  Board  is  forbidden,  under  the  New  York  law,  to 
entertain  any  such  application;  and  this  is  right. 
I  am.  verv  trulv  yours, 

FRED.  H.  WINES. 


Office  of  R.  C.  Buckner,  General  Manager  Buckner  } 
Orphans'  Home,  Dallas,  Texas,  May  25,  1886.  i 

Robert  T.  Devlin,  Secretary,  etc.,  Sacramento,  Cal. : 

Dear  Sir:  Your  letter  of  the  seventh  instant  reached  my  desk  during 
a  somewhat  protracted  absence  in  Alabama  and  Louisiana.  After  my 
return  I  had  but  one  day  at  home  before  an  important  visit  to  San 
Antonio,  Texas,  from  which  trip  I  returned  only  three  days  ago,  and  have 
since  been,  and  now  am,  waiting  on  my  sick  wife.  This  will  be  accepted 
as  a  sufficient  apology  for  delay,  and  for  a  very  brief  reply  to  the  very 
interesting  inquiries  in  your  letter.  Would  be  glad  of  time  and  oppor- 
tunity for  such  a  reply  as  the  object  of  your  letter  merits. 

1.  "Do  you  believe  that  the  State  should  engage  in  this  work?" — aiding 
discharged  prisoners.  I  certainly  do.  The  objects  of  imprisonment  should 
be  but  two,  and  neither  should  be  punishment.  The  safety  and  good  of 
society  should  be  one;  the  reformation  of  prisoners  the  other.  As  atten- 
tion and  kind  treatment  to  a  child,  after  correcting  it,  are  necessary  to 
retain  its  confidence  and  love,  and  to  influence  it  to  do  better,  so  with  the 
treatment  wpon  the  part  of  the  State  of  released  prisoners.  In  Texas 
nothing  is  done  in  this  way,  except  to  furnish  the  released  with  a  certain 
quantity  of  clothing  and  expense-money  to  his  former  conmiunity. 

2.  "Should  the  State  aid  private  associations?"  Only  to  the  amount 
of  the  actual  cost  of  postage  and  stationery,  and  expense  of  travel  neces- 
sary in  the  work,  and  that  only  to  organizations  non-sectarian  and  purely 
charitable,  and  with  officials  appointed  or  approv^ed  by  the  State.  This 
answer  is  purely  theoretical,  without  any  practical  experience  or  personal 
observation. 

3.  "  What  has  been  your  experience  with  discharged  prisoners?"  Not 
extensive  yet,  but  pleasant  and  encouraging.  I  have  one  now  in  my  mind 
who  was  imprisoned  for  murder.  He  was  never  abandoned  by  the  hopes 
or  efforts  of  his  friends.  His  deportment  in. the  penitentiary  was  excellent 
and  his  sentence  commuted.  After  his  release,  employment  and  encour- 
agement were  given  him  in  the   community  from   which  he  was   sent. 
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Gradually  he  arose  and  established  himself,  became  noted  for  industry 
and  good  conduct,  is  now  even  a  useful  member  of  church,  and  a  married 
man.  Had  he  been  denied  employment  and  been  exiled  out  of  society, 
his  utter  ruin  might  have  followed  and  greater  injury  to  society. 

4.  ''Is  it  difficult  to  obtain  employment  for  prisoners?"  The  greater 
difficulty  is  in  getting  released  prisoners  to  settle  down  from  wandering 
and  accept  regular  work.  In  fact  this  is  true  with  reference  to  all  classes 
of  very  wicked  and  abandoned  persons. 

I  cannot  now  write  further,  and  in  fact  I  feel  that  what  I  have  said  is 
scarcely  worthy  of  your  attention.  My  name  in  this  work  has  gone 
farther  than  is  justified  by  m}'  limited  knowledge  and  experience.  Texas 
as  a  State  has  not  as  yet  taken  hold  particularl}^  of  the  reformatory  idea 
in  connection  with  penology.  We  have  no  Siate  Board  of  Charities,  no 
Penological  Commission,  and  what  I  have  thus  far  done  has  been  unaided, 
except  a  Board  of  Directors  in  my  orphanage  work,  to  control  in  a  formal, 
legal  way,  the  property. 

Very  respectfullv. 

R.  C.  BUCKNER. 

I  have  written  the  above  at  intervals.  I  send  b}'  same  mail  a  copy  of 
my  paper. 

San  Francisco,  Cal.,  October  28,  1885. 

To  the  honorable  the  State  Comviissioners  of  Penology: 

Gentlemen:  Your  earnestness  will  lead  j'^ou  to  pardon  this  intrusion, 
made  after  considerable  hesitation,  upon  the  attention  of  gentlemen  no 
doubt  far  better  acquainted  than  I  can  be  with  the  subject  committed  to 
your  investigation  by  the  Governor  and  the  Legislature  of  the  State;  but 
in  the  hope  that  my  suggestions  may  be  of  some  service  to  you  in  your 
labors,  I  venture  to  call  your  attention  to  the  following  causes  of  the 
excessive  prevalence  of  crime  among  us,  as  also  to  some  sources  of  useful 
information  as  to  its  cure. 

1.  Defects  in  our  educational  methods. 

2.  Defects  in  our  legal — especially  penal — procedure. 

3.  Defects  in  penal  discipline. 

Notwithstanding  the  extensive  literature  extant  upon  these  two  last 
named  classes,  you  will  find  that  the  writings  of  Jeremv  Bentham  still 
afford  an  exhaustless  fund  of  original  knowledge,  as  indeed  they  do  upon 
every  branch  of  legislative  science,  so  unhappily  neglected  by  all  our 
universities  and  law  schools. 

Theory  and  experience  led  me  to  the  conclusion  that  fully  one  half  of 
first  convictions  are  of  innocent  persons.  This  conclusion  was  concurred  in 
by  my  friend,  the  late  Mr.  R.  Dugdale,  for  man}^  years  Secretary  of  the 
Prisoners'  Aid  Society  of  New  York.  To  avoid  misunderstanding,  I  add 
that  this  includes  convictions  of  children,  who  had  no  idea  of  actual  wrong 
in  the  acts  for  which  they  were  convicted.  This  evil  is  the  result  of  the 
above  named  errors  numbered  1  and  2.  Once  convicted,  the  innocent 
victim  generally  becomes  a  member  of  the  criminal  class — result  of  error 
above  numbered  3.  A  careful  study  of  the  work  of  Captain  Machonachie 
in  Ireland  will  fully  repay  your  honorable  body  for  the  labor  bestowed 
thereon. 

Although  Mr.  Dugdale's  top  early  death  deprives  you  of  a  wonderful 
reservoir  of  information,  the  society  he  so  ably  served  can,  and  I  feel  sure 
will,  with  gladness  render  you  valuable  aid. 
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Again  apologizing  for  this  intrusion,  which  I  am  sure  you  will  attrihute 
to  its   true   cause,   viz.,   sympathy   with   the   objects   of    the  new   labor 
intrusted  to  you — I  have  the  honor  to  be,  gentlemen. 
Yours,  respectfullv, 

MONTAGUE  R.  LEVERSON. 


Chicago,  June  28,  1886. 
Robert  T.  Devlin,  Secretary,  Sacramento,  California: 

In  reply  to  the  queries  in  yours  of  twenty-first,  I  have  to  say: 

1.  Heredity  and  intemperance. 

2.  Public  discussions,  newspaper  articles,  and  other  means  to  arouse  pub- 
lic opinion  and  direct  public  attention  to  them,  and  judicious  legislative 
action  as  far  as  is  practicable. 

3.  First — Religious  instruction.     Second — Labor.     Third — Education. 

4.  Find  suitable  places  for  them  where  they  can  obtain  employment, 
and,  as  preparatory  to  this,  establish  homes,  where  they  may  be  employed 
until  some  suitable  places  are  found.  An  example  of  such  a  home  exists 
in  New  York,  and,  on  a  small  scale,  here. 

5.  First  in  small  institutions,  where  they  can  be  trained  to  habits  of 
industry  and  suitably  instructed  and  prepared  for  homes  in  the  country. 

6.  A  very  comprehensive  question.  First — For  those  simply  destitute 
and  unfortunate,  find  homes  in  private  families  as  far  as  possible.  Sec- 
ond— For  those  from  the  criminal  classes  treat  as  in  No.  5. 

These  are  condensed  answers;  many  pages  would  be  required  to  elaborate 
them  fully.     They  will  all  be  fully  discussed  at  the  approaching  session  of 
the  Conference  on  Charities  and  Correction  to  be  held  at  St.  Paul,  July, 
fifteenth,  at  which  your  Commission  will  no  doubt  be  represented. 
Verv  respectfully, 

C.  F.  COFFIN. 

Chicago,  June  26,  1886. 
Robert  T.  Devlin,  Esq.,  Sacramento,  California: 

Sir:  Your  circular  letter  came  to  hand.  I  have  given  the  subjects 
covered  by  your  questions  much  consideration,  and  as  a  result,  put  my 
views  in  as  short  a  space  as  I  could,  and  published  them  in  a  pamphlet 
of  a  little  over  one  hundred  pages. 

As  I  cannot  at  present  add  much  to  what  I  have  therein  advanced,  I 
send  you  by  mail  a  number  of  copies.  Should  you  find  the  book  of  much 
use  to  you,  I  will  gladly  furnish  more,  as  it  is  a  subject  in  which  I  feel  a 
deep  interest. 

Thanking  you  for  writing  me,  I  remain, 
Yours,  very  truly, 

J.  P.  ALTGELD. 

Elmira,  N.  Y.,  July  9,  1886. 
Robert  T.  Devlin,  Esq.,  Secretary: 

Dear  Sir  :  Yours  June  twenty-first  has  been  received,  and  for  reply  I 
inclose  statement  from  Z.  R.  Brockway,  General  Superintendent  of  the 
New  York  State  Reformatory,  located  at  this  place. 

It  seems  to  me  that  the  plan  in  force  at  this  prison,  as  applied  to  young 
men  and  boys,  is  about  the  best  that  can  be  devised. 
Respectfully, 

M.  H.  AMOT. 
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Elmira,  N.  Y.,  July  7,  1886. 

Dear  Sir  :  Referring  to  the  California  Commission's  inquiries,  in  the 
letter  which  I  received  to-day,  I  beg  to  say  that  Mr.  Hendricks,  Chairman 
of  the  Commission,  spent  a  Sunday  with  me  here  last  December,  and  I  wrote 
him  afterwards,  making  quite  a  full  answer  to  the  list  of  interrogatories  he 
left  with  me,  covering  some  of  those  now  propounded  by  Mr.  Devlin,  his 
colleague. 

Categorical  replies  to  the  six  questions  would,  in  my  view,  be  something 
like  the  following: 

1.  The  principal  causes  of  crime  are,  primarily,  defective  human  nature, 
in  contrast  with  the  requirements  of  cultured  society.  The  more  immedi- 
ate causes  are,  with  the  prisoner,  ignorance,  improvidence,  and. indigence. 

2.  It  follows  then,  that  the  most  effectual  means  for  removing  these 
causes  (by  treating  the  prisoner),  is  education:  this  includes  physical  train- 
ing, mental  growth,  and  moral  impression — an  education  that  includes, 
as  a  necessity,  industrial  and  manual  exercises. 

3.  The  agencies  most  effective  in  reforming  convicts  while  they  are  in 
prison  are  precisely  those  agencies  most  effective  in  forming  good  citizens 
in  free  society,  namely: 

a.  The  necessity  of  earning  our  own  living  legitimately,  and  to  accumu- 
late for  future  needs. 

b.  An  educational  system  that  results  in  increased  mind  power,  and 
power  to  earn,  and  to  influence  others  in  public  affairs. 

c.  Influences,  esthetical,  moral  and  religious,  that  refine  the  tastes, 
restrain  impulsive  action,  and  stimulate  the  better  moral  emotions. 

4.  The  best  aid  to  discharged  prisoners,  is  that  rendered  by  the  prison 
.authorities  while  holding  the  prisoner  under  legal  control  (on  parole),  by 
employment  and  supervision,  with  only  such  aid  as  is  necessary  to  put  him 
into  a  self-supporting  condition. 

5.  The  question,  "How  should  juvenile  criminals  be  cared  for?"  is  not 
quite  clear.  If  it  refers  to  the  two  systems,  the  institutionary  and  family 
plans,  I  should  reply  by  a  combination  of  both;  beyond  that,  the  same 
principles  that  apply  to  the  treatment  of  adults  should  apply  to  juveniles, 
modified  in  their  application,  of  course,  as  may  be  found  wise  in  each  par- 
ticular case. 

6.  The  State  can  do  much  more  than  any  State  I  know  of  is  now  doing 
to  save  uncared-for  children  from  a  criminal  life,  by  their  care  in  such 
institutions  as  the  State  Public  School  of  Coldwater,  Mich.,  by  manual 
and  industrial  training  as  a  part  of  the  public  school  course  of  instruc- 
tion, and  by  a  compulsory  education  Act  really  enforced. 

Truly, 

Z.  R.  BROCKWAY,  Superintendent. 


California  State  Penological  Commission,  ) 
Sacramento,  Cal.,  June  24,  1886.  \ 

The  Legislature  of  California  has  created  a  Commission  to  report  to  the 
next  Legislature  measures  for  the  improvement  of  prison  management, 
care  of  juvenile  criminals,  aid  to  discharged  prisoners,  the  more  effective 
prevention  of  crime,  etc. 

Will  you  have  the  kindness  to  aid  the  Commission  by  giving  us  your 
views  upon  some  questions  which  are  of  special  importance  in  the  solution 
of  these  problems. 

1.  What  do  you  consider  the  principal  causes  of  crime? 
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2.  What  means  are  most  effectual  for  abating  or  removing  these  causes? 

3.  What  agencies  do  you  consider  as  most  effective  in  reforming  con- 
victs while  they  are  in  prison? 

4.  What  aid  should  be  given  to  discharged  prisoners  to  prevent  them 
from  falling  again  into  crime,  and  to  assist  them  in  obtaining  employ- 
ment? 

5.  How  should  juvenile  criminals  be  cared  for? 

6.  What  can  the  State  do  toward  saving  the  uncared-for  children  from 
a  criminal  life  ? 

A  prompt  reply  will  be  appreciated. 
Yours,  very  respectfully, 

ROBT.  T.  DEVLIN. 

ANSWERS   TO    FOREGOING    INTERROGATORIES. 

1.  Inherited  depravity,  augmented  by  strong  drink,  and  the  temptations 
of  city  life  to  the  youth. 

2.  Hold  parents  to  a  stricter  responsibility  for  the  conduct  of  their  chil- 
dren during  their  minority,  diminish  the  temptations  of  saloons  and  the 
resort  of  the  vicious,  enact  wise  penal  laws,  and  administer  them  with 
uniformity  and  certainty. 

3.  Hard  labor,  substantial  food,  strict  discipline,  administered  with 
kindness  and  sympathy. 

4.  A  work  establishment,  where  wages  can  be  paid  and  a  certificate  of 
good  conduct  given  on  discharge.  This  should  not  be  confined  to  ex-con- 
victs, but  all  tramps  and  unemployed  who  apply  should  be  received.  By 
this  means  it  would  not  be  regarded  simply  as  an  ex-convict's  refuge, 
and  shunned  for  that  reason. 

5.  In  reformatories,  on  the  family  plan,  strictly  graded,  according  to 
character  and  disposition.  Farming  and  all  trades  to  be  carried  on  for 
their  instruction. 

.  6.  Establish  schools  for  dependent  children.     Finally,  pay  salaries  ade- 
quate to  secure  the  best  men,  and  avoid  changes  as  much  as  possible. 

M.  W.  CARTER,  Warden. 
Wisconsin  Prison. 

Flint,  Michigan,  July  5,  1886. 

Robert  T.  Devlin,  Secretary  of  the  State  Penological  Commission  for  the 
State  of  California: 

My  Dear  Sir:  I  have  the  honor  to  be  in  receipt  of  your  communication 
•of  June  22,  1886,  asking  for  my  views  in  regard  to  crime  and  its  preven- 
tion. The  question  is  one  of  great  importance,  and  one  on  which  wise  men 
have  studied  hard  for  several  years  past,  and  vary  very  much  in  their 
opinions. 

1.  The  principal  causes  of  crime,  in  my  humble  opinion,  are  idleness, 
want  of  proper  employment,  and  the  use  of  intoxicating  drinks. 

When  times  are  good  and  there  is  plenty  of  employment  for  our  people 
there  is  but  very  little  crime.  We  have  a  law  on  our  statutes  compelling 
our  schools  to  teach  all  students  the  effect  of  alcohol  on  the  human  system, 
that  I  believe  will  result  in  great  good  to  the  rising  generation. 

2.  For  reforming  prisoners  while  in  prison.  This  is  a  hard  question  to 
answer.  This  is  a  matter  that  I  have  given  mucli  thought  and  study  to. 
My  experience  with  prisoners  or  convicts  is  that  the  most  hardened,  and 
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with  the  least  hope  of  reformation,  are  the  ones  that  give  the  Wardens  the 
least  trouble  and  behave  themselves  the  best.  Reformation  can  only  l^e 
brought  about  by  kindness,  and  how  to  most  effectually  administer  that 
noble  attribute  is  very  difficult  to  determine  by  our  Wardens.  I  would  not 
sentence  for  any  definite  time;  I  would  leave  the  time  to  the  discretion  of 
the  Prison  Board.  When  the  proper  time  to  let  the  convict  out  came,  then 
I  would  let  him  out  on  ticket  of  leave,  and  for  the  first  offense  committed 
return  him  to  his  old  cell. 

3.  I  believe  it  the  duty  of  the  State,  in  discharging  a  convict,  to  provide 
in  some  Avay — I  can't  tell  how — for  him  to  get  employment  until  he  can 
sustain  himself. 

4.  We  have  tried  the  experiment  on  the  boys  in  our  Reform  School,  giv- 
ing them  ticket  of  leave,  and  the  system  works  admirably.  We  have  fifty 
of  that  class  in  Detroit.  Once  in  every  month  the  Warden  of  the  Reform 
School  for  Boys  visits  Detroit,  and  all  the  boys  are  required  to  meet  him 
at  a  certain  place  and  on  a  certain  day.  They  go,  and  meet  him  with  as 
much  pleasure  as  a  child  would  meet  a  kind  father.  They  tell  him  all  of 
their  troubles,  and  their  success.  This  experiment  has  been  tried  for  two 
years,  and  I  believe  that  not  one  has  been  returned  to  the  old  school  at 
Lansing.  The  same  treatment  is  extended  to  many  of  the  girls  in  our 
reformatory — Industrial  School  for  Girls — and  I  believe  would  work  well 
with  all  con^dcts. 

5.  I  have  stated  how  we  treat  our  boys  and  girls  in  our  reformatory. 

6.  We  have  a  State  school  for  children  from  two  to  eight  years  old ;  the 
average  number  is  over  four  hundred.  I  consider  it  one  of  our  very  best 
institutions.  Children  are  taken  in  there  and  well  cared  for,  well  educated, 
and  good  homes  are  soon  found  among  the  people  for  the  most  of  them,^ 
generally,  with  good  effect. 

I  have  inclosed  to  you  a  package  of  pamphlets;  perhaps  you  may  glean 
something  from  them  that  will  be  of  importance  to  you.  I  spent  last 
Winter  in  your  State;  it  has  a  large  promise  for  being,  in  the  near  future, 
one  of  the  great  States  of  this  Union. 

With  great  respect,  I  am  trulv  vours, 

J.  W.  BEGOLE, 
Ex-Governor  of  Michigan. 


United  States  Senate,  ) 
Washington,  D.  C,  July  6,  1886.  j 

Robert  T.  Devlin,  Esq.,  southwest   corner  Fourth  and  J  Streets,  Sacra- 
mento, Cal.: 

Dear  Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  circular 
letter  of  the  twenty-eighth  ultimo,  asking  my  views  upon  certain  questions 
concerning  the  improvement  of  prison  management  and  the  care  of  juve- 
nile criminals. 

I  have  never  made  the  subject  a  study  and  am  not  qualified  to  answer 
your  questions,  but  will  refer  you  to  Rev.  T.  L.  Elliot,  of  Portland,  Or.,, 
who,  I  believe,  has  given  the  subject  some  thought  and  will  take  pleasure 
in  responding  to  your  inquiries. 
Yours  truly, 

J.  N.  DOLPH. 
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House  of  Rekuge,  Randall's  Island,  > 
New  York,  July  8,  1886.  ) 

Robert  T.  Devijn,  Esq.,  Secretary,  etc.,  Fourth  and  J  Streets,  Sacramento^ 
Cal: 

Dear  Sir:  Replying  to  yours  of  the  twenty-second  ultimo  in  the  order 
of  the  questions,  I  beg  to  say: 

1.  That  I  consider  the  omission  of  proper  training  and  instruction  of 
children  when  young,  and  the  want  of  proper  guidance,  as  the  chief  cause 
of  crime.  Other  causes  are  assigned,  but  on  careful  examination  they  are 
found  to  originate  principally  in  neglected  childhood. 

2.  If  the  above  is  true,  to  remove  the  cause  is  to  take  care  of  the  children. 

3.  I  have  had  little  opportunity  to  observe  the  effect  of  reformatory 
agencies  upon  adult  criminals.  As  these,  however,  relate  to  juvenile 
delinquents,  I  regard  good  discipline,  a  judicious  and  effective  system  of 
industrial,  mental,  and  moral  training,  and  good  example  as  paramount 
in  importance. 

4.  The  convict,  on  discharge  by  expiration  of  sentence  or  by  pardon, 
should  be  afforded  an  opportunity  to  work;  he  should  also  receive  social 
recognition  as  far  as  the  well-being  of  society  will  permit,  and  be  encour- 
aged to  hope  for  full  restitution  if  he  perseveres  in  an  honest,  upright 
course.  Pecuniary  aid  in  some  cases  is  required,  and  should  be  given,  but 
always  with  great  care  that  it  may  be  properly  used. 

5.  In  addition  to  industrial,  mental,  and  moral  training,  the  juvenile 
delinquent  should  be  afforded  the  opportunity  to  acquire  a  trade,  or  some 
useful  occupation,  on  arriving  at  a  proper  age;  and  if  this  cannot  be 
accomplished  by  apprenticing,  then  the  institution  should,  as  far  as  possi- 
ble, provide  the  necessary  facilities.  They  should  not  be  brought  in  con- 
tact with  adult  convicts,  and  their  place  of  confinement  should  not  be  in 
the  neighborhood  of  an  adult  prison. 

6.  The  State  should  take  under  its  fostering  care  the  uncared-for  chil- 
dren, and  provide  for  their  instruction  in  all  respects  as  they  and  the  wel- 
fare of  society  require.  But  the  parents  whose  duty  it  is  to  provide  thus 
for  their  children  should  not  be  absolved  from  bearing  the  expense  to  the 
extent  of  their  ability.  There  is  great  danger  that  the  liberality  in  these 
institutions  may  encourage  parental  neglect,  and  so  defeat  in  a  measure 
their  object. 

Respectfully  yours, 

ISRAEL  C.  JONES,  Superintendent. 


State  of  New  York,  Office  of  the  Agent  and  Warden  of  > 
Sing  Sing  Prison,  Sing  Sing,  July  12,  1886.  ) 

Robert  T.  Devlin,  Esq.: 

Dear  Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  com- 
munication of  twenty-second  ultimo,  and  in  answer  to  your  questions  would 
say: 

1.  The  causes  of  crime  are  so  numerous  as  to  make  it  nearly  impossible 
to  make  an  intelligent  answer  to  your  question.  The  first  and  greatest 
cause  of  crime  is  the  lack  of  proper  parental  discipline. 

3.  The  most  effective  agency  in  reforming  convicts  is  a  habit  of  industry. 

4.  An  agency,  with  funds  from  the  State,  for  procuring  employment. 
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I  have  left  unanswered  numbers  two,  five,  and  six,  for  the  reason  that 
my  opinion  would  be  of  no  more  value  than  any  other  person's. 
Yours,  most  trulv, 

A.  A.  BRUSH, 
Agent  and  Warden. 


State  of  Minnesota,  Office  of  the  Board  of  Corrections  and  ') 
Charities,  State  Capitol,  Minneapolis,  July  14,  1886.         j 

My  Dear  Sir  :  I  have  pleasure  in  replying  to  your  valued  communica- 
tion of  June  twenty-first,  to  which  I  shall  be  pleased  to  reply  a  little  later  on. 
Meantime,  let  me  extend  to  your  people  sincere  congratulations  on  the 
appointment  of  your  Commission,  and  the  evident  purpose  to  deal  intelli- 
gently with  crime  and  criminals. 
Sincerely  yours, 

DAVID   C.  BELL. 
Robert  T.  Devlin,  Secretary,  etc. 


Alameda,  June  7,  1886. 

Hon.  W.  C.  He'sdhicks,  President  Penological  Commission,  etc.,  Sacramento: 

Dear  Sir:  I  regret  that  the  state  of  my  health  at  present  does  not  per- 
mit me  to  go  to  Sacramento,  as  I  have  been  invited  to  do,  or  to  discuss  the 
subjects  which  will  occupy  the  Penological  Commission  at  its  meeting 
to-morrow.  My  views  on  prison  reform  and  "  preventive  "  work  have  been 
frequently  expressed  in  papers  and  reports  which  I  have  sent  to  you  and 
to  Governor  Stoneman  and  others,  and  they  are  sufficiently  indicated  in 
the  report  to  the  Governor,  which  I  forward  to  you  by  this  mail.  There 
are  other  institutions  besides  the  State  Prisons  which  will  require  your 
attention,  and  the  aggressive  movement  for  the  suppression  of  incipient 
juvenile  delinquency  through  a  State  censorship,  suggested  in  that  report, 
might  perhaps  be  worthy  of  consideration,  and  the  formation  of  "  prisoners' 
aid  societies  "  on  principles  of  proved  practiced  utility  would  also  be  an 
important  subject  for  discussion.  On  these  and  coordinate  matters  I  have 
a  large  amount  of  documentary  information  besides  that  contained  in  the 
list  appended  to  that  report.  All  the  information  I  possess  is  entirely  at 
the  service  of  the  Commission,  and  I  shall  be  glad  to  confer  with  you  or 
any  of  its  members,  and  to  aid  you  in  your  important  work  as  improved 
health  may  enable  me  to  do.  Wishing  you  all  success  in  the  great  work 
for  this  State  in  which  you  are  engaged,  I  am. 
Your  faithful  friend  and  servant, 

E.  R.  HIGHTON. 

P.  S. — I  beg  especially  to  call  your  attention  to  Mr.  Charlton  T.  Lewis' 
letter  appended  to  my  report,  and  to  his  able  paper  before  the  convention 
at  Detroit,  and  to  his  letter  to  the  Chicago  Daily  News  of  the  twenty-first  of 
April,  and  also  to  Mr.  Brockway's  reference  to  Mr.  Lewis'  statements  in 
the  Chicago  Daily  Neivs  of  April  twentieth,  showing  the  alarming  increase 
of  crime  in  this  country  and  its  wonderful  decrease  in  Great  Britain,  coin- 
cident with  their  recent  reforms  in  prison  management. 

E.  R.  H. 
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United  States  Lh:gati()n,  ) 
Rio  ue  Janeiro,  June  18,  1886.  ) 

Robert  T.  De\'LIn,  Esq.,  Commissioner  California  State  Penological  Com- 
mission : 

Sir:  In  reply  to  your  letter  of  May  first,  I  am  instructed  by  Minister 
Jarvis  to  say  that  he  is  not  able  to  furnish  you  with  the  desired  reports 
upon  the  prison  system  of  Brazil,  no  such  reports  having  been  published 
to  his  knowledge.  Should  he  be  able  to  obtain  any  printed  matter  upon 
the  subject  it  will  be  promptly  forwarded  you. 
Respectfully, 

C.  B.  TRAIL,  Secretary. 

GiLROY,  California,  June  7,  1886. 
Hon.  Robert  T.  Devlin,  Secretary  State  Penological  Commission: 

My  Dear  Sir:  Herewith  I  beg  to  acknowledge  receipt  of  an  invitation 
to  be  present  at  a  meeting  of  your  Commission  to  be  held  June  8,  1886. 

It  would  give  me  great  pleasure  to  be  able  so  to  do,  but  at  this  writing  I 
cannot  attend. 

It  is  fearful  to  contemplate  the  amount  of  material  which  is  maturing 
for  prisons.     For  a  few  general  ideas  I  would  suggest: 

1.  The  placing  of  prison  management  in  the  hands  of  men  of  large 
experience,  liberal,  kind  hearted,  hut  very  firm. 

2.  All  convicts  should  be  sent  to  one  prison  and  immediately  graded. 
A  law  should  be  passed  that  third-termers  should  receive  an  equivalent  to 
life. 

3.  The  ticket  of  leave  is  a  good  thing  and  will  work  well  under  proper 
restrictions. 

4.  The  State  should  spend  more  money  for  the  prevention  of  crime, 
instead  of  the  punishment,  but  it  will  take  years  of  time,  I  fear,  before 
much  will  be  accomplished. 

Regretting  greatly  my  inability  to  attend,  I  am, 
Your  humble  servant, 

A.  G.  HINMAN. 


Office  of  New  Jersey  State  Reform  School,  | 
Jamesburg,  N.  J.,  July  10,  1886.  \ 

Hon.  Robert  T.  Devlin: 

Dear  Sir:  Yours  asking  my  views  for  improvement  of  prison  manage- 
ment, etc.,  is  at  hand.  I  will  answer  in  brief  upon  the  points  with  which 
I  am  most  familiar. 

1.  I  consider  rum  and  idleness  the  principal  causes  of  crime. 

o.  Juvenile  delinquents  should  be  cared  for  in  State  reformatories  on  the 
open  or  family  plan;  the  families  not  too  large — from  thirty  to  forty  for 
boys,  twenty  to  thirty  (or  better  ten  to  twenty)  for  girls.  These  should  be 
ofiicered  by  a  high-minded  Christian  man  and  wife.  A  definite  number  of 
hours  each  day  should  be  devoted  to  active  employment  of  some  kind;  the 
more  the  children  can  be  interested  in  it  the  better.  If  a  diversified  sys- 
tem of  labor  can  be  provided  for  different  days,  so  much  the  better,  and 
to  gain  the  attention  and  incite  the  interest  in  the  work,  a  reward  for 
excellence  or  for  overwork  should  be  given.  Some  part  of  each  day  should 
be  set  aside  for  schooling  in  the  elementary  branches  of  English  educa- 
tion.    The  children  should  he  trusted,  and  made  to  feel  that  dependence 
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was  placed  upon  theui.  and  that  they  should  have  confidence  in  them- 
selves in  order  to  receive  the  confidence  of  others;  and  just  so  soon  as  thev 
can  be  trusted  as  established  in  good  principles  they  should  be  released 
upon  parole,  by  indenture  to  some  good  families,  unless  their  own  homes 
are  known  to  be  good  in  character,  and  they  should  be  regularly  %*isited 
and  obliged  to  report  to  the  institution,  and  public  sentiment  raised  to  the 
point  of  s\'mpathizing  with  and  aiding  them,  and  not  to  look  upon  them 
as  ex-convicts  in  anv  sense. 


Yours,  verv  trulv 


IRA  OTTERSOX.  Superintendent. 


Alameda.  July  23,  1886. 

Dear  Sir:  I  received  your  circular  of  the  twenty-first  June,  in  due 
course,  but  my  state  of  health  compelled  me  to  defer  my  reply  until  it 
improved.  In  consonance  with  long  continued  efforts  for  a  reform  of  our 
prison  system  and  "preventive"  measures  for  this  State,  and  as  far  as 
compatible  with  my  relations  to  the  movement  for  which  your  Commission 
was  apix»inted.  I  beg  to  offer  some  suggestions — the  result  of  my  experience 
and  observation — in  reply  to  your  inquiries,  and  I  beg  to  forward  to  you  a 
copy  of  the  proceedings  of  the  "  National  Conference  of  Charities  and  Cor- 
rections." held  at  St.  Louis  in  1884.  at  wliich  I  was  present,  and  which 
contain."  some  information  on  prison  management  and  "preventive"' 
measures. 

I  also  send  you  a  copy  of  my  report  to  Governor  Stoneman  after  I  had 
returned  from  my  ^^sit  to  the  East,  as  Commissioner  from  this  State,  which 
is,  I  believe,  in  the  possession  of  those  members  of  the  Penological  Com- 
mission who  were  Prison  Directors  at  that  time,  and  to  which  reference  will 
be  made  in  my  answers  to  yoiu*  inquries. 

These  inquiries  I  now  answer  in  rotation: 

1.  The  fundamental  cause  of  crime  is.  of  course,  general  human  deprav- 
ity, as  referred  to  by  Mr.  Hendricks  in  the  Chicago  Neics  of  April  16,  1886. 
and  the  inefficiency  of  existing  agencies  to  eradicate  or  correct  it.  The 
prevalence  of  crime  and  its  alarming  increase  in  this  country  is  owing,  in 
my  opinion,  mainly  to  executive  indifference  and  incapacity — ^to  vain,  egotis- 
tical, and  sentimental  attempts  to  con.struct  remedial  measures  with  little 
regard  to  adequate  experience,  resulting  in  lax  and  absurd  methods  of 
penal  discipline,  thus  in\-iting  professional  criminals  from  other  coimtries, 
diminishing  the  wholesome  dread  of  penal  consequences,  and  infusing  the 
social  estimates  of  crime  in  the  community. 

2.  In  various  reports  and  papers  in  the  possession  of.  or  accessible  to  the 
Commission.  I  have  fully  expressed  my  ideas  on  this  subject. 

8.  Total  reform  of  county  jails,  police  lockups,  and  all  places  of  pre- 
liminary confinement  of  prisoners  charged  with  crime,  so  as  to  insure  com- 
plete separation  of  untried  prisoners.  For  convicted  prisoners,  lengthened 
preliminary  separation  and  progressive  discipline,  embracing  useful  labor, 
spiritual  and  moral  in.struction.  kindly  but  firmly  administered,  based  on 
genuine  Christian  principles  of  hope  for  the  repentant,  but  demonstrating 
that  "the  icays  of  transgressors  are  hard,^^  and  that  no  craft  or  subtlety  can 
evade  the  consequences. 

4.  "  Prisoners'  Aid  Societies,"  with  some  official  recognition,  and  which 
would  have  an  effective  agency  to  meet  and  take  charge  of  prisoners  on 
their  release,  as  practiced  by  the  St.  Giles  and  the  Dublin  Prison  Gate 
Mission,  etc..  and  as  described  by  General  Brinkerhoff.  in  his  report  to 
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Governor  Hoadley  of  Ohio,  at  page  20  of  the  ninth  annual  report  of  the 
"  Board  of  State  Charities,"  and  as  referred  to  bv  Dr.  Byers,  of  Columbus. 
Ohio,  in  the  Chicago  ^^clvs  of  April  10,  1886. 

5.  By  distributing  them  among  eligible  homes  through  the  country  and 
in  reformatories.     See,  also,  the  answer  to  number  six. 

6.  By  encourging  all  subsidiary  agencies  for  elevating  the  moral  condi- 
tion of  the  rising  generation,  through  kindergartens,  infant  shelters,  and 
other  "  child-sa%'ing  "  institutions.  In  general,  in  reference  to  this  and  the 
preceding  question.  I  would  specially  refer  to  the  proposition  referred  to  in 
my  accompanying  report  to  the  Governor,  for  the  establishment  of  a  State 
Censorship.     (See  pp.  14,  15,  and  16.) 

In  addition  to  these  suggestions,  I  would  beg  to  refer  to  my  letter  to  Mr. 
Hendricks,  of  the  seventh  of  June,  in  which  I  offered  to  place  at  the  dis- 
posal of  the  Commission  a  large  amount  of  documentary  information 
whenever  they  shall  apply  for  it. 

I  am,  your  faithful  friend  and  servant. 

E.  R.  HIGHTOX. 

Robert  T.  De\"lin.  Esq.,  Secretary  State  Penological  Commission. 


Albany,  July  20,  1886. 
Robert  T.  Devlin,  Secretary,  Sacramento,  California: 

Dear  Sir:  I  have  just  returned  from  a  considerable  absence,  or  your 
circular  letter  of  twenty-third  would  have  received  more  prompt  attention. 

I  have  not  time  to  prepare  an  extended  article  upon  the  points  you 
name,  but  send  by  this  mail  some  pamphlets  that  I  have  prepared  from 
time  to  time  regarding  prison  labor. 

I  will  say  in  brief,  replying  to  your  questions: 

1.  Intemperance. 

2.  The  abolishment  of  saloons. 

3.  Regular,  systematic  labor. 

4.  Supplementing  number  three,  give  the  con\dct  an  opportunity  to  earn 
something  each  day  that  shall  be  placed  to  his  credit  on  good  beha\dor, 
that  he  may  have  a  sufficient  sum  on  lea\'ing  the  prison  for  support  while 
looking  for  employment.  Crime  is  almost  a  necessity  for  a  large  majority 
of  couN-icts  who  are  discharged  with  $3  to  $5. 

5.  It  is  difficult  to  suggest  a  better  system  than  now  generally  in  prac- 
tice in  the  South — confinement  with  teaching  in  the  rudiments,  teaching 
trades  or  agriculture  to  the  males,  and  housework  and  needlework  to  the 
females. 

6.  Make  "union  labor"  rules  a  penal  oflense,  which  forbid  the  employ- 
ment of  apprentices  except  in  restricted  numbers. 

Verv  truly  vours, 

JOHN  S.  PERRY. 

State  of  Michigan.  Board  of  Corrections  and  Charities,  ) 
Grand  R.\pids,  Mich.,  Sept.  4,  1886.  j 

Mr.  Robt.  T.  Devlin,  Secretary  California  State  Penological  Commission: 

My  Dear  Sir:  I  received  your  circular  of  questions  June  21,  1886, 
some  time  since.  I  had  intended  sending  replies,  but  my  engagements 
have  refused  me  the  time. 

And  indeed,  I  doubt  whether  any  information  or  impressions  I  could 
give  you,  would  be  at  all  comparable  in  value  to  much  that  is  in  print,  as 


in  reports  of  the  National  Prison  Association  and  National  Commission  of 
Charities. 

The  study  of  these  questions  is  exceedingly  difficult,  and  even  discour- 
aging.    I  tind  myself  constantly  compelled  to  change  my  sentiments. 

I  have  no  doubt  that  you  will  be  able  to  develop  a  much  better  system 
of  prison  management  than  we  have  in  our  older  States. 

The  points  that  would  seem  to  me  most  worthy  your  attention  are: 

1.  The  separation  of  tirst  oilenders.  especially  those  whose  crime  is  light, 
from  old  and  hardened  offenders. 

2.  Dealing  with  children  of  e%'il  proclivities,  or  who  have  committed 
slight  offenses,  ovisidc  of  prisons  and  reformatories. 

3.  Making  commitments  of  children  as  private  as  possible. 

4.  Providing  for  discharged  prisoners  their  immediate  care  and  secur- 
ing them  work. 

5.  Securing  the  State  Prisons  and  Reformatories  from  political  influences. 

6.  ^Making  the  common*  school  system  more  preventive  of  crime,  by 
teaching  social  science,  morals.  American  institutions,  etc. 

7.  Promoting  industrial  education. 

Yours,  verv  trulv. 

GEO.  D.  GILLESPIE, 
Chairman  Michigan  State  Board  of  Corrections  and  Charities. 


Stockholm,  Sweden,  August  22.  1SS6. 

Robert  T.  Devlin.  Esq..  Secretan/.  etc.: 

Dear  Sir:  In  reply  to  the  circular  of  the  California  State  Penological 
Commission,  dated  June  24,  1886.  and  forwarded  to  me.  I  take  up  the 
questions  in  order: 

1.  First,  intemperance:  second,  lack  of  education.  I  use  the  word  "  edu- 
cation "  in  its  largest  sense,  as  meaning  the  drawing  out  of  the  mental 
faculties  and  so  directing  them  that  every  human  being  can  and  \n\\ 
employ  them  for  the  support  of  himself. 

2.  First,  as  to  intemperance,  I  think  the  plan  of  "high  license''  the 
most  practicable  to  start  with.  If  kept  free  from  politics.  I  believe  the 
plan  adopted  in  Bergen.  Norway,  would  work  admirably.  It  may  be  the 
best  plan.  Second,  as  to  education,  the  teaching  should  be  both  in  school 
and  family.  The  plan  of  ""  free  kindergartens"'  in  connection  with  "  socie- 
ties for  organizing  charity."  if  universal,  would.  I  believe,  work  a  complete 
change  in  the  present  condition  of  morals.  That  plan  is  the  best  because 
it  begins  at  the  beginning,  and  it  is  the  cheapest  and  most  effective.  It 
takes  the  children  from  the  dark  alleys  and  dirty  streets,  and  indifference, 
neglect,  unkindness.  ignorance,  are  gone.  The  little  ones  are  returned  into 
the  human  family — a  membership  to  which  they  are  entitled  by  birth- 
right. Of  course  the  plan  necessarily  leaves  out  those  grown  up.  Outside 
of  the  influence  of  religion,  the  training  or  restraining  of  these  must  be  of 
a  kind  more  or  less  harsh — in  reformatories  or  prisons.  But  at  death  their 
places  are  not  filled  by  the  rising  generation.  On  the  subject  of  "free 
kindergartens."  I  commend  to  your  attention  the  pamphlets  and  reports 
issued  by  the  "Free  Kindergarten  Society  of  Philadelphia."  and  other 
kindred  societies.  The  work  of  the  Society  for  Organizing  Charities,  with 
its  different  branches  throughout  the  country,  is  a  necessary  adjunct  to  that 
of  "free  kindergartens.'"  The  work  of  these  two  systems  has  shown,  with 
the  quickness  of  a  revelation,  a  new  meaning  to  the  word  "charity:"  and 
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the  old  idea  of  alms  gi^'ing  is  now  the  exclusive  right  of  the  mediaeval 
poet  and  painter. 

I  have  not  sufficiently  studied  the  matters  in  queries  3,  4,  and  5,  to  give 
any  answer  of  likely  value. 

6.  I  think  the    State   should   pay  the  cost  of  the  establishment  and 
maintenance  of  free  kindergartens  and  of  kindergarten  normal  schools.     I 
leave  out  the  support  of  the  "Society  for  Organizing  Charity"  as  possibly 
being  better  undertaken  by  nmnicipal  authority. 
Yours,  very  respectfully, 

THOMAS  HOCKLEY. 


Buenos  Aykes,  July  19,  1886. 
Mr.  RoBT.  T.  Devlin: 

My  Dear  Sir:  Yours  of  May  first,  directed  to  the  Minister  at  this  place, 
in  which  you  request  reports  on  Argentine  prison  system,  is  received.  All 
reports  published  by  this  government  are  printed  in  the  Spanish  language 
only.  I  am  not  sure  about  the  publication  of  their  prison  reports,  as  this 
government  is  not  so  far  advanced  as  our  own  in  such  matters.  However, 
1  will  ascertain  at  the  earliest  opportunity,  and  if  I  find  any  documents  on 
the  subject,  will  take  pleasure  in  forwarding  you  the  same. 
I  am,  sir.  vours  very  truly. 

READ  HAXNA. 
Mr.  RoBT.  T.  Devlin,  Snrramento,  Cnl. 


Penitentiary  Branch,  Ottawa,  July  24,  1886. 

Robert   T.  Devlin,  Esq.,  Secretary  and    Commissioner   California    State 
Penolofjical  Commission,  Sacramento,  Col.: 

Dear  Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  circu- 
lar of  twenty-fourth  June,  and  to  express  my  regret  that  the  delay  in  reply- 
ing to  it  has  been  caused  by  my  absence  from  Ottawa. 

It  affords  me  much  pleasure  to  give  you  my  views — quantum  valeant — 
upon  the  questions  submitted  in  your  circular.  It  is,  of  course,  to  be 
understood  that  I  do  this  from  a  Canadian  standpoint. 

1.  The  want  of  moral  snd  religious  training  in  growth;  afterwards,  evil 
associations  leading  to  drink  and  immorality,  I  regard  as  the  fruitful  sources 
of  crime. 

2.  The  school,  where  secular  and  religious  education  is  judiciously  and 
carefully  combined,  under  proper  and  competent  supervision.  The  juve- 
nile reformatory,  such  as  may  be  found  at  Detroit,  Montreal,  and  Boston, 
conducted  by  the  Belgian  ]>rothers,  where  the  boys  attend  school  for  a  cer- 
tain number  of  hours  daily  and  devote  the  remainder  of  the  time  to  learn- 
ing such  trades  as  they  are  fitted  for  by  inclination  and  physical  capacity. 
The  united  efforts  of  the  clergy  of  all  denominations  in  advocating  tem- 
jjerance,  exposing  and  denouncing  vice  and  crime,  and  in  exhorting  their 
flocks  to  lead  good  and  ^^rtuous  lives.  A  stringent  license  law,  the  sup- 
pression of  low^  groggeries,  gambling  dens,  and  places  of  evil  resort.  A 
thorough  reform  of  the  common  gaol  system.  In  Canada,  the  city,  town, 
and  county  prisoners  are.  for  the  most  part,  training  schools  where  youth- 
ful and  comparatively  innocent  offenders  against  the  law,  through  idleness 
and  contact  with  hardened  criminals,  graduate  to  the  penitentiaries. 

3.  Separate  confinement,  with  uninteresting  employment,  such  as  oakum 
picking,  and  enough  food  to  preserve  health,  should  the  sentence  extend 
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over  two  years.  This  affords  the  prisoner  time  and  opportunity  to  enter 
into  himself,  to  reflect  upon  his  past  life,  to  make  good  resolutions  for  the 
future,  and  to  become  acquainted  with  the  rules  and  regulations  of  the 
prison.  The  earning  of  remission  time,  and  the  wearing  of  badges  on  the 
sleeve  of  the  coat,  or  on  the  cap,  as  the  rewards  for  good  conduct  and  indus- 
try. A  well-managed  school  for  the  ignorant,  a  library  of  good  and  judi- 
ciously selected  books  for  those  who  desire  to  take  advantage  of  this  means 
of  improvement.  An  annual  grant  should  be  made  by  the  Government — 
as  in  Canada — for  the  maintenance  of  the  school  and  library.  The  isola- 
tion of  the  habitual  and  hardened  criminals,  upon  being  guilty  of  any 
misconduct,  from  the  better  disposed  class  of  convicts.  Perfect  freedom 
of  conscience.  Any  tyranny  or  coercion  in  this  direction  is  certain  to  cul- 
minate in  hypocrisy,  discontent,  or  even  resistance  to  authority;  it  is  fatal 
to  true  reformation.  Hence,  I  consider  the  ministrations  of  a  Roman  Cath- 
olic chaplain  absolutely  necessary  for  the  effective  reformation  of  Roman 
Catholic  convicts;  and  for  this  reason  a  Roman  Catholic  chaplain  is 
appointed  to  every  penal  prison  in  Great  Britain  and  Ireland,  and  to  each 
penitentiary  in  the  Dominion  of  Canada,  and  paid  at  the  public  expense. 
A  participation  by  each  convict  in  his  earnings,  over  and  above  what  is 
necessary  for  his  maintenance  while  in  prison.  The  selection  of  men  of 
high  moral  character,  competent,  and  experienced,  to  constitute  the  prison 
staff.  The  Warden,  or  Governor,  in  addition  to  his  other  necessary  quali- 
fications, should  be  a  gentleman  in  the  strict  and  true  sense  of  the  term. 

4.  The  establishment  of  prison  gate  associations,  with  the  yiew  of  look- 
ing after  and  supporting  discharged  convicts  until  provided  with  em- 
ployment, has  accomplished  great  good  in  England,  and  also  in  Toronto, 
Ontario.  The  learning  of  a  trade  and  the  habit  of  industry,  acquired  while 
in  prison,  should  be  of  the  utmost  advantage  in  enabling  the  liberated  con- 
vict to  gain  a  livelihood,  unless  he  be  utterly  depraved  and  bereft  of  all 
manly  spirit.  Police  supervision,  when  exercised  with  care  and  discretion, 
is  found  here  to  be  a  very  efficient  means  of  preventing  relapse  into  crime. 

5.  In  such  a  reformatory  as  is  referred  to  in  the  answer  to  the  second 
question.  The  excellent  results  can  be  easily  ascertained  in  the  cities 
mentioned. 

6.  Establish  industrial  schools  where  uncared-for  children  will  be  edu- 
cated, taught  some  trade,  and  be  brought  up  in  the  religion  of  their  parents. 
The  State  is  bound  to  respect  and  recognize  the  right  of  even  parents  who 
neglect  their  children  to  have  them  brought  up  in  their  own  faith,  if 
removed  from  their  custody  and  control. 

I  have  endeavored  to  treat  these  important  questions  as  briefly  as  their 
nature  and  scope  would  permit.  I  regret  my  inability  to  ofler  any  sugges- 
tions worthy  the  consideration  of  the  Commission,  whose  deliberations  and 
labors  in  so  good  a  cause  I  earnestly  pray  the  Almighty  God  will  bless  and 
crown  with  lasting  success.  I  have  the  honor  to  be,  dear  sir, 
Yours,  ver}'  truly, 

JAMES  G.  MOYLAN,  Inspector. 


Public  Institutions,  Deer  Island,  ) 
Boston  Harbor,  August  3,  1886.  J 

Mr.  Robert  T.  Devlin,  Secretary,  Sacramento,  Cal.: 

Dear  Sir:  Yours  of  June  twenty -ninth  came  duly  to  hand.  The  ques- 
tions are  so  important,  some  of  them  at  this  age  even  being  still  open  for 
discussion,  that  I  hesitate  a  reply;  I  will,  however,  give  my  views  briefly: 
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1.  Rum;  ignorance;  desire  of  many  to  live  in  idleness. 

2.  Education:  work;  prohibit  cohabitation  of  the  crime  class;  long  sen- 
tences, especially  for  incurables. 

3.  Labor  and  education. 

4.  A  trusty  agent,  but  little  money. 

5.  Pro^^de  good  homes  as  soon  as  possible  after  a  period  of  confinement 
and  schooling,  away  from  cities. 

0.  Take  charge  of  them  while  young,  and  pro^'ide  good  homes  as  sug- 
gested in  No.  5. 

Yours,  respectfully, 

JOHN  C.  WHITOX,  Superintendent. 


Legation  of  the  United  States,  \ 
Vienna,  July  14,  1886.  j 

Robert  T.  DEyLiN,  Esq.^  Sacramento : 

Sir:  Mr.  Strong,  the  former  Secretary  of  Legation  here,  has  just  for- 
warded me  your  letter  to  him  dated  April  twenty-seyenth,  thinking  that 
possibl}'  I  possessed  the  information  you  desire.  In  reply,  I  beg  to  say 
that  when  Dr.  Coggeshall,  of  Newport,  R.  I.,  a  delegate  to  the  International 
Penal  Congress,  was  here  I  obtained  for  him  eyery  possible  facility  for 
examining  the  subject,  as  well  as  the  penal  institutions  of  this  country. 
He  is  at  present  more  familiar  ^Wth  the  subject  than  any  one  I  know  of, 
and  I  feel  sure  would  be  happy,  should  you  apply  to  him,  to  giye  you  the 
results  of  his  inyestigation. 
Respectfully, 

JAMES  FENNER  LEE. 

United  States  Legation,  Chili,  ) 
Santiago,  August  14,  1886.  j" 

Robert  Devlin,  Esq.,  Secretary  California  State  Penological  Commission, 
Sacramento,  Cal.: 

Dear  Sir:  In  reply  to  your  letter  of  May  first,  on  behalf  of  the  Califor- 
nia State  Penological  Commission,  I  beg  to  inclose  to  you  under  separate 
cover,  three  printed  pamphlets,  and  a  report  of  the  Superintendent  of  the 
Santiago  Penitentiary  inclosed  herewith,  the  latter  written  especially  for 
your  information. 

I  am  indebted  for  these  favors  to  the  Hon.  Francisco  S.  Asta-Buruaga, 
Chief  of  the  Statistical  Bureau,  and  formerly  Minister  to  the  United  States. 
I  have  the  honor  to  remain,  sir,  your  obedient  servant, 

WILLIAM  R.  ROBERTS, 
E.  E.  and  M.  P.,  U.  S.  A. 


Superintendencia  de  la  Penitenciaria,  ) 
Santiago,  Agosto  12  de  1886.  j" 

Distinguido  Amigo  :  En  contestacion  a  la  suya  en  que  me  pide  le 
envie,  para  la  Legacion  Norte-Americana,  todas  las  publicaciones  hechas 
en  el  pais,  referentes  a  las  penitenciarias  y  demas  establecimientos  pena- 
les,  me  apresuro  a  remitirle  un  ejemplar  del  reglamento  de  la  prision  de 
mi  cargo  y  un  libro,  escrito  por  uno  de  los  empleados  de  la  misma,  espre- 
15" 
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samente  para  obsequiarlo  a  las  personas  que  suelen  ^'isita^la.  Fuera  de 
esta  publicacion  y  de  articiilos  mas  6  nienos  interesantes.  que  en  diversas 
ocasiones  lian  aparecido  en  los  diarios  de  Valparaiso  y  Santiago,  no  se- 
que  algun  otro  trabajo  sob  re  prisiones  6  sistemas  correcionales  hay  a  ^-isto 
la  luz  piiblica  en  la  Republica. 

Pero,  como  lo  que  me  permito  enviar  a  V.  apenas  si  re^^ste  alguna  im- 
portancia  que  solo  nos  es  dado  apreciar  a  los  hijos  de  Chile,  he  creido  con- 
veniente  manifestarle.  aunque  sea  a  la  lijera.  las  condiciones  del  sistema 
correccional  observado  en  esta  penitenciaria.  que  es.  con  algunas  modifi- 
caciones.  por  supuesto.  el  llamado  de  Auburn,  mm-  conocido  en  los  Esta- 
dos  Unidos. 

Segun  el  orden  establecido,  los  reos  deben  trabajar  en  comun  durante  el 
dia  y  dormir  separados  por  la  noche.  con  la  obhgacion  de  observar  un 
riguroso  silencio. 

En  A"irtud  de  este  procedimiento.  solo  pueden  conocerse  los  que  habitan 
en  un  mismo  departamento,  pues.  fuera  de  la  hora  de  misa,  a  que  asisten 
en  los  dias  festivos.  jamas  se  reunen  todos  los  existentes  en  la  prision. 

Todos  los  niovimientos  que  se  hacen  por  los  condenados  en  la  casa, — 
sea  por  su  salida  de  las  celdas,  en  la  manana,  6  por  su  encierro  en  ellas, 
en  la  noche.  sea  ix)r  su  traslacion  de  un  punto  a  otro  de  la  penitenciaria,  6 
por  que  asi  lo  requiera  el  trabajo  en  los  talleres,  a  que  todos.  con  excep- 
cion  de  los  enfermos.  estan  sometidos. — obedecen.  como  medida  de  pre- 
caucion  para  que  el  orden  no  se  interrumpa,  a  seiiales  de  pito.  dadas  por 
los  respectivos  guardianes. 

El  trabajo  de  los  talleres  esta  circunscripto  a  estas  cinco  industrias:  Za- 
pateria,  carpinterfa.  herreria.  y  carroceria,  panaderia  y  litografia,  las  cua- 
les  se  esplotan  por  empresarios  particulares.  en  virtud  de  contratos  que 
duran  de  cuatro  a  seis  anos. 

A  los  reos  se  les  ensena  el  oficio  correspondiente  al  taller  a  que  fueren 
destinados,  y.  segun  lleguen  a  ser  sus  conocimientos  como  obreros  y  la 
conducta  que  obser^-en  como  presos.  pueden  obtener  algunos  beneficios 
pecuniarios,  que  se  estiman,  en  la  generalidad  de  los  casos,  en  la  cuarta 
parte  de  los  c^ae  alcanza  un  trabajador  libre. 

Reconocida  la  suma  que  semanalmente  corresponde  a  cada  reo,  se  le 
senala  una  parte  de  ella  para  que  la  destine  a  mejorar  su  condicion  en  la 
casa,  comprando  ciertos  articulos.  como  cafe,  tabaco,  etc.,  6  ropas  interio- 
res. — las  esteriores  las  suministra  la  penitenciaria. — y  se  le  reserva  el  resto 
para  su  familia  6  para  que  lo  reciba  el  mismo  el  dia  que  saiga  en  libertad. 

En  la  casa  se  prefiere  C|ue  el  condenado  ausilie  a  sus  hijos,  esposa,  6 
padres,  por  que  con  ello.  aparte  del  estimulo  que  se  forma  con  esta  comu- 
nicacion.  por  decirlo  asi,  generosa,  entre  dichos  seres,  se  establece  una 
ensenanza  de  inestimables  consecuencias,  cual  es  la  de  hacer  saber  al 
delincuente  el  modo  honrado  como  debe  socorrer  a  sus  hijos  6  a  la  niadre 
de  sus  hijos.  obligacion  que  le  era  completamente  desconocida. 

La  penitenciaria,  por  su  parte,  con  el  trabajo  de  los  talleres  en  la  forma 
indicada.  obtiene  su  beneficio  de  relativa  consideracion. 

En  el  presente  aiio,  por  ejemplo,  tendra  una  utilidad  que  subira  de 
$16,000,  utilidad  que  en  los  aiios  siguientes  sera  todaWa  mayor,  toda  vez 
que  progresando  los  presidarios  en  sus  conocimientos  del  oficio  en  que  se 
les  emplea,  es  natural  que  a  medida  que  la  ganancia  de  los  contratistas 
aumente.  los  derechos  que  les  corresponda  pagar  al  establecimiento  se 
aumenten  del  mismo  modo. 

El  trabajo.  como  dejo  dicho.  es  obligatorio  en  la  prision.  El  preso  no  es 
dueno  de  elegir  tal  6  cual  taller,  sino  que  debe  concurrir,  formado  en  el 
departamento  a  que  se  le  hubiere  destinado,  al  que  uno  de  los  jefes  de  la 
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prision  le  designase,  y  trabajar  en  el  la  tarea  que  con  arreglo  a  sus  aptitu- 
des 6  conocimientos,  le  fijase  el  respectivo  empresario. 

8i  no  se  procediese  asi,  la  penitenciaria  no  seria  una  prision,  porque  en 
ella  la  pena  solo  consiste  en  el  contimio  trabajo;  pues  la  privacion  de  la 
libertad,  que  en  rauchas  otras  naeiones  se  estima  como  castigo  severisimo, 
nada  iniporta  para  el  malvado  que  en  Chile  hace  profesion  del  crimen. 

Y  tanto  es  asi  lo  que  manifiesto  a  V.  que  antes  del  aiio  1876,  epoca  en 
que  los  presidarios  trabajaban  en  la  casa  como  y  cuando  querian,  las  rein- 
cidencias  llegaban  anualmente  a  casi  la  cuarta  parte  de  los  reos  queingre- 
saban;  al  paso  de  que  hoy,  mas  bien  dicho,  desde  que  se  implanto  como 
obligacion  el  trabajo  constante,  arbitrio  que  cuenta  ya  diez  anos,  apenas 
han  vuelto  a  la  penitenciaria  solo  diez  y  ocho  de  sus  antiguos  huespedes. 

El  edificio  de  esta  penitenciaria  cuenta  mas  de  cuarenta  anos,  y  con 
este  motivo,  para  mejorar  la  forma  de  los  primitivos  talleres,  he  convenido 
con  los  actuales  empresarios  en  que  los  reconstruyan  de  su  cuenta,  sin 
gravamen  para  el  fisco. 

En  cuanto  al  supremo  gobierno,  que  esta  convencido  de  la  necesidad  de 
ensancharlo  para  dar  cabida  al  aumento  de  criminales  que  ha  traido  con- 
sigo  el  acrescentamiento  de  la  Repiiblica,  ha  hecho  levantar  pianos  y  for- 
mar  presupuestos  para  el  conveniente  trabajo  de  otras  trescientas  celdas 
sobre  las  quinientas  veinte  que  hoy  existen.  Asi  tendremos  en  tres  6 
cuatro  anos  mas  seriamente  transformada  la  prision,  que  entonces  reunira 
a  las  condiciones  hijienicas  y  de  seguridad  que  en  el  dia  tiene,  la  de  poder 
alojar  comodamente  y  de  dar  ocupacion  hasta  ochocientos  condenados. 

La  manutencion  de  los  reos  es  abundante  y  consta  de  frijoles,  con  un 
pan  de  harina  candeal  que  pesa  diez  y  seis  onzas,  diariamente;  con  escep- 
cion  de  los  domingos,  en  que  dichas  comidas  sfin  de  came. 

Esta  manutencion  la  da  un  contratista  y  cobra  por  ella  a  razon  de  doce 
centavos  al  dia  por  cada  preso. 

Segun  este  precio  del  alimento  que  el  total  de  los  criminales  de  la  peni- 
tenciaria, con  lo  que  produce  con  su  trabajo,  contribuye  con  mas  de  las 
dos  terceras  partes  de  su  costo. 

Los  presidarios,  tanto  en  sus  departamentos,  6  dormitorios,  como  en  los 
talleres,  estan  vijilados  constantemente  por  empleados  que  se  llaman 
(fuardianes,  los  cuales  estan  armados  de  espada  y  furta  y  cuidari  de  que 
aquellostrabajen  y  de  que  observen  estrictamente  las  reglas  que  el  rejimen 
correcional  les  impone. 

Respecto  de  la  seguridad  de  la  prision,  esta  esta  confiada  al  cuidado  de 
un  guardia  especial,  compuesta  de  cuatro  oficiales  y  de  sesenta  hombres, 
quienes,  por  turno,  cubren  jmestos  de  centinelas  en  las  murallas  que  sirven 
para  este  fin. 

Esta  guardia  no  tiene  ninguna  comunicacion  con  los  presidarios  y  es 
formada  con  hombres  que  acreditan  honradez  y  buenas  costumbres. 

La  entrada  de  los  reos  en  la  penitenciaria  se  hace  en  esta  forma: 

Apenas  ingresa  un  condenado,  se  le  somete  a  un  prolijo  registro,  para 
evitar  que  introduzca  dinero  li  objetos  prohibidos  en  la  prision.  En  seguida 
se  le  coloca  en  una  celda,  en  la  cual  debe  permanecer  quince  dias,  reci- 
biendo  lecciones,  respecto  de  sus  deberes  en  la  casa,  del  empleado  que 
tiene  esta  incumbencia. 

Cuando  el  reo  cumple  su  condena,  despues  de  ajustarlo  de  los  beneficios 
que  hubiese  guardado  en  tesoreria,  y  de  cumplir  con  las  demas  disposicio- 
nes  que  sobre  el  particular  prescribe  el  respectivo  reglamento,  se  entrega 
con  una  papeleta  al  oficial  de  turno,  quien,  conduciendolo  hasta  la  puerta 
principal,  lo  despide  del  establecimiento. 

En  el  ejemplar  del  reglamento  (jue  le  adjunto  encontrani  V.  to  lo  demas 
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que  requiere  la  estabilidad  de  la  penitenciaria,  y  que  no  he  creido  conve- 
niente  repetir  en  la  presente. 

En  dicho  reglamento  solo  se  ha  hecho  una  modificacion,  la  supresion  de 
los  cargos  de  Sub-director  y  de  Contador  Tesorero. 

Ademas  de  la  penitenciaria  de  Santiago,  como  prisiones  destinadas  al 
cumplimiento  de  largas  condenas,  existen  la  Penitenciaria  de  Jalca,  el 
Presidio  Urbano  de  Santiago,  la  Carcel  de  Valparaiso,  y  la  de  Curico.  En 
todos  estos  establecimientos  los  condenados  tienen  algun  trabajo,  pero  tra- 
bajo  sin  organizacion  conveniente,  que  no  reporta  provecho  alguno  al  fisco 
6  a  las  correspondientes  municipalidades. 

Existen  tambien  en  todos  los  departamentos  de  la  Kepiiblica  carceles  de 
detencion,  es  decir,  casas  mas  6  menos  seguras,  donde  los  delincuentes  son 
encerrados  mientras  los  Jueces  conocen  de  sus  procesos. 

Le  adjunto  tambien  un  cuaderno  que  trata  sobre  visita  de  carceles  y  que 
se  publico  con  motivo  de  la  discusion  que  hubo  en  la  Camara  de  Senado- 
res,  a  proposito  del  establecimiento  de  dicha  visita. 

Tengo  el  gusto  de  suscribirme  de  V.  afmo.  servidor  y  amigo, 

R.  NONTANER. 

P.  D. — Me  olvidaba  manifestar  a  V.  que,  respecto  de  prisiones  de  muje- 
res,  solo  tenemos  en  Chile  la  Correccion  de  Santiago. 

En  este  establecimiento  se  cumple  toda  clase  de  condenas,  desde  por 
unos  dias  hasta  por  tiempo  indifinito. 

El  actual  senor  Ministro  de  Justicia  se  ha  procupado  mucho  de  mejorar 
en  cuanto  sea  posible  esta  prision.  Al  afecto,  aparte  de  las  serias  modifi- 
caciones  que  se  ban  hecho  en  sus  edificios,  se  ban  establecido  en  ella 
diversos  talleres  de  labores  de  mano,  de  tejidos,  etc. 

De  modo  que,  tratandose  de  esta  carcel,  se  puede  decir  que  ya  comienza 
a  ser  un  centro  correccional,  donde  las  criminales,  juntamente  con  sufrir 
el  castigo  que  por  sus  delitos  merecen,  adquieren  conocimientos,  que  no 
solo  reforman  sus  costumbres,  sino  que  tambien  les  facilitan  los  medios  de 
ganarse  honradamente  lo  que  ban  menester  para  vivir. 

R.  NONTANER. 


Church  of  England  Central  Society,  for^ 

Providing  Homes  for  Waifs  and  Strays,      ^ 

London,  October  29,  1886.  ) 

Dear  Sir:  Brevity  I  presume  you  desire  in  all  answers  to  your  ques- 
tions. I  am  answering  them  in  an  express  train,  and  by  return  of  post. 
A  treatise  might,  of  course,  be  written  (and  I  have  written  much)  in  answer 
to  each.  My  experience  is  derived  from  ten  years'  work  in  a  prison  to 
which  sometimes  twenty  thousand  men,  women,  and  children  came  in  a 
year,  and  from  cooperation  with  all  agencies  that  in  any  way  seek  to  pre- 
vent or  cure  crime,  immorality,  ignorance,  and  uselessness. 

Set  your  own  house  in  order.  Many  American  prisons  are  good  and 
progressive ;  others  take  us  back  to  the  state  of  affairs  that  was  only  toler- 
ated in  England  one  hundred  years  ago. 

With  all  good  wishes  for  the  success  and  utility  of  your  Commission, 
I  am,  yours  very  faithfully, 

J.  W.  HORSLEY,  M.  A.  Oxon., 
Late  and  last  Chaplain  of  H.  M.  Prison,  Clerkenwell. 
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1.  In  England  and  Wales  fifty  per  cent  of  crime  is  directly,  and  an 
additional  twenty-five  per  cent  indirectly,  attributable  to  intemperance, 
which  is  slightly  decreasing  among  men,  but  largely  increasing  among 
women  of  all  classes.  This  is  a  moderate  estimate,  below  that  given  by 
many  experts.  The  other  chief  causes  are  the  absence  of  direct  teaching 
on  points  of  morals  in  schools,  Sunday  schools,  and  from  the  pulpit ;  bet- 
ting and  gambling,  and  the  prominence  given  to  these  subjects  in  the  daily 
press  and  the  much-multiplied  sporting  papers;  the  love  of  luxury  and 
finery;  the  absence  of  a  cumulative  or  progressive  system  of  punishment 
for  some  offenses.  Poverty  (all  honor  to  the  poor!)  is  to  a  very  small 
extent  a  cause  of  crime. 

2.  Stricter  liquor  laws ;  teaching  the  Decalogue  more  than  the  geneolo- 
gies  of  the  kings  of  Israel  or  the  topography  of  Palestine ;  more  efforts  by 
church  and  State  and  private  philanthropy  for  children  of  certain  classes; 
curtailing  the  license  of  the  press  in  the  matters  of  the  publication  of  bet- 
ting lists  and  details  of  divorce  proceedings;  a  greater  extension  of  the 
boarding-out  system  to  children  under  the  Poor  Law;  the  ideas  of  the 
reformation  of  the  offender,  and  of  the  protection  of  the  community  to  be 
kept  more  in  view  in  the  management  of  prisons,  and  the  application  of 
the  law,  and  not  merely,  or  even  chiefly,  the  position  of  the  offender,  and 
the  deterrence  of  probable  e\'il  doers. 

3.  A  stated  Chaplain  to  every  five  hundred  cells  or  less;  an  assistant 
Chaplain  and  a  scripture-reader  where  there  are  more  than  five  hundred 
cells;  freer  admission  of  volunteer  but  authorized  John  Howards  and 
Elizabeth  Frys;  daily  services,  with  short  addresses,  on  religious  and 
moral  subjects;  more  communication  allowed  with  friends  and  relatives 
whose  influence  is  found  to  be  humanizing  and  elevating;  easy  access  to 
good  prison  libraries;  employment  of  a  nature  to  develop  intelligence; 
reducing  association  to  a  minimum. 

4.  A  discharged  prisoners'  aid  society  to  every  prison  (as  is  now  the 
casein  England),  with  a  committee  of  ladies  and  gentlemen,  including 
the  Governor  and  the  Chaplain  of  the  prison,  having  a  paid  agent,  and 
supported  by  a  grant  from  the  State  not  exceeding  the  amount  of  volun- 
tary subscriptions;  a  refuge  and  testing  place  for  males  and  for  females  on 
discharge :  an  extension  of  the  supervision  system  and  of  release  of  worthy 
first  offenders  on  parole  or  bail. 

5.  In  separate  establishments,  at  any  rate  for  all  under  eighteen  years  of 
age,  special  classes  for  their  religious,  moral,  educational,  and  technical 
instruction,  conducted  under  the  supervision  of,  but  not  usually  by,  prison 
officials. 

6.  The  extension  of  the  industrial  school  system  and  the  better  classifi- 
cation of  industrial  schools;  the  curtailment  of  the  right  of  evil  parents 
to  claim  their  children  on  discharge  from  industrial  schools  or  reforma- 
tories; special  agents  in  all  cities  to  seek  out  and  provide  for  uncared-for 
children;  a  capitation  grant  to  all  well  regulated  societies  or  institutions 
that  provide  for  such  children;  the  repression  of  mendicity,  especially 
where  children  accompany  beggars  or  tramps. 


Edgbarton,  BrRMixGH.\M,  October  29,  1886. 

Gentlemen:  I  have  received  your  circular  as  to  juvenile  crimes.  As  I 
have  been  for  nearly  twenty  years  the  Chairman  of  a  penal  school,  my  atten- 
tion has  been  much  directed  to  this  subject.  My  conclusion  is,  that  the 
crime  of  a  nation  may  be  greatly  reduced  by  arresting,  committing,  and 
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educating  juveniles  on  the  verge  of  crime.  We  have  two  kinds  of  penal 
schools,  viz.,  reformatory,  and  industrial;  the  essential  difference  is,  that 
industrial  schools  cannot  detain  their  inmates  after  they  are  sixteen  years 
old,  and  that  reformatories  keep  them  much  longer. 

It  is  an  industrial  school  with  which  I  am  connected.  I  am  glad  to  say 
that  the  children,  little  better  than  savages  at  entering,  and  with  habits  of 
thieving  hard  to  correct,  yet  turn  out  well  after  they  leave.  Our  returns  to 
the  Government  show  that  during  three  years  after  leading,  four  out  of 
five  (eighty  per  cent)  lead  honest  and  industrious  lives,  ^^thout  this 
encouragement,  I  should  not  have  persevered  in  a  rather  thankless  task. 

All  the  children  are  committed  to  the  school  b}'  magistrates  in  petty 
sessions.  The  General  Government  allow  us  51s.  a  week,  and  the  local 
Government  Is.  6d.  a  week.  The  land  and  building  are  our  own,  in  fee, 
and  free  from  mortgage,  or  other  debt.  We  have  about  £100  a  year  pri- 
vate subscriptions.  The  6s.  6d.  a  week  has  proved  equal  to  all  the  cost  of 
maintenance,  salaries,  rates,  etc.  We  have  a  considerable  sum  accu- 
mulated, in  case  of  an  epidemic  or  uninsured  fire. 

As  a  total  result  of  these  institutions,  the  amount  of  juvenile  crime  in 
Great  Britain  has  been  wonderfully  reduced,  and  the  next  generation  will 
be  free  from  a  multitude  of  offenders  who  would  have  grown  up  in  crime. 
I  am,  gentlemen,  vours  faithfullv. 

W.  L.  SARGANT. 

If  yovi  would  like  to  know  further  particulars  as  to  Acts  of  Parliament, 
and  the  origin  of  these  schools,  apply  to  Alfred  Hill,  Esq.,  Hagley  Road, 
Birmingham. 


The  Howard  Association,  5  Bishopsgate  Without,  ) 
LoNDOx,  E.G.,  November  1,  1886.  )" 

Dear  Sir:  Your  letter  of  October  twelfth  is  to  hand.  The  six  questions 
contained  in  it  might  well  take  volumes  to  furnish  a  reply  to.  Briefl}' 
however,  a  few  general  observations  may  be  offered;  and  in  this  line,  I  doubt 
if  I  can  do  better  than  invite  your  attention  to  the  inclosed  letter,  which  our 
Association  forwarded,  a  year  or  so  ago,  to  the  United  States  "National 
Conference  on  Charities,  Prisons,  etc.,"  in  response  to  a  request  (similar  to 
your  own)  received  by  us  from  Hon.  Wm.  P.  Letchworth,  of  New  York, 
through  his  Excellency,  J.  R.  Lowell,  the  United  States  Ambassador  in 
London  at  that  time. 

It  contains  observations  which  are  probably  as  applicable  now  to  Cah- 
fornia  as  to  other  States  of  your  vast  L^nion. 

I  may  remark  that  I  feel  a  special  interest  in  the  efforts  in  this  direction 
of  your  fine  city  and  State.  For  in  the  summer  of  1860,  I  landed  at  San 
Francisco  (after  traveling  in  Australia)  and  spent  a  fortnight  in  your  city, 
the  young  giant  of  the  West,  and  found  it  deeply  absorbed  in  the  Presiden- 
tial election,  just  before  the  war.  I  traveled  across  your  great  country  by 
the  "overland  mail  stage."  ^da  San  Jose,  the  San  Joaquin  Valley,  Tulare 
Lake,  the  southern  mountain  passes,  Los  Angeles,  and  Fort  Yuma,  and  so 
across  Arizona  and  Texas  to  St.  Louis. 

We  were  twenty-two  days  and  nights  on  the  journey.  It  was  a  most 
interesting  route  of  entire  noveltv,  and  it  remains  deeply  impressed  on  my 
memor}'.  I  was  delighted  with  California  in  particular;  and  since  my 
return  to  England  from  that  journey  around  the  world,  have  often  said  that 
while  I  like  dear  old  England  best  of  all  countries,  yet  the  next  best  I 
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sliould  care  to  live  in  would  be,  on  many  accounts,  your  own  splendid 
State. 

Its  grand  central  valley,  its  magnificent  mountain  summits  and  slopes, 
its  picturesque  coast  ranges  with  their  Devonshire-like  park  lands  and  fer- 
tile farms,  the  noble  Bay  of  San  Francisco,  the  mild,  uniform  tempera- 
ture of  about  64°,  the  views  of  the  mountains,  the  waters  and  the  islands, 
from  all  parts,  up  and  down  your  steep  city  streets,  the  tall  men  with  their 
broad-brimmed  hats,  the  genial  people  of  a  more  cosmopolitan  type  than  in 
other  States,  your  well  supplied  markets  with  their  great  variety  of  fruits 
and  vegetables,  flesh,  fish,  and  fowl,  your  solid  and  large  coinage,  and  your 
continuing  sunshine  and  bright  weather — all  left  upon  me  a  peculiarly 
favorable  impression.  And  you  have  so  many  "  Sans  "  and  ''  Santas  "  that 
I  sometimes  found  myself  on  the  point  of  calling  the  mountain  in  view  of 
your  city  "San  Diablo." 

The  "go"  and  life  and  energy  of  your  city  impressed  me  much.  You  had 
too  much  "go"  in  some  things.  One  resident  told  me  that  in  ten  years  he 
had  seen  all  the  officials  in  your  Custom  Plouse  changed  four  times.  A 
great  desideratum  of  the  United  States  of  America  is  more  permanence  of 
central  government  and  of  officialism.  All  public  functionaries  need  time  to 
learn  their  duties,  and  then  to  practice  what  they  have  learned  by  expe- 
rience. Europe  is  not  yet  so  effete  but  that  even  intelligent  Young  America 
may  profitably  study  further  some  of  the  experiences  of  the  old  world. 

Now  a  word  as  to  Penology.  You  have  gone  ahead  of  us  in  various 
things,  but  not  yet  in  that,  nor  any  of  the  United  States  yet  are  ahead  of 
the  old  country  in  that.  Pray,  allow  me  to  urge  you  to  keep  your  ej'es 
fixed  steadily  in  making  all  your  arrangements  on  the  one  great  practical 

test  of  FINAL  RESULTS. 

In  any  system,  what  is  most  wanted  is  to  have  the  least  possible  of  crime 
-and  evil.  The  main  object  of  prisons,  reformatories,  and  poorhouses  is  to 
be — empty. 

In  old  England  our  general  crime  tends  to  decrease.  Our  general  pau- 
perism is  fairly  held  in  check,  considering  our  peculiar  difficulties  and 
cramped  space. 

But  taking  the  United  States  of  America  as  a  whole,  your  criminals, 
your  rogues,  your  roughs  (larrikins,  etc.),  your  tramps,  tend  to  increase. 

They  have  remarkable  vitality  and  fecundity — like  the  claimants  of 
your  war  pensions. 

You  are  too  cruelly  "  kind  "  to  them.  It  is  the  greatest  real  kindness  to 
the  community,  and  especially  to  the  weaker  ones,  the  women  and  children, 
to  protect  them  from  violence  and  robbery  by  making  the  condition  of 
criminals  unenviable.  But  hitherto,  are  not  many,  or  most  of  your  United 
States  prisoners  and  paupers  enviable  as  to  their  easy  indulgences?  Make 
your  sentences  short,  but  sharp,  and  on  the  cellular  separate  system.  Your 
prisons  will  never  tend  to  be  empty  so  long  as  you  congregate  your  rogues 
in  pleasant  but  demoralizing  associated  labor.  Such  labor,  however  well 
it  may  pay  for  the  moment,  is  dear  in  the  end.  It  is  penny  wise  and 
pound  foolish. 

The  roots  of  crime  and  poverty  are  the  main  things  to  look  at,  and  to 
look  after.  It  is  somewhat  good  to  have  reformatories,  industrial  schools, 
refuges,  etc.,  all  maintained  out  of  the  pockets  of  the  honest  workers  of  the 
community;  but  is  far  better,  very  much  better,  to  prevent  those  burdens 
being  placed  upon  other  people's  shoulders  by  the  most  effectual  measures 
for  diminishing  their  causes,  especially  intemperance.,  and  by  enforcing  the 
personal  responsibility  of  all  citizens  for  themselves  and  for  their  children. 

It  is  better  to  compel  lazy,  drunken  parents  to  look  after  their  own  fami- 
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lies  than  to  take  those  famihes  off  their  hands.  But  the  main  cause  of 
crime  and  pauperism  is  intemperance.  Therefore,  aim  especially  at  that 
snake,  and  if  you  cannot  kill  him,  keep  on  "  scotching  "  him.  If  you  don't 
"lick"  the  liquor,  the  liquor  will  "lick"  you.  It  is  like  the  old  General  who 
said  to  his  soldiers,  briefly:  "  Now,  then,  boys,  there's  the  enemy,  and  if 
you  don't  kill  them,  they'll  kill  you." 

Heartily  wishing  you  success  in  this  good  warfare,  and  a  cordial  com- 
mon sense  cooperation  therein  of  all  good  people — Protestants,  Catholics,. 
and  Jews, 

I  remain,  dear  sir,  yours,  with  much  respect, 

WILLIAM  TALLAGE, 

Secretary  of  the  Howard  Association  of  Great  Britain. 

To  the  Hon.  Robert  T.  Devlin. 


Superior  Court  of  California,  in  and  for  Alameda  County,  \ 
Department  No.  2,  Oakland,  Cal.,  September  23,  1886.  j 

Robert  T.  Devlin,  Esq.,  Secretary  of  the  State  Prison  Commission: 

Dear  Sir:  Yours  of  the  twenty-first  instant,  in  relation  to  the  subject  of 
prison  management,  etc.,  is  received.  I  have  not  time  to  give  at  length 
my  views  upon  the  subjects  referred  to,  but  will  simply  answer  briefly, 
according  to  my  best  judgment,  the  six  questions  propounded. 

First,  the  immediate  and  even  remote  causes  of  crime  are  numerous. 
Two  of  the  principal  causes  are  ignorance  and  idleness. 

To  the  second  question  my  answer  is  proper  education  and  suitable 
employment.  Wendell  Phillips,  in  his  Harvard  College  oration,  stated  that 
book  learning  did  not  make  up  ten  per  cent  of  the  intelligence  that  trans- 
acts the  business  of  the  world. 

To  the  third  question  I  should  say  kind  treatment,  useful,  congenial 
employment;  reading  good  books,  the  enforcement,  by  strict,  kind,  and 
just  discipline,  of  cleanly  and  good  habits.  "/  owe  all  that  I  am  imder 
God  to  habit,'"  said  Lord  Brougham. 

To  the  fourth  question  I  say  it  is  the  duty  of  the  State  to  punish  crime 
and  to  prevent  crime,  and  to  aid  the  helpless.  Business  men  and  farmers 
-  do  not  like  to  employ  ex-convicts.  They  cannot  be  expected  to  do  so. 
They  must  have  employment  or  suffer.  The  State  should  furnish  a 
means  for  the  employment  of  such  as  really  need  it.  They  are  human. 
The  proceeds  of  prison  labor  might  be  utilized  to  establish  an  industrial 
home  for  needy  ex-convicts,  that,  if  properly  managed,  would  be  self- 
supporting. 

My  answer  to  the  fifth  and  sixth  questions  is  the  same.  The  State  can 
and  ought  to  establish  an  institution  such  as  contemplated  and  provided 
for  in  the  bill  introduced  in  the  Senate  of  this  State  by  Senator  Hartson  of 
Napa,  about  six  years  ago.  It  passed  both  Houses,  but  failed  to  become 
a  law  because  the  Governor  did  not  sign  it.  An  almost  exact  copy  of  the 
same  bill  was,  at  my  request,  introduced  in  the  Assembly  at  the  last  regu- 
lar session  of  the  Legislature  of  this  State,  by  Hon.  Frank  Moffitt  of  Oak- 
land.    A  copy  of  this  bill  is  to  be  found  in  the  State  Library. 

The  subject  is  one  of  vast  and  serious  importance.  It  pertains  to  the 
progress  of  civilization,  the  welfare  of  the  State  and  of  society.  Crime  is 
like  an  eating  cancer  upon  the  body  politic;  it  must  be  kept  under  control, 
or  ultimately  it  will  destroy  the  State.     There  are  some,  even  many,  nat- 
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ural  criminals — persons  predisposed  naturally  to  crime,  persons  possibly 
that  cannot  be  reformed,  whose  blood  is  so  corrupt  that  it  cannot  by  any 
process  short  of  a  miracle  be  purified  in  one  ordinary  lifetime.  There  is 
some  truth,  I  think,  in  the  old  saying  that  it  takes  three  generations  to 
make  a  gentleman.  All  criminals  that  cannot  be  reformed  ought  to  be 
placed  in  a  condition  that  would  make  it  impossible  for  them  to  reproduce 
their  kind.  I  am  sorry  that  I  have  not  time  to  give  more  thought  to  the 
subject,  and  to  write  more  carefully  and  fully  my  views;  but  my  engage- 
ments will  not  permit. 

I  have  the  honor  to  be,  very  respectfully,  yours, 

E.  M.  GIBSON. 


State  of   California,   Superior  Court,   Department  No.   3, ) 
City  and  County  of  San  Francisco,  September  28, 1886.  j 

Hon.  Robert  T.  Devlin,  Secretary  State  Penological  Commission: 

Dear  Sir:  In  answer  to  your  inquiries  of  the  twenty-first  instant,  I 
would  say  that  my  experience  on  the  bench  has  been  confined  to  civil 
business,  and  that  I  have  not  had  sufficient  opportunity  to  investigate  the 
causes  of  crime  and  the  means  of  its  prevention,  to  express  any  opinion 
that  would  be  valuable  to  your  Commission. 

I  realize  the  importance  of  the  subject  you  are  investigating,  and  can 
only  regret  my  inability  to  aid  you  by  some  suggestions  founded  on  my 
own  observation. 

Very  respectfully  yours, 

JNO.  F.  FINN. 


Chambers  of  A.  J.  Buckles,  Judge  of  the  Superior  Court,  ) 
Solano  County,  Fairfield,  Cal.,  September  22,  1886.  | 

Hon.  RoBT.  T.  Devlin,  Secretary  Penological  Commission,  Fourth  and  J 
Streets.,  Sacramento: 

Dear  Sir  :  In  answer  to  your  favor  of  twenty-first  instant,  I  beg  to 
reply  that,  as  you  desire  a  prompt  answer,  I  shall  be  unable  to  give  my 
views  very  intelligently.     In  answer  to  your  first  question: 

1.  ''What  do  you  consider  the  principal  causes  of  crime?"  I  will  say, 
generally,  intemperance,  and  the  uncertainty  of  punishment. 

2.  "What  means  are  most  effectual  for  abating  or  removing  their 
causes?"  I  answer,  educate  the  masses  against  the  use  of  intoxicants, 
follow  that  by  prohibiting  the  manufacture  and  sale ;  and  as  to  the  latter 
cause,  I  have  no  plan  matured  by  which  punishment  for  crime  can  be 
made  more  certain;  but  certain  it  is,  that  if  criminals  felt  that  punishment 
would  certainly  and  swiftly  follow  their  misdeeds,  they  would  not  commit 
crime  with  the  same  impunity  some  of  them  do  now. 

3.  "  What  agencies  do  you  consider  as  most  effective  in  reforming  con- 
victs while  in  prison?"  "Teach  them  a  common,  useful  trade,  at  which 
they  can  readily  find  employment  when  discharged  from  prison,  and 
while  in  prison  I  would  keep  them  entirely  isolated  from  the  current 
events  passing  on  the  outside.  Allow  them  absolutely  no  intercourse  with 
the  outside  world.  They  should  read  no  newspapers,  but  should  have  as 
much  history,  scientific,  and  religious  reading  as  they  might  wish  for; 
should  hold  no  communication  whatever  with  friends  or  relatives;  rela- 
tives could  learn  of  the  prisoner's  health  and  condition  from  the  authori- 
ties of  the  prison. 


234 

4.  "  What  aid  should  be  given  to  discharged  prisoners  to  prevent  them 
falling  again  into  crime,  and  to  assist  them  to  obtain  employment?"  This, 
to  me,  is  a  vexed  question.  But  it  seems  to  me  that  were  prisoners 
given  a  thorough  education  in  some  useful  branch  of  industry,  a  directory 
might  be  kept  at  the  prison,  and  the  manufacturers  throughout  the  country 
invited  to  register  therein  the  number  of  men  they  might  need  from  time  to 
time  in  their  establishments,  and  then  as  men  are  discharged  the}'  could  be 
sent  direct  to  these  manufacturers,  where  they  would  at  once  be  employed. 
By  this  means  it  occurs  to  me  that  if  a  prisoner  really  wished  to  give  up 
his  criminal  practices,  he  coulcl  start  right  in  the  moment  he  left  prison, 
and  earn  his  own  living  in  an  honorable  way. 

5.  "How  should  juvenile  prisoners  be  cared  for?"  Confined  separately 
from  adults,  treated  with  rigid  discipline,  but  the  utmost  kindness,  edu- 
cated physically,  morally,  and  intellectually,  and  allowed  no  communica- 
tion whatever  with  the  outside  world.  They  should,  also,  if  the  time  of 
incarceration  be  long  enough,  be  taught  some  useful  trade. 

6.  "  What  can  the  State  do  toward  saving  the  uncared-for  children  from 
a  criminal  life?"  An  institution  should  be  established  and  these  children 
gathered  in  and  cared  for  as  the  State's  wards,  where  they  might  be  edu- 
cated and  given  homes. 

Respectfully,  etc., 

A.  J.  BUCKLES,  Judge. 

Colusa,  Cal.,  September  24,  1886, 
Robert  T.  Devlin,  Esq.: 

Dear  Sir  :  Yours  of  the  twenty-first  instant,  asking  my  views  in  regard 
to  the  improvement  of  prison  management,  etc.,  received.  The  following 
answer  to  the  several  Cjuestions  propounded  by  you  give  my  views,  so  far 
as  I  have  any,  upon  the  subject. 

To  question  Iso.  1.     Excessive  use  of  intoxicating  drinks,  and  idleness. 

To  question  No.  2.     I  am  unable  to  give  any  satisfactory  answer. 

To  question  No.  3.    Constant  employment,  together  with  kind  treatment. 

To  question  No.  4.     I  have  no  sufficient  knowledge. 

To  question  No.  5.  In  an  institution  entirely  separate  from  the  State 
Prison;  constant  employment  furnished;  should  have  proper  moral  train- 

To  question  No.  6.  Provide  or  aid  in  providing  an  institution  for  their 
care  and  education,  and  where  proper  means  shall  be  used  for  procuring 
permanent  homes  for  them. 

The  above  are  briefly  my  views  of  the  matter  under  consideration. 
Yours,  respectfully, 

E.  A.  BRIDGFORD. 

Chambers  of  the  Superior  Judge,  San  Benito  County,  I 
Hollister,  California,  September  25,  1886.  j 

Robert    T.    Devlin,  Secretary   California  State  Penological    Commission^ 
Sacramento  City: 

Dear  Sir:  Your  communication  of  the  twenty-first  instant  came  duly 
to  hand.  In  reply  I  beg  to  say  that  I  doubt  my  ability  to  give  intelligent 
and  instructive  answers  to  your  several  questions.  As  far  as  my  official 
observation  has  gone,  my  conclusion  would  be  that  the  causes  of  crime  are 
various,  and  if  I  were  called  upon  for  a  specific  answer,  I  could  only  say: 
"moral  depravity."     The  best  answers  I  can  give  are  as  follows: 
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1.  Moral  depravity. 

2.  Education,  and  the  prevention  of  evil  associations  in  early  years. 

3.  I  have  had  no  knowledge  or  experience  in  that  regard  and.  can  give 
no  opinion. 

4.  The  State  should  aid  discharged  convicts  until  they  are  beyond  the 
necessity  of  committing  crime. 

5.  Juvenile  criminals  should  never  be  sent  to  a  penitentiary,  but  rather 
to  a  State  reformatory  institution. 

6.  By  founding  and  endowing  an  institution  where  all  abandoned  chil- 
dren will  be  cared  for  and  taught  useful  trades,  as  the  wards  of  the  State. 

Respectfullv, 

JAMES  F.  BREEN. 

Office  of  the  Connecticut  Prison  Association,  ) 
Room  45,  State  House,  Hartford,  Conn.,  July  27,  1886.  ) 

Robert  T.  Devlin,  Esq.,  Sacramento,  CaL: 

Dear  Sir:  Replying  to  yours  of  June  twenty-third,  and  answering 
\'Our  questions  in  their  order — 

1.  Drinking,  gambling,  laziness,  and  innate  "  cussedness." 

2.  Systematic  labor  (production),  if  not  voluntary,  to  be  made  com- 
pulsory. 

3.  Labor.  Librar}^  and  schooling;  good  air  and  wholesome  well  cooked 
food;  good  discipline,  and  the  hope  and  possibility  of  advancement  or 
betterment  of  condition  according  to  merit.  A  practical,  hard  working, 
good,  but  not  too  pious  Chaplain  and  teacher.  Judicious  visitation;  but 
not  to  bring  dainties  into  the  prison. 

4.  First,  a  thorough  understanding  of  the  prisoner  before  discharge; 
meet  him  when  released.  If  he  is  at  all  disposed  to  a  correct  life,  give 
him  material  assistance  (rarely  money),  and  stand  by  him  till  he  is  well 
on  his  feet  and  able  to  "  paddle  his  own  canoe." 

5-6.  Have  no  experience  with  juvenile  criminals,  but  on  general  princi- 
ples believe  that  is  the  place  to  put  in  lots  of  good  work.  Prevention  is 
easier  and  better  than  cure. 

Yours,  very  truly, 

JOHN  C.  TAYLOR,  Secretary. 


State  of  Michigan,  Board  of  Corrections  and  Charities,  | 

Lansing,  August  18,  1886.  j 

Robert  T.  Devlin,  Secretary,  Sacran^ento,  CaL: 

Dear  Sir:  Your  communication  of  June  twenty-fifth  was  duly  received, 
but  owing  to  my  absence  from  the  office  almost  continually  since  its 
receipt,  it  has  been  before  unanswered. 

I  send  you  by  this  mail  some  pamphlets  Avhich  answer  the  questions 
propounded  very  fully  I  think.  To  the  first  two  questions  I  send  a  leaflet 
entitled  "Crime  Schools  at  Public  Expense."  To  the  third  and  fourth,  a 
copy  of  the  "Proceedings  of  Conference  of  County  Agents,"  etc.,  and  have 
marked  in  the  index  one  or  two  items  bearing  on  such  questions;  you 
may  find  others  in  the  pamphlet  equally  sernceable.  To  the  fifth  I  send 
you  the  biennial  reports  of  our  two  reform  schools,  and  to  the  sixth  the 
report  of  our  State  Public  School.  I  also  send  compilation  of  such  laws 
of  Michigan  as  bear  on  the  work  of  this  State  Board,  which  will  inform 
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you  how  matters  committed  to   your  Commassiou   are  provided  for  in 
"Michigan.     Hoping  that  what  little  information  of  value  these  may  con- 
tain shall  not  reach  you  too  late  to  be  of  service.  I  am. 
Yours,  respectfullv, 

■' L.  C.  STORKS.  Secretary. 

Maryland  Prisoners"  Aid  Association,  ) 
Baltimore.  July  13,  1886.        '  j 
Robert  T.  DE^'LIN,  Esq.  : 

Dear  Sir:  In  replv  to  the  questions  in  your  circular  letter  asking  me  to 
give  my  ^-iews  in  relation  to  measures  for  the  improvement  of  prison  man- 
agement, care  of  juvenile  criminals,  aid  to  discharged  prisoners,  the  more 
efiective  prevention  of  crime,  etc..  I  would  answer: 

1.  As  to  causes  of  crime,  we  consider  the  principal  causes:  First, 
liquor;  second,  idleness;  third,  want  of  education;  fourth,  neglect  of 
religious  duties.' 

2.  Abating  or  remo%'ing  causes:  First,  employment:  second,  prohibi- 
tion; third,  education:  fourth,  speed}'  and  just  trials:  fifth,  securing  good 
legislation  and  enforcing  it:  such  as  ha^dng  a  good  magistrate  svstem, 
and  laws  preventing  female  sitters  in  concert  saloons  and  variety  theaters; 
prohibiting  the  publication  and  sale  of  immoral  and  indecent  literature; 
enforcing  a  quiet  Sabbath. 

3.  Agencies  most  efiective  in  reforming  convicts  whilst  in  prison:  First, 
humane  treatment:  second,  supplpng  work  and  teaching  a  trade;  third, 
instruction  in  reading  and  writing:  fourth,  distributing  good  literature; 
fifth,  religious  ser^'ices. 

4.  Aid  to  discharged  contacts.  Have  a  Prisoners'  Aid  Association  with 
one  or  more  efficient  agents  to — first,  meet  all  discharged  prisoners  and  keep 
an  oversight  over  them:  second,  to  aid  them  in  securing  emplo^Tnent: 
third,  to  furnish  necessary  clothing  and  tools  to  the  worthy;  fourth,  to 
send  them  home  or  where  they  have  a  prospect  of  securing  work;  fifth, 
to  ^dsit  or  correspond  with  discharged  prisoners. 

5.  Care  of  juvenile  criminals.  Should  be  placed  in  a  reformatory  or 
house  of  refuge  and  not  in  a  penitentiary  or  county  jail. 

6.  Uncared-for  children.  See  manual  of  the  Baltimore  Society  for  the 
Protection  of  Children,  which  I  send  you. 

Verj'  truly  vours, 

G.  S.  GRIFFITH. 


25  Relsize  Avenue.  X.  AV..  England.  November  7,  1886. 
Commissioner  for  Improvement  of  Prison  Management: 

Dear  Sir:  I  regret  exceedingly  that  absence  on  the  continent,  and  a 
great  pressure  of  occupation  since  I  returned  home,  have  prevented  my 
earlier  acknowledgment  of  your  letter  of  August  seventh  last,  containing 
the  request  with  which  the  Commission  has  honored  me  for  information 
on  the  subjects  into  which  it  has  been  charged  to  inquire. 

I  beheve  I  shall  best  answer  the  questions  you  transmit  by  forwarduig 
to  you  a  memoir  of  m\'  late  father.  Mathew  Davenport  Hill,  in  which  the 
authors  (my  sister  and  myself )  detailed  the  opinions  at  which  he  arrived 
upon  the  subject  of  the  prevention  of  crinie  and  the  improvement  of  prison 
discipline  during  a  long  life  of  observation  and  experience. 

It  is,  however,  some  years  since  the  book  was  pubUshed.  and  although 
I  believe  m}*  father's  recommendations  are  as  apphcable  to-day  as  when 
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he  put  them  forth,  subsequent  experience  to  his  suggests  additional  means 
where])y  crime  may  be  prevented. 

Certainly  that  which  most  approves  itself  to  reason  is  to  cut  off  the  sup- 
ply of  juvenile  criminals;  and  in  this  country  we  are  coming  more  and 
more  to  believe  that  this  may  best  be  done  by  placing  them  in  the  position 
appointed  by  nature  for  their  up-bringing,  namely,  genuine  family  life — 
but  family  Hfe  of  which  the  conditions  are  good. 

We  seek  to  accomplish  this  by  boarding  out  the  neglected  and  desti- 
tute children  in  approved  foster  homes,  and  using  so  called  ''institutions," 
i.  e.,  schools  of  various  kinds  where  children  must  be  associated  in  large 
numbers  as  little  as  possible. 

I  nn;st  admit  that  we  are  only  beginning  in  this  country  to  deal  thus 
with  cliildren  who  are  criminals,  or  on  the  highroad  to  crime.  Our  Aus- 
tralian colonies  are  before  the  mother-country  in  this  respect.  They  are 
one  after  another  adopting  boarding  out  largely  for  this  class  of  children, 
as  for  some  years  they  had  done  for  the  destitute. 

But  both  in  our  colonies  and  at  home  we  are  copying — and  gratefully 
acknowledge  that  we  are  copying — the  method  which  has  for  several  years 
been  pursued  in  one  portion  of  the  United  States,  and  perhaps  in  others. 
I  refer  to  the  "  Massachvisetts  plan,"  of  which  information  has  been  most 
kindly  supplied  by  the  authorities  charged  with  the  care  of  criminal 
children  in  that  State. 

The  labors  of  your  distinguished  countryman,  the  Rev.  Charles  L.  Brace 
of  New  York,  in  planting  out  the  "  perishing  and  dangerous  classes  "  of 
children  from  that  city,  are  also  regarded  in  this  country  as  affording  a 
model  for  the  prevention  of  child-crimes. 

In  regard  to  adult  criminals,  we  pursue  here  the  S3^stem  organized  and 
administered  in  the  Irish  convict  prisons  thirty  years  ago  by  Sir  Walter 
Crofton,  of  which  details  are  given  in  my  father's  memoir.  When  admin- 
istered in  its  integrity,  this  system,  founded  on  the  teachings  and  practice 
of  Montesinos,  Obermaier,  and  Maconochie,  both  reforms  the  offender  and 
prepares  him  to  take  his  place  among  honest  workers  when  he  returns  to 
the  world. 

We  have  not  yet  adopted  the  principle  of  retaining  the  offender  until  he 
is  reformed,  instead  of  until  he  shall  have  fulfilled  a  fixed  period  of  impris- 
onment. This  formed  a  portion  of  Captain  Maconochie's  scheme  of 
criminal  discipline,  but  the  only  prison  in  which,  so  far  as  I  know,  it  is 
acted  upon,  is  tlie  prison  of  Elmira,  in  New  York  State.  A  description  of 
that  prison  will  be  found  in  the  valuable  book  completed  just  before  his 
death,  by  your  distinguished  countryman,  Dr.  E.  C.  Wines,  entitled  "  State 
of  Prisons  and  of  Child-Saving  Institutions;"  Cambridge,  U.  S.;  Wilson 
&  Son,  1880. 

I  am  adding  to  the   accompanying  book-parcel,  a  few  tracts  recently 
published  bearing  upon  the  subjects  of  this  letter. 
Believe  me,  dear  sir,  faithfully  yours, 

FLORENCE  DAVENPORT  HILL. 

CAI'SES  OF  CRIME  AND    ITS  PREVENTION — ANSWERS  TO   QUESTIONS. 

1.  In  this  country  the  poverty  arising  from  ignorance  and  drunkenness, 
especially  the  latter,  is  a  principal  cause  of  crime.  Dislike  of  hard  work 
is  another;  gambling  ^nd  rash  speculation,  which  may  be  called  gam- 
bling, is  probably  one  of  the  chief  causes  of  crime  among  the  classes  abov^e 
the  lowest. 
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2.  (a.)  The  extension  and  improvement  of  elementan-  education  (to 
which  the  marked  decrease  in  crime,  of  late  years,  in  this  country  is  proba- 
bh^  in  considerable  measure  due),  {b.)  Diminution  in  the  use  of  alcoholic 
drinks,  (c.)  A  wise  system  of  criminal  discipline  which  shall  prepare  the 
offender  to  avoid  crime  on  his  return  to  ordinary  life,  (d.)  Aid  at  the 
expir}^  of  sentence  in  obtaining  the  means  of  an  honest  livelihood,  (e.)  Per- 
petual detention  of  the  unreformed. 

3.  Those  employed  by  Sir  Walter  Crofton  when  at  the  head  of  the  Irish 
conxict  prisons.     (See  memoirs  of  M.  D.  Hill.) 

4.  (a.)  Police  supervision  exercised  in  a  kindly  spirit,  (b.)  Individual 
efforts  shown  in  meeting  prisoners  at  the  gaol  door,  and  saving  them  from 
former  vicious  associates,  and  in  subsequent  ''shepherding,"  to  use  an 
Australian  phrase,  (c.)  Discharged  Prisoners'  Aid  Societies,  numerous 
enough  to  insure  help  to  every  discharged  prisoner  if  needed. 

In  this  country  the  gratuities  earned  by  prisoners  by  good  conduct  are 
frequenth^  passed  over  to  the  Discharged  Prisoners'  Aid  Societies,  and 
expended  by  them  for  the  prisoners'  benefit,  otherwise  they  may  be  a  curse 
instead  of  a  boon,  as  tempting  the  owner  on  returning  to  the  world  to 
expend  them  in  dissipation.  Experience  shows  that  it  is  not  desirable 
to  establish  a  home  in  which  a  large  number  of  discharged  prisoners  can 
be  received  at  once:  it  is  better  to  find  decent  lodgings  for  them  indi^'idu- 
ally,  so  as  to  merge  them  in  the  population. 

5.  As  much  as  possible  by  boarding  out  under  thorough  super^'ision,  on 
the  "Massachusetts  plan."  [This  plan  is  described  in  Dr.  E.  C.  Wines^ 
"Child-Saving  Institutions,"  etc.,  p.  135.] 

For  those  requiring  stricter  discipline  there  should  be:  (a.)  industrial 
schools:  (6.)  reformatory  schools:  (c.)  penal  schools.  The  latter  are  needed 
to  relieve  reformator}"  schools  of  those  needing  sterner  treatment  than 
accords  with  the  scope  of  the  reformatory,  so  as  to  avoid  sending  lads,  how- 
ever vicious,  to  prison. 

All  these  schools  should  be  on  the  Mettray  plan,  known  as  the  "  family 
system;"  i.  e.,  where  the  children  are  di^-ided  into  small  groups  and  lodged 
in  separate  houses,  with  as  many  of  the  conditions  of  family  life  as  cir- 
cumstances permit. 

6.  Boarding  out  the  parentless  or  destitute  children  under  the  super- 
vision of  voluntary  committees,  as  in  Great  Britian.  Ireland,  and  the  Aus- 
tralian Colonies,  or  placing  them  in  families  on  the  plan  of  the  Rev. 
Charles  L.  Brace,  of  Xew  York. 

F.  DAVENPORT  HILL. 

Office  of  Chief  of  Police,  ) 
Sacramento,  Cal.,  October  11.  1886.  i 

Robert  T.  Devlin,  Esq.,  Sacramento  City,  Cal.  : 

Dear  Sir:  Your  circular  letter  fifth  instant  received,  and  in  reply  hand 
you  the  following: 

1.  Intemperance. 

2.  A  national  local  option  law. 

3.  For  the  first  oflense  a  light  sentence,  with  close  confinement,  and  for 
second  offense  imprisonment  for  life  at  hard  labor  and  pardoning  power 
abolished. 

4.  Give  each  prisoner  discharged  a  fairly  good  suit  of  clothes,  with  a 
change  of  underclothes,  and  fifty  dollars  in  coin. 

5.  Under  fifteen  years  of  age  in  a  State  Reform  School,  having  the 
advantage  of  giving  them  a  good  education,  which  will  be  compulsory; 
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over  fifteen  and  under  twenty  years  of  age  to  a  similar  institution,  and 
compel  them  to  learn  a  trade  of  their  own  choosing. 

6.  The  State  to  establish  an  institution  gi^'ing  board  and  lodging,  cloth- 
ing, and  education,  to  a  limited  or  fixed  age.     The  State  to  appoint  a  phy- 
sician for  these  institutions,  whose  duty  it  shall  be  to  look  after  the  health 
of  the  inmates  and  sanitary  condition  of  the  buildings,  etc. 
Yours,  respectfull}', 

H.  F.  DILLMAN,  Chief  of  Police. 


State  of  New  York,  Office  of  the  Commissioner  of  the  ") 

State  Board  of  Charities,  Eighth  Judicial  District.       - 

Glen  Iris,  Portageville  P.  0.,  October  2,  1886.  ) 

Hon.  Robert  T.  Devlin,  Secretary  California  State  Penological  Commission: 

Dear  Sir  :  Supplementing  my  letter  of  July  second,  and  replying  to 
query  five  in  your  circular  note  of  June  twent}'^ -third,  I  send  herewith  a 
paper  read  before  the  last  National  Conference  of  Charities  and  Correction, 
in  which  (pages  27-53)  I  treat  of  the  subject  of  juvenile  delinquency,  and 
to  which  I  respectfully  ask  your  attention. 
Very  truly  vours, 

WM.  P.  LETCHWORTH. 


Office  Chief  of  Police, 
San  Francisco,  October  8,  1886. 

California  State  Penological  Commission  : 

Gentlemen:  In  reply  to  your  printed  circular,  hereto  annexed,  I  will 
say: 

1.  Intoxication,  poverty,  ignorance,  lust. 

2.  Education,  industry,  and  self-control. 

3.  Kind  treatment,  and  a  plan  by  which  to  gain  access  to  the  better 
feelings  of  humanity. 

4.  Pay  their  passage  to  some  far-oflf  place,  w^here  they  are  unknown; 
provide  that  they  receive  a  reasonable  sum  of  money  upon  their  arrival 
there,  for  the  purpose  of  paying  their  board  and  lodging  for  a  reasonable 
length  of  time.  Should  they  have  relatives  at  a  distant  place,  and  as  a 
choice  they  should  select  that  place,  send  them  there;  otherwise,  I  would 
send  them  only  where  they  are  unknown.  Under  those  circumstances,  if 
there  be  any  good  in  them,  they  will  show  it.  I  believe  there  is  some 
good  in  the  worst  criminals,  but  the  difficulty  exists  in  developing  it. 

5.  By  reformatory  institutions  under  care  of  the  State. 

6.  The  State  can  subsidize  existing  benevolent  and  reformatory  institu- 
tions, or,  better  still,  manage  the  matter  by  her  own  agents.  Place 
females,  their  age  to  be  not  less  than  thirty-five  years,  in  charge  of  such 
institutions.  I  believe  the  influence  of  kind  females  to  be  the  most  effect- 
ual. 

All  of  which  is  respectfully  submitted. 

P.  CROWLEY, 
Chief  of  Police,  San  Francisco. 
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Warden's  Office,  California  State  Prisox,  > 
San-  Quentin,  Cal.,  December  4,  1886.         ) 

Hon.  Robert  T.  Devlin.  Secretary  Penological  Commission,  Sacramento,  Cat. : 

Dear  Sir:  Your  favor  of  Xovember  twenty-seventh  is  at  hand.  The 
six  questions  protX)unded  by  you  involve  the  whole  subject  of  Penology,  as 
it  is  popularly  understood,  and  about  which  volumes  might  be  written 
without  exhausting  the  subject.  I  will  endeavor  to  answer  briefly  as  pos- 
sible: 

1.  "What  do  you  consider  the  principal  causes  of  crime? '' 

Undoubtedly,  parental  neglect  of  children  is  one  of  the  main  causes. 
In  all  of  our  large  cities,  and  in  fact  many  of  the  towns  of  the  State,  boys, 
and  even  girls,  are  allowed  to  run  riot,  without  any  restraint  from  parent 
or  guardian.  They  form  the  acquaintance  and  seek  the  companionship 
of  the  lewd  and  vicious  before  any  fixed  principles  of  right  have  taken 
root;  and  attracted  by  the  idle  and  dissolute  company  in  which  they  are 
thrown,  the}*  easily  fall  a  prey  to  dissipation  of  all  kinds.  Drunkenness, 
the  opium  habit,  and  cigarette  smoking,  soon  blunt  whatever  ideas  of 
morality  they  may  have,  and  a  life  of  crime  and  shame  is  the  only  road 
left  for  them  to  travel. 

The  increase  of  railroad  facilities  has  tended  to  bring  into  our  State  a 
large  number  of  runaway  boys  from  the  older  States.  Armed  with  a  box 
of  blacking  and  a  shoe-brush,  they  beat  their  way  on  the  trains  from  the 
East,  riding  sometimes  hundreds  of  miles  on  a  brake-beam,  until  they  are 
put  off  by  a  conductor,  only  to  board  the  succeeding  train.  It  is  no 
uncommon  sight  to  any  one  who  has  traveled  over  our  State  to  see  a  half 
dozen  of  these  boys  in  a  gang,  along  the  hne  of  the  Central  and  Southern 
Pacific  roads,  ranging  from  eight  to  fifteen  years  old.  They  are  to  be 
found  in  all  the  railroad  towns,  and  numbers  of  them  are  to  be  seen  in 
San  Francisco  and  Oakland,  with  no  means  of  earning  a  h^lng.  save  an 
occasional  nickel  for  blacking  boots.  With  no  one  to  advise  or  care  for 
them,  they  are  driven  into  crime  by  very  necessity.  This,  in  a  measure, 
accounts  for  the  large  number  of  youthful  criminals  in  our  State  Prison 
and  county  jails.  It  is  a  safe  estimate  that  seventy-five  per  cent  of  the 
criminal  element  proper  has  been  directly  brought  into  a  life  of  crime  by 
the  utter  neglect  of  proper  care  and  training  in  their  youth.  It  is  from 
twelve  to  sixteen  years  of  age  that  the  boy  is  made  or  ruined  for  life: 
neither  is  it  altogether  the  fault  of  parents.  Amongst  the  poorer  laboring 
classes  of  the  large  cities,  the  man  of  family,  who  works  by  the  day  for 
small  wages  to  help  support  his  family,  has  but  httle  time  for  the  proper 
care  of  his  children. 

The  mother,  who  does  her  own  housework  and  perhaps  assists  by  needle- 
work or  otherwise  in  the  supix)rt  of  the  family,  cannot  know  while  she  is  so 
engaged,  what  her  children  are  doing.  They  are  turned  into  the  streets  in 
the  daytime,  and  often  at  night,  without  let  or  hindrance  as  to  where  they 
go  or  what  they  do.  They  soon  become  familiar  with  all  that  is  bad  and 
vicious.  Reared  thus  in  squalor,  and  familiar  from  childhood  with  the 
most  depraved  of  our  race,  is  it  any  wonder  that  they  should  grow  naturally 
into  criminal  habits?  Nor  is  this  confined  entirely  to  the  ]X)orer  classes; 
several  instances  have  occurred  in  this  State  where  our  best  and  wealthiest 
families  have  been  brought  to  grief  by  the  misconduct  of  a  child  that  has 
either  been  neglected  or  humored  too  much  by  them. 

In  the  foregoing  I  do  not  refer  to  the  accidental  criminals,  that  is.  those 
who  become  con-vdcts  through  some  one  act  of  indirection,  and  are  not 
otherwise  criminals,  but  more  properly  to  the  vicious  element  that  have  no 
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thought  of  other  occupation  save  the  gratification  of  their  immediate  wants, 
regardless  of  property  or  personal  rights.  Going  from  the  primary  to  the 
secondary  cause  of  crime,  or  more  properly  speaking,  from  the  crude 
material  (the  bo\'  first  released  from  parental  control),  to  the  hardened 
criminal,  we  pass  through  the  various  stages  of  his  criminal  education. 
He  first  cultivates  cigarette  smoking;  that  is  the  first  step  in  liis  downward 
course;  next  comes  learning  to  take  alcoholic  stimulants;  next  tlie  opium 
habit;  the  latter  is  the  most  ruinous  of  all.  The  use  of  these  articles  soon 
becomes  a  necessity,  little  by  little  the  moral  sensibilities  become  blunted, 
while  mentally  and  physically  the  system  becomes  feverish,  excited,  and 
restless.  Ha\'ing  no  means  to  procure  the  necessary  stimulants,  theft  is 
resorted  to,  first  to  gratify  the  appetite,  and  perhaps  of  a  petty  nature; 
becoming  more  reckless  with  success,  detection  and  conviction  are  sure  to 
follow. 

There  are  many  other  causes  of  crime  in  this  State  that  do  not  exist  to 
so  large  an  extent  elsewhere.  The  free-and-easy  habits  our  population 
acquired  during  the  mining  excitement  of  early  days,  although  not  felt 
directly  at  the  time,  have  left  their  impress  upon  the  succeeding  generation. 
The  disposition  to  live  beyond  their  means  is  a  prolific  source  of  crime, 
particularly  amongst  young  clerks  and  others  occupying  fiduciary  posi- 
tions. The  "  dives  "  of  the  large  cities,  where  lewd  women  and  \dler  men 
associate  in  semi-publicity,  have  a  most  demoralizing  effect  upon  the  rising 
generation;  and  they  are  licensed  by  laiv.  Stock  gambling  has  brought 
many  men  to  crime,  and  will  doubtless  cause  many  more  to  follow  in  their 
footsteps.  But  it  is  useless  to  follow  this  branch  of  the  subject  farther,  as 
enough  has  been  suggested  to  cause  serious  reflection,  and  that  naturally 
brings  us  to  the  consideration  of — 

Question  No.  2.  "  What  means  are  most  effectual  for  abating  or  removing 
these  causes?" 

To  properly  answer  this  question  is  at  once  to  solve  the  whole  problem 
of  penological  science.  However,  some  of  the  last  mentioned  causes  of 
crime  can  be  reached  by  law.  I  would  make  stringent  regulations  in  regard 
to  issuing  license  to  underground  cellars  and  the  lower  order  of  dives  in 
the  larger  cities;  absolutely  prohibit  those  free  exhibitions  such  as  dance 
cellars,  where  liquor  and  beer  are  sold  by  women;  at  a  specified  hour,  say 
twelve  o'clock,  close  up  all  places  where  liquors  are  sold,  and  particularly 
those  places  where  criminals  most  congregate  and  are  well  known  to  the 
police.  The  criminal  element  is  rarely  on  the  streets  until  after  twelve 
o'clock  at  night.  ]\Iake  the  selling  of  liquor  to  minors,  or  the  allowing  of 
minors  in  a  place  where  liquor  is  sold,  punishable  by  the  severest  penalties. 
A  similar  law  is  now  on  the  statute  books,  but  it  is  a  dead  letter  for  lack  of 
enforcement. 

Forbid  by  law  the  employment  of  minors  in  any  occupation  that  has  a 
demoralizing  tendency,  i.  e.,  telegraph  and  messenger  boys  that  go  and 
come  to  houses  of  ill  fame,  gambling  rooms,  etc. 

Making  the  traffic  in  opium  a  felony  either  to  buy  it  or  sell  it,  except 
for  medicinal  purposes,  and  that  only  upon  the  prescription  of  a  reputable 
physician. 

Amend  the  criminal  practice  Act  so  as  to  insure  the  more  speed}'^  trial 
of  persons  held  for  trial.  It  is  not  so  much  the  severity  as  the  certainty  of 
punishment  that  has  a  deterrent  effect.  It  is  a  well  understood  fact  that 
the  criminal  who  is  backed  by  money  or  strong  influence,  has  little  fear  of 
conviction.  Repeated  postponements,  for  technical  reasons,  soon  abate 
whatever  of  interest  the  public  mav  have  had  in  the  matter  at  the  time  of 
16" 
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the  commission  of  the  offense.  This  is  best  illustrated  by  the  case  of  Fong 
Ah  Sing,  recently  executed  in  San  Francisco.  Repeated  postponements, 
new  trials,  and  delays  of  various  sorts,  kept  this  Chinaman  in  jail  for  over 
five  years  from  the  time  of  his  arrest  to  the  final  execution  of  the  law. 

If  these  things  are  done,  much  good  may  be  accomplished;  but  the  more 
serious  question  is  yet  to  be  answered,  and  in  this  connection  I  will  take 
up  Question  No.  6:  "  What  can  the  State  do  towards  saving  the  uncared-for 
children  from  a  criminal  life?" 

In  many  of  the  older  countries  of  Europe  the  Government  in  a  large 
measure  assumes  control  of  the  child  at  about  seven  years  of  age.  The 
parent  is  compelled  by  law  to  send  the  child  to  school  for  a  certain  num- 
ber of  months  in  each  year;  they  are.  also  compelled  to  serve  a  certain 
number  of  years  in  the  army  or  navy;  none  are  exempt — rich  and  poor 
fare  alike;  then  the  child  reaches  maturity  before  an  opportunity  is  given  to 
learn  idle  or  dissolute  habits.  The  apprentice  law  of  Germany  in  partic- 
ular is  a  most  stringent  one,  and  when  a  child  is  bound  out  there  to  learn 
a  trade,  there  is  no  escape;  a  skilled  mechanic  is  the  result. 

But,  in  free  America  a  strong  prejudice  exists  against  the  theory  of 
allowing  the  Government  to  take  the  control  of  the  child  from  out  of  the 
hands  of  its  parents.  Compulsory  education  has  met  with  decided  and 
successful  opposition  wherever  it  has  been  attempted  in  this  country.  We 
have  no  army  or  navy  to  take  up  our  surplus  population,  or  to  even  afford 
an  avenue  of  employment  for  our  youth.  Hence  the  necessity  of  the  State 
holding  out  some  inducement  to  accomplish  what  the  theory  of  our  Gov- 
ernment will  not  permit  to  be  done  by  harsh  measures.  As  idleness  begets 
mischief,  could  not  the  State  devise  means  for  employing  many  of  the 
uncared-for  boys,  by  giving  some  assistance  during  their  apprenticeship  at 
the  various  mechanical  trades  or  upon  the  farm,  conditioned,  always,  upon 
their  good  behavior?  In  many  of  the  older  States  a  few  years  back,  nearly 
every  family  "bound  out"  one  or  more  of  their  boys  as  an  apprentice. 
Could  not  our  State  lend  some  aid  in  that  direction;  say  give  each  appren- 
tice who  had  faithfully  served  for  a  given  period  one  year's  schooling  at 
our  State  University,  or  elsewhere,  without  cost  to  the  parent  or  child, 
either  for  board  or  tuition?  Would  not  that  be  sufficient  inducement  to 
stimulate  parents  to  make  the  effort  to  save  their  children?  Four  years 
an  apprentice  at  some  mechanical  pursuit  or  on  the  farm,  and  one  year  at 
a  good  school,  would  occupy  that  period  of  a  boy's  life — say  from  fourteen  to 
nineteen  years  of  age — when  he  would  be  most  susceptible  to  evil  influences, 
and  lay  the  foundation  for  a  useful,  honorable,  and  industrious  citizen. 
Those  children  who  have  no  parents,  the  State  should  take  hold  of  per- 
emptorily and  deal  with  them  in  like  manner. 

Take  ten  per  cent  of  the  cost  to  the  State  and  the  various  counties  for 
detection,  detention,  conviction,  and  punishment  of  the  criminal  element, 
and  apply  it  intelligently  upon  the  foregoing  theory  or  a  similar  one,  and 
my  judgment  is  that  the  State  will  have  made  the  most  profitable  invest- 
ment that  it  has  ever  engaged  in. 

Question  No.  3.  "  What  agencies  do  you  consider  most  effectual  in 
reforming  comdcts  while  they  are  in  prison?" 

A  firm,  decided,  yet  kindly  management,  a  separation  of  the  more 
hardened  criminals  from  the  younger  and  less  experienced,  and  con- 
stant employment  for  all,  at  some  labor  where  the  convict  can  see  the 
result  of  his  efforts.  It  is  not  the  mere  bodily  exercise  of  labor 
that  produces  the  beneficial  effect,  although  that  is  required  to  pre- 
serve good  health;  but  it  is  the  interest  you  can  awaken  in  the 
breast  of  the   convict  in  the   result  of  his   labors.     When   the  convict 
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feels  that  he  is  engaged  in  "dead  work,"  or  work  that  is  neither 
profitable  or  beneficial  to  the  State,  it  awakens  within  him  a  strong  feeling 
of  rebellion.  I  would  use  only  single  cells  in  a  State  Prison,  as  the  con- 
gregation of  prisoners  into  large  rooms  has  a  most  pernicious  effect.  Let 
each  convict  be  the  architect  of  his  own  future  so  far  as  his  prison  life  is 
concerned.  Aid,  by  good  counsel  and  the  granting  of  extra  privileges, 
those  who  are  disposed  to  comply  cheerfulh'  with  the  prison  discipline,  and 
rigidly  enforce  the  most  stringent  rules  against  the  rebellious.  In  connec- 
tion with  this  subject,  a  large  and  well  assorted  library  is  of  great  benefit, 
and  the  Legislature  should  lend  some  assistance  in  this  direction.  The 
daily  press  should  be  excluded  from  circulation  amongst  convicts.  The 
honorable  Board  of  Directors  has  done  much  in  the  last  year  in  the  way  of 
limiting  the  -sdsiting  of  prisoners,  with  beneficial  results;  much  more 
could  be  done  in  this  direction.  No  one  should  be  allowed  to  visit  a  con- 
vict except  members  of  his  family,  or  an  attorney  employed  in  his  case. 
Indiscriminate  \'isiting  is  certainly  destructive  of  all  attempts  at  reforma- 
tion, as  well  as  the  enforcement  of  proper  discipline.  A  State  Prison 
should  not  be  a  pleasure  resort,  or  a  picnic  ground. 

A  larger  discretion  should  be  given  the  Board  of  Directors  in  the  matter 
of  aid  to  discharged  convicts.  It  is  impossible  to  make  a  general  law  that 
will  meet  every  case,  as  nearly  each  one  presents  a  different  aspect.  It  is 
of  little  use  to  give  aid  to  the  habitual  criminal.  It  is  only  furnishing  him 
additional  means  to  pursue  his  warfare  against  organized  society,  but  the 
truly  repentant  con^dct,  or  those  who  have  been  exceptionally  well  behaved, 
or  of  more  than  usual  benefit  to  the  State,  the  Board  should  have  the 
authority  to  deal  with  each  case  in  accordance  with  its  particular  merit. 

Lastly,  question  No.  5.  "How  should  juvenile  criminals  be  cared  for?" 

I  should  say,  in  a  separate  institution,  under  the  control  of  the  State 
Prison  Directors,  and  in  charge  of  competent  teachers.  They  should  be 
taught  useful  branches  of  industry,  as  well  as  given  an  education  in  all 
the  rudiments,  or  in  other  words,  given  a  common  school  education.  None 
should  be  admitted  to  this  institution  except  first  offenders  and  boys  under 
eighteen  years  of  age,  and  their  sentences  should  be  indeterminate,  but  in 
no  case  to  last  beyond  the  age  of  twenty-one  years.  When  a  boy  reaches 
that  age  and  is  still  incorrigible,  he  should  be  sent  to  a  severer  place  of 
punishment.  In  conclusion,  if  the  Legislature  should  pro\ade  for  a  "  Boys' 
Reformatory."  that  would  give  us  three  State  Prisons.  "Would  it  not  be 
better  to  designate  one  of  the  three  as  a  Central  Prison,  where  all  con- 
victs should  be  first  delivered  under  sentence  and  from  there  distributed? 
Could  not  the  Board  of  Directors,  or  the  prison  officials  under  their  direc- 
tion, separate,  and  classify  them  much  better  than  if  left  to  the  chance  of 
the  Courts,  i.  e.,  send  the  boys  to  the  reformatory,  retain  at  the  Central 
Prison  only  those  con\'icted  the  first  time,  and  those  who  could  most  prob- 
ably be  reformed,  and  send  to  the  third  prison  the  incorrigibles  and  those 
in  whom  the  chances  of  reformation  would  be  slight? 

That  would  give  us  the  benefit  of  three  grades,  and  it  would  not  be 
difficult  to  ''make  the  punishment  fit  the  crime."  I  beg  pardon  for  tres- 
passing to  such  length  upon  your  time,  but  it  was  really  hard  to  say  less 
and  say  anything  at  all. 

Very  respectfully, 

PAUL  SHIRLEY,  Warden. 
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Central  Prison,  Warden's  Office,  ) 
Toronto,  December  6,  1886.  j 

Robert  T.  Devlin,  Esq.^  Sacramento,  Cal.: 

Dear  Sir:  Your  circular  letter  of  the  twenty-fourth  June  reached  me  in 
due  time,  and  I  intended  to  write  you  and  answer  the  questions  submitted, 
but  the  past  has  been  a  very  busy  summer  with  me,  in  consequence  of  the 
activity  in  the  several  industries  carried  on  in  the  prison,  and  the  restora- 
tion of  the  main  building  which  was  destroyed  by  fire  on  the  twenty-eighth 
March.  These  so  fully  occupied  my  time  that  I  was  unable  to  give  the 
several  subjects  that  attention  necessary  to  let  me  write  as  I  desired,  and 
I  put  it  off  from  time  to  time,  until  six  months  has  now  passed. 

In  this  city  there  is  an  industrial  school  for  boys  in  course  of  erection, 
and  it  is  expected  to  be  in  operation  soon.  There  is  also  a  society  for 
assisting  discharged  prisoners,  under  excellent  management,  and  doing  its 
work  effectually,  besides  many  charitable  institutions,  to  meet  every  phase 
of  sickness,  distress,  and  crime.  The  National  Prison  Association  of  the 
United  States  will  hold  its  next  congress  here  about  the  middle  of  Sep- 
tember next,  and  since  all  the  subjects  you  refer  to  in  your  letter  will  be 
discussed,  I  would  strongly  recommend  that  your  Board  send  delegates  to 
attend,  when  they  will  not  only  hear  the  opinions  of  many,  but  see  the 
working  of  the  associations  and  the  institutions. 
Yours,  truly, 

JAMES  MASSIE,  Warden. 
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REPORT. 

December  10,  1886. 

To  George  Stoneman,  Governor  of  California: 

By  permission  of  the  Penological  Commission,  I  have  the  honor  of 
making  to  you  direct,  the  following  report  (heretofore  made  to  it),  as 
a  supplemental  or  minority  report  of  said  commission: 

February  1,  1886. 
To  the  Penological  Commission: 

Gentlemen:  By  your  authority,  in  November  and  December  of 
last  year,  and  January  of  this,  I  visited  more  or  less  of  the  prominent 
prisons  and  reformatories  in  Massachusetts,  Connecticut,  New  York, 
Pennsylvania,  Ohio,  Indiana,  Illinois,  Michigan,  and  the  military 
prison  in  Kansas. 

Realizing  that  public  sentiment  must  precede  legislation,  and  that 
we  required  changes  in  our  penal  laws,  and  knowing  that  the  public 
was  slow  to  read  reports,  and  how  reluctant  the  general  public  at  best 
was  to  think  and  inform  itself  on  a  subject  surrounded  by  such 
unpleasant  associations  as  the  prison  subject,  I  was  much  exercised 
about  how  best  to  programme  my  trip,  and  frame  my  report,  so  as  to 
produce  the  best  practical  results. 

After  thought  and  consultation,  I  determined  to  deal  with  general 
principles  rather  than  with  practical  details,  and,  as  a  rule,  to  visit 
noted  rather  than  great  numbers  of  prisons;  and,  also,  to  formulate 
questions  covering,  as  it  occurred  to  me,  the  bedrock  of  the  subject, 
and  to  submit  such  questions  to  persons  informed  and  distinguished 
on  the  subject,  for  their  written  answers;  thus  gaining  and  present- 
ing information  in  the  most  condensed  and  practical  manner. 

Although  young,  comparatively,  in  experience,  I  had,  from  a  purely 
practical  standpoint,  formed  opinions  which  were  well  along  to  crys- 
tallized convictions.  Still,  knowing  that  I  was  not  up  in  the  litera- 
ture of  penology,  I  had  a  vague  fear  that  my  convictions  might  be 
obsolete  truisms,  or  tested  and  exploded  theories,  and,  therefore, 
approached  with  hesitancy  and  trepidation,  the  noted  prison  author- 
ities of  the  East^those  who  had  devoted  much  time  and  thought  to 
the  investigation  of  the  subject.  Besults,  however,  are  satisfactory; 
my  questions  have  generally  been  answered  without  unfavorable 
criticism. 

To  those  whose  names  follow  in  answer  to  my  questions,  I  wish 
here  to  return  my  grateful  thanks  for  the  same,  also  for  personal 
courtesies  extended  me.  Besides  those  who  did  answer,  I  wish  to 
mention  the  names  of  Professor  Francis  Wayland,  Dean  of  law  school 
at  Yale;  Eugene  Smith,  of  the  New  York  Prison  Association;  ex- 
Governor  Porter,  of  Indiana;  and  many  others,  who,  while  they  did 
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not,  for  some  cause,  answer,  yet  gave  me,  in  conversation,  the  benefit 
of  their  thought  and  experience  on  the  subject. 

I  also  had  the  ahnost  sacred  privilege  of  listening,  from  his  own 
lips,  to  the  views  of  ex-Governor  Seymour,  of  New  York.  He  had 
made  the  prison  subject  rather  a  specialty  for  a  great  many  years,  and 
was  simply  eloquent  in  plainly  expressing  his  opinions.  His  views 
had  great  weight  in  fixing  and  determining  my  own.  His  death, 
shortly  after  my  visit  to  Utica,  doubtless  prevented  the  answers  which 
he  voluntarily  promised  to  give,  and  occasions  a  loss  deeply  to  be 
regretted. 

Two  sets  of  questions  were  formulated ;  one  set  of  a  general  charac- 
ter, and  the  other  intended  more  especially  for  practical  prison  offi- 
cers. 

Before  proceeding  to  give  the  answers  obtained  to  the  above  men- 
tioned inquiries,  I  will  briefly  express  some  of  my  own  convictions. 

The  entire  subject  of  crime  and  its  treatment  seems  to  be  naturally 
divisible  in  its  consideration,  under  three  general  heads: 

First — Preventive — saving  from  criminal  life. 

Second — Incarceration — during  confinement. 

Third — After  stage — caring  for  ex-convicts. 

We  are  devoting  ourselves  exclusively  to  the  incarceration  branch, 
entirely  neglecting  others  of  perhaps  greater  importance. 

PREVENTION. 

If  prevention  is  better  than  cure,  and  an  ounce  of  the  former  worth 
more  than  a  pound  of  the  latter,  then  we  are  wrong  in  our  practice, 
even  though  our  system  cured  the  morally  sick.  Is  it  right  in  the 
State  to  look  quietly  on  while  the  circumstances  of  birth  and  envi- 
ronments are  drawing  young  victims  into  the  vortex  of  crime  and 
then  punish  them  for  being  there? 

In  connection  with  this  branch  of  the  subject,  and  on  general  prin- 
ciples, I  refer  here  (Appendix  A)  to  an  article  on  boys  written  by  J. 
D.  Scouller,  Superintendent  State  Reform  School,  Pontiac,  Illinois. 

Public  sentiment  invariably  says  "No!"  where  it  has  the  opportu- 
nity and  the  occasion  of  expression;  witness  the  spread  and  growth 
of  child-saving  institutions. 

No  reform  movement  was  ever  received  with  more  public  favor,  or 
spread  with  more  rapidity  through  the  world  than  "child  saving"  in 
its  now  varied  forms.  Commencing  in  1781  with  the  Sunday  school, 
intended  originally  for  the  vagrant  and  the  vicious,  it  grew  and  spread 
until  now  no  church  is  without  its  improved  Sunday  school,  and  no 
city  of  any  prominence  in  the  civilized  world  is  without  its  "child 
saving"  ofehoot  of  the  original  Sunday  school.  These  schools,  or 
homes,  or  aids,  are  generally  private;  and  the  objection  might  be 
urged  that  they  are  dependent  for  pecuniary  success  on  precarious 
private  charity.  The  natural  home  is  nature's  cradle;  the  provided 
home  is  next  best.  All  child  homes  purpose  only  to  care  for  the  child 
until  it  is  provided  a  family  home,  in  place  of  its  lacking  or  unsuita- 
ble natural  one.  What  shall  be  done  with  the  child  between  leaving 
the  natural  and  entering  the  provided  home?  It  must  either  be  cared 
for  in  a  home  kept  up  by  private  charity,  or  one  supported  by  the 
State.  All  States  have  their  dependent  children,  either  uncared  for 
or  found  in  county  poorhouses  or  elsewhere.  Of  all  institutions  for 
the  care  of  dependent  children,  that  of  the  Michigan  State  School  is 


the  most  desirable,  in  my  judgment,  to  model  after.  Here  all  the 
dependent  children  of  tlie  State  are  cared  for.  They  are  kept  but 
about  eleven  months  on  the  average,  costing  only  $140  per  annum  per 
capita,  and  in  the  aggregate  only  about  135,000  per  annum.  Two 
ideas  are  prominently  carried  out  here — one  avoiding  the  tainting  of 
character,  and  the  other  cultivating  self-reliance  in  the  children. 

Next  in  order,  and  led  up  to  from  the  child  period,  is  the  school-day 
age,  in  which  youths  of  both  sexes  are,  or  should  be,  prepared  for  fill- 
ing some  well  defined  position  in  the  future.  This  common  school 
period  averages  about  twelve  of  the  most  important  years  of  life,  in 
which  the  foundations  for  all  time  are  laid,  and  the  future  destiny, 
whether  for  weal  or  woe,  is  largely  determined. 

On  this  school-day  plane,  the  industrial  educator  and  the  penologist 
are  meeting  from  different  directions  on  common  ground;  the  former 
advocating  technology  in  schools  as  a  correct  principle  of  education, 
and  the  latter  advocating  the  same  as  a  preventive  to  crime.  The 
former  notices  youths  graduating  from  school,  with  heads  full  of 
books,  and  pockets  full  of  diplomas,  without  practical  ability  for 
worldly  success,  and  who  with  all  their  cultivation  are  powerless  to 
compete  with  others,  who,  perhaps,  less  cultured  and  refined,  are 
homemade  and  practical;  being  educated,  perhaps,  self-educated  in 
the  world,  for  the  world.  The  prison  thinker,  impressed  with  the 
numbers  he  finds  in  prison  who  lack  the  knowledge  of  how  to  do  any- 
thing of  an  industrial  nature,  has  his  attention  turned  to  the  common 
schools,  and  what  might  be  done  to  render  them  peculiarly  crime 
preventive  institutions. 

The  first  step  in  any  reform  is  to  see  and  make  clear  present  evils 
and  wrongs. 

The  industrial  educator,  and  the  prison  reformer,  see  alike  the  lack, 
whether  or  not  they  can  point  the  remedy. 

The  word  "education"  is  commonly  used  in  too  narrow  a  sense; 
broadly  it  means  the  cultivation  of  all  the  faculties,  both  physical  and 
mental.  Webster,  in  one  of  his  definitions,  says  "to  prepare  for  any 
calling  or  business,  or  for  activity  and  usefulness  in  life." 

Some  one  has  well  said  that  "to  educate  simply  to  make  money,  is 
not  sufficient  for  exalted  manhood;  but  how  to  earn  a  livelihood,  is 
the  solemn  question  at  every  honest  man's  heart." 

True  education  might  be  defined  as  knowing  how  to  supi)ort  your- 
self, and  those  dependent  on  you  ;  it  means,  learning  how  to  be  honest 
and  happy,  and  how  to  help  others  to  be  so;  to  learn  how  to  obey  the 
law,  be  a  good  citizen  and  keep  out  of  prison. 

Tliere  is  no  doubt  but  that  our  system  tends  to  build  up  false  ideas 
of  life,  produces  discontent  "with  the  day  of  small  things,"  and  leads 
to  crime.  It  creates  a  false  ambition,  and  rather  induces  youths  to 
try  to  live  by  their  wits,  and  eat  bread  by  the  sweat  of  faces  other 
than  their  own;  while  true  education  broadens  and  deepens,  leads  to 
prosperity,  contentment,  and  happiness,  and  is  the  great  preventive  to 
criminal  life.  A  person  may  be  learned  in  books,  and  not  be  edu- 
cated, others  may  be  thoroughly  educated  in  some  branches,  and 
know  nothing  of  books. 

A  farmer,  educated  through  observation  and  experience,  may  whis- 
tle, sing,  and  be  happy  over  good  crops,  and  be  entirely  ignorant  of 
the  chemistry  of  soils  and  fertilizers.  He  sees  results.  '  The  "ignor- 
ant" miner  is  equally  happy  over  the  results  of  his  blast.  Educated 
as  was  the  farmer,  he  mentally  calculates  the  center  of  gravity  of  a 
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bowlder  and  its  resistance,  and  the  amount  of  explosive  to  overcome 
it;  the  bowlder  is  shattered  to  pieces,  without  his  necessarily  knowing 
anything  about  printed  mathematical  calculations.  Will  not  the 
farmer  and  the  miner  probably  be  morally  better,  more  useful  citi- 
zens, and  less  likely  to  become  a  charge  to  the  State,  than  the  chemist 
and  the  mathematician,  pale  and  haggard,  perhaps,  over  their  studies; 
full  of  theory  and  books,  and  restless  discontent,  are  useless  to  them- 
selves and  others. 

.  Intellectual  culture  must  not  be  underrated;  but  that  alone,  with- 
out some  definite  object,  a  trade  or  a  profession,  is  at  least  without 
good  results.  I  would  rather  in  this  utilitarian  age  have  the  ignorant 
practical,  who  can  make  something,  do  something,  than  the  wise  in 
books  without  that  ability.  The  two  together,  however,  are  much 
better  than  either  single. 

The  most  unsatisfactory  object  in  life  is  a  mind  stuffed  full  to  over- 
flowing with  the  appropriated  literarj^  wisdom  of  others,  without  the 
power  to  impart  or  use;  and  is  not  our  common  school  practice  en- 
couraging this  wrong  and  leading  to  this  result? 

Industry  is  an  imperative  law  of  nature,  from  both  a  mental  and  a 
physical  standpoint,  and  must  not  be  forgotten  in  an  education.  The 
head  and  the  hand,  the  mind  and  the  muscle,  should  all  be  educated, 
and  at  the  same  time  as  a  relief  and  to  strengthen  each  other;  so  that 
when  the  common  school-day  course  is  ended,  youths  see  a  business 
and  a  prospect  ahead  to  work  up  to;  and  the  one  who  proposes  to  fol- 
low peculiarly  mental  pursuits  is  in  the  line  and  strengthened  physi- 
cally to  follow,  and  those  who  from  choice  or  circumstance  are  to 
pursue  industrial  callings  are  fitted  both  mentally  and  physically  to 
enter  such  field. 

Does  our  common  school  education  fill  this  requirement  in  fitting 
its  pupils  for  the  practical  affairs  of  life?  Results  prove  to  the  con- 
trary. Boys  never  incline  to  a  trade,  and  are  not  specially  fitted  for 
anything.  Neither  do  the  misses  take  kindly  to,  and  are  entirely 
unfitted  for,  entering  a  kitchen  and  practicing  that  important  calling 
of  how  to  keep  house.  As  with  the  boys,  the  girls  are  unqualified  for 
any  department  of  self-support  (if  it  be  necessary)  or  practical  useful- 
ness, unless  to  become  a  schoolma'm,  and  teach  others  the  same  false 
education  and  ideas  of  life  that  she  is  the  victim  of  herself. 

The  mental  stuffing  that  youths  are  subjected  to  is  injurious  both 
to  mind  and  body.  While  the  moral  and  intellectual  faculties  are 
slow  in  developing  their  influence,  yet  the  brain,  altogether,  in  size 
and  activity,  matures  more  rapidly  than  any  other  portion  of  the 
human  organism;  and  while  its  better  and  less  active  qualities  should 
be  influenced,  and  may  be  stimulated,  the  brain  as  a  whole  should 
be  checked  in  natural  activity  rather  than  pressed. 

Many  brains  and  bodies  both  are  injured,  if  not  destroyed,  by  over- 
taxing the  former.  Dr.  Hammond,  in  "  Popular  Science  Monthly," 
says: 

A  child  twelve  years  old  with  her  mother  called  on  nie  professionally.  In  the  course  of 
my  examination  I  emptied  her  satchel  of  the  books  it  contained — her  studies  that  morn- 
ing and  the  evening  before — and  found:  1,  An  English  grammar:  2,  a  scholar's  compan- 
ion; 3,  an  arithmetic;  4,  a  geography;  5,  a  history  of  the  United  States;  6,  an  elementary 
guide  to  astronomy;  7,  a  temperance  physiology  and  hygiene  (whatever  that  may  be);  8, 
a  method  of  learning  French;  9,  a  French  reading  book.  ISine  different  subjects  which 
that  poor  child  was  required  to  study  (outside  of  school  hours,  when  she  ought  to  have 
been  resting,  playing,  and  relieving  the  brain),  between  three  in  the  afternoon  and  nine  in 
the  morning.  A  very  simple  investigation  satisfied  me  that  she  was  living  on  her  brain 
capital,  instead  of  her  brain  income.  Her  expenditures  were  greater  than  her  receii^ts, 
and  brain  bankruptcy  was  staring  her  in  the  face. 


But  these  objections  to  the  common  school  system,  and  the  advan- 
tages of  some,  at  least,  of  the  proposed  reforms,  are  too  apparent  and 
too  generally  indorsed  to  justify  argument,  although  the  problem  is 
difficult  of  solution. 

Technical  schools  are  being  established,  and  many  minds  are  work- 
ing on  this  industrial  education  subject;  but  no  positive  steps  have 
yet  been  taken  in  any  of  the  States  to  make  it  a  permanent  part  of 
the  common  schools. 

Industrial  schools  are  in  the  right  direction;  but  the  tools,  instead 
of  being  used  as  they  now  are,  for  pleasure  and  recreation,  should  be 
the  tools  of  an  actual  apprentice  at  a  permanent  trade,  for  a  life  busi- 
ness. Give  the  youth  a  chance  to  practice  and  choose  an  occupation, 
and  instinct  will  likely  make  no  mistake  in  selecting,  thus  promoting 
contented  industry,  prosperous  happiness,  and  preventing  crime. 

Mental  and  industrial  education  should  progress  together.  In 
German}^,  from  fourteen  to  seventeen  (three  years),  while  the  youth 
is  apprenticed  to  a  trade,  a  night  school  is  provided  which  he  must 
attend. 

The  practice  at  the  Elmira,  New  York,  State  Reformatory  seems 
also  in  the  right  direction.  There  the  education  of  the  mind  and  the 
muscles  go  hand  in  hand.  One  is  a  help  and  health  to  the  other,  and 
both  do  better  together  than  either  would  do  singly.  Under  the 
Elmira  plan,  the  natural  qualities  of  the  prisoner  are  developed,  and 
he  is  released  ready  to  follow  up  his  studies  for  either  a  profession,  or 
in  the  line  of  the  arts  and  sciences,  or  as  a  tradesman,  or  a  laborer, 
according  as  his  natural  qualities  and  his  inclinations  point. 

With  a  legal  school  population  in  the  United  States  of  over  sixteen 
millions,  employing  about  three  hundred  thousand  teachers,  and  at 
a  yearly  cost  of  perhaps  $200,000,000,  what  a  power  our  common 
school  system  has  become,  and  if  properly  directed,  what  a  preven- 
tive to  crime  it  might  be  made. 

In  concluding  this  chapter,  it  can  at  least  do  no  harm  to  suggest 
(for  those  who  are  much  more  competent  than  the  writer  to  think 
about,  and  Avho  may  chance  to  read)  a  common  kindergarten  school 
for  all  children  up  to  a  certain  age,  after  which  a  system  of  State 
schools  representing  the  different  classes  of  business,  trades,  indus- 
tries, and  professions,  to  be  under  the  direct  management  of  the 
department  to  which  it  pertains. 

The  primary  department  would  develop  the  bent  of  the  child,  in- 
dicating the  particular  branch  of  business  or  occupation  that  nature 
intended  it  for;  and  where  its  trade,  business,  or  profession,  and  the 
course  of  study  specially  pertaining  to  it  would  be  taught,  and  all  go 
on  together.  While  each  department  would  be  managed  by  the  asso- 
ciation to  whicli  it  belonged,  yet  the  State  should  appropriate  so  much 
per  capita, and  exercise  a  supervisory  control;  and  all  would  be  done 
probably  at  less  cost  than  under  the  present  system.  Much  of  the 
labor  performed  in  the  industrial  departments  would  be  productive 
and  remunerative. 

May  I  be  pardoned  the  presumption  of  the  above  suggestion. 

It  is  not  that  I  love  common  schools  less  but  more,  that  prompts 
the  preceding. 

May  I  call  special  attention  to  answers  to  questions  under  preven- 
tive head. 


INCARCERATION. 

The  incarceration  period,  while  perhaps  less  important  in  results 
than  other  branches  of  the  penal  prison  subject,  is  more  difficult  to 
understand,  and  more  complicated  and  varied  in  the  manner  of 
administration. 

While  1  found  among  penologists  in  the  East  a  very  great  unanim- 
ity of  sentiment  on  the  important  questions  underlaying  the  entire 
subject,  yet  I  found  the  systems  of  carrying  out,  as  varied  almost  as 
there  are  prisons  in  number;  nearly  all  advocating  the  same  result, 
while  traveling  different  roads  to  reach  it. 

When  I  commenced  the  study  of  the  subject,  my  first  impression 
was  punishment  with  incidental  reformation;  and  my  first  ambition 
was  to  account  for  crime.  Now,  the  opposite,  with  regard  to  the 
former,  is  my  firm  belief —  reformation,  where  possible  (and  isolation 
where  impossible),  and  all  punishment  incidental.  Just  such  pun- 
ishment as  a  physical  patient  suffers  in  taking  bitter  medicine,  or 
having  a  deformed  limb  pressed  into  shape.  The  same  kind  of  pun- 
ishment for  breaking  human  laws  that  follows  breaking  natural  laws. 
Nature's  laws  are  not  established  for  the  punishment  of  those  wha 
disobey  them.  Fire  is  not  made  antagonistic  to  flesh  to  punish  paws 
for  pulling  out  chestnuts. 

No!  We  should  realize  that  the  old  Mosaic  doctrine,  of  "an  eye  for 
an  eye,  and  a  tooth  for  a  tooth,"  although  still  entertained  by  many, 
has  passed  away  with  the  advent  of  Him  who  said:  "Let  him  who  is 
without  sin,  cast  the  first  stone,"  and  to  the  woman,  herself:  "Go! 
sin  no  more;"  and  who  reformed  and  pardoned  the  thief  on  the  cross. 

As  to  crime  cause,  I  soon  ran  it  out  beyond  my  depth,  leaving  it 
swamped  with  original  sin  on  the  coast  of  mystery.  For  some  cause, 
only  to  be  guessed  at,  sin  and  crime  are  made  attractive  to  the  human 
family.  "We  are  prone  to  sin  as  the  sparks  are  to  fly  upward."  We 
are  created  free  agents,  with  good  and  evil  both  placed  before  us;  one 
appeals  to  our  passions,  and  attracts;  while  the  other  appeals  to  our 
better  moral  natures,  and  pays.  As  we  deserve  credit  only  for  that 
which  we  resist,  perhaps  nature  may  have  simply  arranged  an  oppor- 
tunity of  exercising  the  purifying  virtue  of  self-denial.  While  we 
all  by  nature  incline  to  do  wrong,  yet  the  same  nature  has  given  us 
a  conscience,  ever  active,  approving  right  and  reproving  wrong. 
Under  its  influence  the  many  repent  of  offenses.  Repentance  is 
reformation,  and  they  are  saved  to  good  citizenship,  without  the  world 
having  the  knowledge  on  which  to  base  uncharitable  cruelty,  or  the 
law  getting  hold  of,  to  confirm  in  crime.  The  blanket  of  secrecy  has 
saved  many,  that  public  knowledge  and  the  law,  under  the  operation 
of  detection,  would  have  confirmed  in  crime. 

Nature,  in  the  moral,  as  in  the  physical,  inclines  to  heal.  Both  at 
times  are  liable  to  such  severe  accidents  or  derangements  as  to  require 
help.  In  physical  trouble,  if  the  physician  called  in  understands  his 
profession  and  acts  in  harmony  with  nature,  benefit  may  be  antici- 
pated; if  not,  harm  may  result,  and  the  patient  left  in  a  worse  condi- 
tion than  if  no  physician  had  been  called.  So  in  the  moral.  Do 
prison  results  show  good  diagnosis  a-nd  treatment?  Or  do  results 
indicate  quackery?  We  should  study  moral  as  well  as  physical 
hygiene. 

The  fact  that  crime  is  increasing  all  along  the  line  means  some- 
thing.    Ought  we  not  to  cut  loose  from  superstitions,  pet  theories,  and 
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practices,  and  study  nature  and  natural  laws  as  a  guide?  Next  to 
being  right  is  the  knowledge  that  we  are  wrong.  It  is  better  to  pros- 
pect, even,  for  the  right,  than  remain  knowingly  wrong. 

Nature  is  a  safe  guide,  whose  star  invariably  points  to  a  savior. 
Human  reason  may  err,  but  nature,  properly  understood  and  fol- 
lowed, is  success.  "God  never  made  a  truth  into  which  he  did  not 
put  a  power,"  to  be  courted  or  to  be  feared. 

From  a  nature  standpoint  I  feel  safe  in  pronouncing  all  men  crim- 
inal, but  with  reproving  consciences,  tending  to  heal  moral  sores.  All 
prisoners  retain  their  human  natures.  The  prison  gates  do  not  swing 
to  admit  alone  the  flesh  and  devil  of  the  convict;  they  open  for  the 
whole  human  make  up,  and  he  takes  with  him  into  the  prison  his 
conscience  prompter,  his  hopes  and  his  fears,  his  likes  and  his  dis- 
likes, his  loves  and  his  hates,  his  entire  humanity  as  he  possessed  it 
in  free  life,  with  some  qualities  of  his  nature  rendered  more  sensitive 
by  his  condition.  I  never  have  come  in  contact  with  any  branch  of 
the  human  family  who  have  so  quick  a  sense  of  truth  and  justice  as 
those  who  are  entirely  dependent  on  others  for  the  exercise  of  those 
qualities  toward  themselves. 

I  ever  find  myself  more  inclined  to  study  how  things  are  than  to 
investigate  how  they  came  so.  The  former  is  practically  useful,  while 
the  latter  is  only  theoretically  interesting. 

It  is  a  practical  fact  that  we  are  here  completely  enveloped  in  sin, 
crime  propensities,  and  surroundings;  how  it  comes  to  be  so,  is  an 
interesting  mystery. 

The  muss  seems  to  have  started  away  back  in  the  garden,  between 
Adam  and  Eve,  the  snake  and  the  devil.  As  a  rule,  I  incline  to  class 
woman  more  with  angels  than  with  snakes  and  devils;  but  for  once 
she  is  found  in  very  bad  company,  and  the  devil  has  been  to  pay  ever 
since.  Would  that  the  fig  leaf  had  been  an  eraser,  to  have  blotted 
out  a  naughty  past  and  to  have  saved  a  troubled  future. 

Wliile  we  there,  in  this  garden  fall,  find  the  nucleus  of  our  human 
trouble,  so  there  also  do  we  find  a  panacea.  "  In  the  sweat  of  thy  face 
shalt  thou  eat  bread,"  is  a  Divine  edict  contemporaneous  with  sin. 
It  is  not  only  that  labor  that  produces  sweat,  but  productive  labor, 
that  produces  bread.  Trying  to  avoid  this  labor  law  of  nature  makes 
criminals;  exacting  it  is  both  preventive  and  reformative. 

In  addition  to  this  higher  law,  there  is  no  human  principle  more 
exacting  than  that  every  member  of  society  shall  support  himself  and 
those  dependent  on  him. 

Therefore,  as  all  laws,  human  and  divine  (including  prison  laws 
and  the  unwritten  laws  of  society  relating  to  self-support,  the  preven- 
tion of  crime,  and  the  reformation  of  criminals),  demand  productive 
labor,  it  must  be  exacted  of  all  prisoners.  The  important  question 
remaining  is,  how  to  do  so  with  the  best  results  to  the  prisoner  and 
the  least  friction  to  society.  My  simple  solution  of  that  is,  to  multi- 
ply trades  an<l  industries,  so  as  to  have  a  greater  number  of  employ- 
ments to  select  from,  thus  enabling  the  officer  in  charge  a  better 
opportunity  of  selecting  a  business  adapted  to  the  prisoner.  And, 
further,  to  in  so  multiplying  trades  and  businesses,  minimize  the  free 
labor  objections  to  convict  labor.  For,  as  every  person  and  class 
should  bear  no  more  than  their  just  proportion  of  tax  to  support  the 
prisons,  it  is  obviously  unjust  to  turn  large  numbers  of  prisoners  to 
work  on  one  class  of  labor  or  industry,  thus  making  that  business  or 
industry  pay  more  than  its  proportion  of  what  should  be  a  general 
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uniform  burden.  With  this  will  be  found  (Appendix  B)  an  exhaust- 
ive report  of  a  special  committee  of  the  New  York  Prison  Association 
on  this  convict  labor  subject. 

While  I  incline  to  be  humanitarian  in  my  view,  and  while  I  believe 
that  many  get  into  prison  wrongfully  who  are  absolutely  innocent, 
and  that  many  more,  who,  under  the  influence  of  circum.stance,  "that 
blind  god  and  miscreator,"'  have  committed  crime  without  being 
criminal,  and  who,  through  proper  natural  treatment,  would  not  be 
driven  into,  but  helped  from,  following  farther  that  destructive  course, 
yet  I  am  forced  to  believe  in  total  depravity  also,  and  that  there  are 
those  in  our  prisons  who  never  should  get  out. 

There  are  two  prominent  classes  of  convicts.  One,  composed  of 
those  who  are  not  criminal,  even  though  they  may  have  perpetrated 
crime,  and  who  are  anxious  to  help  themselves,  should  be  helped; 
while  the  other  class,  the  professional  incorrigibles.  should  be  kept. 

Hope  and  fear,  the  feelings  that  enter  into  and  animate  our  every 
day  free  life  transactions,  are  the  prominent  human  nature  feelings 
to  appeal  to  and  excite  in  prison  life;  and  the  law  and  practice  which 
will  appeal  in  the  strongest  manner  to  these  feelings  is  the  best. 

Under  an  indeterminate  sentence  law  this  treatment  can  best  be 
carried  out.  It  helps  the  innocent  and  the  deserving,  and  enables 
the  detention  of  the  evil-minded  until  either  cured  or  declared  in- 
corrigible, when  they  should  be  isolated — put  beyond  the  power  of 
pardon  or  escape,  and  the  reproduction  of  their  species.  All  deep 
thinkers,  readers,  and  writers,  in  the  East,  whether  or  not  they  believe 
it  practical  as  yet  to  carry  out,  believe  in  the  principle.  Under  it  the 
crying  evil  of  inequalities  of  sentences  would  be  rectified. 

Should  not  the  legislative  department  define  crime,  the  judicial 
determine  guilt,  and  the  executive,  through  a  board  for  that  sole 
purpose,  determine  the  time  and  character  of  treatment?  Under  the 
operation  of  such  a  law,  the  circumstances  surrounding  the  Judge  at 
the  time  of  trial  and  sentence — his  physical,  mental,  or  moral  pecu- 
liarities or  condition  at  the  time — is  of  less  consequence. 

On  this  subject  H.  H.  Giles,  of  the  Wisconsin  Board  of  Charities, 
says  in  a  communication  in  the  "Chicago  Daily  News:"' 

Judges  are  human  and  their  moods  are  variable.  In  my  opinion  the  tirst  step  in  prison 
reform  is  to  abolish  all  time  sentences,  and  commit  convicted  criminals  to  the  care  of  a 
Board  of  Managers,  or  other  State  authority,  who  shall  determine  how  long  the  safety  of 
.society  requires  the  detention  of  the  criminal.  I  can  imagine  nothing  more  reformatory 
than  this  with  the  criminal  class,  and  the  deterrent  influence  would  be  beyond  estimation. 
There  is  nothing  in  the  way  of  sitch  a  change  in  our  criminal  laws  as  will  bring  about  this 
reform,  except  a  blind,  timid  conservatism. 

I  fully  agree  with  Mr.  Giles.  The  best  interest  of  the  prisoner  is 
the  best  interest  of  the  State.  Without  hope  the  person  is  morally 
dead.  Hope  can  only  be  fully  built  and  kept  up  through  indetermi- 
nate sentences.  "  Put  every  prisoner's  pardon  in  his  own  hands,'"'  or 
the  reverse  if  he  so  elects. 

There  is  as  great  a  difference  in  the  nature  and  character  of  prison- 
ers as  that  of  persons  in  free  life.  It  is  horrible  to  witness  all  classes 
incarcerated  in  the  same  prison:  the  child  of  ten  or  eleven  tender 
years  with  the  old  incorrigible:  the  innocent  there  through  mistake: 
the  non-criminal  there  through  accident  and  circumstance:  the  gen- 
tleman in  instict  and  the  blackguard,  all  together. 

No  law  of  God  justifies  such  a  state  of  things:  no  law  of  man  should 
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permit  it.  This  nineteentli  century  outrage  is  constantly  appealing 
for  some  reformatory  system  of  classification. 

After  determining  on  a  penal  system  for  the  State,  all,  including 
county  jails,  should  be  unified  under  one  head:  brought  under  the 
same  general  system  and  discipline,  from  top  to  bottom. 

There  is  nothing  connected  with  the  subject,  that  experienced 
penologists  of  the  East,  both  practical  and  theoretical,  are  more  agreed 
upon  than  this.  Herewith  will  be  found  (Appendix  C)  a  very  inter- 
esting and  instructive  article,  on  county  jails,  and  reasons  for  their 
being  under  State  control,  by  Eugene  Smith,  of  New  York  Prison  As- 
sociation. 

I  ask  special  attention  to  the  answers  given  to  question  regarding 
prison  directorates.  Our  system  is  certainly  wrong.  As  a  rule  a  poor 
man  cannot,  and  a  rich  man  will  not  serve  without  salary,  and  give 
that  time  and  attention  which  the  importance  of  the  subject  demands. 
The  law  (or  constitutional  provision)  should  not  be  so  worded  as  to 
engender  misunderstandings  with  regard  to  compensation. 

The  question  relating  to  non-partisanism  in  prison  management, 
also  brings  up  a  subject  laying  at  the  foundation,  among  the  first 
principles  of  prison  reform,  and  good  prison  management. 

It  may  not  be  out  of  place  here  to  allude  to  partisanship  as  connected 
with  prison  management.  Under  the  genius  of  our  Government  we 
must  have  parties,  and  the  nearer  those  parties  are  balanced  in  power, 
the  safer  and  better  it  is  for  the  country,  and  we  cannot  keep  up  par- 
ties without  the  offices;  therefore  all  things  being  equal  we  may  be 
expected  to  vote  with  our  party  even  without  issues. 

But  there  are  certain  institutions  that  ought  to  be  non-partisan,  and 
the  different  parties  ought  to  come  together  and  declare  them  such, 
and  sacredly  practice  their  philosophy.  Among  such  institutions  are 
our  prisons;  all  should  join  in  elevating  their  management  to  a  plane 
above  party. 

Political  offices,  that  involve  only  dollars  and  cents,  are  compara- 
tively of  little  importance  to  those  involving  the  lives  and  destinies 
of  large  classes. 

"Results  are  not  obtained  by  hospital  or  prison  walls,  but  by  the 
treatment  inside." 

We  cannot  overrate  the  importance  of  having  good  prison  officers. 
A  poor  law  only  handicaps  a  good  officer,  but  a  poor  officer  nullifies 
the  most  perfect  law.  Some  one  says  very  truly  of  officers;  "There 
are  two  extremes  of  character,  two  qualities  apparently  inconsistent 
with  each  other,  which  must  yet  be  combined  to  form  the  highest 
style  of  prison  officer."  "There  are  men  who  are  all  lion,  all  firm- 
ness, but  destitute  of  any  sympathetic  feeling.  Again  there  are  men 
who  are  all  tenderness,  all  sympathy,  but  void  of  all  tenacity  of  pur- 
pose." "But  the  true  prison  officer  will  be  firm  as  a  rock,  and  yet 
tender  and  sympathetic  m  his  feelings,  so  that  when  the  occasion  re- 
quires, he  can  stand  like  Mount  Blanc,  or  weep  like  a  woman." 

Parti.san  management  militates  against  stocking  prisons  with  such 
officers;  the  Constitution  of  California  is  noted  among  all  prison  peo- 
ple in  the  East,  for  its  non-partisan  provisions;  and  you,  Governor 
Stoneman,  deserve  the  gratitude  of  all  for  carrying  out  its  spirit. 

May  our  future  prison  progress  keep  pace  with  our  past.  How  de- 
lighted I  should  be  if  California  would  forge  to  tiic  front  and  please 
the  entire  prison  world  of  reformers  by  boldly  declaring  in  favor  of 
"  indeterminate  sentences." 
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Then  a  Board  belonging  to  the  executive  department,  and,  to  illus- 
trate, composed,  say  as  follows:  Governor,  ex  officio  Chairman;  one 
member  selected  by  the  Supreme  Court  Judges,  from  their  number, 
to  guard  law  points;  one  member  from  the  Board  of  Health,  to  judge 
of  the  physical  condition;  one  selected  from  the  religious  world,  to 
represent  that  sentiment;  one  from  the  Board  of  Trade,  to  look  after 
the  best  business  interests  of  the  State,  with  the  Chief  of  Police  in  San 
Francisco,  who  would  watch  the  effect  from  a  police-crime  standpoint. 
Some  such  Board,  operating  under  an  indeterminate  law,  with  all  the 
prisons  of  the  State  unified  and  graded  under  it,  with  the  entire  prison 
management  entirely  divorced  from  partisan  politics,  and  the  prisons 
officered  as  they  only  can  be  under  civil  service  rules,  would  furnish 
the  necessary  missing  link  to  future  success  in  penal  management. 

Under  such  a  system,  instead  of  manufacturing  criminals  as  now, 
we  might  expect,  besides  the  moral  aspect  of  the  question,  to  see 
thousands,  if  not  hundreds  of  thousands,  saved  to  the  State  j^early, 
in  restoring  convicts  to  productive  citizens,  and  in  the  cost  of  recom- 
mitments. 

Every  class  of  prisoner,  from  the  convict  without  crime,  who  never 
should  have  been  in,  to  the  criminal  without  hope,  who  never  should 
get  out,  ought  to  be  satisfied  with  that  justice  which  permits  them  to 
exercise  the  God-given  privilege  of  free  agency,  in  allowing  them  to 
make  their  own  future  through  an  indeterminate  sentence.  Those 
who  will  not  benefit  by  it  have  but  themselves  to  blame. 

AFTER   STAGE. 

The  State  in  protecting  society  against  the  convicted  criminal, 
whether  justly  convicted  or  not,  has  to  destroy,  to  a  very  considerable 
extent,  his  character,  and  to  blacken  his  prospects  for  the  future  in  life. 
The  object  being,  not  punishment  for  past  offense,  but  protection 
against  similar  offenses  in  the  future,  the  State  should  be  specially 
interested  in  permanently  carrying  out  the  intent.  Convicts,  whether 
criminal  or  not  (and  there  are  certainly  many  of  the  latter  who,  if  not 
entirely  innocent,  are  only  the  victims  of  accident,  circumstance,  im- 
pulse, or  passion),  leave  the  prison  disgraced,  without,  perhaps,  money 
or  friends,  and  the  hand  of  every  one  against  them.  Under  such  cir- 
cumstances, is  it  strange  that  the  best  intentions  will  be  dissipated 
and  the  strongest  resolutions  fail?  As  the  intention  is,  or  should  be, 
to  protect  society  in  reformation,  or  through  fear  of  consequences  pre- 
vent a  repetition  of  the  offense,  and  as  it  costs  thousands,  on  the 
average,  to  commit,  or  recommit,  would  it  not  be  pecuniary  wisdom, 
as  well  as  simple  Christianity,  to  try  and  hold  up  after  lifting  up?  Is 
it  not  the  duty  of  the  State  to  "protect  the  ex-convict  against  society, 
as  well  as  to  protect  society  against  the  criminal?" 

It  is  a  moral  more  than  a  money  help  he  needs.  I  disbelieve  in 
moneyed  help  for  the  able-bodied  without  a  consideration  in  all 
cases.  It  is  demoralizing.  Work  should  be  given  and  exacted  to  pay 
for  necessaries  furnished. 

It  is  stated  that  "during  the  decline  of  the  Roman  Empire  the  poor 
of  Rome  became  so  demoralized  by  the  amount  of  charity  bestowed 
that  they  to  a  great  extent  ceased  to  work."  The  prisoner  needs  moral 
sustenance  and  help  to  get  work.  "Man  is  a  social  being,  and  his 
duties  are  social."  Taboo  him  socially,  and  his  hope  and  ambition 
are  gone.    Taboo  his  labor,  and  he  is  driven  to  crime.     "Treat  him 
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like  a  dog,  and  he  behaves  like  a  dog."  "Constantly  disgraced,  he 
continually  grows  worse."  "Humanity  is  reformatory;  reformation 
is  economy."  To  recommit  him  is  expensive;  to  furnish  him  work, 
or  to  emjjloy  an  agent  to  advise,  and  strengthen,  and  help  him  get 
work,  is  justice,  humanity,  and  economy.  The  parole  system  is  in 
this  direction,  in  "training  him  in  society  for  society." 

As  grandlj'  bearing  on  this  whole  subject,  and  as  applicable  (and 
should  be  interesting)  to  all  mankind,  free  or  bond,  I  file  herewith  as 
part  of  this  report  (Appendix  D)  an  oration  of  Governor  Seymour  on 
the  fourth  of  Jul}",  1879 — on  Liberty  Day — to  tliose  entirely  deprived 
of  liberty — the  prisoners  in  the  Auburn,  New  York,  Penitentiary. 

The  following  are  the  questions  formulated  and  submitted: 

THEORETICAL   QUESTIONS. 

To ■; 

In  behalf  of  the  Penological  Commission  of  California  the  annexed  classification  has 
been  adopted  in  formulating  the  following  interrogations : 
Preventive. — Saving  from  crime. 
Incarceration. — During  confinement. 
After  Stage. — Caring  for  the  discharged. 

/. — Preventive. 

1.  What  is  considered  the  best  system  of  saving  the  ungoverned  and  uncared  for  chil- 
dren and  youths  of  both  sexes  from  criminal  life? 

2.  Is  it  right  or  practical  to  in  any  way  connect  the  common  school  system  with  pre- 
ventive institutions? 

II. — Incarceration. 

1.  Is  punishment  an  object  in  imprisonment,  or  only  an  incident? 

2.  Having  in  view  mainly  protection  to  society,  and  reformation  where  possible,  should 
not  all  laws  and  treatment  be  addressed  to  hope  and  fear,  as  the  nuunsprings  of  human 
action;  leaving  the  prisoner  largely  to  make  his  own  future? 

3.  As  Judges  cannot  tell  when,  or  whether  at  all,  reformation  can  be  effected,  and  as  no 
law  should  contemplate  the  discharge  of  a  criminal  on  society,  are  fixed  sentences  right 
in  principle? 

4.  Prison  laws  allow  credits  for  good  behavior.  If  we  can  shorten  the  time  of  the  deserv- 
ing, wliy  not  be  empowered  also  to  extend  the  time  of  the  evil  minded?  Have  an  inde- 
teriiiinate  maximum  as  well  as  minimum?    Some  form  of  ^'indeterminate  sentences f" 

5.  Is  the  "parole"  system  good  and  practical? 

6.  Where  should  the  pardoning  power  be  lodged,  and  how  exercised? 

7.  Should  it  not  be  made  the  duty  of  all  Judges,  between  conviction  and  sentence  (if  not 
fully  developed  on  the  trial),  to  collect  evidence  of  the  past  life,  habits,  business,  family, 
etc' for  the  purpose  not  only  of  guidine  them  in  their  sentences,  but  to  send  up  with  the 
commitment,  for  the  benefit  of  those  who  are  to  take  charge  of  the  convict? 

8.  As  labor  for  prisoners  is  not  only  a  legal  and  an  economic  demand,  liut  is  also  neces- 
sary to  discipline  and  reclamation,  what  is  the  best  solution  of  the  "  convict  labor"  (juestiou  ? 

9."  Should  self-sustaining  in  prison  management  be  a  prominent  question,  or  only  sec- 
ondarv  to  other  considerations? 

10.  To  intelligentlv  and  effectually  treat  prisoners,  should  not  the  officer  in  charge  know 
and  study  each  one"  individually ;  and,  if  so,  what  is  the  greatest  number  that  should  be 
confined  in  any  one  prison  ? 

11.  What  action  can  be  taken  to  make  a  second  (or  more)  timer  in  one  State  the  same 
in  all. 

12.  What  plan  of  buildings  is  considered  best  in  prison  architecture? 

13.  What  system  of  prison  directorate  do  you  approve;  and  should  it  devote  whole  time 
and  be  salaried? 

14.  How  can  the  evils  of  county  and  municipal  jails  best  be  remedied  ? 

15.  Is  there  a  point  at  which  a  criminal  should  be  declared  incorrigible— totally  depraved, 
without  hope  of  reclamation?  If  so,  should  he  be  isolated— i)ut  beyond  the  power  of 
pardon,  and  the  reproduction  of  his  species?  And  what  power  should  decide,  and  how 
carry  out? 

(One  question— connected  with  the  separation  of  the  sexes— is  avoided, because  too  diffi- 
cult to  think  about.) 

Ill— After  Stage. 

1.  Should  the  State  do  anything  to  help  worthy  discharged  convicts  into  self-sustaining 
free  life ;  and,  if  so,  what ;  and  how  ?  P'rom  even  a  moneyed  standpoint,  is  it  not  economy 
to  do  so  ? 
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IV. — General  to  All. 

1.  Should  all  the  institutions  of  the  State  be  unified  under  one  common  head? 

2.  What  are  the  most  effective  steps  that  can  be  taken,  to  render  prison  management 
entirely  non-partisan  ? 

Please  make  any  other  suggestions  not  covered  by  the  above  questions. 

W.  C.  HENDRICKS, 
President  Penological  Commission,  California. 

PRACTICAL   QUESTIONS. 

To : 

In  the  interest  of  prison  management  for  California,  and  in  behalf  of  the  Penological 
Commission  of  that  State,  the  following  questions  have  been  formulated  and  propounded 
to  yovi  as  a  practical  prison  officer.  In  answering,  please  sign  in  your  present  or  former 
official  capacity : 

1.  How  should  the  officers  and  attaches  of  a  prison,  other  than  the  Warden,  be  appointed  ? 

2.  Should  the  Physician  and  Chaplain  be  entirely  subordinate  to  the  Warden,  and  sub- 
ject to  his  arbitrary  discharge,  or  more  or  less  independent  of  him? 

3.  Should  prisoners  be  treated  as  humanely  as  possible  consistent  with  safety  and  disci- 
pline, or  their  treatment  made  strict  and  severe? 

4.  Should  prisoners,  under  proper  restrictions,  have  the  pn-ivilege  of  appeal  from  the 
officer  in  charge  to  the  Warden,  and  from  the  Warden  to  the  Directors,  or  of  writing  the 
Governor  without  official  surveillance?  What  would  be  the  effect  on  discipline  of  their 
knowing  that  there  was  such  an  appeal  to  a  power  behind  their  officers? 

5.  What  form  of  punishment  do  you  approve  of  in  enforcing  prison  rules? 

6.  What  form  of  religious  observances  should  be  enforced  ? 

7.  To  what  extent,  and  how,  should  schooling  and  moral  instruction  be  conducted? 

8.  To  what  extent  may  the  friends  and  relatives  of  prisoners  be  allowed  to  see  them, 
and  what  is  the  effect  of" ordinary  unrestricted  visiting? 

9.  What  is  the  effect  of  general  newspaper  reading? 

10.  Should  prisoners  be  allowed  comforts  and  luxuries  from  friends  ? 

11.  What  would  you  name,  and  how  would  you  arrange  and  classify,  a  complete  prison 
system  for  a  State  ? 

'  12.  What  phiu  do  you  approve  of  for  treating  the  insane,  and  partially  insane,  criminals  ? 
Would  you  have  an  insane  department  connected  with  a  prison  ? 

13.  Is" it  a  fact,  in  prison  management,  that  '^offenses  have  diminished  as  penalties  have 
softened." 

Please  make  any  suggestions  occurring  to  you,  without  confining  yourself  to  questions, 
and  oblige, 

W.  C.  HENDRICKS, 
President  of  State  Penological  Commission  of  California. 

The  following  answers  are  segregated  according  to  subject,  and 
given  precedence  according  to  their  date,  excepting  the  article  of  ex- 
President  R.  B.  Hayes,  whose  communication  is  presented  in  full 
under  the  first  question.  This  is  done  for  the  reason  that  he,  instead 
of  answering  consecutively  for  himself,  indorses  the  answers  of  Gen- 
eral R.  BrinkerhofF,  adding  some  valuable  suggestions  of  his  own 
regardless  of  questions,  yet  pertinent  to  first  interrogatory. 

I. — Preventive. 

1.  What  is  considered  the  best  system  of  saving  the  ungoverned  and  uncared  for  chil- 
dren and  youths  of  both  sexes  from  criminal  life? 

Though  not  intended  for  answer  to  above  question,  yet,  for  reasons 
given  above,  I  append  ex-President  Hayes'  contribution  entire 
under  this  head : 

Fremont,  Ohio,  January  9,  1886. 

My  Dear  Sir:  Inclosed  herewith  I  send  you  the  replies  of  General 
Brinkerhoff  to  the  questio)is  prepared  and  printed  by  you  in  the 
interest  of  a  prison  system  for  California. 

The  replies  of  General  Brinkerhoff  are  full,  explicit,  well  consid- 
ered, and,  in  my  judgment,  in  all  respects  excellent.  To  what  he  has 
so  well  said  I  will  add,  at  your  request,  a  few  suggestions.    They  may 
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be  wide  of  the  mark  so  far  as  California  is  concerned,  but  they  are 
certainly  applicable  to  the  situation  in  many  of  the  States. 

1.  There  should  be  a  reform  of  criminal  laws  and  procedure  which 
will  get  rid  of,  or  at  least  largely  diminish,  the  uncertainty  and  the 
delays  and  expense  of  criminal  trials. 

2.  Prison  management  should  be  non-partisan,  and  all  prison  offi- 
cers should  have  such  salaries  and  terms  of  office  as  will  secure  the 
services  of  men  of  the  requisite  character,  capacity,  and  efficiency. 

3.  To  prevent  crime  the  young  should  be  educated  to  habits  of 
industry;  to  respect  labor,  and  so  as  to  enable  them  to  make  their 
own  living  by  the  work  of  their  own  hands. 

On  these  points  1  give  a  few  extracts  from  remarks  made  by  me  at 
the  National  Prison  Congress  recently  held  in  Detroit: 

"In  dealing  with  criminals  the  friends  of  prison  reform,  while  they 
remember  that  justice  must  be  tempered  with  mercy  and  that  convicts 
must  never  ha  regarded  as  beyond  the  reach  of  liuman  sympathy, 
will  not  fail  also  to  remember  that  the  virtues  of  mercy  and  sympathy 
are  not  to  be  allowed  to  swallow  up  every  other  virtue. 

"The  end  aimed  at  in  legal  punishment  so  far  as  concerns  the 
criminal,  is  not  vengeance,  not  mercy,  not  absolute  justice.  It  is  the 
welfare  of  society.  Whoever  wishes  to  protect  society  from  crime 
will  find  upon  reading  the  extensive  programme  prepared  for  this 
Congress  that  it  embraces  among  its  topics  the  punishment  and  refor- 
mation of  criminals,  the  prevention  of  crime,  and  the  far  reaching 
and  enduring  influences  of  labor,  of  education,  and  of  religion. 

"Preliminary  to  all  consideration  of  the  treatment  of  prisoners  we 
are  met  with  objections  to  the  practical  modes  of  procedure  by  which 
the  laws  relating  to  crimes  and  criminals  are  enforced.  A  growing 
opinion  prevails  that  the  object  of  our  association,  which  is  first  stated 
in  its  constitution,  should  be  the  first  attended  to.  The  complaint  is 
that  as  a  general  statement  the  law,  as  administered,  leans  to  the  side 
of  the  criminal  and  against  the  interest  of  the  public.  Governor 
Seymour,  the  President  of  the  Baltimore  National  Prison  Reform 
Congress,  made  this  emphatic  statement.  Said  he,  '  No  one  feels  that 
there  is  in  this  country  a  clear,  strong,  even  flow  of  administration  of 
criminal  laws.'  Wherever  this  opinion  is  found,  and  to  the  extent 
that  it  prevails,  it  stands  in  the  way  of  all  prison  reforms  looking  to 
an  improvement  in  the  condition  of  the  prisoner  and  to  his  reforma- 
tion. The  popular  resentment  towards  criminals  is  inflamed  by  what 
are  deemed  unreasonable  obstacles  to  his  prompt  and  speedy  trial, 
conviction,  and  punishment.  Let  the  accused  have  a  fair  but  prompt 
trial;  let  there  be  no  well  founded  apprehension  of  his  escape  by 
delays,  by  technicalities,  or  by  other  undue  advantages;  let  the  public 
mind  confidently  rest  in  the  belief  that  the  guilty  will  not  escape,  and 
beneficent  and  well  advised  prison  reforms  will  then  have  a  fair 
hearing,  and  be  no  longer  regarded  as  visionary  projects  to  smooth  the 
pathways  of  the  enemies  of  society.  It  is  not  to  be  denied  that  in 
important  cases  continuances  for  long  periods  often  defeat  public  jus- 
tice. Trials  are  not  infrequently  unreasonably  protracted  at  large 
expense  of  time  and  money.  In  many  States  intelligent  citizens  are 
practically  excluded  from  juries  in  criminal  cases  by  the  rule  on  the 
subject  of  opinions  formed  from  reading  the  new.spapers.  In  some 
States  the  accused  almost  selects  his  jury  by  the  large  number  of 
challenges,  without  cause,  which  the  law  gives  him.  After  trial  and 
conviction  judgments  in  many  cases  are  set  aside  by  the  higher  Courts 
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on  technical  grounds,  without  reference  to  the  merits.  The  rules 
under  which  these  results  are  obtained  come  to  us  for  the  most  part 
from  England,  by  whose  condition,  at  the  time  they  were  adopted, 
they  seemed  to  be  required  in  order  to  protect  innocent  people  from 
persecution  by  despotic  power.  Here,  however,  criminal  prosecutions 
are  not  against,  but  in  behalf  of  good  citizens.  Let  all  trials  be  fair 
and  without  undue  advantages  either  in  favor  of  the  accused  or  the 
public,  and  let  equal  and  exact  justice  be  done.  With  prompt  prose- 
cutions in  cases  of  crime,  with  speedy  trials,  with  enlightened  rulings 
as  to  juries,  evidence,  and  new  trials,  with  proceedings  before  higher 
Courts  in  accordance  with  our  institutions,  all  wise  suggestions  look- 
ing to  the  welfare  and  reformation  of  convicted  criminals  will  then 
receive  that  full  measure  of  intelligent  consideration  which  they 
deserve,  but  which  is  now  often  denied  to  them.  On  this  subject  we 
should  appeal  to  the  lawyer  and  lawmaker  for  reform.  A  lack  of 
popular  confidence  in  the  administration  of  justice  begets  crime, 
emboldens  the  criminal  classes,  and  leads  to  lawless  violence  and  an 
endless  train  of  other  calamities.  Surely  we  do  not  in  this  country 
need  that  body  of  technical  law  in  criminal  cases  which  in  the  evil 
days  of  England's  worst  Kings  was  employed  by  humane  Judges  as  a 
shield  to  protect  innocent  men  and  women  from  persecution  by  an 
irresponsible  and  tyrannical  government.  The  mischief  from  which 
we  suflfer  is  not  the  conviction  of  the  innocent,  but  the  escape  of  the 
guilty. 

"  Our  programme  provides,  as  it  should,  for  a  very  full  considera- 
tion of  prison  management — its  principles  and  its  methods.  But 
sound  principles  and  wise  methods  do  not  necessarily  secure  success- 
ful prison  management.  What  has  been  said  of  governments  is  true 
also  of  prisons.  That  which  is  best  administered  is  best.  The  first 
requisite  of  a  good  prison  is  a  good  head.  Subordinates  fit  for  their 
places  is  the  next  requisite.  How  best  to  get  these  and  to  keep  them 
ought  to  have  been  settled  long  ago.  Intelligent  men  do  not  quarrel 
with  party  government.  Party  government  and  free  government  are 
almost  convertible  terms.  But  in  some  places  party  government  is 
out  of  place.  Burke  wisely  and  pithily  said,  'Politics  and  the  pulpit 
are  terms  that  have  little  agreement.'  Party  politics  and  the  prison 
have  no  agreement.  All  experience  proves  that  party  management 
is  the  ruin  of  a  prison,  and  adds  no  permanent  strength  to  the  party 
having  it.  The  divorce  between  the  prisons  and  politics  should  be 
total  and  absolute.  By  the  connection  between  them,  party  has 
rarely  gained  and  the  prison  has  always  lost.  The  one  great  reform 
entirely  practicable  in  all  the  States,  and  in  the  prisons  of  the  general 
government,  is  to  apply  to  prison  offices  of  every  grade  the  principles 
and  rules  of  the  civil  service  reform.  The  appointment,  tenure,  and 
compensation  of  all  prison  officers  should  be  such  that  men  of  charac- 
ter, amply  competent  to  fill  them,  will  regard  them  as  desirable, 
respectable,  and  honorable. 

"  Last  week  I  had  the  privilege  of  listening  to  a  very  able  report  of 
the  Trustees  of  the  Peabody  Education  Fund  by  Dr.  Curry,  of  Vir- 
ginia, our  newly  appointed  Minister  to  Spain,  on  Education  in  the 
South.     Among  other  notable  things,  he  said: 

'' '  Laws  for  the  prevention  and  punishment  of  crime  are  necessary 
parts  of  civil  life;  but  the  wiser  and  more  humane  efforts  should  be 
to  elevate  the  condition  of  the  people,  to  give  them  the  means  and 
the  opportunities  for  improvement,  and  to  stimulate  aspirations  for 
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bettering  their  condition  and  fulfilling  more  perfectly  the  duties  and 
obligations  of  life.  The  public  good  is  a  higher  object  than  any  pri- 
vate interest.  Universal  education,  in  the  language  of  our  founder, 
is  "a  debt  due  from  present  to  future  generations."  It  is  an  obliga- 
tion of  property,  a  proper  return  for  protection  afforded,  the  surest 
guaranty  of  security'  and  increase.' 

"  The  general  fact  urged  by  Dr.  Curry  does  not  need  illustration  or 
argument.  The  special  interest  of  this  association  in  the  subject  is 
indicated  by  the  question,  'How  can  our  system  of  pofular  education  he 
improved  so  as  more  cfftctually  to  aid  in  the  'prevention  of  crime  f'  It 
must  not  be  inferred  from  this  question  that  there  is  doubt  as  to  the 
influence  of  our  present  systems  of  public  education.  That  influence 
is  clearly  and  powerfully  on  the  side  of  morality  and  honesty.  But 
cannot  this  influence  be  vastly  widened  and  strengthened?  In  the 
existing  condition  of  criminal  statistics  in  the  United  States  one  may 
well  hesitate  if  asked,  what  is  the  chief  source  of  crime  in  our  coun- 
try? Among  the  capital  leading  causes  of  crime,  we  must  surely 
class  the  inability  and  the  unwillingness  of  our  young  people  of  both 
sexes  to  make  their  living  by  manual  labor.  Last  year  Mr.  William 
Mather,  a  member  of  the  English  Royal  Commission  on  Education, 
submitted  to  his  government  a  report  on  American  methods  of  edu- 
cation, in  which  he  said; 

'"Too  large  a  class  of  young  people  of  both  sexes  in  America  are 
seeking  pursuits  that  avoid  manual  labor.  Their  education  in  the 
high  schools  and  colleges  tends  rather  to  unflt  them  for  the  active 
industries  of  life  in  a  country  where  the  vast  resources  of  nature  are 
waiting  for  willing  and  trained  hands  to  utilize  them.  The  native- 
born  American  hates  drudgery,  and  all  the  mechanical  arts,  when 
pursued  without  some  knowledge  of  science  to  employ  and  interest 
the  mind  while  the  hands  are  active,  is  more  or  less  drudgery.  The 
American  boy,  with  his  inborn  ambition  and  natural  ingenuity, 
would  cease  to  regard  manual  labor  as  drudgery  if  his  mind  were 
industrially  trained  during  the  school  period.  He  would,  therefore, 
be  led  into  industrial  employments  by  choice  as  the  readiest  means 
to  climb  to  a  higher  position  in  life.' 

"Horace  Greeley  said:  'The  darkest  hour  in  the  history  of  any 
young  man  is  when  he  sits  down  to  study  how  to  get  money  without 
honestly  working  for  it.' 

"Proverbs  old  and  new,  in  many  languages,  tell  us  that  an  idle 
hand  is  Satan's  tool.  If  I  were  asked  to  name  a  measure  of  reform 
which  is  practically  within  our  reach  and  best  fitted  to  prevent,  or,  at 
least,  largely  to  diminish  crime,  I  would  say  let  our  young  people  of 
both  sexes  and  of  all  conditions  be  taught,  as  a  part  of  their  education, 
'to  know  the  value  of  work,  to  catch  the  spirit  of  work,  and  to  form 
the  habit  of  work,'  not  only  with  their  brains  but  also  with  their  eyes 
and  their  hands.  To  do  this  we  need  not  give  up  the  classics,  or 
mathematics,  or  any  other  favorite  study.  'Hand  training,'  says  Dr. 
Ilaygood,  'quickens  mental  faculties  that  no  mere  text-book  drill 
awakens.'  It  inculcates  respect  for  labor.  The  young  man  who 
despises  labor  carries  Avith  him  into  every  walk  of  life  one  of  the 
most  dangerous  temptations  to  crime.  The  young  man  of  industri- 
ous habits,  who  can  support  himself  by  the  labor  of  his  hands,  has 
acquired  what  the  poet,  Burns,  calls  'the  glorious  privilege  of  being 
independent.' 
2h 
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"The  State  can  do  few  things  more  sure  to  prevent  crime  than  to 
provide  for  all  her  children  industrial  education." 

California,  bj'  the  unparalleled  muniticence  of  Governor  Stanford, 
is  to  have  at  the  head  of  her  educational  system  a  university  endowed 
far  beyond  anj'  other  institution  in  our  country,  or,  perhaps,  in  the 
world.  The  friends  of  practical  education  rejoice  to  know  that  its 
founder,  with  a  sagacity  equal  to  his  generosity,  will  make  ample 
provision  for  that  industrial  and  moral  training  which  aims  specially 
to  tit  the  young  for  the  practical  duties  of  life.  By  basing  her  free 
education  on  these  principles  California  will  possess  the  most  effective 
means  for  preventing  the  increase  of  crime. 
Very  respectfullv, 

Pv.  B.  HAYES. 
Hon.  W.  C.  Hendricks,  President  Penological  Commission  of  Cali- 
'^fornia.  . 

Charlton  T.  Lewis,  Esq.,  Chairman  Executive  Committee  of  the 
New  York  Prison  Association,  makes  answer  as  follows  to  the  above: 
"  In  answer  to  j'our  interrogatories  of  yesterday,  I  take  pleasure  in 
giving  you  a  frank  expression  of  my  views,  trusting  that  whatever 
maj^  be  defective  or  erroneous  in  them  will  be  supplemented  and  cor- 
rected by  3'our  better  judgment,  and  by  inquiries  of  those  who  are 
more  competent  than  1  to  discuss  this  important  subject 

"  1.  Upon  the  first  point,  the  method  of  preventing  crime,  I  have 
nothing  new  to  suggest.  The  first  duty  of  society  in  the  matter  is 
doubtless  to  protect  children  and  youth,  whose  family  life  is  not  a 
safeguard,  against  influences  which  form  the  criminal  character;  and, 
next  to  this,  to  stimulate  the  conscience  of  all  and  deter  from  offenses 
by  making  the  administration  of  justice  prompt,  certain,  and  equal." 
F.  B.  Sanborn,  Secretary  Board  of  Health,  Lunacy,  and  Charity, 
answers; 

Commonwealth  of  Massachusetts.  ] 

Board  of  Health,  Lunacy,  and  Charity.      I 

Office  of  the  Inspector  of  Charities,         | 

13  Beacon  Street,  Boston,  December  18,  1885.  j 

W.  C.  Hendricks,  Esq.: 

Dear  Sir:  I  have  not  found  time  until  to-day  to  answer  your  com- 
prehensive questions  concerning  prevention,  incarceration,  and 
after  care.  I  will  answer  your  two  questions  under  the  head  of  pre- 
vention at  once,  because,  in  practice,  the  best  system  of  saving  the 
ungoverned  and  uncared  for  children  of  both  sexes  from  crime  is  to 
connect  our  common  school  system  with  preventive  and  reformatory 
institutions.  We  do  this,  to  some  extent,  in  Massachusetts,  by  our 
truant  school  system,  which  I  explained  to  you  in  conversation  the 
other  day,  but  which  might  be  made  more  perfect  than  it  is.  Truant 
children  at  the  public  schools  can,  with  us,  be  sent  to  the  local 
reformatories,  and  even  to  the  State  reformatories,  of  which,  in  one 
sense,  we  have  two  classes.  The  State  Primary  School,  at  Monson,  is 
a  reformatory  for  younger  children,  and  receives  a  considerable  num- 
ber of  this  class  from  the  Courts.  The  two  reformatories  at  Westboro 
and  Lancaster — one  for  each  sex — take  the  older  children;  and  tru- 
ants of  the  common  schools  may  be  sent  to  either  of  these  three 
establishments  and  detained  there. 
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Eetiirning  to  the  first  part  of  your  question,  the  best  sj-stem  of  sav- 
ing cliihlren  from  crime  is  that  wJiich  begins  .earliest  and  places  the 
child  soonest  in  a  good  famil.y.  We  attempt  this  in  Massachusetts, 
not  only  by  receiving  deserted  children  into  the  custody  of  the  -State, 
but  by  taking  from  vicious  parents  their  neglected  children  and  plac- 
ing both  classes,  as  soon  as  possible,  in  worthy  families,  sometimes 
paying  board  for  them,  sometimes  procuring  their  adoption,  and 
sometimes  allowing  their  services  to  be  an  equivalent  for  their  main- 
tenance in  the  famil3'. 

Z.  R.  Brockway,  Superintendent  of  the  New  York  Reformatory, 
answers: 

Elmira,  New  York,  December  31,  1885. 
Hon.  W.  C.  Hendricks: 

My  Dear  Sir:  Replying  to  your  interrogatories  in  the  briefest  pos- 
sible way  I  am  able  to  do,  I  have  to  say— first,  that  I  consider  the 
best  instrumentality  possible  to  be  used  to  save  ungoverned  and 
uncared  for  children  and  youths  of  both  sexes,  to  be  that  of  the  pub- 
lic schools  of  the  State. 

General  R.  Brink krhoff,  of  the  Ohio  State  Board  of  Charities, 
answers:  "In  Ohio  children  and  youths  convicted  of  crime,  are  sent 
to  the  Industrial  School  for  Boys,  at  Lancaster;  or  the  Industrial 
School  for  Girls,  at  Deleware. 

"Homeless  children  are  sent  to  children's  homes  or  orphan  asy- 
lums. There  are  now  twenty-five  county  homes  for  children,  sup- 
ported by  county  taxation,  and  more  are  being  built  every  year,  so 
that  time  is  near  at  hand  when  all  dependent  children  will  thus  be 
cared  for.  These  homes  are  intended  to  afford  shelter  and  training 
until  homes  can  be  procured  for  them  in  private  families,  by  adop- 
tion or  indenture. 

"  Properly  managed,  one  half  of  the  children  thus  received  can  be 
placed  out  each  year,  as  has  been  fully  demonstrated  at  the  Protestant 
Orphan's  Home  at  Cleveland,  Ohio. 

"  In  all  these  institutions,  and  for  that  matter,  in  all  schools  for  the 
education  and  training  of  children,  the  hand  and  heart  should  be 
equallj"  educated  with  the  head." 

A.  G.  Byers,  Secretary  of  the  Ohio  State  Board  of  Charities,  an- 
swers: "  In  cities  or  large  towns,  orphan  asylums  or  children's  homes 
supported  by  private  charity,  but  incorporated  under  State  law,  is 
the  better  system,  first,  because,  if  properly  organized  and  managed, 
they  seek  to  place  children  in  families;  and,  second,  as  affording 
opportunity  for  private  benevolence  in  work  as  well  as  in  monej'. 
The  rural  districts,  under  Ohio  laws,  are  authorized  to  organize  and 
maintain  countj'  or  district  homes  (two  or  more,  not  exceeding  four 
counties).  These  institutions  meet  an  urgent  demand  of  humanity; 
and  in  no  particular  is  their  good  work  more  manifest  than  in  tlie 
diminution  of  juvenile  delinquency  and  crime.  Tliere  is  a  vacant 
family  building  at  present  at  our  State  Reform  School  for  Boys,  fairly 
attributable  to  the  county  homes,  twenty-five  of  wliich  are  now  regu- 
larly organized.  These  are  supported  by  public  tax;  they  supply  the 
ordinary  accommodations  of  a  home,  and  provide  for  education, 
either  in  the  institution  or  through  the  public  schools.  The  homes 
are  maintained  at  an  average  per  capita,  per  annum,  cost  of  S91, 
while  the  average  cost  in  our  State  reform  schools  and  city  houses  of 
refuge  ranges  from  $114  to  $147." 
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M.  J.  Cassidy,  AVarden  o£  the  Eastern  Pennsylvania  Penitentiary, 
at  Philadelphia,  answers:  "By  making  parents  or  guardians  by  law 
responsible  for  the  conduct  of  children  until  they  arrive  at  the  age, 
determined  by  law,  that  they  can  be  held  responsible  for  their  own 
acts." 

Miss  Anna  Dunlop,  Clerk  of  the  Indiana  Reformatory  for  Women 
and  Girls,  Indianapolis,  Indiana,  answers:  "Dear  Sir:  In  replying 
to  your  questions  of  circular:  Preventive — 1.  This  I  have  no  formu- 
lated thoughts  upon,  but  a  feeling  that  careful  home  training  lies  at 
the  base  of  the  matter.  Parents  should  be  educated  to  see  the  impor- 
tance of  holding  children  in  check.  With  orphans  and  incorrigibles, 
then  a  training  as  nearly  like  a  home  as  possible,  in  institutions  con- 
ducted upon  family  plan." 

Col.  a.  p.  Blunt,  Commandant  United  States  Military  Prison,  Fort 
Leavenworth,  Kansas,  answers;  "  Houses  of  refuge,  with  kindergarten 
and  manual  training  schools  attached." 

Rev.  Oscar  C.  McCulloch,  Pastor  Plymouth  Church,  Indianapolis, 
Indiana,  answers:  "I  think  the  kindergarten  the  best  system,  and 
you  have  in  San  Francisco  in  the  Jackson  Street,  and  other  kinder- 
gartens, the  most  successful  attempt  yet  made.  To  this  there  must 
be  added  a  system  of  workingmen's  schools,  such  as  is  carried  on  by 
Felix  Adler  in  New  York,  or  manual  training  schools,  such  as  the 
one  under  Professor  Woodward  of  St.  Louis.  In  these  schools,  to  my 
mind,  lies  the  hope  of  saving  neglected  children." 

Wm.  M.  F.  Round,  Secretary  of  the  National  Prison  Association, 
answers:  "Where  there  are  parents,  put  the  responsibility  and  cost 
of  law  breaking  upon  them.  Where  this  cannot  be  done  make  the 
children  the  wards  of  the  State,  and  teach  them  full  trades;  train 
them  to  habits  of  industry,  and  build  them  up  in  moral,  intellectual, 
and  physical  health." 

Col.  R.  W.  McClaughry,  Warden  Illinois  State  Penitentiary  at 
Joliet,  answers:  "I  think  the  best  system  is  outlined  by  the  late  Rev. 
Dr.  E.  C.  Wines,  in  his  work  on  'State  of  Prisons  and  Child  Saving 
Institutions,'  pages  607  to  610  inclusive." 

To  the  second  question,  under  preventive  head — 

2.  Is  it  right  or  practical  to  in  any  way  connect  the  common  school  system  with  pre- 
ventive institutions? 

Charlton  T.  Lewis,  Esq.,  answers  this  in  connection  with  former 
question.  So  also  does  F.  B.  Sanborn.  Secretary  Massachusetts  Board 
of  Health,  Lunacy,  and  Charity. 

Z.  R.  Brockway,  Superintendent  of  the  State  Reformatory  at  El- 
mira.  New  York,  answers:  "I  believe  a  way  may  be  devised  for  con- 
necting the  preventive  institutions  of  the  State  with  public  schools, 
without  the  degradation  of  the  public  school  system — the  true  ideal 
of  preventive  institutions  is  that  of  State  educational  establishments. 

General  R.  Brinkerhoff,  of  the  Ohio  State  Board  of  Charities, 
answers:  "If  by  this  question  you  mean  the  institutions  I  have  de- 
scribed I  would  say,  ordinarily,  no.  In  exceptional  cases,  possibly,  it 
might  be  done." 

Rev.  A.  G.  Byers,  Secretary  Ohio  State  Board  of  Charities,  and 
former  Chaplain  of  Ohio  Penitentiary,  answers:  "Our  county  homes 
are  organized  as  school  districts,  and  entitled  to  their  pro  rata  of 
school  fund,  or  to  send  their  inmates  to  public  schools,  allowing 
Boards  of  Education  to  draw  their  proportion  of  the  school  fund." 
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Michael  J.  Cassidy,  Warden  of  the  Eastern  Penitentiary  at  Phil- 
adelphia, answers:  "No." 

Miss  Anna  Dunlop,  of  the  Indiana  Reformatory  for  Women  and 
Girls,  answers:  "Seems  to  me  both  right  and  practical  to  connect  the 
public  schools  with  preventive  institutions." 

Colonel  A.  P.  Blunt,  Commandant  United  States  Military  Prison, 
Kansas,  answers:  "Only  in  text-books  and  methods  of  instruction." 

Rev.  O.  C.  McCulloch,  Indianapolis,  Indiana,  answers:  "  It  is  both 
right  and  practical.    See  Indiana  House  of  Refuge." 

William  M.  F.  Round,  New  York,  Secretary  of  National  Prison 
Association,  answers:  "The  common  school  is  always  a  preventive 
institution,  but  should  never  be  so  nominally.  It  would  be  more 
efficient  as  a  means  of  crime  prevention  if  trades  were  taught,  as  they 
are  beginning  to  be  in  the  schools  of  some  cities." 

Ma.jor  R.  W.  McClaughky,  Warden,  Joliet,  Illinois,  answers:  "If 
I  understand  the  question,  my  answer  is  that,  while  I  Avould  make 
education  compulsory  in  all  such  institutions,  I  would  do  so  apart 
from  the  common  school  system  of  the  State." 

Chakles  E.  Felton,  Superintendent  House  of  Correction,  Chicago, 
Illinois,  replies  jointly  to  both  first  and  second:  "Place  ungoverned 
and  uncared  for  children  and  youths  in  families,  removed  from  for- 
mer associates  and  surroundings,  and  subject  them  to  elevating  home 
influences,  giving  them  the  usual  (school)  educational  development 
and  thorough  industrial  trainivg.  Those  who  are  not  thoroughly 
vicious  or  criminal  do  not  introduce  to  institutional  life.  Those  who 
seem  to  be  incorrigible  may  be  confined  so  long  as  necessary  to  pre- 
pare them  to  appreciate  home  life,  but  no  longer.  Institution  life,  at 
best,  is  demoralizing  if  long  continued.  With  the  precocious,  agri- 
cultural pursuits  tend  to  keep  back  vicious  development,  and  should 
be  continued  until  youth  life  has  given  place  to  manhood.  Bridge 
over  the  hoy  part,  and  the  young  man  is  fairly  safe." 

incarceration. 

To  the  first  question  under  this  head — 

1.  Is  punishment  an  object  in  imprisonment,  or  only  an  incident? 

Charlton  T.  Lewis,  of  the  New  York  Prison  Association,  answers: 
"It  is  entirely  clear  to  me  that  the  infliction  of  suffering  or  priva- 
tion, as  a  recompense  for  evil  deeds,  is  no  part  of  the  prerogative  of 
human  government.  The  objects  of  imprisonment,  and  of  all  other 
forms  of  what  we  call  punishment,  inflicted  by  law,  are  properly — 
first,  to  prevent  offenses  by  restraint;  second,  to  deter  offenders  or 
tempted  persons  from  crime  by  the  apprehension  of  punishment;  and 
third,  to  reform  the  criminal.  They  may  be  summed  up  in  the  duty 
and  right  of  society  to  protect  itself.  Vengeance  has  no  place  in  the 
theory  of  the  subject;  and  the  introduction  of  the  idea  of  retribution 
into  the  discussion  is  always  misleading  and  confusing." 

F.  B.  Sanborn,  Secretary  Board  of  Health,  Lunacy,  and  Charities, 
Massachusetts,  answers:  "I  regard  punishment  as  one  of  the  objects, 
but  only  an  incidental  one,  of  imprisonment;  others  are  much  more 
important." 

Z.  R.  Brockway,  Superintendent  Elmira  Reformatory,  answers: 
"As  to  incarceration,  I  reply:  Punishment  is  only  an  incident,  not 
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properly  the  object  of  imprisonment.  The  real  object  of  the  State  in 
imprisoning  a  criminal,  is  prevention  from  crime  by  incapacitation 
or  reformation,  that  is,  so  far  as  the  criminal  himself  is  concerned; 
and  I  verily  believe  what  is  substantiated  by  statistics,  that  punish- 
ment properly  so  called,  is  not  practically  a  deterrent  to  the  crim- 
inally inclined  class.  Any  deterrent  effect  upon  the  communitj'  at 
large  to  be  had  by  the  treatment  of  any  criminal,  is  best  and  most  to 
be  had  through  a  rational  reformative  sj^stem  rather  than  by  prim- 
itive treatment." 

General  Brinkerhoff,  of  Ohio  State  Board  Charities,  answers: 
"If  by  punishment  you  mean  retaliation,  or  vengeance,  I  would  say, 
no.  If  you  mean  that  imprisonment  should  be  a  deterrent  influence 
upon  those  outside,  and  a  restraining  influence  after  discharge,  I 
w^ould  say,  yes. 

"In  regard  to  law  breakers,  the  State  occupies  the  position  of  a 
parent  (in  loci  parentis)  and  its  objects  should  be  substantially  the 
same. 

"In  other  words  the  object  of  imprisonment  should  be  the  protec- 
tion of  society,  and  the  reformation  of  the  criminal." 

Rev.  a.  G.  Byers,  Secretary  Ohio  State  Board  Charities,  answers: 
"  Punishment  should  not  be  an  object  but  rather  an  incident  in  im- 
prisonment." 

Michael  J.  Cassidy,  Warden  I^astern  Pennsylvania  Penitentiary, 
at  Philadelphia,  answers:  "Incarceration  is  not  punishment  of  itself, 
the  application  of  the  treatment  during  incarceration  is  the  punish- 
ment." 

Miss  Anna  Dunlop,  Clerk  of  the  Indiana  Reformatory  for  Woman 
and  Girls,  answers:  "Punishment  only  an  incident;  not  the  object." 

Col.  a.  p.  Blunt,  Commandant  United  States  Military  Prison, 
Kansas,  answers:  "An  object.     Reformation." 

Rev.  Oscar  C.  McCulloch,  Indianapolis,  Indiana,  answers:  "That 
depends  upon  the  age  and  previous  crime  history.  For  the  young, 
and  for  the  hrst  offense,  the  object  should  be  reform.  For  others,  the 
object  is  to  protect  society  from  them." 

William  M.  F.  Round,  Secretary  National  Prison  Association,  an- 
swers: "Punishment  often  is  an  object  in  imprisonment,  it  can  only 
be  an  incident  of  reformation." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  answers:  "I  consider 
the  protection  of  society  the  chief  object  in  imprisonment  of  the 
criminal;  this  object  to  be  attained  if  possible  by  such  methods  of 
discipline  as  will  teach  him  cheerful  obedience  to  law,  and  restore 
him  to  society,  a  helpful  rather  than  a  hurtful  member  of  it." 

Charles  E.  Felton,  Superintendent  Chicago  House  of  Correction, 
replies:  "Punishment  is,  and  should  be,  an  object  in  imprisonment; 
but  not  the  sole  object." 

To  the  second  question  under  the  incarceration  head: 

Having  in  view  mainly  protection  to  society,  and  reformation  where  possible,  should 
not  all  laws  and  treatment  be  addressed  to  hope  and  fear,  as  the  mainsprings  of  human 
action;  leaving  the  prisoner  largely  to  make  his  own  future? 

Charlton T.  Lewis,  Esq.,  of  Prison  Association  Xew  York,  answers: 
"There  is  no  doubt  that  prison  discipline  ought  to  aim  at  forming 
the  habits  of  thought  of  the  prisoner,  so  that  he  will  realize  his  de- 
pendence for  future  comfort  and  welfare  upon  his  present  conduct. 
The  criminal  mind  is  defective  in  this  respect,  and  usually  needs  a 
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long  i)eriod  of  steady  and  stern  discipline,  in  order  to  produce  the 
quality  we  commonly  call  prudence." 

F.  B.  Sanborn,  Secretary  of  the  State  Board  of  Health,  Lunacy, 
and  Charity,  Massachusetts,  answers:  "Society  is  best  protected  and 
the  reformation  of  offenders  most  likely  to  take  place  when  the 
prisoner  is  encouraged  to  direct  his  own  conduct,  and  control  his  own 
impulses,  under  a  disci])line  which  promotes  self-respect  and  ad- 
dresses hope  rather  than  fear.  The  most  hardened  criminals  are  not 
very  sensitive  to  fear,  and  are  accustomed  to  defy  and  evade  rather 
than  submit  to  a  discipline  which  appeals  to  their  fears." 

Z.  R.  Brock  WAY,  Superintendent  Elmira  Reformatory,  answers: 
^'I  answer  your  second  interrogatory,  vinder  the  division  of  'Incar- 
ceration,' in  the  affirmative." 

General  R.  Brinkerhoff,  Ohio  Board  of  Charities,  answers: 
^'  Yes;  but  hope  should  dominate  as  an  encouragement  to  those  inside 
of  the  prison,  and  fear  as  a  deterrent  to  those  outside." 

Rev.  a.  G.  Byers,  Secretarv  of  Ohio  Board  of  Charities,  answers: 
^'Yes." 

Michael  J.  Cassidy,  Warden  of  the  Eastern  Penitentiary,  Penn- 
sylvania, answers:  "Reformation  should  be  the  basis  of  all  treatment 
for  crime." 

Miss  Anna  Dunlop,  Clerk  of  the  Indiana  Reformatory  for  Women 
and  Girls,  answers:  "All  treatment  and  laws  should  have  in  view 
the  reformation  of  pri.soners;  to  that  end  hope  must  be  built  up,  and 
the  prisoner  made  to  feel  that  his  future  rests  with  himself." 

Col.  a.  p.  Blunt,  United  States  Military  Prison,  Kansas,  answers: 
^'Yes." 

Rev.  O.scar  C.  McCulloch,  Indianapolis,  Indiana,  answers:  "I 
think  that  Z.  R.  Brockway,  in  the  Elmira  Reformatory,  has  demon- 
strated the  possibility  of  reform,  and  the  economy  of  such  efforts." 

Chas.  E.  Felton,  Superintendent  Chicago  House  of  Correction, 
replies:  "Transpose,  in  your  inquiry,  the  words  'hope  and  fear,'  and 
italicize  the  word  fear,  and  my  answer  would  be  in  the  affirmative. 
The  strongest  deterrent  to  the  criminally  inclined  is  the  fear  of  the 
consequences  of  criminal  act.  The  certainty  oi  punisJiment  is  a  deter- 
rent. I  do  not  favor  severe  disciplinary  treatment  to  prisoners, 
however." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois,  answers: 
^'They  should,  unquestionably." 

To  the  third  question,  under  the  head  of  incarceration — 

3.  As  judges  cannot  tell  when,  or  whether  at  all,  reformation  can  be  effected,  and  as  no 
law  should  contemplate  the  discharge  of  a  criminal  on  society,  are  fixed  sentences  right 
in  principle  ? 

Charlton  T.  Lewis,  Esq.,  of  the  New  York  State  Prison  Board, 
answers:  "The  question  of  the  interdeterminate  sentence  is  one 
of  difficulty,  owing  to  the  fact  that  prison  officers  are  not  usually 
men  in  whose  hands  the  great  trust  of  determining  the  duration  of 
imprisonment  can  safely  be  lodged.  The  practice  of  sentencing  for 
fixed  terms  is  absurd  in  principle,  and  leads  to  multiplied  injustice; 
and  in  a  future  advanced  state  of  civilization,  we  may  hope  that  it 
will  be  unknown,  and  that  a  moral  delinquent  will  be  confined  in  a 
prison  just  as  a  physical  sufferer  is  confined  in  a  hospital,  until  the 
treatment  is  successful.  But  how  fast  or  how  far  the  reform  in 
question  can  be  carried  with  the  present  organization  of  our  prison 
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authorities  is  a  question  only  to  be  decided  bj^  gradual,  careful,  and 
wise  experiment." 

F.  B.  Sanborn,  Secretary  Massachusetts  Board  of  Health,  Lunacy, 
and  Charities,  answers:  "Fixed  sentences  cannot  be  defended  on 
principle,  and  are  practically  given  up  wherever 'good  time,'  or  a 
shortening  of  the  sentence  for  good  conduct  is  allowed.  It  would  be 
better  to  make  the  sentence  at  the  beginning  indeterminate,  its  length 
to  be  decided  either  by  shortening  or  lengthening,  upon  an  impartial 
observation  of  the  prisoner's  conduct." 

Z.  R.  Brockway,  Esq.,  Superintendent  of  the  Elmira  State  Reform- 
atory, New  York,  answers  under  this  question,  also  the  fourth:  "As 
to  the  third  and  fourth  questions,  I  am  opposed  to  fixed  sentences, 
and  am  in  favor  of  the  indeterminate  sentence,  so  called.  Willing, 
however,  to  accept  the  proposal  of  the  maximum  determination  fixed 
by  law,  until  the  j^ublic  shall  have  been  sufficiently  educated  to 
approve  and  adopt  the  indeterminate  sentence,  pure  and  simple." 

General  Brinkerhoff,  Ohio  Board  of  Charities,  answers:  "No. 
The  true  system  is  the  indefinite  or  indeterminate  sentence.  Crim- 
inals should  be  sent  to  prison  as  patients  are  sent  to  a  hospital,  to  be 
cured;  and  not  to  be  discharged  until  they  are  cured." 

Charles  E.  Felton,  Superintendent  House  of  Correction,  Chicago, 
Illinois,  replies:  "Fixed  sentences  are  safest  and  right  in  principle, 
as  a  rule;  still,  with  first  offenders,  the  rule  may  be  varied,  as  in  ^ew 
York  State.  But  the '' indeterminate"  sentence  is  unsafe.  Nor  do  I 
altogether  like  the  New  York  State  system  of  "  maximum  "  sentence, 
as  at  Elmira  Reformatory".  It  often  works  very  unfairly — unjustly. 
It  leaves  too  much  to  the  prison  officials,  who  are  very  liable  to  err, 
and  the  prisoner  becomes  the  victim  of  the  errors.  One  feature  is 
this:  Two  men  are  arrested  for  the  same  crime.  One  is  an  habitual 
criminal;  the  other  is  a  first  offender.  Both  plead  guilty.  The  Court 
has  jurisdiction  to  impose  five  or  twenty  years.  He  sends  to  State 
Prison  at  Auburn  or  at  Sing  Sing  the  habitual  criminal,  for  the  term  of 
five  years.  He  sends  the  first  offender  to  the  Reformatory  at  Elmira 
for  twenty  years — the  maximum — but  tells  him  that,  by  conforming 
to  that  excellent  system,  he  may  obtain  his  liberty  in  a  single  year. 
That  is  the  law.  Now,  it  very  often  occurs  that  first  offenders  do  not 
conform  to  that  'excellent  system,'  and  are  classed  as  'incorrigible,' 
and  are  transferred  to  the  State  Prison  at  Auburn  or  at  Sing  Sing,  and 
there  remain,  under  the  maximum  sentence,  while  the  habitual  crim- 
inal is  earlier  discharged,  etc.  I  make  no  criticism  upon  Mr.  Brock- 
way.  In  my  opinion,  he  accomplishes  magnificent  results.  But  the 
'maximum  sentence'  and  the  'indeterminate  sentence'  are  seriously 
objectionable.  The  latter  is  especially  so,  in  my  opinion.  I  would 
prefer  maximum  sentences  for  all  crimes,  with  a  profuse  use  of  the 
pardoning  power  of  the  Governor,  iij^on  the  recommendation  of  prison 
managers,  and  upon  investigations  and  recommendations  of  some 
proper  officer  not  connected  with  the  administration  of  the  prison. 
The  prevailing  sentiment  is,  that  it  is  officious  for  a  Warden  to  recom- 
mend the  release  of  a  prisoner.  I  think  it  is  his  didij,  if  he  thinks  a 
prisoner  should  not  be  longer  detained." 

Rev.  a.  G.  Byers,  Secretary  Ohio  Board  Charities,  answers: 
"Crime  is  most  frequently  the  result  of  either  defective  or  deranged 
moral  conditions.  'Fixed  sentences'  are  not  right  in  principle. 
Mental  derangements  are  held  subject  to  legal  authority  and  restraint 
until  cured.     When  we  shall  have  trained  and  experienced  specialists 
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in  the  treatment  of  the  former,  as  we  now  have  in  the  hitter  condi- 
tions, we  will  ai)proximate  the  number  of  curative  cases  whether  the 
treatment  shall  be  curative  or  not." 

M.  J.  Cassidy,  Warden,  Philadelphia,  answers:  "Trials  should  not 
take  place  until  thirty  days  after  indictment,  nor  sentence  imposed 
until  thirty  days  after  conviction." 

Miss  Anna  Dunlop,  Indiana  AVomen's  Reformatorv,  answers: 
"No." 

So  also  does  Col.  A.  P.  Blunt,  United  States  Military  Prison, 
Kansas. 

Rev.  O.  C.  McCulloch,  Indianapolis,  answers:  "Given  a  prison 
management  non-political,  and  in  the  hands  of  the  best  men — men 
who  make  a  study  of  the  crime  conditions  of  society,  and  the  peculi- 
arities of  criminals — and  sentences  should  be  indeterminate:  to  con- 
tinue so  long,  and  no  longer,  than  will  replace  the  man  in  society  as 
a  productive  factor." 

Wm.  M.  F.  Round,  New  York,  Secretary  National  Prison  Associa- 
tion, answers:  "  Fixed  sentences  do  not  seem  to  me  right  in  principle." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois,  answers:  "In 
my  opinion  they  are  not." 

To  the  fourth  question  under  this  head — 

4.  Prison  laws  allow  credits  for  good  behavior;  if  we  can  shorten  the  time  of  the  deserv- 
ing, why  not  be  empowered  also  to  extend  the  time  of  the  evil-minded — have  an  indeter- 
minate maximum  as  well  as  minimum?     Some  form  of  ''indeterminate  sentences  f 

F.  B.  vSanborn,  Secretary  Massachusetts  Board  of  Health,  Lunacy, 
and  Charities,  answers:  "I  have  answered  this  question  above.  In- 
determinate sentences,  or  the  nearest  approach  to  them,  are  the  best." 

General  Brinkerhoff,  Ohio,  answers:  "The  ideal  sentence  is 
the  indeterminate  sentence,  and  with  wisdom,  justice,  and  absolute 
fairness  in  administration  it  must  accomplish  the  highest  attainable 
results." 

Rev.  a.  G.  Byers,  Secretary  Ohio  Board  of  Charities,  answers: 
"  Indeterminate  sentences  I  regard  as  equitable,  and  as  affording  a 
solution  of  many  difficulties  which  now  prevail  in  the  administration 
of  criminal  law,  as  well  as  in  the  treatment  or  discipline  of  the  crim- 
inal." 

Charles  E.  Felton,  Superintendent  House  of  Correction,  Chicago, 
Illinois:  "Time  should  never  be  extended.  If  a  prisoner  commits  a 
crime  while  in  prison,  try  him  for  it,  as  if  the  crime  had  been  com- 
mitted outside  of  prison.  Do  not  permit  prison  officials  to  become 
complainants,  witnesses,  judges,  and  executioners.  We  are  all  'most 
excellent,'  etc.,  but,  etc. 

Michael  J.  Cassidy,  Warden,  Philadelphia, answers:  "Commuta- 
tion laws  are  a  compromise  with  crime  class  people,  of  no  benefit  to 
society  or  the  criminal,  and  only  of  use  in  administering  a  weak 
prison  system." 

Miss  Dunlop,  Indianapolis,  Indiana,  answers:  "Consider  this  an 
advanced  step." 

Colonel  Blunt  and  Rev.  McCulloch  say  this  question  is  covered 
and  answered  in  the  third. 

Wm.  M.  F.  Round,  Secretary  National  Prison  Association,  says:  "I 
believe  fully  in  the  indeterminate  sentence  principle;  have  fullj^ 
stated  my  reasons  for  this  belief  in  my  paper  on  CJiristianitjj  and  the 
Criminal." 
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Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois,  answers: 
"The  length  of  the  penal  service  rendered  should  be  determined  by 
the  evidence  the  prisoner  gives  that  he  is  a  man  fit  to  be  again 
intrusted  with  the  privileges  and  duties  of  citizenship." 

To  question  No.  5  under  this  head: 

5.  Is  the  "parole"  system  good  and  practical? 

Charlton  T.  Lewis,  Esq.,  Prison  Association,  New  York,  answers: 
"  The  system  of  paroling  convicts  is  intimately  connected  with  the  gen- 
eral subject  of  caring  for  discharged  prisoners.  Too  commonly,  after 
serving  a  term,  the  guilty  man  is  driven  back  to  crime,  even  when 
he  has  shown  real  susceptibility  to  reforming  influences;  the  neglect 
of  organized  society  as  represented  by  the  State,  and  the  opposition 
of  society  at  large,  combining  to  make  difficult  or  impossible  his  res- 
toration. This  neglect  is  one  of  the  greatest  evils  of  our  prison  sys- 
tem; any  plan  for  relieving  it  must  needs  involve  some  form  of  the 
parole  system,  and  that  now  in  use  in  the  Elmira  Reformatory  in 
this  State  deserves  careful  consideration,  its  practical  results  being 
remarkably  good." 

F.  B.  Sanborn,  Secretary  Health,  Lunacy,  and  Charities,  Massa- 
chusetts, answers:  "The  parole  system,  or  what  we  call  ticket  of  leave, 
has  worked  well  in  practice  Avherever  it  has  been  adopted  in  connec- 
tion with  a  good  working  system.  Without  that  it  would  be  partial 
and  might  be  injurious  to  discipline." 

Z.  R.  Brockway,  Superintendent  Elmira  Reformatory,  New  York, 
answers:  "The  parole  system  is  good  and  practical,  and  necessary  to 
any  system  of  criminal  treatment  that  affords  proper  protection. "_ 

General  Brinkerhoff,  Ohio,  says:  "Properly  administered  it  is 
of  the  highest  value." 

Rev.  a.  G.  Byers,  Secretary  Ohio  Board  of  Charities,  answers:  "If 
based  upon  the  character  and  conduct  of  the  prisoner  the  parole  sys- 
tem is  'good  and  practical;'  if  subject  to  outside  influences,  it  is  of 
questionable  propriety." 

M.  J.  Cassidy,  Warden,  Philadelphia,  says:  "The  'ticket  of  leave' 
principle  is  not  practicable  in  this  country,  or  of  much  use  in  any 
other,  only  to  force  the  emigration  of  the  crime  class,  thus  inflict- 
ing their  evils  on  others." 

Wm.  M.  F.  Round,  New  York,  Secretary  National  Prison  Associa- 
tion, says:  "It  is  'good  and  practical,"  and  experience  is  teaching  us 
how  to  make  it  more  efficient." 

Major  McClaughry,  Warden,  Joliet,  answers:  "I  think  it  is  both 
good  and  practical." 

Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago, 
replies:  "Not  practicable  in  this  country.  When  out  of  the  State  in 
which  the  crime  was  committed  the  paroled  man  is  a  free  man.  He 
cannot  be  returned  to  prison  in  another  State.  We  cannot  maintain 
proper  police  surveillance,  besides,  even  if  the  prisoner  stays  in  his 
own  State.     To  a  limited  extent  the  system  may  be  followed,  however." 

In  answer  to  question  No.  6,  under  this  head — 

6.  Where  should  the  pardoning  power  be  lodged,  and  how  exercised? 

Charlton  T.  Lewis,  Esq.,  of  New  York,  answers:  "The  arbitrary 
exercise  of  the  pardoning  power  by  the  executive  head  of  the  State, 
is  a  serious  defect  in  our  government.     The  Connecticut  plan  of  a 
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Board  of  Pardons,  works  well,  and  is,  perhaps,  the  best  device  for 
modifying  the  customary  provisions  of  State  constitutions,  now  in 
force  anywhere." 

F.  B.  Sanborn,  Secretary  Board  of  Health,  Lunacy,  and  Charities, 
of  Massachusetts,  says:  "The  pardoning  power  should  be  so  lodged, 
eitlier  in  the  Governor,  with  an  Advisory  Board,  or  in  a  well  selected 
Board,  like  that  of  Connecticut,  and  the  principle  should  be  to  grant 
few  pardons  except  upon  conditions.  This  would  be  practically  the 
ticket  of  leave  system." 

Z.  R.  Bkockway,  Superintendent  Elmira  Reformatory,  says:  "The 
pardoning  power  should,  I  think,  be  lodged  with  the  Executive,  and, 
possibly,  a  Board  of  Advisers,  but  rarely  used  by  him  or  them.  The 
discharge  of  prisoners  is  best  accomplished  by  the  Court  or  Board 
having  to  do  with  the  administration  of  the  prisons  themselves." 

General  Brinkerhoff,  Ohio  Board  of  Charities,  says:  "The  par- 
doning power  should  be  lodged  with  the  Governor  alone;  but  an 
Advisory  Board  of  Pardons  may  relieve  and  aid  him  in  arriving  at 
correct  conclusions." 

Rev.  A.  G.  Byers,  Secretary  Board  of  Ohio  Charities,  says:  "If 
there  is  to  be  a  pardoning  power  it  should  lodge  in  the  hands  of  the 
Chief  Executive  of  the  State.  It  would  be  better  for  every  interest 
of  the  prisoner,  as  well  as  for  the  community  at  large,  that  no  such 
power  existed.  The  chances  of  pardon  enter  largely  iiito  the  calcu- 
lations of  crime,  creates  and  fosters  undue  hope  in  the  mind  of  the 
prisoner,  and  operates  to  the  prejudice  of  prison  discipline." 

Warden  Cassidy,  Philadelphia,  says:  "Absolutely  in  the  Execu- 
tive of  the  State;  such  a  great  responsibility  should  not  be  divided." 

Colonel  Blunt,  Military  Prison,  Kansas,  says:  "In  a  Board  estab- 
lished for  the  purpose  to  make  recommendations  to  the  Governor." 

Rev.  O.  C.  McCulloch,  Indianapolis,  Indiana, answers:  "I  think  that 
there  should  be  in  each  State  a  Board  of  Commissioners  of  Prisons 
and  Reformatories,  similar  to  the  Board  of  State  Charities.  The  func- 
tion of  this  Board  should  include  the  inspection  of  prisons,  both  State 
and  county;  and  that  such  Board  should  have  the  power  of  pardon, 
or  of  extending  and  limiting  sentences.  Such  powers  might  belong 
to  the  Board  of  State  Charities,  but  that  body  has  usually  enough  to 
do  without  adding  to  its  duties." 

Charles  E.  Felton,  Superintendent  House  of  Correction,  Chicago, 
answers:  "In  the  Governor  solcli/;  but  he  should  have  advisers,  who 
should  personally  visit  prisoners  before  being  released;  and  he  should 
consult  Wardens  as  to  all  facts  obtainable  by  them." 

Wm.  M.  F.  Round,  Secretary  National  Prison  Association,  says: 
"  With  the  source  of  the  sentence  jointly  with  those  who  have  the 
care  of  the  sentenced.  Under  the  indeterminate  sentence  system,  the 
'pardoning  power'  ceases  to  have  the  same  importance  in  the  State." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  says:  "In  the  Execu- 
tive— but  he  should  be  assisted  by  a  Board  of  Pardons  composed  of 
the  best  men  that  can  be  found  in  the  State,  selected  so  that  the  Board 
cannot  be  reached  by  political  influence." 

To  inquiry  No.  7  under  the  above  head — 

7.  Should  it  not  be  made  the  (hity  of  all  Judges,  between  conviction  and  sentence  (if 
not  fully  developed  on  tlie  trial),  to  collect  evidence  of  the  past  life,  habits,  business,  fani- 
11}',  etc.,  for  the  jiurpose  not  only  of  guiding  them  in  their  sentences,  but  to  send  up  with 
the  commitment  for  the  benelit  of  those  who  are  to  take  charge  of  the  convict? 
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Charlton  T.  Lewis,  Esq.,  says:  "It  would  be  of  doubtful  utility 
to-require  a  Judge  to  review,  before  sentence,  the  history,  life,  and 
character  of  the  prisoner,  and  in  many  Courts  such  inquiries  would 
be  impracticable.  If  the  indefinite  sentence  be  carried  out,  such  an 
inquisition  is  unnecessary.  Otherwise,  the  conscientious  Judge  will 
ascertain,  as  far  as  he  can,  the  facts  which  bear  upon  the  proper  dura- 
tion of  the  sentence,  while  a  rigid  investigation  of  the  facts  which 
should  determine  the  proper  treatment  of  the  criminal  should  be 
made  by  the  prison  authorities." 

F.  B.  Sanborn,  Secretary  Massachusetts  Board  of  Charities,  says: 
"If  it  were  possible  for  Judges,  between  conviction  and  sentence,  to 
collect  evidence  of  the  past  life,  etc.,  of  the  convict,  it  would  be  very 
expedient  to  do  so,  but  I  fear  this  is  impracticable  in  many  cases. 
Perhaps  the  same  object  could  be  attained  in  other  ways." 

Z.  K.  Brock  WAY,  Superintendent  Elmira  Reformatory,  answers: 
"Replying  to  your  seventh  inquiry,  every  source  of  information  as 
to  the  criminal  and  his  antecedents  should  be  gleaned  and  sent  up  to 
his  custodian." 

General  R.  Brinkerhoff,  Ohio,  answers:  "  Undoubtedly  it  would 
aid  him  in  arriving  at  correct  conclusions,  and  the  facts  thus  obtained 
would  aid  the  prison  management  in  the  treatment  of  the  convict." 

Rev.  a.  G.  Byers,  Secretary  Ohio  Board  of  Charities,  says:  "It 
would  aid  justice,  meet  an  important  public  interest,  and  contribute 
to  the  intelligent  treatment  of  the  prisoner." 

Colonel  Blunt,  United  States  Military  Prison,  Kansas,  says:  "Not 
if  the  sentences  are  indeterminate." 

Rev.  Oscar  C.  McCulloch,  Indianapolis,  says:  "  Yes,  unless  you 
can  secure  such  a  Board  as  is  outlined  in  6,  in  which  case  such  in- 
formation would  naturally  lodge  with  them." 

Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago, 
Illinois,  replies:  "In  this  State  sentences  are  fixed  by  juries,  save 
only  when  prisoners  plead  guilty.  In  the  latter  event  compromises 
are 'usually  made— the  Judge  agreeing  to  make  certain  sentence,  etc. 
Besides,  Judges  will  not  thoroughly  investigate  a  case  after  convic- 
tion. No,  the  way  is  to  pass  an  habitual  criminal  act,  and  jwove  pre- 
vious imprisoment.  It  is  the  otfense  committed  that  the  man  is  to 
be  punished  for— not  for  having  bad  reputation.  If  his  habits  have 
not  landed  him  into  prison,  they  should  not  be  called  into  question 
after  trial,  as  he  cannot  there  defend  himself." 

Major  McClaughry,  Warden,  Joliet,  answers:  "Certainly.  And 
the  evidence  so  collected  should,  in  all  cases,  be  forwarded  with  the 
prisoner  to  the  Warden,  or  governing  authority  of  the  prison  to 
which  he  is  sent." 

Inquirj'  8.  As  labor  for  prisoners  is  not  only  a  legal  and  an  economic  demand,  but  is 
also  necesh^ary  to  discipline  and  reclamation,  what  is  the  best  solution  of  the  ''convict 
labor"  question? 

Is  answered  as  follows: 

Charlton  T.  Lewis,  Esq.,  New  York  Prison  Board,  answers: 
"  Your  questions  on  the  proper  use  and  best  form  of  labor  in  prisons 
are  fully  answered  in  a  report  about  to  be  made  by  a  special  commit- 
tee to  the  Prison  Association  of  New  York,  which  seems  to  me  to  be 
sound  and  instructive,  and  to  this  I  beg  to  refer  you." 

F.  B.  Sanborn,  Secretary  Massachusetts  Board  of  Charities,  says: 
"The  best  solution  of  the  convict  labor  question  is  hard  to  find.    The- 
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principle  is  clear  enough  that  labor  should  be  exacted  of  all  convicts, 
and  that  it  should  be  recompensed  as  fully  as  possible;  for,  of  all 
classes  in  the  community,  those  least  deserve  to  be  supported  at  the 
public  cost  whose  lives  have  led  them  into  crime.  But  how  to 
organize  this  labor  so  as  to  interfere  least  with  self-supporting  laborers 
in  the  community  is  the  j^roblem.  My  own  opinion  inclines  to  what 
is  called  the  'piece-price'  system,  now  in  use  at  the  Elmira  Reforma- 
tory, I  think,  and,  on  a  smaller  scale,  in  our  two  Massachusetts  reform- 
atories for  men  and  for  women.  But  a  combination  of  two  modes 
of  convict  labor  in  the  same  prison  is  often  an  advantage  in  the  shift- 
ing condition  of  the  labor  market,  and  of  political  sentiment,  which 
will  have  more  or  less  effect  on  prison  management,  as  things  now 
are  in  the  United  States." 

Z.  R.  BROCK\yAY,  Superintendent  Elmira  Reformatory,  answers: 
"The  best  solution  of  the  convict  labor  question  is  (in  the  reforma- 
tive prison); 

"1.  Prisoners  must  be  subjected  to  systematic  labor. 

"  2.  Mechanical  labor  is  better  than  any  other. 

"3.  If  the  prisoners  within  the  prison  are  employed  in  divers  in- 
dustries for  which  they  have  natural  adaptation,  and  which  they  are 
likely  to  follow  on  their  release,  employed  substantially  as  they  should 
and  would  have  been  if  self-supporting,  law-observing  citizens  instead 
of  criminals  employed  for  their  own  subsistence,  and  ordinarily  re- 
stricted to  their  actual  earnings  for  what  they  have  and  live  upon, 
then  no  unnatural  competition  from  their  labor  would  be  inflicted 
upon  industries  outside,  and  the  best  reformative  effect  upon  the 
prisoner  himself  would  certainly  be  produced.  I  believe  the  contract 
system  is  unfavorable  for  reformation;  that  the  public  account  sys- 
tem is  better,  and  should  be  authorized  by  the  law,  and  that  what  is 
known  as  the  piece-price  system  should  also  be  legalized." 

General  R.  Brink erhoff,  Ohio  Board  of  Charities, answers:  "This 
question  is  in  a  transition  state,  and  can  only  be  settled  by  exjDeri- 
ment.  I  would  give  the  prison  managers  large  liberty  of  choice,  and 
let  them  feel  their  way  to  a  conclusion.  Like  a  mariner  in  an  un- 
known sea,  they  must  take  soundings  as  they  go,  and  only  anchor 
when  they  are  sure  of  a  safe  harbor.  My  own  opinion  is  that  the 
piece-price  plan,  all  purposes  considered,  is  the  most  promising  sys- 
tem now  under  consideration." 

Rev.  a.  G.  Byers,  Secretary  Ohio  Board  of  Charities,  says:  "Prob- 
ably what  is  known  as  'State  account'  plan,  providing  again  that 
competent  and  experienced  officers  can  be  retained." 

M.  J.  Cassidy,  Warden,  Philadelphia,  answers:  "The  entire  care  of 
the  prisoners  should  be  in  the  authorities  of  the  State.  The  State 
takes  away  the  liberty  of  the  individual  as  a  penalty  for  a  violation 
of  its  laws,  and  is  alone  responsible  for  its  acts,  and  should  not  trans- 
fer any  part  of  its  responsibility.  The  method  of  treatment  adoj)ted 
by  the  State,  of  which  labor  is  an  important  element,  should  be  vested 
in  the  authorities  of  the  State  only." 

Miss  Anna  Dunlop,  Indianapolis,  says:  "Disregard  public  clamor; 
deal  with  this  cjuestion  from  the  reform  point  of  view — best  good  for 
the  prisoner." 

Colonel  Blunt,  United  States  Military  Prison,  Kansas,  says:  "  The 
contract  system,  i)roperly  controlled." 

Rev.  O.  C.  McCulloch,  Indianapolis,  Indiana,  says:  "There  must 
.be  labor,  and  on  the  other  hand,  honest  labor  outside  of  prisons  must 
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not  be  forced  to  compete.  Prison  labor  should  never  be  sold  to  con- 
tractors.    The  State  should  work  the  men." 

Charles  E.  Fkltox,  Superintendent  House  of  Correction,  Chicago, 
Illinois,  answers:  "I  will  send  you  a  report  for  year  1884,  of  otRcers 
of  this  institution,  which  contains  my  expressions  on  that  subject, 
but,  in  brief,  circumstances  may  make  it  best  to  adopt  one  or  another 
system  of  employing  convicts.  Theoretically,  the  public  account  sys- 
tem is  the  ideal.  The  piece-price  plan  is  a  makeshift.  The  contract 
system  is  extremely  faulty,  when  the  contractors  own  the  plant  and 
tiie  prison  otficers.  Kof  owning  the  ofncers,  it  is  as  unobjectionable 
as  is  the  public  account.  It  is  the  men  at  the  head  of  the  institution, 
not  the  sj/stem  of  employment.  Read  the  report  when  you  have 
nothing  else  on  eartli  to  do  and  Avant  to  kill  time — pages  13  to  29, 
inclusive.  I  have  also  written  a  long  letter  to  Mr.  Round,  Secretary 
National  Prison  Association,  in  reply  to  his  report  on  labor,  etc., 
which  more  fully  canvasses  some  points.  Also,  you  may  find  the 
opinions  of  several  Wardens  in  printed  proceedings  of  'Conference  of 
Officers  of  Prisons  and  Reformatories,'  held  at  Chicago,  December, 
1884.  Mr.  Round,  Secretary  National  Prison  Association.  Bible  House, 
New  York  City,  has  them  for  sale — fifty  cents  each,  I  think.  Other 
subjects  were  also  discussed,  almost  exclusively  hy  jiractical  men." 

"William  M.  F.  Round,  National  Prison  Association,  says:  "Re- 
ferred to  report  on  prison  labor,  issued  bv  Prison  Association  of  New 
York  (Doc.  5)." 

Major  McClaughry,  Warden,  Joliet,  Illinois,  says:  '"A  vexed 
question,'  the  answers  to  which  must  vary  according  to  locality,  size, 
and  construction  of  prisons,  the  character  of  their  population,  the 
kinds  of  employment  available  for  occupation  of  the  prisoners,  and 
the  character  of  their  management." 

Question  No.  9,  under  incarceration,  and  replies: 

9.  Should  self-sustaining  in  prison  management  be  a  prominent  question,  or  only  sec- 
ondary to  other  considerations  ? 

F.  B.  Sanborn,  Secretary  Board  of  Health,  Lunacy,  and  Charity, 
Massachusetts,  says:  "9.  I  used  to  think  that  all  prisons  for  long- 
sentenced  convicts  ought  to  be  self-sustaining,  and  still  believe  that 
the  effort  for  this  result  should  be  steadily  made.  But  it  will  not 
always  succeed,  and  in  the  better  prisons,  perhaps  not  often.  It  is 
less  important  than  the  main  object  of  incarceration." 

Z.  R.  Brock  WAY,  Superintendent  Elmira  Reformatory,  says:  '"'I 
think  too  much  stress  has  been  laid  upon  the  financial  results  of 
prison  labor  by  prison  management  hitherto;  that  the  best  economic 
loenefit  the  State  could  derive  is  to  be  had  when  the  prisoners  can  be 
rescued  from  the  predatory  class  and  made  self-supporting,  reasonably 
safe  citizens.  I  believe  the  State  should  pay  the  cost  of  the  convict 
establishment,  and  of  all  the  general  officers,  and  perhaps  some  of 
the  general  expenses,  such  as  heating  and  lighting,  where  very  large 
cost  for  these  items  is  incurred ;  but  beyond  that,  on  the  system  of 
convict  labor  suggested  above,  there  need  be  no  cost  to  the  State,  or, 
to  speak  very  guardedly,  only  trifling  cost." 

General  Brinkerhoff,  Ohio,  answers:  "Manhood-making  rather 
than  money-making  should  be  the  governing  principle  in  every 
prison,  but  I  believe  the  observance  of  this  principle  will  not  neces- 
sarily decrease  tiie  revenues  of  the  prison." 
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Rev.  a.  G.  Byers,  Secretaiy  Ohio  Board  of  Charities,  says:  "  Promi- 
nence should  be  given,  but  it  certainly  is  not  the  first  consideration. 
I  believe  a  prison  of  from  three  hundred  to  one  thousand  prisoners, 
under  State  account  system,  conducted  upon  a  cooperative  system- 
giving  prisoners  a  share  of  the  profits,  not  earnings,  entirely  practica- 
ble and  of  the  highest  utility." 

M.  J.  Cassidy,  Warden,  Philadelphia,  says:  "Self-support  should 
be  the  aim  of  all  teachers  or  directors  of  individuals  in  or  out  of 
prison." 

Colonel  Blunt,  Commandant  at  United  States  Military  Prison, 
Kansas,  says:  "Secondary." 

Rev.  O.  C.  McCulloch,  Indianapolis,  Indiana,  says:  "  Nor  should 
'self-support' be  the  only  aim.  The  economic  factor  has  been  too 
much  emphasized." 

Wm.  M.  F.  Round,  Secretary  National  Prison  Association,  says: 
"A  pri.son  should  be  as  nearly  self-sustaining  as  is  compatible  with 
the  best  protection  of  society — by  the  use  of  best  reformatory  meas- 
ures. The  prison  that  pays  in  dollars  and  cents  is  often  far  from 
profitable  in  the  reclamation  of  offenders;  hence  no  permanent  pro- 
tection against  the  criminal  class." 

Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago, 
answers:  "Secondary,  of  course;  but  the  tendency  is  to  the  extreme 
the  otherway,  in  some  prisons;  and  in  others,  the  debit  balance  being 
larger,  the  boast  is,  '  We  work  to  reform  convicts,  not  to  make  money.' 
Such  officers  seldom  reform  anybody,  however,  and  their  boast  is  but 
an  excuse  for  bad  financial  management.  The  best  managed  prisons 
have  shown  best  financial  results;  but  the  motive  should  not  be  money 
making  to  the  exclusion  of  other  interests." 

Warden  McClaughry  says:  "I  would  place  it  second  to  reforma- 
tory considerations." 

Answers  to  No.  10 — incarceration: 

10.  To  intelligently  and  effectually  treat  prisoners,  should  not  the  officer  in  charge  know 
and  study  each  one  individually;  and,  if  so,  what  is  the  greatest  number  that  should  be 
confined  in  any  one  prison  ? 

F.  B.  Sanborn,  Secretary  of  Massachusetts  Board  of  Health,  Lunacy, 
and  Charity,  says:  "Individual  knowledge  of  each  prisoner  is  neces- 
sary for  his  proper  discipline,  not  to  say  reformation,  and  ordinarily 
five  hundred  convicts  are  enough  for  one  person.  But  there  are  men, 
like  Mr.  Brock waj^  who  can  manage  more  than  that  number;  yet  1 
would  never  willingly  go  beyond  eight  hundred." 

Z.  R.  Brock  WAY,  Superintendent  Elmira  Reformatory,  says:  "An- 
swering your  tenth  question,  I  have  to  say:  No  uniform  or  very 
valuable  reformative  results  can  be  had  except  by  individual  treat- 
ment, which  involves  knowledge  of  the  individuals  composing  the 
prison  population." 

General  Brinkerhoff  says:  "Undoubtedly  six  hundred  I  would 
consider  the  maximum  number,  if  reformation  is  to  be  considered." 

Rev.  a.  G.  Byers  says:  "The  officer  should  know  each  prisoner. 
Six  hundred  should  be  the  maximum,  with  a  minimum  sentence  of 
one  year." 

Warden  M.  J.  Cassidy  says:  "The  'individual  treatment'  system 
is  the  best  method  by  which  the  prisoner  can  be  benefited  or  society 
protected.  Seven  hundred  is  as  many  as  should  be  confined  in  one 
prison ;  that  is  as  many  as  one  man  can  properly  care  for.    A  prison 
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government  is  a  one-man  government,  or  should  be  so,  as  to  its  ad- 
ministration." 

Miss  Duxlop  says:  ''Individual  study  and  knowledge  by  officers 
absolutely  necessary.  To  this  end  cultivate  the  officers.  The  '  ideal 
prison  officer '  must  come.'"' 

Colonel  Blunt  says:  "A — Yes.     B — Not  to  exceed  one  thousand." 

O.  C.  McCuLLOCH,  Pastor,  Indianapolis,  Indiana,  says:  '"'Each  crim- 
inal is  an  individual.  There  are  no  '  criminal  classes.'  Prisons  are 
too  large.  There  should  be  district  prisons  capable  of  holding  two  or 
three  hundred." 

William  M.  F.  Round,  Secretary  National  Prison  Association,  says: 
"  Certainly.  I  should  agree  with  those  penologists  who  saj'  that  there 
should  never  be  more  than  five  hundred  prisoners  in  a  single  prison: 
it  is  a  question  if  that  number  is  not  too  large  for  proper  personal 
supervision.'' 

Charles  E.  Felton,  Superintendent  House  of  Correction,  Chicago, 
replies:  "Yes.  Prisons  should  be  classified  and  small.  There  should 
be  power  to  transfer  from  one  institution  to  another,  however.  In 
convict  prisons  an  officer  can  know  all  about  the  characteristics  of  a 
thousand  men;  but  the  general  officer  seldom  does  know  much  about 
any  one  in  the  prison.  Brockway's  method  of  record  is  a  great  aid 
in  that  direction.     But  there  are  very  few  Brockways." 

Major  McClaughry  says:  "The  officer  in  charge  should  know 
and  study  each  prisoner  individually,  and  no  single  prison  should 
contain  more  than  five  hundred  prisoners  if  it  can  be  avoided." 

Question. No.  11,  incarceration,  and  answers  thereto: 

IL  What  action  can  he  taken  to  make  a  second  (or  more)  timer  in  one  State  the  same 
in  all? 

F.  B.  Sanborn,  Secretary  Board  of  Health,  Lunacy,  and  Charity, 
Massachusetts,  says:  "To  unify  and  harmonize  State  laws  in  regard 
to  second  and  third  offenders,  is  very  desirable,  so  far  as  it  is  practi- 
cable.    How  far  that  may  be  cannot  be  known  until  we  try." 

Superintendent  Brockway,  Elmira  Reformatory,  says:  "As  to 
the  eleventh,  I  do  not  know  how  the  system  of  registers  in  our  coun- 
try can  be  made  very  serviceable.  It  certainly  would  be  desirable  if 
full  information  could  be  afforded  to  the  officers  and  Courts  and  pris- 
ons of  the  country  as  to  every  man  who  crosses  the  Rubicon  of  crime. 
It  seems  to  me,  however,  quite  impracticable." 

General  Brinkerhoff,  Ohio,  says:  "In  Ohio  a  person  convicted 
of  a  third  offense,  whether  committed  in  Ohio  or  elsewhere,  is  ad- 
judged an  habitual  criminal,  and  the  law  requires  that  he  shall  be 
sentenced  for  life.  These  men  are  the  leaders,  the  teachers,  the  or- 
ganizers, the  captains  of  crime,  and  to  remove  them  permanently 
from  society  cannot  be  otherwise  than  a  vast  benefit  to  the  State.  A 
voluntary  interchange  of  information  between  the  several  States 
seems  to  be  the  only  practicable  means  of  securing  combined  action." 

Charles  E.  Felton,  Superintendent  House  of  Correction.  Chicago, 
answers:  "None  whatever,  as  no  two  States  will  be  inclined  to  adopt 
the  same  laws." 

Rev.  a.  G.  Byers,  Columbus,  Ohio,  says:  "  If  I  apprehend  the  ques- 
tion, the  Ohio  law,  which  upon  a  third'  conviction,  no  matter  where 
convicted,  commits  the  prisoner  for  life,  unless  paroled  at  the  discre- 
tion of  the  prison  managers.  He  may  be  paroled,  but  it  ^yill  require 
other  States  to  adopt  like  treatment  of  habitual  criminals." 
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Wakdkx  M.  J.  Cassidy,  Philadelphia,  says:  "The  needs  and  wants 
of  the  different  States  are  so  various  and  the  habits  and  customs  of 
the  people  so  unlike,  also  the  climate,  causes  of  crime,  and  means  of 
repression,  so  different,  that  a  uniform  method  of  dealing  positively 
with  'repeaters'  cannot  be  had." 

Colonel  Blunt,  Military  Prison,  Kansas,  remarks:  "None  but 
branding." 

Major McClaughry,  Warden,  Joliet,  Illinois,  says:  "Exchange  of 
records  and  ])hotographs  between  prisons  would,  I  think,  tend  to  bring 
about  that  result." 

Question  No.  12,  and  answers  thereto: 

12.  WJiat  plan  of  buildings  is  considered  best  in  prison  architecture? 

Charlton  T.  Lewis,  of  New  York  Pri.son  As.sociation,  says:  "The 
subject  of  prison  architecture  will  be  fully  discussed  for  you  by  others, 
so  much  more  skilled  in  it  than  I  am,  that  I  forbear  to  write  of  it. 
That  every  prison  should  be  so  constructed  as  to  keep  the  sexes  sepa- 
rate, to  protect  first  offenders  and  tender  minds  against  association  in 
any  form  with  habitual  criminals,  to  secure  health,  and  to  afford 
opportunities  for  productive  labor,  are  the  principles  fundamental  to 
the  subject,  yet  are  constantly  violated.  Let  these  principles  be  car- 
ried out,  and  county  and  municipal  jails  will  lose  their  horrors." 

Superintendent  Brockway,  Elmira  State  Reformatory,  says:  "As 
to  the  plan  of  building,  I  consider  the  cellular  system,  like  the  Au- 
burn plan,  with  a  large  central  building  with  radiating  wings,  to  be 
the  best  plan  known  to-day." 

General  Brinkerhoff,  Ohio,  answers:  "That  depends  largely 
upon  the  system.  For  the  congregate,  or  Auburn  system,  the  prisons 
at  Concord,  ^[assachusctts;  Providence,  Rhode  Island,  and  Allegheny, 
Pennsylvania,  are  well  planned.  For  the  cellular,  or  solitary  system, 
the  Eastern  Pennsylvania  prison  at  Philadelphia,  Pennsylvania,  is  a 
model.  For  the  reformatory  system  the  pri,son  at  Elmira,  New  York, 
and  that  in  process  of  construction  at  Mansfield,  Ohio,  are  the  best  in 
this  country." 

Rev.  a.  G.  Byers,  Secretary  Board  of  Charities, Ohio:  "That  plan 
of  building  which  affords  an  unob.structed  view  of  halls,  j'ard,  and 
shops  from  the  guard-room." 

Warden  Cassidy,  Philadelphia,  says:  "  One-story,  large  cells,  eight 
by  sixteen,  twelve  feet  liigh." 

Colonel  J3lunt,  Military  Prison,  Kansas:  "Cell  houses  and  shops 
radiating  from  a  common  center." 

Chas.  E.  Felton,  Superintendent  Plouse  of  Correction,  Chicago, 
replies:  "Depends  ujjon  many  things;  cannot  answer." 

Wm.  M.  F.  Round,  Secretary  National  Prison  Association,  says:  "A 
central  building,  with  radiate  wings,  was  most  in  favor  at  the  Inter- 
national Prison  Congress  at  Rome." 

Answers  to  question  No.  13— incarceration: 

1.3.  What  system  of  prison  directorate  do  you  approve;  and  should  it  devote  whole 
time  and  be  salaried? 

Charlton  T.  Lewis,  Chairman  of    Executive  Committee  of  the 
New  York  Pri.son  Association,  says  in  conclusion   on   this,  and  in 
answer  to  other  questions  following:  "On  the  question  how  State 
3h 
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prisons  ought  to  be  controlled,  I  beg  to  refer  you  to  the  provisions  of  the 
Constitution  of  New  York,  Article  V,  Section  4,  which  has  now  been 
in  force  nearly  nine  years.  It  vests  the  entire  control  of  each  prison, 
subject  to  the  laws,  in  a  Superintendent,  appointed  for  five  years. 
The  experience  of  this  State  is  that  such  centralization  of  power  and 
of  responsibility  is  essential  to  success  in  any  prison  system.  The 
greatest  need  of  the  State  in  this  branch  at  present  is  that  the  control 
of  the  county  jails  and  penitentiaries  shall  also  be  brought  under 
some  vigorous,  uniform,  and  responsible  central  administration. 
With  these  brief  suggestions,  in  which,  however  inadequately,  some- 
thing will  be  found  relating  to  each  head  of  your  inquiries,  accept 
my  earnest  wishes  that  great  good  to  your  State  may  result  from  your 
interesting  mission  to  the  eastern  seaboard." 

F.  B.  Sanborn,  Secretary  of  Board  of  Health,  Lunacy,  and  Charity, 
Massachusetts,  says:  "13.  I  doubt  if  State  Prison  Directors  should  be 
salaried,  except,  perhaps,  the  Chairman.  They  should  be  appointed 
l3y  the  Governor,  not  elected  at  the  polls,  and  should  hold  for  long 
terms,  say  five  years.  For  women's  prisons,  some  of  the  Board  should 
be  women." 

Z.  R.  Brockway,  Superintendent  Elmira  Reformatory,  says:  "The 
English  plan  of  prison  directorate  I  believe  to  be  the  best  now  known 
in  the  civilized  world.     It  is  centralized,  with  an  executive  head." 

General  R.  Brinkerhoff,  Ohio:  "13.  A  Board  of  Managers,  with 
not  more  than  one  half  selected  from  one  political  party,  appointed 
by  the  Governor  for  five  or  ten  years,  but  serving  without  compensa- 
tion except  for  actual  expenses.  Such  a  Board  should  have  a  Secre- 
tary, with  salary  large  enough  to  secure  the  services  of  a  first  class 
man." 

Miss  Anna  Dunlop,  Woman's  Reformatory,  Indianapolis,  Indiana, 
says:  "Prison  directorate  controlling  all  prisons  of  State;  jails,  etc., 
being  also  under  their  supervision.  Either  all  or  one  member  to  be 
salaried,  and  devote  whole  time  to  inspection,  etc.  No  political  ap- 
pointments. The  Canadian  idea — Prison  Inspector — somewhat  covers 
this  ground." 

Rev.  a.  G.  Byers,  Secretary  of  Ohio  Board  of  Charities,  says:  "An 
unpaid  directory,  five  in  number,  meeting  monthly,  no  one  of  which 
number  should  be  a  local  or  resident  Director—/,  e.,  live  near  the 
institution." 

M.  J.  Cassidy,  Warden,  Philadelphia,  says:  "A  Board  of  Inspectors 
or  Directors,  not  exceeding  five  in  number,  honorable  gentlemen, 
without  pay,  appointed  by  the  Governor  of  the  State." 

Col.  a.  p.  Blunt,  United  States  Military  Prison,  Kansas,  says:  "  The 
necessary  time  devoted  by  the  Directors  or  Board,  and  should  be  prop- 
erly compensated." 

William  M.  F.  Round,  Secretary  National  Prison  Association,  an- 
swers: "A  strictly  non-partisan  Board  of  Prison  Directors,  not  sal- 
aried, who  elect  a  Superintendent  of  Prisons,  with  whom  is  lodged 
supreme  power  in  all  the  prisons  of  the  State;  who  is  amply  salaried, 
and  who  appoints  all  prison  officers,  the  appointments  subject  to  the 
confirmation  of  the  Directors." 

Rev.  Oscar  C.  McCulloch,  Indianapolis,  Indiana,  says :  "No  salaries 
should  be  paid  but  a  competent  and  well  salaried  Secretary." 

Charles  E.  Felton,  Superintendent  House  of  Correction,  Chicago, 
replies:  "Sole  power  should  be  vested  in  the  Warden,  with  a  super- 
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one  head." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois,  answers:  "I 
have  had  no  experience  with  any  system  except  our  own.  It  works 
well.  The  Commissioners  (three  in  number),  though  salaried,  do  not 
devote  their  whole  time  to  the  prison,  but  exercise  such  supervisory 
control  as  is  deemed  necessary." 

Question  14,  under  head  of  "  Incarceration,"  with  the  answers — 

14.  How  t"in  tlie  evils  of  county  ami  municipal  jails  best  be  remedied? 

F.  B.  Sanborn,  Massachusetts,  writes:  "The  evils  of  county  jails 
can  be  remedied,  in  part,  by  a  system  of  district  prisons,  to  which 
sentenced  offenders  should  go.  These  prisons  may  be  called 'work- 
houses,' or  'penitentiaries' — the  latter  is  their  title  in  New  York.  We 
call  them  'houses  of  correction'  in  Massachusetts." 

Z.  R.  Brockway,  Elmira  Reformatory,  writes:  "The  best  way  to 
remedy  the  evils  of  county  and  municipal  jails  is  to  abolish  them 
altogether,  substituting  district  jails,  on  the  Pennsylvania  plan,  with 
station  houses  for  temporary  detention  where  reciuired." 

Wm.  M.  F.  Round  writes:  "  By  abolishing  them  all  except  as  houses 
of  detention.  Let  all  those  who  break  State  laws  be  dealt  with  by 
the  State.     There  is  where  the  responsibility  belongs." 

Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago, 
Illinois,  replies:  "Construct  them  for  solitary  imprisonment,  and 
conduct  them  on  different  methods  than  those  now  in  vogue." 

Rev.  Oscar  C.  McCulloch,  Indianapolis,  writes:  "They  can  be 
improved  by  the  voluntary  associations  of  citizens,  that  is,  if  visited 
by  such  an  association  and  especially  by  an  association  given  powers, 
as  in  the  case  of  the  New  York  Charities  Aid  Association.  They  could 
suggest  improvements,  and  could  bring  abuses  to  the  notice  of  Gov- 
ernment and  Legislature,  and  to  the  public." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  says:  "Permit  me  to 
refer  you  to  Dr.  Wines'  book,  and  Mr.  Eugene  Smith,  of  Xew  York, 
for  best  answer  to  this  question." 

Gen.  R.  Brinkerhoff  answers:  "There  is  but  one  certain  remedy, 
and  that  is  the  absolute  separation  of  prisoners  so  that  the  old 
scoundrels  cannot  corrupt  the  younger  inmates,  or  plot  mischief  with 
each  other,  and  all  jails  should  be  constructed  so  as  to  admit  of  such 
separation.  In  short,  jails  should  be  solely  places  of  detention  for  per- 
sons awaiting  trial.  After  conviction  felons  should  be  sent  to  the 
penitentiary,  and  minor  criminals  to  district  workhouses.  There  are 
but  two  jails  in  the  United  States  where  absolute  separation  is  en- 
forced. One  is  in  Boston,  Massachusetts,  and  the  other  in  Mansfield, 
Ohio,  and  the  results  in  both  have  been  admirable." 

Rev.  a.  G.  Byers,  Columbus,  Ohio,  says:  "By  a  law  requiring  all 
plans  of  such  prisons  to  be  submitted  to  the  Governor  of  the  State  for 
approval." 

Warden  Cassidy',  Philadelphia,  writes:  "By  the  absolute  separa- 
tion of  the  inmates,  the  keeper  of  the  jail  appointed  by  the  Judges  of 
the  Court  in  which  district  the  jail  is  located  and  held  responsible  by 
the  Court  for  the  proper  performance  of  his  duties.  The  officers  and 
the  management  to  be  under  the  supervision  of  the  Court." 

Col.  a.  P.  Blunt,  Commandant  ]\Iilitary  Prison,  Kansas,  answers: 
"Adopt  the  separate  system,  and  give  them  work." 


36 

Inquiry  15,  incarceration,  and  answers: 

Question  15.  Is  there  a  point  at  which  a  criminal  should  be  dechtred  incorrigible — 
totally  depraved,  without  hope  of  reclamation?  If  so,  should  he  be  isolated— p)it  beyond 
the  power  of  pardon,  and  the  reproduction  of  his  species?  And  what  power  should  de- 
cide, and  how  carry  out  ? 

Z.  R.  Bkockway,  Superintendent  Elmira  Reformatory,  answers: 
"  Your  fifteenth  interrogatory  calls  for  a  carefully  written  essay  which 
I  have  not  now  time,  if  I  were  able,  to  prepare.  There  is  a  point  at 
which  the  criminal  may  be  declared  incorrigible,  in  the  sense  that 
during  the  time  with  the  facilities  and  present  knowledge  he  cannot 
be  cultivated  up  to  the  point  where  he  may  be  allowed  unrestrained 
contact  with  any  community.  Instance:  criminally  insane;  feeble- 
minded criminals;  criminals  whose  physical  constitution  is  so 
diseased  or  deteriorated  that  the  physical  cannot  stand  the  strain 
needed  to  wrest  the  mental  habit  from  its  accustomed  channels  and 
inactivity  into  new  avenues  and  higher  engagements.  These  persons 
would  seem  to  be  better  situated  in  isolation;  others  of  them  would 
get  on  better  with  limited  supervised  association.  If  you  were  to  ask 
me  at  what  point  it  is  best  for  human  society  to  prohibit  the  repro- 
duction of  its  species,  I  fear  I  would  make  a  sweeping  declaration  that 
would  astonish  you.  Therefore  I  think  it  better  not  to  say  anything 
on  that  matter." 

Wm.  M.  F.  Round,  Secretary  National  Board,  writes:  "I  do  not  see 
any  necessity  of  declaring  any  criminal  incorrigible,  though  under 
the  indeterminate  sentence  many  criminals  would  practically  go  to 
prison  for  life." 

General  R.  Brinkerhoff,  of  the  Ohio  Board  of  Charities,  says: 
"No,  except  for  murder  in  the  first  degree,  after  capital  punishment 
has  been  abolished." 

Rev.  a.  G.  Byers,  Secretary  Ohio  Board  of  Charities,  says:  "No; 
no  human  tribunal  may  assume  any  such  prerogative.  There  are 
hardened  natures  to  which  even  the  law  of  kindness  may  seem  but 
an  encouragement  to  wrong-doing,  and  yet  hope  should  never  be  dis- 
couraged. The  only  safe  tribunal  is  an  intelligent,  experienced, 
discriminating  prison  officiary.  The  first  and  most  important  step 
in  any  well  regulated  prison  system  will  provide  for  the  careful  and 
continued  custody  of  depraved  and  polluted  women.  Public  health, 
as  well  as  public  morals  and  social  advancement,  demands  a  separate 
prison  for  females,  under  the  control  and  management  of  pure  men, 
and  with  an  Advisory  Board  of  intelligent  women." 

M.  J.  Cassidy,  Warden  Eastern  Pennsylvania  Prison,  says:  "Life 
sentences  should  be  applied  to  repeaters  of  many  of  the  crimes  of 
which  crime  class  people  pursue  as  honest  people  pursue  a  legitimate 
business;  the  power  to  inflict  such  sentence  vested  in  a  Court  only." 

Rev.  0.  C.  McUulloch,  Indianapolis,  Indiana,  says:  "16.  I  do  not 
think  that  this  can  ever  be  done.  But  as  we  would  regard  a  rattle- 
snake as  dangerous,  so  may  we  regard  a  man,  and  confine  him.  We 
have  no  right  to  consider  him  beyond  reach  of  pardon,  or  to  take 
from  him  his  natural  powers." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  writes:  "  I  think  there 
is  such  a  point,  and  when  reached  the  prisoner  should  be  isolated  as 
above  suggested.  The  Commissioners  should  decide  when  that  point 
is  reached,  subject  to  the  approval  of  the  Executive.  The  sentence 
can  be  carried  out  as  life  sentences  are  now  executed." 
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Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago, 
replies:  "Yes,  if  he  has  no  reasoning  faculties — is  an  insane  man. 
Bid,  who  on  earth  can  decide  as  to  the  fact." 

III.—After  Sla(/e. 

1.  Should  the  State  do  anything  to  help  worthy  discharged  convicts  into  self-sustaining 
free  life;  and,  if  so,  what;  and  how?  From  even  a  moneyed  standi)oint,  is  it  not  economy 
to  do  so? 

To  which  replies  are  made  as  follows: 

F.  B.  Sanborn,  Massachusetts,  says:  "There  should  be  a  small  fund 
provided  for  the  aid  of  discharged  convicts,  and  an  agent  with  the 
authority  of  the  State  behind  him  to  give  them  employment.  To 
this  fund  benevolent  citizens  should  also  contribute.  Well  managed, 
such  a  fund  is  an  economical  arrangement  for  the  State,  since  it  keeps 
a  certain  number  from  returning  to  prison." 

General  Superintendknt  Z.  R.  Brockway,  Elmira,  says:  "Re- 
plying to  your  single  inquiry  under  the  third  division,  the  adoption 
of  the  indeterminate  sentence  with  the  conditional  release  seems  to 
meet  the  requirements  of  the  case." 

Wm.  M.  F.  Round,  Secretary  National  Prison  Association,  writes: 
"  1.  It  is  necessary,  under  our  present  system,  to  help  such  discharged 
convicts  as  are  judged  to  be  worthy.  Under  a  more  advanced  system 
of  crime  treatment  there  should  be  no  such  necessity.  The  criminal 
should  leave  the  prison  cured  of  his  criminal  tendencies — with  the 
ability  to  earn  a  living — with  a  fund  saved  from  surplus  earnings.  If, 
under  these  circumstances,  he  cannot  earn  his  living,  he  should  be 
adjudged  a  member  of  the  incapable  class,  always  tending  to  become 
a  dangerous  class,  and  taken  in  hand  by  the  State  for  further  treat- 
ment." 

General  R.  Brinkerhoff,  Ohio,  answers:  "Most  assuredly  it 
should.  The  post-penitentiary  treatment  is  of  equal,  and,  perhaps, 
of  greater  importance  than  the  treatment  inside  of  the  penitentiary 
w^alls.  The  main  reliance  for  proper  post-penitentiary  treatment 
should  be  parole  discharge,  police  supervision,  and  prisoners'  aid 
associations,  or  State  agents  with  power  to  aid. 

Rev.  a.  G.  Byers,  Secretary  Ohio  Board  of  Charities,  writes:  "The 
State  should  do  everything  possible  to  help  worthy  dischavf/ed  convicts 
into  self-sustaining  life.  Every  State  Prison  should  employ  an  agent 
to  seek  places  of  employment,  place  the  discharged  prisoner,  and  aid 
him  and  his  family  (if  he  has  a  family)  until  such  time  as  he  may 
earn  an  inde])endent  support;  and  this  aid  should  be  considered  a 
loan,  to  be  repaid  (the  principal)  as  soon  as  circumstances  will  allow; 
the  agent  to  maintain  oversight  until  these  results  are  attained. 
There  can  be  no  question  as  between  helping  a  man  to  an  honest 
livelihood,  and  of  leaving  him  no  choice  but  to  resort  to  crime.  It  is 
certainlv  in  the  line  of  public  economy  to  do  so." 

Col.  a.  p.  Blunt,  Kansas,  says:  "A— Yes.  B— Yes.  C— The  Board 
of  Directors  should  decide." 

Warden  M.  J.  Cassidy,  Philadelphia,  says:  "By  teaching  habits 
of  industry  while  in  prison  and  preventing  any  association  with  fel- 
low prisoners,  giving  each  an  opportunity  of  going  out  into  the  com- 
munity unknown  as  having  been  in  prison,  that  he  may  become  lost 
in  the  great  mass  of  people.  He  should  be  given  the  opportunity 
while  in  prison  of  earning  by  his  own  industry  sufficient  money  to 
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keep  him  for  awhile  after  his  release,  making  him  independent  of 
charitable  aid." 

Charles  E.  Feltox,  Superintendent  House  of  Correction,  Chicago, 
replies:  "Yes.  The  transition  is  a  great  one,  and  the  State  should 
devise  a  method." 

Eev.  O.  C.  McCulloch,  Indianapolis,  Indiana,  says:  "  I  have  known 
convicts  sent  out  with  a  little  money,  but  who  have  not  known  what 
to  do.     Still  this  is  the  duty  of  organizations,  and  not  of  the  State." 

Major  McClaughry,  Warden,  Joliet,  Illinois,  writes:  "  It  is  clearly, 
in  my  judgment,  the  duty  of  and  an  economical  measure  of  the  State 
to  aid  worthy  ex-convicts  to  regain  their  footing  in  society-.  Whether 
it  is  best  to  do  this  through  a  State  agent  or  an  a.ssociation,  by  secur- 
ing employment  for  them,  supplemented  by  pecuniary  assistance, 
such  as  purchase  of  tools,  clothing,  etc.,  or  by  furnishing  them  em- 
ployment for  a  time  in  establishments  supported  by  the  State  aid,  as 
is  done  in  some  parts  of  England,  I  am  not  able  to  say." 

IV. —  General  to  all. 
1.  Should  all  the  institutions  of  the  State  be  unified  under  one  common  head? 

F.  B.  Sanborn,  Secretary  Board  of  Charities,  Massachusetts,  writes: 
"All  prisons  of  the  higher  grades,  and  all  State  reformatories,  should 
be  broughit  under  one  general  system.  The  minor  prisons  may  be 
connected  with  the  system,  but  should  be  under  local  management. 
I  think  this  the  only  practicable  arrangement  in  a  large  State,  because 
I  do  not  think  all  the  minor  prisons  can  be  conveniently  managed 
in  their  finances,  etc.,  by  a  State  Board.  They  can,  however,  be  under 
supervision,  and  their  inmates  might  be  transferred  for  purposes  of 
classification  from  one  prison  to  another,  as  is  done  in  ]\hissachusetts. 
I  think  you  are  familiar  with  our  system  in  this  respect,  and  there- 
fore I  will  not  lengthen  this  letter  by  explaining  it." 

Z.  R.  Brockway,  General  Superintendent  Elmira  Reformatory, 
says:  "I  certainly  believe  that  all  the  criminal  institutions  of  the 
State  should  be  under  one  common  head  or  governing  authority." 

Wm.  M.  F.  Round,  New  York,  answers:  "Centralization  by  all 
means,  and  to  the  last  degree.  Reduce  the  responsibility  to  such  an 
affair  that  it  can  be  put  on  one  man's  shoulders.  England  has  proved 
the  wisdom  of  this." 

General  R.  Brinkekhoff,  Ohio,  writes:  "Unification,  under  a 
single  head,  for  general  direction,  and  local  Boards  for  the  details  of 
administration,  I  am  inclined  to  think  is  the  best  plan  to  adopt. 
Unihcation  in  England,  upon  the  whole,  seems  to  have  been  benefi- 
cial. In  this  country  it  has  not  yet  passed  the  experimental  stage, 
but  in  Xew  York,  thus  far,  it  seems  to  work  very  well." 

Rev.  O.  C.  McCulloch,  Indianapolis,  says:  "  1.  I  doubt  whether 
this  could  be  done.  Institutions  may  be  classified  into  charitable 
and  correctional,  and  for  these  two,  I  favor  Boards  similar  to  Boards 
of  State  Charities." 

M.J.  Cassidy,  Warden,  Philadelphia,  says:  "All  the  institutions 
of  the  State  should  be  under  the  supervision  of  a  Board  of  Charities 
appointed  by  the  Governor,  who,  by  virtue  of  his  office,  is  the  head 
of  all  matters  pertaining  to  the  State." 

Rev.  a.  J.  Byers,  Secretary  Board  of  Charities,  Ohio,  says:  "No; 
all  the  prisoners  of  a  State  might  be  .so  unified,  and  possibly  with 
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advantage,  if  a  thorough  prison  system  from  lockup  to  State  Prison 
can  be  adopted." 

R.  W.  McClaughry  answers:  "I  think  not.  I  think  the  penal  and 
reformatory  institutions  should  form  a  group  under  one  common 
supervisory  authority,  the  charitable  institutions  under  another." 

General  to  all : 

2.  What  are  the  most  etfective  steps  that  can  be  taken  to  render  prison  management 
entirely  non-jiartisan  ? 

Please  make  any  other  suggestions  not  covered  by  the  above  questions. 

W.  C.  HENDRICKS, 
President  Penological  Commission,  California. 

F.  Sanborx,  Massachusetts,  answers:  "Non-partisan  prison  man- 
agement can  be  secured  only  gradually  and  after  a  long  struggle, 
except  in  States  where  one  political  party  is  steadily  in  control.  The 
principles  of  civil  service  reform  will  lead  to  tiiis  non-partisan  con- 
trol as  soon  as  anything  can." 

Wm.  M.  F.  Round,  Secretary  National  Prison  Association,  writes: 
"Educate  the  people  to  the  dangers  arising  from  partisan  manage- 
ment of  prisons.  There  can  be  no  good  management  of  prisons  when 
the  responsibility  rests  with  a  single  party,  or,  as  oftener  the  case, 
with  the  fraction  of  a  party.  The  danger  from  the  criminal  class  is 
to  the  whole  public,  and  the  whole  public  must  delegate  the  author- 
ity and  responsibility  to  its  own  servants." 

General  R.  Brinkerhoff,  Ohio  Board  of  Charities,  answers:  "A 
civil  service  sj'stem,  with  probationary  tests,  followed  by  permanence 
of  official  tenure,  during  good  behavior,  I  think  the  best,  but  appoint- 
ing Boards  equally  divided  between  political  parties,  or  equal  divis- 
ion of  the  offices  (as  in  Indiana),  will  secure  good  results." 

Rev.  Oscar  C.  McCuLLOCH,  Indianapolis,  Indiana,  says:  "Public 
opinion.  State  civil  service  associations.  Boards  of  State  Charities  and 
State  Reform." 

Michael  J.  Cassidy,  Warden  Eastern  Pennsylvania  Prison,  writes: 
"By  the  appointment  of  gentlemen  as  Inspectors  or  Directors  who 
would  not  carry  politics  into  their  private  business  or  allow  it  to  inter- 
fere with  their  relations  to  society;  there  are  many  such  in  every  com- 
munity. Politics  should  in  no  way  enter  into  any  part  of  a  prison 
management  or  direction." 

Col.  a.  p.  Blunt,  Commandant  United  States  Military  Prison,  Kan- 
sas, says:  "  Make  the  tenure  of  office  for  life,  or  during  good  behavior, 
if  found  naturally  adapted  to  the  work." 

Rev.  a.  G.  Byers,  Secretary  Board  Charities,  Ohio,  writes:  "The 
civil  service  laws  of  New  York  and  Massachusetts,  are  practicable 
and  tend  directly  to  the  elimination  of  partisan  politics.  I  think 
3'our  questions  fully  cover  the  ground,  so  far  as  prisons,  their  organ- 
ization and  management  is  concerned,  but  would  suggest  as  a  coordi- 
nate branch  of  the  prison  system  of  any  State,  that  the  police  of  the 
State  should  be  under  the  authority  of  the  Cliief  Executive  of  the 
State,  the  Governor  being  Chief  of  Police  just  as  in  the  State  Govern- 
ment he  is  Commander-in-Chief  of  the  military  force  of  the  State." 

Ma.jor  R.  W.  McClaughry,  Warden,  Joliet,  Illinois,  writes:  "Di- 
vorce your  police  and  repressive  systems  entirely  from  politics,  and 
govern  your  |)enal  and  reformatory  institutions  by  '  mixed '  Boards 
or  Commissions." 
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To  the  last  two  questions,  the  following  replies  are  made: 
General  to  All.  — First — Yes.    Second — Select  officers  who  are  so 
efficient  that  the  politicians  dare  not  discharge  them.   Efficient  officers 
don't  meddle  much  with  politics  (nor  yet  with  religion!),  but,  a  good 
officer  is  all  the  better  for  being  religious. 
Very  truly  yours, 

CHAS.  E.  FELTON, 
Superintendent  House  of  Correction,  Chicago. 

The  following  were  the  questions  asked  in  Form  2,  and  their 
answers : 

To 

In  the  interest  of  prison  nianagenient  for  California,  and  in  behalf  of  the  Penological 
Commission  of  that  State,  the  following  questions  have  been  formulated  and  propounded 
to  you  as  a  practical  prison  officer.  In  answering,  please  sign  in  your  present  or  former 
official  capacity: 

Question  1.  How  should  the  officers  and  attaches  of  a  prison,  other  than  the  Warden^ 
be  appointed? 

To  which  I  have  the  following  answers;  from — 

Warden  Isaac  G.  Peetrey,  Columbus,  Ohio:  "By  the  Warden, 
subject  to  confirmation  by  the  Board." 

Rev.  a.  G.  Byers,  Secretary  Board  of  Charities,  Ohio:  "By  the 
Warden." 

Colonel  A.  P.  Blunt,  Military  Prison,  Kansas:  "By  the  Warden, 
always." 

General  S.  E.  (Chamberlain,  Warden  Connecticut  Penitentiary: 
"  By  the  Warden,  by  all  means." 

Warden  M.  J.  Cassidy,  Philadelphia:  "All  subordinate  officers 
should  be  employed  by  the  Warden,  subject  to  his  direction  only, 
and  removed  or  discharged  by  him  for  cause,  and  he  be  the  judge  of 
the  sufficiency  of  the  cause." 

Charles  E.  Felton,  Superintendent  House  of  Correction,  Chicago: 
"First— All  subordinate  officers  and  employes  should  be  appointed 
by  the  Warden,  subject  to  reuioval,  for  cause,  by  the  Board  of  Man- 
agers." 

Major  R.  AV.  McClaughry,  Warden,  Joliet,  Illinois:  "I  think  the 
Illinois  system  the  best.  The  Warden,  Chaplain,  and  Physician  are 
appointed  by  the  Board  of  Commissioners.  The  appointment  of 
Deputy  Warden,  Clerk,  and  Steward  (purchasing  agent)  are  made  by 
the  Warden,  and  confirmed  by  the  Board.  The  Warden  appoints  all 
other  officers  and  attaches,  and  can  remove  all  officers  and  employes 
except  Chaplain  and  Physician." 

Rev.  Fred.  H.  Wines,  Secretary  Board  of  Charities,  Illinois:  "The 
general  principle,  which  should  govern  appointments  in  all  institu- 
tions, is  that  the  executive  officer  in  charge  cannot  be  held  account- 
able for  results  unless  he  has  full  power.  His  control  of  employes 
will  not  be  what  it  should  be,  unless  they  feel  that  they  owe  their 
appointments  to  him,  and  that  he  can  at  any  moment  discharge  them, 
if  they  fail  to  carry  out  his  orders.  The  Directors  cannot  act  as  offi- 
cers in  immediate  charge  of  a  prison,  and  the  more  they  assume  of 
the  powers  which  properly  belong  to  the  Warden,  the  less  efficient 
the  management  will  be.  Their  peculiar  function  is  to  observe  him 
and  see  that  he  is  competent  and  trustwortiiy.  The  appointments 
made  by  Directors  are  apt  to  be  political  in  their  character,  and  the 
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introduction  of  politics  into  prison  management  is  the  curse  of  our 
American  prison  system." 

Warden  John  \V.  Horn,  Maryland  Penitentiary:  "It  makes  very 
little  difi'erence  how  he  may  be  appointed,  provided  he  does  not  de- 
pend upon  politics  for  iiolding  the  position,  and  thereby  made  liable 
to  be  removed  by  change  of  administration.  A  fully  competent  War- 
den should  not  be  removed  from  any  such  cause." 

<>iuestioii  2.  iShould  the  riiysician  and  Chai>laiii  be  entirely  subordinate  to  the  Warden, 
and  subject  to  his  arbitrary  discharge,  or  more  or  less  independent  of  him? 

To  which  I  have  the  following  answers: 

From  Is.\AC  G.  Peetrey,  Warden,  Penitentiary,  Columbus,  Ohio: 
"They  should;  subject  to  suspension,  awaiting  action  by  the  Board." 

Rev.  a.  G.  Byers,  Secretary  Board  of  Charities,  Ohio.^  "All  officers 
should  be  subordinate  to  the  Warden,  subject  to  his  discharge  for 
cause,  with  right  of  appeal  to  the  Board  of  Directors." 

Colonel  A.  P.  Blunt,  Commandant  at  Military  Prison,  Kansas: 
"This  question  is  somewhat  ambiguous.  The  Physician  and  Chap- 
lain should  have  charge,  each  of  his  specific  department,  but  always 
subject  to  the  general  control  of  the  Warden,  and  always  in  harmony 
with  the  general  regulations  governing  the  prison.  The  Warden 
should  have  the  right  to  remove  for  cause." 

General  S.  E.  Chamberlain,  Warden  Connecticut  Penitentiary, 
writes:  "  Independent  of  the  Warden,  but  subject  to  prison  discipline." 

Michael  J.  Cassidy,  Warden  Philadelphia  Penitentiary:  "The 
staff  officers,  Physician,  Clerk,  Chaplain,  or  Moral  Instructor  should 
be  independent  of  the  W^arden  as  to  their  appointment  or  removal, 
but  in  all  respects  they  should  recognize  the  Warden  as  chief  of  the 
whole." 

Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago: 
"Physician  and  Chaplain  should  not  be  appointed  b}^  the  Warden;  nor 
be  subject  to  his  arbitrary  discharge,  but  their  duties,  as  defined  by 
the  rules,  should  make  them  subordinate  to  the  Warden  in  very 
limited  extent.  For  incapacitj-,  neglect,  or  other  good  cause,  upon  his 
recommendation,  the  managers  should  make  change.  Usually,  men 
who  are  lacking  in  ability  are  selected  for  those  positions.  There  are 
questions  often  arising,  however,  which  only  a  Board  of  Managers 
should  settle." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois:  "No.  They 
should  be  expected  to  obey  the  general  orders  of  the  Warden,  and 
should  be  subject  to  suspension  by  him  in  cases  of  emergency,  until 
the  next  meeting  of  the  Board.     (Our  Board  meets  monthly.)" 

Jno.  W.  Horn,  Warden,  Maryland:  "Entirely  subordinate  except 
in  their  particular  departments,  the  duties  of  which  should  be  clearly 
defined,  which  should  govern  the  actions  of  the  Warden  as  well  as 
the  two  officers  named.  They  should  not  be  discharged  by  the  War- 
den. He  should  have  the  power  to  suspend  them,  and  if  found 
guilty  of  any  neglect  of  duty  they  should  be  removed  by  the  Board 
of  Pri.son  Commissioners,  Governor,  or  some  power  liaving  authority', 
other  than  the  Warden." 

^iuestion  3.  Should  i)risoners  be  treated  as  humanely  as  possible  consistent  with  safety 
and  discij)line,  <.r  their  treatment  made  strict  and  severe? 

To  which  I  have  the  following  answers: 
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From  Isaac  G.  Peetrey.  Warden  Ohio  Penitentiary:  "Strict  dis- 
cipline with  liumane  treatment.  Your  question  implies  that  if 
humane  treatment  is  used  it  is  at  the  expense  of  discipline." 

Rev.  a.  Lt.  Byers,  Secretary  Ohio  Board  of  Charities:  "No  la\r 
of  humanity  should  ever  be  violated  in  the  treatment  of  men,  under- 
going discipline  for  violation  of  human  laws.  Kindness  is  the 
utmost  severity:  both  heart  and  will  are  subject  to  its  power,  when 
properly  or  prudently  exercised."' 

Col.  a.  p.  Blunt.  Commandant  Military  Prison,  Kansas:  "  As  hu- 
manely as  possible." 

General  S.  E".  Chamberlain,  AVarden  Connecticut  Penitentiary: 
"Humanely  as  possible,  but  no  luxuries." 

M.  J.  Cassidy,  Warden  Pennsylvania  Penitentiary  at  Philadelphia: 
*'  Prisoners  should  be  treated  fairly,  as  men  would  be  treated  in  any 
of  the  businesses  of  life,  and  their  individual  characters  considered 
in  order  to  treat  the  malady  with  which  they  are  afflicted." 

Chas.  E.  Felton,  Superintendent  Chicago  House  of  Correction: 
"The  discipline  of  a  prison  should  be  rigid,  so  to  speak,  and  still  pris- 
oners should  be  treated  humanely.  Laxity  of  enforcement  of  the 
requirements  of  rules  is  not  necessarily  treating  Jiumanely.  What- 
ever the  sy.stem  is,  there  should  be  full  compliance,  and  instantane- 
ous, on  the  part  of  inmates:  but  officers  should  so  enforce  rules  as  not 
to  create  frictions,  if  possible." 

Major  R.  W.  McClaughry',  "Warden  Joliet  Prison,  Illinois:  "I 
think  it  is  entirely  'consistent  with  safety  and  discipline' to  treat 
prisoners,  at  all  times,  humanely.  Humane  treatment  is  also  consis- 
tent with  strict  and  even  severe  discipline,  provided  it  be  adminis- 
tered without  cruelty  or  brutality.  Thus  qualified.  I  deem  rigid 
discipline  the  most  humane." 

Rev.  Fred.  H.  Wines,  Secretary  Board  of  Charities,  Illinois:  "Pris- 
oners should  always  be  treated  as  humanely  as  possible,  consistent 
with  safety  and  discipline,  provided  that  it  is  not  meant  by  this  that 
they  should  be  pampered  or  made  to  feel  that  crime  is  profitable  as  a 
means  of  obtaining  employment  and  physical  comfort."" 

John  W.  Horn,  Warden  Maryland  Penitentiary:  "Humanity 
should  always  be  considered  in  the  management  not  only  of  human 
beings,  but  of  every  order  of  animals.  Discipline  should  be  firm, 
steady,  and  mild.  No  human  being  was  ever  made  better  by  cruel 
treatment." 

Question  4.  .Should  prisoners,  under  proper  restrictions,  have  the  privilege  of  appeal 
from  the  officer  in  charge  to  the  Warden,  and  from  the  Warden  to  the  Directors,  or  of 
writing  the  Governor  withuui  official  surveillance  ?  What  would  be  the  etiect  on  disci- 
pline of  their  knowing  that  there  was  such  an  appeal  to  a  power  behind  their  officers  ? 

Isaac  G.  Peetrey,  Warden  Ohio  Penitentiary:  "Yes,  sir;  except 
writing  to  the  Governor  without  official  surveillance.  Our  prisoners 
understand  they  can  appeal  to  the  Warden  at  all  times,  and  person- 
ally or  by  writing  make  known  their  grievance  to  the  Board." 

Rev.  a.  G.  Byers,  Secretary  Board  of  Charities,  Ohio:  "Prisoners 
should  have  the  right  of  appeal  to  the  highest  authority  in  the  prison 
management.  The  eflfect  of  such  right  of  appeal  is  entirely  depend- 
ent upon  the  character  of  the  officers  of  the  prison.  If  proper  persons 
are  employed,  the  appeal  will  very  seldom  be  made,  and,  when  made, 
will  have  the  acquiescence  of  the  officer,  and  thereby  promote  the 
discipline  of  the  prison." 


43 

Col.  a.  p.  Blunt,  Coiumandant  Military  Prison,  Kansas:  "To  tlie 
first  clause  of  the  sentence,  yes.  To  remainder  of  sentence,  no.  The 
effect  on  discipline  would  be  very  subversive." 

General  S.  E.  Chamberlain,  Warden  Connecticut  Penitentiary: 
"First — They  should  have  the  right  to  appeal.  Second — It  would 
depend  on  the  ideas  of  discipline  entertained  by  the  Directors." 

M.  J.  Cassidy,  Warden  Pennsylvania  Penitentiary  at  Philadelphia: 
"Prisoners  individually  should  have  the  right  to  appeal  from  the 
treatment  of  an  overseer  or  keeper  to  the  Warden,  and  it  should  be 
the  overseer's  imperative  duty  to  report  to  the  Warden  any  case  of 
a  prisoner  desiring  an  interview.  The  prisoner  also  should  have  the 
privilege  of  appealing  his  case  to  an  Inspector  or  Director  of  the 
prison,  but  to  no  authority  outside  of  the  prison  management;  nor 
should  any  communication  be  allowed  to  pass  out  or  in  not  subject 
to  the  a]iproval  of  the  Warden  or  by  his  authority. 

Charles  E.  Felton.  Superintendent  House  of  Correction,  Chicago: 
*'  Fourth — Prisoners  should  have  the  privilege  of  appeal  to  the  War- 
den; in  fact,  they  should  be  permitted,  as  individuals,  to  see  and  talk 
with  him  as  to  their  own  conduct  or  interests  at  any  reasonable  time. 
Subordinate  prison  officers  are  often  in  the  wrong.  The  fact  that 
they  are  generally  the  complainants  is  sufficient  reason  why  they 
should  not  constitute  the  Court  and  the  executioner.  The  Warden 
should  have  an  evenly  balanced  mind;  should  weigh  evidence  and 
determine  facts,  and  give  directions  as  to  punishments.  And  his  dic- 
tum should  be  without  appeal.  The  effect  of  the  liberty  to  appeal  to 
a  higher  power,  or  of  making  complaint  in  writing  to  Boards  above 
the  Warden,  or  to  the  Governor,  is  shown  best  in  Massachusetts  pris- 
ons. You  do  not  need  to  make  the  experiment.  The  supposition 
is  that  the  higher  power — the  Board  of  Inspectors  or  the  Governor — 
has  appointed  an  efficient  Warden.  It  is  an  easy  matter  to  determine 
as  to  his  success  without  inviting  as  an  irritant  the  opinion  of  the 
prisoners  or  officers  under  him.  If  his  success  is  not  satisfactory,  he 
should  be  retired  early,  but  not  through  the  direction,  by  proxy,  of 
the  prisoners  themselves." 

Major  R.  W.  McClaughry,  Warden  Joliet  Penitentiary,  Illinois: 
"They  have  the  right  of  appeal  in  this  prison,  clear  up  to  the  Gover- 
nor, save  that  all  letters  addressed  to  the  Governor  must  pass  through 
the  Warden's  liands.     The  system  works  well  here." 

Rev.  Fred.  H.  Wines,  Secretary  Board  of  Charities,  Illinois:  "I 
see  no  objection  to  allowing  prisoners  the  privilege  of  appeal  from 
what  they  may  regard  as  injustice  to  a  higher  power,  but  many 
advantages  in  this  course,  which  is  adopted  in  some  prisons.  The 
appeal  should  be  by  a  sealed  communication,  not  read  by  the  person 
appealed  from,  and  opportunity  for  such  communications  should  be 
given  to  every  prisoner." 

John  W.  Horn,  Warden  Maryland  Penitentiary:  "The  right  of 
appeal  should  be  denied  no  one,  M'hether  in  prison  or  out  of  it.  From 
the  officer  to  the  Warden,  and  from  the  Warden  to  the  Directors, 
beyond  which,  in  my  opinion,  it  should  not  go.  The  cause  of  com- 
plaint should  be  unsealed,  placed  in  the  hand  of  the  officer,  indorsed 
by  him,  and  placed  before  the  Warden,  who  should  see  it  laid  before 
the  Directors.  Any  failure  to  forward  a  respectful  appeal  should 
result  in  the  removal  of  the  officer,  from  the  Warden  down.  It  is  to 
be  presumed,  however,  that  the  Directors  would  exercise  due  care  not 
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to  censure  any  officer  unless  the  offense  was  one  of  moment,  as  that 
would  result  in  the  destruction  of  all  discipline." 

(Question  5.  What  form  of  punishment  do  you  approve  of  in  enforcing  prison  rules? 

To  which  the  following  answers  are  made: 

Isaac  G.  Peetkey,  Warden  Ohio  Penitentiary:  "Deprive  the 
offender  of  his  writing  permit,  his  ration  of  tobacco,  receiving  visits 
from  his  friends,  loss  of  grade,  and  lash,  either  Warden  Brush's  slide 
or  water  from  the  hose." 

Rev  a.  G.  Byers,  Secretary  Board  of  Charities,  Ohio:  "None;  that 
is,  no  positive  infliction  of  pain;  simply  deprivation  of  privileges,  to 
the  extent  of  starvation,  if  necessary;  but  let  it  be  kindly,  while  reso- 
lutely enforced." 

Col.  a.  p.  Blunt,  Commandant  Military  Prison,  Kansas:  "Any 
kind,  excepting  corporal." 

General  S.  E.  Chamberlain,  Warden  Connecticut  Penitentiary: 
"Solitary,  and  withdrawal  of  privileges." 

M.  J.  Cassidy,  Warden  Eastern  Pennsylvania  Penitentiary,  Phila- 
delphia: "  The  withholding  of  some  or  all  privileges,  as  the  nature  of 
the  offense  and  the  character  of  the  individual  would  justify." 

Charles  E.  Eelton,  Superintendent  House  of  Correction,  Chicago: 
"  That  question  is  too  large  an  one  for  less  than  a  long  paper.  Every- 
thing depends  upon  the  kind  of  an  institution,  and  the  prisoners  in 
it.  Generally,  not  by  the  infliction  of  physical  pain,  but  by  the  sus- 
pension of  privileges,  loss  of  'good  time,'  or  marks,  etc.  Occasionally, 
by  the  infliction  of  physical  pain,  however.  As  to  the  kind  of  pun- 
ishment— means  of  inflicting  physical  pain — much  depends  upon  the 
part  of  the  country  the  institution  is  located  in,  and  the  nationality 
or  race  of  inmates.  Flogging  is  abhorrent  to  the  average  northern 
mind.  In-  the  South,  otherwise.  Upon  an  Anglo-Saxon  it  creates 
hatred,  and  is  not  wholesome  in  its  effects.  Upon  the  African,  or 
the  low-down  white  of  the  South,  and  upon  vicious  boys,  it  may  be 
extremely  deterrent,  to  say  the  least.  It  is  said  that  the  Chinaman 
does  not  like  to  lose  his  'cue.'  We  have  not  tried  that.  It  may  be  a 
good  way  of  solving  a  portion  of  the  Chinese  question,  so  far  as  relates 
to  prison  management.  But  any  method  of  enforcing  discipline  by 
the  infliction  of  physical  pain  is  necessarily  faulty,  and  to  be  avoided 
if  possible. 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois:  "Solitary 
confinement  in  a  lighted  cell,  on  reduced  rations  of  bread  and  water, 
for  aggravated  offenses.  I  require  the  prisoner,  in  addition  to  the 
above,  to  stand  handcuffed  to  the  grating  of  his  cell  door,  in  a  natural 
position,  a  number  of  hours  each  day,  to  be  determined  by  his  health. 
This  punishment  is  tiresome  and  monotonous,  but  not  painful,  and 
gives  the  best  results  of  any  I  have  ever  seen  tried." 

Rev.  Fred.  H.  Wines,  Secretary  Board  of  Charities,  Illinois:  "The 
less  punishment  in  prison  the  better.  Much  punishment  argues  in- 
competence in  the  Warden.  My  opinions  on  this  subject  coincide 
with  those  of  Warden  McClaughry,  as  expressed  by  him  at  the  Prison 
Conference  in  Detroit." 

John  W.  Horn,  Warden  Maryland  Penitentiary:  "In  this  prison 
we  use  the  lash,  dark  cell,  and  prohibit  writing  to  or  receiving  visits 
from  friends.  I  am  opposed  to  the  lash  or  any  other  system  degrad- 
ing in  its  nature.     I  have  found  the  cells  to  be  sufficient  for  conquer- 
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ing  the  wor.st  ca.ses  we  liave,  and  as  its  duration  depends  upon  the 
party  punished,  it  becomes  mostly  self-imposed.  The  only  thing  that 
can  be  urged  against  it  is  that  the  State  loses  the  labor  of  the  man, 
which  is  not  a  valid  objection." 

t).  What  fnriii  of  religious  observances  should  be  enforced? 

To  which  the  following  answers  are  made: 

Isaac  G.  Peetrey,  Warden  Ohio  Penitentiary:  "All  should  attend 
divine  service  on  Sabbath.  I  admire  our  plan  of  having  no  Chap- 
lain, but  have  ministers  invited  from  different  })arts  of  the  State  to 
fill  the  pulpit.'" 

Rev.  .a.  G.  Byers,  Secretary  Board  of  Charities,  Ohio:  "None.  Let 
there  be  the  usual  Sabbath  religious  observances  in  simple  form  and 
catholic  spirit,  but  force  no  man  to  attend  such  service." 

CoLONKL  A.  P.  Blunt,  Commandant  Military  Prison,  Kansas:  "Re- 
ligious observances  should  be  voluntary." 

Generals.  E.  Chamberlain:  "Protestant,  enforced;  Catholic,  op- 
tional." 

M.  J.  Cassidy,  Warden  Pennsylvania  Penitentiary,  Philadelphia: 
"The  unadorned  Gospel  of  Christ,  without  any  application  of  external 
forms.  Any  prisoner  should  have  the  right  to  be  visited  by  a  clergy- 
man of  his  own  choice  at  all  proper  times." 

Charles  E.  Felton,  Superintendent  House  of  Correction,  Chicago: 
"Prisoners  should  attend  divine  service,  if  held,  regardless  of  the 
church  holding  service.  A  Chaplain  who  makes  his  service  exclu- 
sively— or  rather  offensively — sectarian,  should  be  requested  to  resign. 
Protestant  or  Romish  prisoners  will  not  hear  anything  from  either 
which  can  in  the  least  harm  them." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois:  "I  would  en- 
Jorce  no  form  of  religious  observance.  Attendance  upon  chapel  ser- 
vice, Sunday  school,  mass,  etc.,  should  be  voluntary,  but  such  services 
should  be  regularly  provided  for  all  who  wish  to  attend." 

Rev.  Fred.  H.  Wines,  Secretary  Board  of  Charities:  "I  approve  of 
the  practice  pursued  in  European  prisons,  of  allowing  to  Catholics, 
Protestants,  and  Jews  the  ministrations  of  their  own  religious  faith 
by  ordained  ministers  of  each  of  these  three  forms  of  belief.  But  I 
would  not  allow  the  fact  that  a  prisoner  is  a  member  of  any  particular 
church  or  sect  to  exempt  him  from  the  obligation  to  attend  general 
exercises  of  a  non-sectarian  character,  in  the  chapel." 

Jno.  W.  Horn,  Warden,  Maryland:  "Every  man,  even  a  convict, 
should  be  permitted  to  worship  God  according  to  the  dictates  of  his 
own  conscience  (if  he  has  any).  We  have  both  Protestant  and  Cath- 
olic worship  every  Sabbath.  If  any  Jews  are  in  prison  they  are  per- 
mitted to  see  a  rabbi.  All  are  required  to  attend  church  services 
every  Sabbath  by  the  clergyman,  ])riest,  or  parson.  At  these  services 
no  creed  is  ever  preached.  We  have  no  Chaplain,  yet  our  people  are 
well  attended  to." 

Question  7.  To  what  extent,  and  how,  .should  schooling  and  moral  instruction  be  con- 
ducted ? 

To  which  the  following  answers  are  made: 

Isaac  G.  Peetrey,  Warden  Ohio  Penitentiary:  "The  illiterate 
should  be  taught  to  read  and  write,  and  a  library  of  popular  works 
open  to  all." 
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Rev.  a.  G.  Byers,  Secretary  Board  of  Charities,  Ohio:  "To  the  ut- 
most extent  possible,  by  a  regular  system  of  instruction  in  prison 
school  for  the  illiterate,  and  lectures  to  all  on  practical  morality." 

Col.  a.  p.  Blunt,  Commandant  Military  Prison,  Kansas:  "Of  con- 
ducting ordinary  business  transactions  intelligently,  of  being  truth- 
ful, virtuous,  and  honest.     The  ^liow'  cannot  be  stereotyped." 

Gen.  S.  E.  Chamberlain,  Warden  Connecticut  Penitentiary:  "To 
suit  the  requirements  of  the  convicts." 

M.  J.  Cassidy,  Warden  Eastern  Penitentiary,  Philadelphia,  Pennsyl- 
vania: "The  illiterate  should  be  taught  to  read  and  write,  and  to 
understand  figures.  One  of  the  regular  officers,  a  school  teacher  for 
the  purpose  of  instructing  the  illiterate  but  nothing  more.  Any  fur- 
ther education  can  be  had  by  study.  Facilities  for  furnishing  such 
books  as  the  prisoner  may  require,  if  he  is  sufficiently  industrious  to 
earn  money  for  that  purpose,  should  be  given  him." 

Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago:  "In 
convict  prisons,  the  reformative  agencies  should  be,  first,  labor;  sec- 
ond conformity  to  discipline,  under  the  rules,  and  the  rules  should 
cover  all  matters  tending  to  elevate  the  inmate;  third,  schooling  in  or- 
dinary secular  branches,  and  moral  teaching,  but  not  necessarily  reli- 
gious instruction.  Leave  that  to  the  priest,  for  his  Sabbath  labors 
only." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois:  "  For  lack  of 
experience,  I  am  not  prepared  to  say  to  what  extent  they  should  be 
conducted,  but  certainly  to  a  greater  extent  than  now  conducted  in 
any  penal  institution  within  my  knowledge,  except,  perhaps,  the  Re- 
formatory at  Elmira,  New  York." 

Rev.  Fred.  H.  Wines,  Secretary  Board  of  Charities,  Illinois:  "Every 
l^risoner  should  receive  in  prison  all  the  education  that  he  will  take, 
and  that  can  be  given  him,  in  the  time  available  for  this  purpose. 
He  should  be  in  school  most  of  the  time  when  not  in  the  shop.  In- 
struction in  morals  is  as  essential  to  the  purposes  which  should  be 
kept  in  view  as  secular  teaching  or  labor." 

John  W.  Horn,  Warden  Maryland  Penitentiary:  "I  do  not  believe 
convicts  should  be  sent  to  a  prison  university  as  a  punishment  for 
their  crimes.  Those  unable  to  read  might  be  assisted  to  do  so.  They 
should  be  instructed  in  morals." 

8.  To  what  extent  may  the  friends  and  relatives  of  prisoners  be  allowed  to  see  them, 
and  what  is  the  effect  of  ordinary  unrestricted  visiting  ? 

Isaac  G.  Peetrey,  Warden  Ohio  Penitentiary:  "We  allow  prison- 
ers to  see  friends  as  often  as  every  thirty  days.  The  effect  of  visiting 
is  generallj^  good." 

Rev.  a.  G.  Byers,  Secretary  Board  of  Charities,  Ohio:  "Ordinarily 
visiting  by  friends  should  not  be  encouraged,  and  the  same  is  true  of 
relatives.  Discontent,  despondency,  even  despair,  may  be  regarded 
as  effects  resulting  from  ordinary  unrestricted  visiting." 

Col.  a.  p.  Blunt,  Commandant  Military  Prison,  Kansas:  "A — Say 
once  a  month.     B — It  is  demoralizing." 

Gen.  S.  E.  Chamberlain,  Connecticut  Penitentiary:  "Once  in  two 
months  is  often  enough  for  discipline." 

M.  J.  Cassidy,  Warden  Pennsylvania  Penitentiary,  Philadelphia: 
"Friends  or  relatives  should  be  perniitted  to  visit  the  prisoner  at 
fixed  periods  designated  by  the  Inspectors.    All  visitation  of  prisoners 
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should  be  under  their  control  absolutely.  Ordinary  or  unrestricted 
visiting,  other  than  that  authorized  by  law,  should  not  be  permitted 
under  any  pretense  whatever." 

Charles  E.  Feltox,  Superintendent  House  of  (correction,  Chicago: 
"Unrestricted  visiting  is  not  to  be  tolerated.  Friends  and  relatives, 
if  of  good  character,  by  visitation  can  assist  much  in  reformation. 
Let  the  authorities  be  quite  liberal  in  granting  permits." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois:  "We  permit 
visits  once  in  eight  weeks,  which  I  think  is  often  enough,  except  in 
special  cases,  which  are  disposed  of  as  they  arise.  Unrestricted  visit- 
ing cannot  but  be  demoralizing  to  all  concerned.  It  has  never  been 
permitted  in  this  prison." 

Rev.  Fred.  H.  Wines,  Secretary  Board  of  Charities,  Illinois:  "Or- 
dinary unrestricted  visiting  of  prisoners  cannot  be  permitted  without 
a  most  deleterious  influence  upon  the  discipline.  Visits  from  friends 
should  be  regarded  as  a  privilege,  the  forfeiture  of  which  is  one  form 
of  mild  punishment.  As  far  as  possible  they  should  be  conflned  to 
near  relatives,  and  the  number  of  visits  allowed  each  month  should 
be  regulated  by  rule,  always  with  discretionary  power  in  the  Warden 
to  suspend  this  rule  where  circumstances  are  such  as  to  justify  the 
suspension." 

John  W.  Horn,  Warden  Maryland  Penitentiary:  "Relatives  should 
be  permitted  to  visit  not  oftener  than  once  in  every  month.  Friends 
only,  where  they  have  no  relatives.  Unrestricted  visiting  I  should 
think  very  pernicious.  Visits  should  not  exceed  twenty  minutes,  and 
all  conversation  should  be  in  the  presence  and  hearing  of  any  officer." 


[).  What  is  the  effect  of  general  uewsjiaper  reading? 


To  which  the  following  answers  are  made: 

Isaac  G.  Peetrey,  Warden  Ohio  Penitentiary:  "The  home  paper, 
published  in  the  county  of  conviction,  has  a  good  effect." 

Rev.  a.  G.  Byers,  Secretary  Board  of  Charities,  Ohio:  "The  gen- 
eral newspaper  reading  is  of  doubtful  propriety.  A  good  family  or 
religious  paper  would  not  be  objectionable;  but  these  are  not  the  kind 
of  papers  that  prisoners  would  select." 

Col.  a.  p.  Blunt,  Commandant  Military  Prison,  Kansas:  "Im- 
moral publications  excluded,  it  is  good." 

General  S.  E.  ChaxMBehlain,  XVarden  Connecticut  Penitentiary: 
"Should  not  be  permitted." 

M.  J.  Cassidy',  Warden  Pennsylvania  Penitentiary  at  Philadel- 
phia: "Weekly  newspapers  and  periodicals  of  moral  character  (not 
flash  story  papers)  are  of  much  beneflt  and  ho  detriment  to  the  disci- 
pline or  good  order  of  the  prison.  A  good  library  is  the  most  impor- 
tant element  in  prison  discipline,  the  withholding  the  library  book 
is  one  of  the  most  effective  punishments,  besides  its  instructive  agency 
in  forming  better  habits,  and  greater  knowledge  of  their  fellow  man, 
many  of  their  old  bad  habits  leave  them  by  the  aid  of  the  prison 
library." 

Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago; 
"  Daily  papers  are  objectionable,  newspapers  also,  literary  papers  not 
so.  Any  reading  matter  which  will  improve— elevate — the  mind,  is 
to  be  admitted  freely.  A\'hen  of  other  character  it  should  not  be 
admitted." 

Major  R.  W.  McClaughry',  Warden,  Joliet,  Illinois:  "It  is  good, 
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if  only  good  newspapers  are  permitted.  Sporting  journals,  sensa- 
tional story  papers,  'blood  and  thunder'  prints  should  be  rigorously 
excluded." 

Rkv.  Fred.  H.  Wines,  Secretary  Board  of  Charities,  Illinois:  "I 
think  that  the  evil  effect  of  general  newspaper  reading  upon  prison- 
ers is  exaggerated,  yet  I  should  exercise  a  certain  surveillance  over 
it,  and  quarantine  certain  papers,  as  well  as  refuse  to  allow  papers 
containing  objectionable  matter  to  enter  the  prison."' 

John  W.  Horn,  Warden  Maryland  Penitentiary:  "  Positively  bad."' 

10.  Should  prisoners  be  allowed  comt'orts  and  luxuries  from  friends? 

To  which  answers  are  given  as  follows: 

Is.\AC  G.  Peetrey,  Warden  Ohio  Penitentiary:  "Yes.  If  they 
disobey  the  rules  after  receiving  them,  deprive  them  of  their  carpet, 
easy-chair,  or  bedspread  until  such  time  as  they  again  earn  the 
luxury." 

Eev.  a.  G.  Byers,  Secretary  Board  of  Charities  of  Ohio:  "No." 

Colonel  A.  P.  Blunt.  Commandant  Military  Prison,  Kansas:  "  Not 
in  the  form  of  edibles." 

Gener.al  S.  E.  Ch.amberlain,  Connecticut  Penitentiary:  "No."" 

M.  J.  Cassidy,  Warden  Pennsylvania  Prison  at  Philadelphia: 
"  Nothing  should  be  permitted  into  the  prison  from  friends  of  pris- 
oners other  than  that  authorized  by  law.  Positively  no  luxuries  of 
any  sort." 

Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago: 
"No;  the  authorities  should  furnish  everything  consistent  with  prison 
life.  Favoritism  breeds  mischief,  jealousies;  and  tlie  admission  of 
luxuries  to  one  creates  sensitiveness  on  the  part  of  all  others." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois:  "Never;  ex- 
cept in  very  exceptional  cases.  If  luxuries  are  permitted,  unless  all 
can  share  them  alike,  that  sense  of  impartial  treatment,  which  is  the 
basis  of  respect  for  authority  among  prisoners,  will  soon  be  lost." 

Rev.  Fred.  H.  Wines,  Secretary  Illinois  Board  of  Charities:  "I 
would  discourage  in  every  practicable  way  the  sending  of  luxuries  to 
prisoners  by  their  friends',  and  would  make  their  delivery  to  the  pris- 
oner depend  on  his  conduct  and  my  own  judgment  as  to  the  good  or 
evil  effect  upon  him  personally." 

John  W.  Horn,  Warden  Maryland  Penitentiary:  "Never,  if  I 
might  except  Christmas;  but  surely  not  more  than  once  a  year." 

Question  11.  What  would  you  name,  and  how  would  yuu  arrange  and  classify,  a  com- 
plete prison  system  for  a  State? 

To  which  answers  are  made  as  follows: 

Rev.  a.  G.  Byers,  Secretary  State  Board  of  Charities:  "Reforma- 
tory and  Penal  System:  Under  these  two  forms,  classify  all  the  pris- 
ons, from  the  station  house  and  jail— employed  as  houses  of  detention, 
in  which  absolute  separation  should  be  maintained— to  the  district 
workhouse,  for  adult  misdemeanants;  to  the  industrial  or  reform 
school,  for  juvenile  delinquents;  to  the  State  reformatory,  for  first 
offenders,  convicted  of  felony;  to  the  State  prison,  as  a  strictly  penal 
institution.     All  to  be  under  State  control. 

Colonel  A.  P.  Blunt,  Commandant  Military  Prison,  Kansas:  "  The 
'  Crofton' svstem." 
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M.  J.  Cassidy,  Warden  Pennsylvania  Prison  at  Philadelphia: 
■"  State  penitentiaries  or  State  prisons." 

Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago: 
■"Correctional  institutions.  A  complete  prison  system  would  include, 
the  lock-up,  or  police  station,  the  jail,  the  reformatory  for  juveniles, 
the  house  of  correction,  the  reformatory  for  adult  first  offenders,  and 
the  convict  prison  for  tlie  confirmed  crime  class." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois:  "To  properly 
answer  this  question  would  require  more  time  and  more  ability  than 
the  writer  is  able  to  bring  to  the  task." 

Rev.  Fred.  H.  ^VIXES,  Secretary  Board  of  Charities,  Illinois:  "The 
eleventh  question  is  too  extended  in  its  scope  for  me  to  attempt  to 
reply  to  it  in  this  brief  way." 

John  W.  Horn,  Warden  Maryland  Penitentiary:  "An  answer  to 
this  would  require  more  space,  time,  and  thought  than  I  can  give 
here." 

12.  What  ])lan  do  you  a])prove  of  for  treating  the  insane,  and  partially  insane,  crim- 
inals?    Would  you  have  an  insane  department  connected  with  a  prison? 

To  which  the  following  answers  are  made: 

Isaac  G.  Peetrey,  Warden  Ohio  Penitentiary:  "Am  of  the  opin- 
ion that  the  State  should  provide  strong  wards  in  the  insane  asylums 
and  transfer  all  insane,  or  partially  insane,  to  such  asylums  for  treat- 
ment. Would  have  an  insane  department  for  temporary  confine- 
ment only." 

Rev.  a.  G.  Byers,  Secretary  Ohio  Board  of  Charities:  "The  larger 
States  should  have  a  State  asylum  for  convicts,  as  at  Auburn,  Kew 
York.  While  it  is  objectionable  for  many  reasons  to  have  an  insane 
-department  connected  with  the  prison,  there  is  possibly  greater  objec- 
tions to  placing  in  an  outside  asylum  for  insane." 

Col.  a.  p.  Blunt,  Commandant  Military  Prison,  Kansas:  "A — Send 
them  to  an  asylum.     B — No." 

Gen.  S.  E.  Chamberlain,  Connecticut  Penitentiary:  "Yes." 

M.  J.  Cassidy,  Warden  Penitentiary,  Philadelphia,  Pennsylvania: 
"Insane  criminals  and  criminal  insane  should  be  treated  in  the  pen- 
itentiaries. Persons  who  commit  crime  should  not  be  allowed  to  avoid 
the  penalty  under  any  pretense;  this  class  of  criminals  can  be  as  well 
cared  for  in- the  prisons  as  anywhere  else,  if  they  have  to  be  restrained. 
No  particukir  department  is  required;  better  not,  as  many  of  them 
can  be  employed  with  sane  people,  which  is  the  best  treatment  for  the 
insane  in  or  out  of  prison." 

Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago: 
"Many  persons  who  are  insane  are  convicted  of  crime  without  the 
Courts  realizing  the  fact.  As  their  crimes  are  committed  while  insane, 
and  as  generally  those  crimes,  or  the  criminal  inclination,  is  toward 
offenses  against  person — brutality,  etc. — they  should  be  cared  for  in 
an  asylum  connected  with  the  prison.  It  is  a  wise  Warden,  and  a 
very  wise  physician,  who  does  not  often  pronounce  as  fully  account- 
able those  who  are  ultimately  found  to  be  deranged.  In  no  matter 
connected  with  prison  management  should  there  be  more  intelligent 
caution  used,  and  charitably  used,  than  in  determining  as  to  the 
mental  accountability  of  those  suspected  of  being  insane." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois:  "I  would 
4h 
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recommend  a  prisoners'  ward  connected  with  a  hospital  for  the  in- 
sane where  they  can  have  the  benefit  of  the  best  medical  and  expert 
treatment.  I  would  not  have  it  connected  with  a  prison.  I  have 
changed  my  views  on  this  subject  after  seeing  an  insane  department 
connected  with  a  prison." 

Rev.  Fred.  H.  Wines,  Secretary  Board  of  Charities,  Illinois:  "The 
true  ideal  for  the  care  of  the  criminal  insane  is  neither  a  department 
of  a  prison  nor  of  an  insane  asylum,  but  a  separate  institution." 

John  W.  Horn,  Warden  Maryland  Penitentiary:  "The  State  should 
have  an  asylum  for  the  insane,  to  be  supported  by  direct  taxation, 
divided  into  different  departments,  one  of  which  should  be  for  insane 
convicts  or  criminals.     I  do  not  think  they  should  remain  in  prison." 

13.  Is  it  a  fact,  in  prison  management,  that  "  offenses  have  diminished  as  "penalties  have 
softe7iedf" 

Please  make  any  suggestions  occurring  to  you,  without  confining  yourself  to  questions,, 
and  oblige, 

^  W.  C.  HENDRICKS. 

To  which  answers  are  made  as  follows: 

Isaac  G.  Peetrey,  Warden  of  Ohio  Penitentiary:  "Yes.  Respect- 
fully submitted  with  the  reminder  that  our  reformatory  measures 
contemplate  rewards  rather  than  punishments.'' 

Rev.  a.  G.  Byers,  Secretary  of  the  Ohio  Board  of  Charities:  "  It  is 
a  fact  thoroughly  attested  to  my  experience  and  observation." 

Colonel  A.  P.  Blunt,  Commandant  Military  Prison,  Kansas: 
"Yes." 

General  S.  E.  Chamberlain,  Warden  Connecticut  Penitentiary: 
"  All  depends  on  the  Warden." 

M.  J.  Cassidy,  Warden  Eastern  Pennsylvania  Penitentiary,  Phila- 
delphia: "  It  is  a  fact  that  if  you  reduce  the  number  of  offenses  you 
will  have  fewer  penalties  to  inflict.  Many  laws  are  made  that  are 
not  enforced,  also  many  needless  laws  to  which  penalties  are  attached 
for  the  violation  of  them.  The  fewer  rules  to  govern  prisoners  the  bet- 
ter, and  only  such  rules  as  can  positively  be  enforced.  Prison  officers 
should  be  under  training  and  discipline  daily  in  a  training  school 
for  officers.  The  selection  of  prison  officers  is  a  matter  of  much 
importance  to  the  success  of  the  management.  All  the  officers  should 
be  instructed  by  the  Warden;  to  him  they  are  responsible,  and  by 
his  direction  all  of  their  various  duties  should  be  performed.  All 
employes  should  be  selected  from  a  belief  in  their  fitness  and  capacity 
for  the  duties  required  of  them,  first  commencing  at  the  lowest  grade 
in  the  service,  subject  to  promotion  if  efficiency  and  fidelity  justi- 
fies it." 

Chas.  E.  Felton,  Superintendent  House  of  Correction,  Chicago: 
"Offenses  have  not  diminished.  At  present  tliere  is  great  laxity  in 
the  administration  of  the  law.  Crime  has  decreased  in  England  and 
some  other  countries,  but  prison  statistics  in  this  country  bear  wit- 
ness that  the  vicious  and  criminal  classes  of  those  countries  have 
made  change  of  residence,  largely— have  come  to  our  country  rather 
than  live  in  prison  at  home." 

Major  R.  W.  McClaughry,  Warden,  Joliet,  Illinois:  "I  think  it 
is.  The  severity  of  punishment  may  be  mitigated  in  proportion  as 
its  certainty  is  assured." 

Rev.  Fred.  H.  Wines,  Secretary  Board  of  Charities,  Illinois:  "I 
have  no  doubt  whatever  that  prison  offenses  diminish  in  ptoportion 
to  the  degree  of  confidence  felt  by  the  prisoners  in  the  fairness  and 
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kindness  of  the  administration,  where  it  is  not  marked  by  weakness 
or  vacillation." 

John  W.  Horn,  Warden  Maryland  Penitentiary:  "I  do  not  think 
severe  punishment  as  effective  as  the  certainty  that  punishment  will 
follow  any  violation  of  the  law.  A  first  conviction  should  be  made 
light,  a  second  severe,  and  a  third  should  be  very  long,  if  not  for  life, 
as  I  think  they  are  almost,  if  not  quite,  beyond  a  reformation." 

CONCLUDING  SUMMARY. 

All  persons  by  nature  are  criminally  inclined. 

As  a  rule,  all  have  reproving  consciences  and  reforming  instincts. 

Some  by  birth  and  environments  seem  to  be  totally  depraved,  or 
through  habits  of  offending  have  become  hopelessly  incorrigible. 

Human  nature,  with  all  its  instincts  and  promptings,  is  found  in 
the  prison  with  the  convict  the  same  as  with  him  in  freedom. 

In  prison  laws  and  management,  apply  natural  treatment  in  har- 
mony with  natural  laws. 

Proper  preventive  measures  will  fit  any  system  of  prison  manage- 
ment. 

The  common  school  curriculum  should  be  remodeled  so  as  to  make 
the  schools  great  crime-preventive  institutions. 

Convicts  should  be  sent  to  prison  as  patients  to  an  asylum  or  a 
hospital — to  be  kept  until  cured. 

The  non-criminal  prisoner  and  the  one  whose  intentions  are  good 
should  be  helped  to  freedom  and  restored  to  citizenship  whenever 
probable  results  will  justify. 

No  incorrigible  criminal  should  be  set  free  to  again  raid  upon  so- 
ciety, but  through  a  power  selected  for  that  purpose  should  be  isolated 
with  his  kind  forever. 

Reformation  and  protection  to  society  is  the  object  of  incarceration, 
not  punishment. 

Punishment  should  be  incidental,  not  vindictive. 

Judges  cannot  tell  the  day  of  reformation,  and  should  not  fix  the 
time  of  release  for  the  unreformed  criminal. 

Judges  should  be  required  to  send  up  with  the  commitment  all  that 
is  known  (or  that  can  be  found  out  about  the  prisoner  between  com- 
mitment and  sentence),  for  the  benefit  of  the  prison  authorities. 

The  spoils  of  political  offices  may  belong  to  the  partisan  victors; 
but  prison  management,  to  be  successful,  must  be  on  a  plane  above 
party. 

The  State  having  disgraced  the  prisoner,  should  help  reinstate  him, 
and  endeavor  to  preserve  the  worthy  discharged  convict  in  self-sus- 
taining citizenship. 

All  the  penal  institutions  of  the  State  should  be  unified  under  one 
common  head  and  brought  under  the  same  system. 

An  indeterminate  sentence  is  the  missing  link  in  prison  reform. 

Through  such  a  law  our  prisons  can  be  largely  depopulated,  by 
freeing  the  deserving,  and  holding  perpetually  the  incorrigible  in 
quarters  especially  provided  for  them.  This  can  be  done  at  less  ex- 
pense and  with  more  security,  and  by  thus  preventing  the  reproduction 
of  their  species,  close  out  the  criminal  stock. 

Most  respectfully  submitted. 

W.  C.  HENDRICKS. 
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APPENDIX    ''A." 


CAN  WE  SAVE  THE  BOYS-* 


By  J.  D.  ScouLLER,  M.D.,  Superintendent  State  Reform  Schools,  Pontiac,  Illinois 


Men  and  women  who  never  have  had  any  boys  can  always  best  tell 
how  to  save  them.  I  have  some  of  my  own,  and  a  great  many  belong- 
ing to  other  people,  and,  therefore,  should  know  very  little  about  the 
subject.  The  plan  was  once  tried  of  having  men  "ready  made," 
without  the  boys.  The  man  was  such  a  failure  that  the  experiment 
has  never  been  repeated.  Men  are  only  overgrown  boys,  some  of 
them  hardl}'  that.  There  are  three  classes  about  whom  we  naturally 
ask,  "Can  we  save  the  boys  ?"  The  tirst  class  will  be  saved  without 
much  trouble  or  trying.  The  second  class  will  be  greatly  benefited 
and  improved  by  efforts  in  their  behalf.  The  third  class  is  in  articulo 
mortis,  morally  dying  or  dead. 

Members  of  the  first  class  you  may  have  read  about  in  good  little 
books,  or,  it  may  be,  you  may  have  met  them  in  every-day  life,  if  3'ou 
have  kept  your  eyes  and,  more  particularly,  your  ears  open.  They 
never  gave  their  mothers  a  heartache  since  birth.  Their  thoughts  and 
feelings  and  actions  seem  always  modified  by  a  halo  of  old  age.  Their 
whole  character  is  rounded  otf.  No  ugly,  scraggj'  scars  deface  their 
symmetrical  reputation.  The  mold  in  which  they  were  cast  must 
have  been  perfect.  They  love  to  read  the  lives  of  saints  and  martyrs; 
they  never  smoke  cigars,  chew  tobacco,  or  drink  liquor;  never  were 
seen  at  a  horse-race,  or  playing  a  game  of  baseball.  Ninety  per  cent  of 
this  class  die  young.  The  remaining  ten  per  cent,  if  they  grow  to  man- 
hood, must  be  those  critical,  complaining,  inoffensive  old  bachelors, 
who  "  need  no  repentance." 

The  second  class  of  boys  is  what,  in  a^sthetical  society,  might  be 
called  rather  fast  boys,  with  too  much  life,  yet  good-hearted  boys. 
They  will  get  into  a  fight  now  and  then,  with  the  result  sometimes  of 
a  black  eye.  Some  of  them  will  even  run  off  from  school  to  see  a 
horse-trot,  or  to  visit  a  circus,  if  they  know  that  Jumbo  or  Barnum 
will  be  on  exhibition.  They  will  jump  into  the  river  to  save  a  drown- 
ing kitten,  and  yet  rob  a  bird's  nest.  This  is  the  class  whose  eyes 
dance  when  they  read  "Jack,  the  Giant  Killer,"  and  wish  they  had 
his  sword  of  sharpness,  and  his  cap  of  knowledge,  that  tliey  might  set 
free  all  the  beautiful  lady  captives  of  all  the  Bluebeards  in  the  world. 

From  this  class  come  our  best  business  men,  our  best  teachers,  and 

*This  paper,  although  read  before  the  Eleventh  National  Conference  of  Charities  and 
Correction,  was  not  written  for  that  occasion.  Dr.  ScouUer,  however,  consented  to  its 
publication  at  the  request  of  the  Conference. 
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our  best  preachers.  In  fact,  the  stamina,  the  backbone,  the  fiber  of 
the  world,  are  in  it.  The  pushing,  energetic,  "no-such-word-as-fail" 
men,  the  man  whose  pocket  is  always  open,  and  whose  heart  is  ever 
softened  by  suffering,  are  from  this  class.  Your  heroes,  who  marched 
with  unwavering  step  up  to  the  loaded  cannon's  mouth,  and  died 
with  victory's  shout  on  your  battle-fields;  the  men  who,  with  disease 
on  one  hand  and  death  on  the  other,  but  with  the  "good  news"  in 
their  souls,  have  pierced  the  thickets  of  Africa  and  climbed  Abyssin- 
ian mountains,  to  carry  the  bread  of  life  to  dying  men  and  women, 
are  from  this  second  class. 

Sometimes,  a  few  of  them  drop  down  into  the  third  class,  and  get 
into  prison  and  disrepute.  Somebody  did  not  do  his  duty,  or  they 
might,  they  should  have  been  saved. 

Now,  we  come  to  the  third  class;  the  boys  who  will  make  our  crim- 
inals, who  will  be  our  law  breakers;  the  boys  who  love  the  world,  the 
flesh,  and  the  devil.  A  few  of  them  get  into  the  reform  school,  and 
the  rest  are  good  raw  material  from  which  to  make  politicians  and 
criminal  lawyers. 

The  boys  who  prowl  the  streets  at  midnight,  whose  hands  are  too 
soft  for  manual  labor,  who  are  too  young  and  delicate  to  work,  belong 
to  this  class.  The  streets  at  midnight  and  no  work  will  damn  the 
best  boy  that  ever  a  mother  nursed.  These  boys  for  whole  nights 
will  not  be  at  home.  They  are  very  positive  that  the  principal  of  the 
public  school  is  not  fit  to  teach;  and,  as  like  produces  like,  the  par- 
ents generally  sympathize  with  their  promising  boj's.  These  are  boys 
who  only  attend  Sabbath  school  about  the  time  of  picnics;  and  then 
they  can  attend  all  in  town,  if  the  hours  are  suitable.  Solomon  says 
you  may  "bray  them  in  a  mortar  among  wheat  with  a  pestle,"  but 
you  will  only  damage  the  wheat.  These  are  the  boys  who  hold  truth 
to  be  such  a  precious  jewel  that  they  keep  it  locked  up  safely  at  home, 
and  never  carry  it  abroad  with  them;  boys  who  can,  on  the  street 
corners,  curse  and  blaspheme  their  God  as  early  in  years  as  there  are 
letters  in  their  oaths;  who  can  smoke  and  chew  and  drink;  can  push 
their  caps  on  one  side,  and  leer  at  passers-by  when  only  children; 
w^ho  pore  over  those  five-cent  pollutions  called  novels;  who  think 
that  Jack  Shepperd,  Dick  Turpin,  Claude  Duval,  and  Jes.sie  James 
are  heroes  of  heroes.  These  are  the  boys  who  will  make  the  thieves 
and  criminals  of  society;  who  will  fill  our  reformatories,  our  prisons, 
our  jails,  and  penitentiaries. 

We  have  now  diagnosed  the  three  classes.     AVhat  is  the  prognosis? 

The  first  class  is  out  of  danger.  The  second  class  fevered,  but  with 
careful  nursing  sliould  get  well.  The  third  class  almost  past  redemp- 
tion, not  very  much  hope. 

Of  the  first  class,  we  have  nothing  to  say.  All  is  well  with  them. 
Of  the  second  class,  we  say  they  should  be  saved.  Our  Sunday 
schools,  our  public  libraries,  our  social  gatherings,  our  sacred  songs, 
our  preaching,  are  for  such  boys.  To  save  them  is  the  woi-k  of  noble 
men  and  women  all  over  the  land.  Our  churches  and  Sunday 
schools  should  try  to  bring  them  in,  cry  to  them  to  come  in,  press 
them  in,  draw  them  in  by  example  as  well  as  precept.  When  they 
are  in,  you  should  teach  them  that,  when  they  think  they  are  too  big 
for  the  Sunday  school,  there  is  another  school  a  little  higher  up,  the 
house  of  God,  and,  God  helping,  they  should  be  saved. 

You  may  not  be  able  to  make  all  of  them  .saints,  but  you  can  make 
them  honest,  law-abiding  men.     From  twenty  to  thirty  per  cent  of 
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this  class  will  drop  down  into  the  third  class.  The  rest  are  like  clay 
in  the  potter's  hand:  they  can  be  molded  into  the  fashion  of  men. 

This  is  the  class  where  efforts  for  their  salvation  will  return  a  rich 
harvest  in  the  day  when  God  makes  up  his  jewels. 

But  we  must  be  honest  in  our  work.  It  will  not  do  to  preach  to  a 
boy  meekness,  and  then  get  angry;  or  patience,  and  be  petulant;  or 
firmness,  and  be  wavering  like  the  wind ;  or  honesty,  and  the  next  day 
cheat  your  neighbor  in  a  trade;  or  faith,  and  yet  take  every  step  by 
sight  alone;  or  total  abstinence,  while  your  breatli  smells  of  whisky. 
You  may  preach  all  these  virtues  and  moral  excellences  to  men,  but 
you  cannot  do  it  successfully  to  boys.  Their  critical  side  is  always 
uppermost;  and  their  conclusions,  drawn  from  their  own  premises, 
are  always  favorable  to  their  own  side  of  the  case,  without  using  the 
reason  of  maturer  years. 

You  tell  a  boy  he  must  walk  in  such  and  such  a  way,  his  actions 
must  be  on  the  square,  if  he  ever  expects  to  be  strong  or  \vise  or  beau- 
tiful. Your  lesson  is  ended,  and  you  forget  your  own  theories;  but 
that  boy  Avatches,  and  sees  the  first  step  you  take  out  of  the  road  j^ou 
pointed  out  to  him.  Your  lesson  has  lost  its  poAver,  and  the  boy  has 
lost  for  you  his  respect.  Boys  are  like  women — think  rapidly,  come 
to  conclusions  quickly,  and  generally  thej'  are  not  far  from  right. 
Boys  demand  honest  teaching,  honest  practice,  otherwise  they  would 
better  have  none. 

So  far,  I  have  spoken  only  of  bo^'s  who  have  been  blessed  with 
parental  care.  Many  of  the  Arabs  belonging  to  the  community  have 
no  such  care.  They  are  left  to  fight  the  battle  of  life  alone,  the  world 
for  their  step-mother,  sorrow  their  only  schoolmaster.  It  takes  far 
more  innate  virtue  for  a  boy  under  sucli  circumstances  to  grow  into 
an  honest.  God-fearing  man  than  it  does  for  a  boy  who  is  kindly 
watched  and  cared  for;  and,  for  this  very  reason,  the  more  loudly 
comes  the  Macedonian  cry,  "Help  us!  help  us!" 

"  What  can  I  do  for  you?"  a  lady  once  asked  a  weeping  orphan.  "O 
ma'am,  j'ou  can  aye  speak  a  kind  word  to  me;  for  I  have  no  mother 
like  the  rest."  If  there  be  no  help  nor  kind  words  for  such  boys  from 
good  men  and  women,  then  may  "God  hear  the  voice  of  the  lads," 
and  rouse  us  to  our  duty.  The  saving  of  such  boys  is  a  work,  not  a 
myth ;  a  fact,  not  a  theory;  a  privilege  as  well  as  a  duty. 

Sir  Humphry  Davy  was  once  asked  for  a  list  of  his  greatest  discov- 
eries. He  answered,  "My  greatest  discovery  was  Michael  Faraday." 
He  found  him,  a  poor  boy,  washing  bottles  in  his  laboratory.  He  lifted 
him  up,  till  he  became  one  of  the  world's  greatest  men.  The  Christian 
worker  who  discovers  a  good  mind  and  soul,  though  amid  poverty 
and  rags,  is  among  the  greatest  of  modern  discoveries. 

Dr.  Guthrie,  of  Edinburgh,  one  of  the  fathers  of  ragged  schools,  was 
once  at  a  meeting  where  a  speaker  described  Dr.  Guthrie's  ragged 
school  children  as  "the  scum  of  the  country."  When  the  doctor's 
turn  for  speaking  came,  he  seized  a  sheet  of  writing  paper  lying  on  the 
table,  and,  holding  it  up,  said:  "This  was  once  the  scum  of  the  coun- 
try— once  foul,  dirty,  wretched  rags.  In  it  now%  white  as  the  snows 
of  heaven,  behold  an  emblem  of  the  work  our  ragged  schools  have 
achieved."  The  harvest  truly  is  plenteous,  but  some  of  the  laborers 
have  lost  their  reaping-hooks. 

We  now  come  to  the  third  class.  I  have  had  some  little  experience 
with  this  class;  and  I  am  convinced,  after  no  little  thought,  that  the 
State  should  demand  the  guardianship  of  the  children  of  all  parents 


"vvho,  either  from  their  criminal  proclivities  or  actual  transgressions, 
iire  unfit  to  inanage  their  children  other  than  raise  them  as  law- 
breakers or  vagabonds.  The  State  should  take  them  when  they  are 
young  enough  to  be  susceptible  to  moral  lessons,  if  there  be  any  moral 
soil  to  plant  on.  A  man  found  sowing  thistle  seed  on  another  man's 
farm  or  scattering  firebrands  in  a  city  should  at  once  be  punished.  Yet 
this  nation,  founded  on  democracy,  whose  very  existence  depends  on 
the  virtue  of  its  members,  suffers  a  criminal  class  to  grow,  whose 
whole  aim  and  object  is  to  undermine  the  confidence  of  the  commu- 
nity and  to  weaken  the  strength  of  the  Commonwealth.  The  State  has 
a  right  in  self-defense  to  seek  to  control  and  try  to  subdue  all  influ- 
ences tending  to  weaken  its  powers;  and  the  State,  in  trying  to  save 
itself,  might  be  the  means  of  saving  many  boys,  who  otherwise  would 
go  to  destruction. 

The  boys  of  this  third  class  are  not  all  from  the  criminal  ranks. 
We  find,  on  examination,  that  there  may  be  perhaps  twenty  per  cent 
from  respectable  and  well  regulated  homes,  thirty  per  cent  from  the 
careless,  undisciplined,  but  not  necessarily  criminal,  families,  and 
fifty  per  cent  from  the  criminal  classes  of  society. 

"  How  are  we  to  save  them?  "  For  six  thousand  years,  that  interro- 
gation has  stood  practically  unanswered.  We  can  find  as  many 
tlieories  from  men  and  books  for  the  social  and  moral  redemption  of 
this  class  as  there  are  patent  medicines  for  the  cure  of  physical  dis- 
eases, and  experience  proves  that  the  one  has  about  as  much  potency 
as  the  other.  The  criminal  bred  and  born  can,  in  my  opinion,  be 
cured  only  by  stopping  production.  You  cannot  change  a  scrub  into 
a  shorthorn  or  a  lion  into  a  lamb  all  at  once,  even  if  you  take  charge 
■of  them  when  young.  Non-production  is  the  onl}^  radical  salvation 
I  know  of,  both  for  the  criminal  and  the  security  of  society. 

How  hard  the  task  is  to  save  such  a  class! 

Yet  sometimes  from  just  such  families  springs  a  boy  or  girl  who 
stands  out  like  a  beacon  light  on  the  dangerous,  rugged  seashore. 
The  storm  has  blown  over.  Still,  with  steady  light  they  shine,  while 
all  around  is  ruin,  wreck,  and  death. 

Save  the  boys?  It  is  the  men  and  women,  the  fathers  and  mothers 
of  the  land,  whom  we  must  save,  or  separate  the  boys  from  such 
influences. 

I  hear  some  one  say:  "You  can  change  the  leopard's  spots.  Pray 
for  them."  Another  says,  "  Preach  to  them."  "Love  them,"  says  a 
third.  "Show  them  they  are  on  the  broad  road  to  ruin.  Call  to 
them:  'Turn  ye!  turn  ye!  why  will  ye  die?'  Christ  will  wash  away 
all  your  sins,  and  make  you  whiter  than  snow."  No  person  knows 
better  what  to  do  with  bad  boys  than  those  who  never  had  any  expe- 
rience with  such.  What  wild  and  mistaken  notions  some  good  peo- 
ple have  of  what  they  could  do  with  this  class  of  boys! 

Dr.  K.  was  visiting  our  school  on  a  mission  to  try  to  do  the  boys 
some  good.  He  had  visited  jails  for  several  years,  and  talked  to  the 
inmates  every  Sabbath.  He  was  a  simple,  good-hearted  man.  He 
began  in  a  very  confidential  manner.  "Boys,  if  I  could  have  only 
seen  you,  and  told  you  what  I  am  going  to  tell  you  to-night,  not  one 
of  you  would  have  been  here."  The  boys  were  all  attention  at  once, 
evidently  thinking  it  was  some  new  dodge  to  beat  the  Judge  and  jury 
Avho  committed  them.  Then  he  began  to  read,  "Come  unto  me,  all 
ye  that  labor  and  are  heavy  laden,  and  I" — By  this  time,  you  could 
hear,  solo  voce,  "It's  a  sell,"  "Tell  it  to  the  marines,"  etc.    The  doc- 
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tor  might  understand  the  organic  stomach;  the  spiritual  organ  of 
digestion  in  a  bad  boy  he  never  had  dissected.  Evidently,  he  imag- 
ined they  had  never  heard  that  story  before. 

One  of  our  own  Livingston  County  Sunday  School  Superintendents, 
when  visiting  the  school  one  day,  after  being  through  the  shops  and 
school-rooms  among  the  boys,  says:  "  Doctor,  what  these  boys  need  is 
praying  for.  You  cannot  tell  me  anything  about  boys.  These  are 
no  worse  than  others.  I  have  taught  too  many  Sunday  schools  not 
to  know  boys  when  I  see  them."  He  feels  in  his  pocket  for  his  hand- 
kerchief. Gone!  "  Say,  R.,  did  not  I  put  a  hankerchief  in  my  pocket 
before  I  started  for  the  school?" 

"I  thought  you  did;  but  never  mind,  here's  mine." 

"  Ah!  Oh!  I'll  bet  [Sunday  school  teachers  should  never  bet]  the 
little  devils  have  stolen  it." 

A  poet  has  said: 

"  One  man  may  look  into  the  skies, 
And  see  ten  thousand  angels  smiling  down. 
Another  looks,  and  sees  as  many  demons  frown." 

A  twenty-five  cent  handkerchief  changed  the  very  angelic  smiles  of 
these  boys  to  demon  frowns  in  a  very  short  space  of  time.  From 
very  good  little  boys  to  very  bad  little  devils  (especially  by  one  wha 
knew  boys  so  well),  all  in  the  same  breath,  is  what  might  be  called 
instantaneous  conversion.     The  unrighteous  might  call  it  aversion. 

The  Sabbath  service  in  a  reform  school  is  of  great  importance.  It 
is  often  very  difficult  to  find  preachers  who  can  combine  common 
sense  and  theology.  Many  years  ago,  a  Superintendent  of  a  very  large- 
prison  informed  me  that  he  had  thirteen  different  preachers  follow 
each  other  in  succession  on  Sabbath  day  with  the  prodigal  son,  evi- 
dently impressed  with  Dr.  K.'s  idea,  that  they  never  had  heard  it 
before. 

In  the  State  Reform  School  at  Pontiac,  Illinois,  in  the  spring  of 
1881,  we  had  a  layman  give  an  excellent  talk  on  the  prodigal  son; 
the  following  Sabbath,  ditto  by  a  preacher;  and  the  third  Sabbath  I 
trembled  with  fear  lest  we,  too,  w^ere  in  for  an  epidemic  of  prodigal, 
and  I  must  say  the  most  brilliant  man  of  them  all  gave  us  a  talk  on 
the  prodigal  son  for  forty-five  minutes.  On  the  fourth  Sabbath,  one 
of  my  teachers  whispered  to  the  minister,  as  he  entered  the  chapel 
door,  "Talk  to  us  on  anything  but  the  prodigal  son;"  and,  but  for 
that  warning,  we  should  have  had  an  address  on  that  matchless  story. 
Washington's  little  hatchet  and  the  prodigal  eating  husks  are  the 
bugbears  of  reform  schools.  The  boys  don't  believe  the  hatchet  lie; 
and  some  of  them  think  husks  are  not  so  bad,  if  the  roasting  ears  are 
underneath. 

When  I  was  Assistant  Superintendent  in  the  St.  Louis  House  of 
Refuge,  we  were  often  visited  on  Sabbath  day  by  members  of  the 
"Praying  Band,"  a  company  of  noble  men  and  women,  whose  only 
aim  was  the  good  of  the  community  and  the  glory  of  God.  One  of 
the  ladies,  named  Mrs.  R.,  was  very  anxious  to  secure  a  situation  in 
the  Refuge.  "  If  I  were  an  officer,"  she  said,  "  I  could  show  you  a 
better  way  to  govern  these  boys,  doctor — more  Bible  and  less  whip." 
Ultimately,  she  was  employed  as  a  cook.  She  gave  up  her  keys — had 
no  use  for  them — left  the  pantry  unlocked,  so  that  "trusting"  the- 
boys  would  make  them  honest.  She  got  Bibles,  and  leave  to  have 
family  worship  in  the  morning  as  an  experiment.    Hams  disappeared^ 
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pies  took  wings  and  flew  away;  and  I  found,  on  investigation,  always 
during  prayers.  I  told  the  boys  they  must  give  her  a  chance,  she  was 
working  for  their  welfare.  I  cautioned  her  to  see  that  the  boys  did 
not  steal  from  her.  She  was  very  indignant  that  I  should  even  sus- 
pect such  a  thing. 

'■  Doctor,  that  is  the  very  way  to  make  boys  dishonest.  These  boys 
are  wonderfully  improved.  Some  of  them  now  are  almost  under 
conviction  for  their  sin." 

There  was  soon  so  much  stealing  from  the  pantry  that  I  determined 
to  bring  the  whole  thing  to  a  focus.  One  morning,  with  great  cau- 
tion, a  position  was  obtained,  commanding  a  full  view  of  tlie  battle- 
field. After  kneeling  in  prayer  (which  Avas  the  outpouring  of  at  least 
one  good  honest  soul),  all  the  boys  with  one  consent  and  Avithout 
invitation  made  for  the  substantials  in  the  pantry.  Everything  comes 
to  an  end.  So  did  that  prayer;  but  the  boys  knew  the  ending,  and 
were  leaving  the  pantry  to  take  their  humble  position  beside  their 
teacher,  wdien  an  awful  statue,  with  index  finger  pointing  straight 
toward  that  pantry  door,  stopped  their  further  progress.  The  tirst 
boy  (colored)  who  appeared  at  the  door  had,  in  his  hurry,  put  his 
head  into  a  milk-pan  and  lapped  the  milk,  as  heroes  before  him  did 
water,  and  the  sight  he  met  deprived  him  of  power  to  wipe  away  the 
evidence.  Another  behind  him  had  pockets  full  of  doughnuts;  some 
had  one  thing,  some  another.  Eight  boys  trying  to  get  through  a  two- 
foot-ten  door,  with  a  horrible  ogre  in  plain  sight  ten  feet  away.  It 
must  have  been  only  fancy,  but,  if  the  colored  boy  was  not  Avhite  for 
a  few  moments,  then  he  never  will  be.  When  the  prayer  was  ended, 
and  Mrs^  R.  rose  to  her  feet,  the  scene  was  worthy  the  pencil  of  a  Ho- 
garth. She  then  learned  more  of  human  nature  in  ten  seconds  than 
in  the  previous  forty-five  years  of  her  life.  Not  one  word  was  spoken. 
The  next  time  I  saw  her,  she  w^as  engaged  in  breaking  off  branches 
from  a  peach  tree  for  some  purpose. 

"  Well,  Mrs.  R.,  how  do  you  get  along  with  the  boys  now?" 

"Pretty  well,  doctor,  pretty  well.  I  think  I'll  manage  them  as  long 
as  the  peach  tree  lasts." 

_  I  used  to  call  it  Mrs.  R.'s  conversion  from  Bible  to  iJeacli  tree  salva- 
tion. There  is  one  thing  I  have  found  out,  and  that  is,  that  between 
the  Bible  and  the  peach  tree  there  is  a  great  gap,  which  ought  to  be 
filled  with  common  sense. 

At  a  convention  of  ministers  in  our  city,  seventeen  of  them  came 
to  the  school  to  visit  us.  We  assembled  in  chapel,  and  many  of 
the  clergymen  Avere  very  anxious  for  an  opportunity  to  speak  to  the 
boys.  It  Avas  finally  agreed  that  each  man  should  not  talk  over  five 
minutes.  Some  of  them  talked  very  Avell.  One  man  said  he  never 
had  had  such  an  opportunity  in  all  his  ministry  to  speak  a  good  Avord 
for  the  Master.  Seven  of  them  talked  in  the  same  general  strain — 
"You  are  bought  Avith  a  price;  you  do  not  belong  to  the  State,  not 
even  to  yourself."  The  eighth  preacher,  by  his  manner  of  speech 
and  his  shade  of  egotism,  AA^as  anxious  to  impress  on  the  boys'  minds 
the  full  theological  significance  of  the  Avork  of  redemption.  He 
thought  he  could  make  it  so  very  plain  that  the  runner — yea,  CA'cn 
the  bad  boy— could  read  it  in  his  haste.  He  Avould  illustrate,  a  dan- 
gerous quagmire  to  traA^el  through  with  bad  boys.  He  took  out  his 
watch,  Avhich,  of  course,  Avas  his  OAvn,  as  he  had  bought  it.  ^^'llat  a 
powerful  illustration  he  could  make  of  that  fact! 

"  Boys,  Avhat  is  this  I  hold  in  my  hand?" 
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Chorus:  "A  watch." 

"What  is  it  good  for?" 

Chorus:  "To  keep  time." 

"Now,  where  do  you  think  I  got  it?" 

Chorus:  "Stole  it?' 

That  speech  was  the  shortest  of  all,  and  also  the  last.  Not  another 
man  would  speak.  You  can  imagine  how  much  he  had  improved 
on  the  others  in  his  illustration  of  redemption  with  a  stolen  watch. 
Every  one  of  these  teachers  was  a  zealous,  earnest  worker  for  the 
Master.  They  were  "harmless  as  doves,"  but  not  "wise  as  serpents." 
They  would  do  for  the  first  or  second  class,  but  for  the  third  class  of 
boys  they  were  only  beating  the  wind. 

How,  then,  are  they  to  be  saved?  It  is  one  of  God's  modern  mir- 
acles to  save  such.  God  works  miracles  even  in  these  days.  Pearls 
are  very  beautiful,  but  before  they  are  ready  for  the  necklace  some 
one  must  have  gone  down  into  ocean's  depths,  braving  death  for  the 
pearl  oysters.  Then  he  brings  them  to  the  surface,  and  spreads  them 
out  in  long  troughs  in  the  sun  that  its  warm  rays  may  crack  them 
open;  and  there,  among  the  slush  and  decaying  matter,  he  feels  care- 
fully for  his  pearls  till  he  finds  them.  So  is  it  with  this  class  of 
humanity.  You  feel  away  down  in  the  slums  of  vice  and  crime,  in 
the  dark  prison  cell,  amid  the  wrecks  of  decayed  hopes  and  broken 
hearts,  and  sometimes  you  will  find  a  pearl,  a  pearl  of  great  price. 

Is  it  worth  the  work,  will  it  pay  for  the  trouble?  asks  our  pessi- 
mistic friend. 

The  eminent  educator,  Horace  Mann,  when  delivering  an  address 
at  the  opening  of  a  reformatory  institution  for  boys,  remarked  that 
if  only  one  boy  was  saved  from  ruin  it  would  pay  for  all  the  cost,  and 
care,  and  labor  of  establishing  such  an  institution.  After  the  exer- 
cises had  closed,  in  private  conversation  a  gentleman  rallied  Mr. 
Mann  upon  his  statement,  and  said  to  him,  "Did  you  not  color  that 
a  little  when  you  said  that  'all  the  expense  and  labor  would  be  repaid 
if  it  only  saved  one  boy?'  "  "No,  sir;  not  if  it  was  my  boy,"  was  the 
solemn  and  convincing  reply.  Every  one  of  this  class  of  boys,  though 
in  the  depths  of  sin,  though  seethed  in  guilt  and  crime,  is  somebody's 
boy.  Some  father  called  him  my  boy;  some  mother  on  bended  knees 
may  now  be  sobbing  out  her  heart's  prayer — 

"Where  is  my  wandering  boy  to-night? 
Go  .search  for  him  wliere  you  will, 
But  bring  him  to  me  with  all  his  blight, 
And  tell  him  I  love  him  still." 

The  largest  portion  of  this  class  use  stimulants  of  some  kind,  though 
many  of  the  worst  and  smartest  are  sober  and  cautious,  their  peculiar 
work  requiring  a  cool  head  and  a  steady  hand.  There  are  many  boys 
in  this  class  who  are  not  criminals  by  nature.  The  habits  of  society, 
the  companionships  they  form,  or  the  warped  and  narrow-minded 
discipline  of  the  paternal  home,  may  have  had  much  to  do  with  their 
fall.  This  portion  of  the  third  class,  even  in  their  most  degraded 
hours,  has  yet  a  small  spark  of  manhood  left.  Honor  and  gratitude 
the  hereditary  criminal  never  comprehended.  I  never  yet  met  a  born 
thief  or  property  criminal  who  knew  the  meaning  of  honor.  Their 
souls  are  as  impermeable  to  gratitude  as  the  granite  slab  to  the  rays 
of  the  sun.  They  are  always  innocent  of  the  crimes  charged  against 
them.    The  fellow  wiio  did  the  deed  generally  escapes.     They  have 
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always  complaints  to  make — "not  used  as  they  should  be;"  "every- 
body down  on  them." 

Away  up  in  the  Spliigen  Pass  in  Switzerland  there  is  a  clear  crystal 
stream  tumbling  down  the  mountain  side.  It  flows  on  through  the 
meadows  and  shady  woods;  it  moves  slower  and.  slower,  till  at  last  it 
retains  so  little  of  its  original  force  that  it  has  to  be  pumped  into  the 
Northern  Sea  at  Rotterdam.  Such  is  the  beautiful  Rhine,  born  on 
the  hilltops  among  the  eagles'  nests,  yet  in  old  age  vigor  gone,  and 
without  tide-power  enough  to  empty  itself  into  the  sea.  How  often 
in  life  have  we  the  same  result?  Boys  start  out  from  Christian  homes, 
from  loving  fathers  and  mothers,  pure  in  thought  and  feeling,  as  the 
Rhine  water  is  pure  amid  the  rugged  hills  of  Switzerland.  Yet  we 
tind  them  down  in  this  third  class,  wrecked  in  their  prime  on  ruin's 
beach.  Down,  down,  manhood  gone,  good  resolutions  gone,  their 
will-power  in  subjection  to  the  devil.  Yet  they  are  somebody's  boys 
and  worth  saving.  I  have  said  that  the  habits  of  society,  compan- 
ions, and  home  discipline  were  often  the  causes  for  their  fall.  Bad 
companions  and  drinking  intoxicating  drinks,  habits  formed  before 
maturity,  have  often  laid  the  way  for  deeds  of  crime  and  blood. 

In  regard  to  home  discipline  and  the  mistaken  notions  of  good 
men,  I  must  say,  in  many  cases  that  I  have  seen,  such  discipline  has 
only  produced  evil.  A  hne  business  man  in  Illinois  had  a  boy  in 
the  Reform  School.  The  boy  did  well,  and  was  granted  a  ticket  of 
leave,  and  then  pardoned.  1  visited  him,  when  his  father  told  him, 
in  my  presence,  that  the  first  slip  he  made  in  his  conduct,  the  very 
first  error,  he  might  as  well  leave  the  house,  he  would  not  tolerate 
him  any  longer  in  his  folly.  There  was  to  be  no  baseball,  nor  circus, 
nor  theater,  but  Sunday-school  and  church  as  often  as  he  liked.  Had 
this  been  a  boy  of  the  first  class,  or  even  the  second,  he  might  have 
been  all  right.  He  was  not,  and  both  the  boy's  conduct  and  that  of 
his  father  were  not  what  they  should  have  been.  You  cannot  make 
'cast-iron  rules  to  govern  a  family.  Temperaments  are  not  all  the 
same,  inclinations  not  all  alike.  Some  of  the  family  may  inherit  a 
little  of  the  original  savage.  What  is  to  be  done  with  such?  If  you 
cannot  get  the  boy  up  to  your  plane,  you  must  come  down  to  his  and 
help  him  up  to  yours.  Do  not  call  down  from  the  heights  of  exalted 
position,  "  When  I  was  a  boy  like  you,  I  never  did  this  or  that."  Do 
not  overrate  your  past  goodness,  and  overrate  your  boy's  present  bad- 
ness. That  business  man  in  Illinois  was  as  far  removed  from  his  son, 
in  feeling  and  sympathy,  as  the  east  is  from  the  west.  He  wished  to 
make  his  boy  a  saint  or  nothing.  He  must  be  a  model  of  goodness, 
and  not  like  any  common  boy;  otherwise,  his  father  would  wash  his 
hands  and  say,  "  I  am  clean  of  this  boy's  blood."  The  essence  of  sal- 
vation in  a  worldly  sense  is  the  same,  but  there  is  a  difference  in 
degree.  There  are  many  steps  in  a  ladder,  so  there  are  many  degrees 
in  salvation.  In  the  discipline  of  families,  this  fact  of  degrees  in 
virtue  has  been  overlooked,  often  to  the  damage  of  all  concerned.  If 
you  can  civilize  the  savage,  you  do  well;  but,  if  you  will  not  civilize 
him,  because  you  cannot  Christianize  him,  then  you  do  wrong.  If 
you  reform  a  drunkard,  and  make  a  sober  man  of  him,  and  a  better 
member  of  society,  you  have  done  a  good  work.  If  you  will  not  do 
so,  unless  you  can  make  him  join  some  church,  then  you  are  not 
doing  your  duty. 

Do  not  expect  all  your  boys  to  stand  on  the  top  step  of  the  ladder. 
You  may  find  it  hard  work  to  get  some  of  them  out  of  the  mud  on  to 
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the  lowest  step:  better  there  than  in  the  mire.  There  are  many  inside 
of  the  church,  even  teaching  others  how  to  walk,  whose  shoes  still 
show  the  traces  of  the  clay  and  struggle  to  reach  even  the  first  round. 
I  passed  the  store  of  that  man  I  have  mentioned,  some  time  ago:  and 
he  did  .not  even  answer  my  nod.  Years  before.  I  had  told  him  what 
I  am  now  telling  you— that  he  could  not  allay  his  boy's  spirit  by 
curbs  and  halter.  Punishment  may  maintain  a  rigid  discipline,  but 
punishment  i)er  se  never  reformed  a  man  or  boy.  I  advised  him  to 
try  to  be  a  companion  as  well  as  a  father;  that  he  might  even  take 
his  boy  to  the  circus,  go  out  with  him  when  he  went  to  take  a  walk, 
rather  go  with  him  to  some  place  of  amusement  than  let  him  go  alone, 
until  the  Bohemian  spirit  of  the  boy  was  broken  into  the  harness  of 
a  quiet  life;  and  that  he  might  at  least  make  his  boy  a  law-abiding 
member  of  society,  if  he  was  not  able  to  make  him  a  saint.  He  thought 
me  worse  than  an  infidel,  and  thinks  I  am  a  dangerous  man.  I  told 
him  some  men  would  have  to  answer  for  more  sins  than  their  own. 
As  I  looked  at  him,  in  his  own  imagination  on  the  topmost  round  of 
the  ladder,  tapping  at  the  heavenly  gate,  I  asked  the  question,  Hast 
thou,  my  friend,  yet  taken  the  first  step  with  the  Man  of  Sorrows — the 
first  step  in  the  path  of  Him  whose  feet  were  washed  by  a  sinner's 
tears  and  wiped  with  the  hair  of  her  head — of  Him  who  said,  "Go, 
sin  no  more  ?  " 

•'  Heaven  is  not  reached  by  a  single  bound ; 
But  we  build  the  ladder  by  which  we  rise 
From  the  lowly  earth  to  the  vaulted  skies. 
And  mount  to  the  summit  round  by  round." 

That  man's  case  was  not  different  from  many  I  could  mention,  per- 
haps not  unlike  many  that  others  have  seen. 

When  our  boys  sink  down  to  eternal  ruin,  or  drink  the  dregs  from 
the  cup  of  moral  death,  let  us  ask  our  own  souls  if  we  have  done  what 
we  could  to  set  their  feet  on  the  "  Rock  of  Ages,'"  where  boys  and  men 
are  safe  from  the  storms  of  time  and  eternity. 

On  that  great  day  when  you  and  I  shall  stand  before  the  Judge  of 
all  the  earth,  it  will  not  be  any  excuse  to  say,  I  was  too  busy  on  my 
farm,  or  in  my  store,  I  had  too  much  to  do  on  "Board  of  Trade,'"  or 
in  my  counting-house.  We  can  find  time  and  money  for  our  own 
pursuits,  to  gratify  our  own  ambition,  while  some  of  our  boys  are  on 
the  broad  road  which  leads  to  eternal  death. 

It  was  a  beautiful  baptismal  benediction,  that  of  the  Arab  priest: 
'■  My  child,  as  you  came  into  the  world  weeping,  while  all  around  you 
smiled,  may  you  so  live  that  you  may  leave  the  world  smiling,  while 
all  around  you  weep." 

If  we  could  only  live  such  lives  as  this,  our  boys  would  be  better, 
the  world  purer,  death  serener,  and  immortality  more  glorious  than 
ever  angel  sung. 
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APPEJNTDJX    "B. 


EEPORT  OF  SPECIAL  COMMITTEE  TO  THE  PRISON  ASSOCIA- 
TION OF  NEW  YORK  ON  CONVICT  LABOR. 


To  the  Prison  Association  of  New   York: 

The  undersigned,  appointed  a  special  committee  to  prepare  resolu- 
tions on  the  subject  of  labor  in  the  State  Prisons,  present  the  follow- 
ing report: 

The  question  of  the  best  mode  of  employing  convict  labor  is  un- 
doubtedly the  most  prominent  question  of  the  day,  relating  to  prison 
management;  it  is  an  urgent  question,  demanding  a  speed}^  solution, 
and  one  which  ought  to  secure,  in  our  own  State  at  least,  some  deci- 
sive action  within  the  coming  year.  Whatever  legislative  measures 
touching  prison  labor  may  be  adopted  by  the  State  of  New  York  will 
inevitably  exert  an  important  and  enduring  influence  on  all  the 
interests  of  prison  reform  throughout  the  United  States.  There  is  no 
subject,  therefore,  related  to  the  objects  for  which  this  association  was 
organized,  which  exacts  from  us  such  immediate  and  careful  atten- 
tion as  the  principles  which  ought  to  control  in  the  employment  of 
convict  labor.  There  is  no  direction  in  which  the  practical  energies 
of  the  association  can  now  be  more  profitably  expended  than  in  the 
effort  to  secure  the  adoption  in  this  State  of  the  best  attainable  system 
of  prison  labor. 

There  are  but  three  available  systems  of  convict  labor,  known 
familiarly  as  the  "public  account  system,"  the  "contract  system," and 
the  "piece-price  plan."  In  deciding  between  these  three  systems  it  is 
necessary,  first,  to  fix  the  test  of  excellence  by  the  application  of  which 
one  system  can  be  declared  to  be  better  than  another. 

The  test  proposed  bj^  popular  opinion  is  strictly  pecuniary;  that 
system  is  widely  accepted  as  the  best  which  will  yield  the  largest 
direct  return  in  money  to  the  treasury  of  the  State.  We  cannot  too 
earnestly  condemn  the  theory  that  the  immediate  financial  results 
shown  by  a  system  of  convict  labor  afford  a  test  of  the  value  of  that 
system.  The  amount  of  profit  that  the  State  can  possibly  realize  from 
prison  labor,  small  at  the  best,  is  wholly  insignificant  when  compared 
with  the  gain  accruing  to  the  State  from  the  reformation  of  its  con- 
victs. Looking  at  the  matter  from  a  merely  financial  point  of  view, 
the  saving  to  the  community  in  being  freed  from  the  depredations  of 
each  convict  who  has  been  reformed  by  his  prison  discipline  will 
vastl}'  exceed  the  utmost  profit  the  State  could  have  wrung  from  the 
labor  of  that  convict  while  in  prison.  On  a  purely  pecuniary  basis, 
then,  and,  far  more  widely,  on  the  broadest  grounds  of  public  policy, 
the  convict's  reformation  is  more  profitable  to  the  State  tlian  his 
prison  labor  can  be. 

There  is,  indeed,  no  conflict  between  reformatory  discipline  and 
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lucrative  prison  labor;  on  the  contrary,  the  best  reformatory  treat- 
ment involves  the  assiduous  industrial  employment  of  convicts.  But 
the  latter  is  always  subordinate  and  subsidiary  to  the  former.  Prison 
labor  must  be  regarded  as  only  the  instrument  of  reformation;  it  is 
valuable  only  as  it  promotes  reformation,  and  the  true  test  of  excel- 
lence in  any  system  of  prison  labor  is  not  the  amount  of  money,  but 
the  amount  and  quality  of  reformative  influence  it  can  be  made  to 
yield. 

The  choice  between  the  three  systems  of  labor,  then,  is  reduced  to 
the  inquiry,  which  one  of  them  can  be  most  efficiently  adapted  to 
secure  the  end  of  the  prisoner's  reformation. 

It  is  fundamental  to  this  inquiry  to  form  an  exact  conception  of 
the  meaning  of  reformation ,  as  applied  to  the  convict  class.  The  for- 
mulation of  the  idea  will  be  suggestive  of  the  true  methods  for  its 
practical  realization.  The  reformation  of  a  criminal  does  not  involve 
any  sentimental  or  supernatural  element;  it  does  not  imply  any  reli- 
gious transformation;  it  does  not  even  effect  the  elevation  of  the 
criminal,  either  mentally  or  morally,  above  the  level  of  the  natural 
capacities  that  were  within  him  before  he  fell  into  crime.  It  is  the 
effect  of  crime  to  produce  a  distorted  character;  the  criminal's  view 
of  life  and  his  principles  of  action  are  morbid ;  a  vicious  career  serves 
to  blunt  humane  instincts,  to  blind  the  moral  vision,  to  enervate  the 
will,  by  giving  the  baser  part  of  the  nature  unbridled  supremacy. 
The  criminal  feels  himself  at  enmity  with  the  community  around 
him,  and  is  out  of  harmony  with  tlie  ideas  and  sentiments  that  are 
generally  dominant  in  common  life.  He  is  not,  therefore,  governed 
by  the  restraints,  the  motives,  or  the  incentives  that  control  other 
men  and  are  sufficiently  strong  to  keep  them  from  falling  into  crime. 
It  must  be  the  aim  of  reformative  treatment  to  awaken  in  the  crim- 
inal the  hopes  and  desires,  the  motives  of  conduct  and  the  views  of 
life,  that  actuate  ordinary  men  in  the  life  of  the  community;  to  im- 
part to  the  criminal  the  same  habits  of  industry  and  thrift,  the  same 
powers  of  will  and  of  self-command,  the  same  sense  of  right  and  jus- 
tice, the  general  prevalence  of  which  among  men  sustains  the  reign 
of  law  and  order.  In  a  word,  it  is  the  aim  of  reformation  to  restore 
the  criminal  into  the  likeness  of  common  men;  and  when  that  has 
been  effected  so  completely  that  he  will  lead  a  law-abiding  life  through 
the  force  of  the  same  habits  and  motives  that  govern  ordinary  men 
in  common  life,  then  the  criminal  is  reformed;  that  which  was  mor- 
bid has  become  healthy;  that  which  was  distorted  and  abnormal  has 
been  made  natural  and  normal. 

Industrial  labor  is  not  only  the  most  powerful  agency  of  reforma- 
tion; it  is  the  indispensable  instrument,  without  the  aid  of  which 
reformatory  results  (except  in  sporadic  instances)  are  wholly  unat- 
tainable. Industry  is  the  essential  prerequisite  of  healthy  life  and 
progress  in  all  human  society;  and  to  such  a  degree  that  any  com- 
munity deprived  of  productive  employment  must  quickly  lapse  into 
moral  corruption  and  decay.  There  is  little  moral  efficacy,  however, 
in  mere  labor  of  itself.  An  example  of  this  was  afforded  in  the  his- 
tory of  the  colored  race  at  the  South  during  the  reign  of  slavery;  the 
negroes  led  a  most  laborious  life,  but  there  is  no  evidence  that  their 
toil  produced  any  effect  toward  the  moral  elevation  or  development 
of  the  race.  The  virtue  of  labor  as  a  moral  agency  consists  not  so 
much  in  the  toil  it  requires  as  in  the  fruit  it  yields.  Men  labor  in 
order  that  they  may  enjoy  the  substantial  products  of  their  activity. 
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Industry  is  the  natural  road  to  honor  and  success.  The  sense  of  self- 
dependence,  the  necessity  of  self-support,  the  desire  of  acquisition, 
these  are  the  normal  incentives  that  inspire  human  energies;  and  it 
is  only  by  means  of  such  incentives  that  industry  serves  to  develop  a 
high  type  of  manhood. 

In  order  to  utilize  prison  labor  as  a  means  of  reformation  to  the 
convict,  it  is  necessary  to  excite  and  call  into  action  the  same  class  of 
incentives  that  operate  so  powerfully  on  human  nature  everywhere. 
This  is  tlie  natural, and  hence  the  philosophic,  method  of  reformation. 

Applying  the  tests  already  proposed,  we  proceed  to  the  separate 
consideration  of  each  of  the  three  systems  of  convict  labor  in  succes- 
sion, believing  that  the  comparison  of  them  will  throw  a  stronger 
light  on  their  several  defects  and  merits,  and  give  a  cumulative  sup- 
port to  the  conclusion  arrived  at. 

THE   CONTRACT   SYSTEM. 

The  contract  system  is  essentially  unfavorable  to  reformation,  be- 
cause it  fails  to  appeal  to  the  motives  to  which  alone  any  reformatory 
influences  of  labor  must  appeal.  It  regards  and  treats  the  convict  as 
a  slave,  or  a  live  chattel,  in  the  service  of  the  State,  and  it  asserts  the 
right  of  the  State  to  use  the  convict,  or  hire  him  out  to  others  to  be 
used,  as  it  might  do  with  a  horse  or  an  ox,  for  the  profit  of  the  public 
treasury. 

The  contract  system  involves,  and,  indeed,  is  based  upon,  these  two 
propositions:  first,  that  the  State  is  bound  to  support  the  convict  in 
prison,  and  to  supply  him  with  all  the  necessaries  of  life;  and,  second, 
that  the  convict  is  entitled  to  no  interest  in  the  products  of  his  prison 
labor,  all  of  which  belong  to  the  State.  These  propositions,  which,  at 
the  best,  express  but  half-truths,  are  brouglit  into  undue  prominence 
by  the  contract  system,  and  are  obtrusively  impressed  on  the  thought 
and  daily  life  of  the  convict  in  a  manner  that  is  wholly  at  variance 
with  all  true  methods  of  reformatory  treatment.  If  the  convict  is 
taught  to  regard  himself  as  vested  with  an  absolute  right  to  support 
from  the  State,  if  he  is  placed  in  the  position  of  a  ijauper,  sustained  by 
public  benevolence,  it  will  be  found  difficult  to  develop  in  him  a 
sense  of  the  duty  of  self-support,  or  to  train  liim  into  the  habit  of  self- 
support.  If  the  convict  is  treated  like  a  living  chattel,  to  be  leased 
out  to  the  highest  bidder,  how,  in  the  face  of  such  degradation,  can 
any  reformatorj^  precepts  be  made  effectual  to  awaken  in  him  a  sense 
of  his  manhood?  If  he  is  allowed  to  reap  no  personal  benefit  from 
the  products  of  his  prison  labor,  how  is  it  possible  to  create  in  him 
habits  of  thrift  and  self-dependence,  or  to  arouse  in  him  a  sense  of  the 
value  of  labor  as  the  only  means  of  acquiring  happiness  and  success? 
And,  yet,  to  impart  to  the  convict  these  habits  and  sentiments  is  of 
the  very  essence  of  reformation. 

There  belongs  to  each  of  these  propositions,  fundamental  to  the 
contract  system,  a  correlative  proposition,  an  obverse  side,  which  is 
ignored  by  the  contract  system,  but  which  ought  to  be  primarily  im- 
pressed on  the  convict.  Whatever  obligation  may  rest  on  the  State 
to  furnish  the  convict  with  the  necessaries  of  life,  it  is  the  imperative 
duty  of  the  convict,  on  his  part,  to  make  good,  so  far  as  he  can  do  by 
zealous  effort,  the  cost  and  damage  he  has  brought  on  the  State.  If 
tlie  public  owes  no  man  a  living,  the  criminal  who  has  made  himself 
a  public  enemy  has,  least  of  all,  a  claim  on  its  bounty.  If  every  citi- 
zen rests  under  the  duty  of  self-support,  it  is  impossible  to  claim  that 
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the  convict  has  earned  exemption  from  that  universal  obligation  by 
tiie  commission  of  a  crime.  The  State  discharges  its  full  duty  to  the 
able-bodied  convict  when  it  provides  him  with  the  opportunity  to 
work  for  his  living;  and,  then,  the  obligation  of  the  convict  in  prison 
to  earn  his  own  support  becomes  the  same  in  principle  as  that  resting 
on  every  other  subject  of  the  State.  So  with  the  second  proposition, 
vital  to  the  contract  system,  that  all  the  product  of  the  prisoner's 
labor  belongs  to  the  State.  The  convict  has  inflicted  serious  injury 
on  the  State;  his  apprehension  and  trial,  his  surveillance  and  impris- 
onment, as  well  as  the  direct  damage  caused  by  his  crime,  have  im- 
posed a  heavy  burden  of  cost  and  of  loss  on  the  free  community — a 
burden  so  grievous  that  the  State  can  only  be  preserved  from  extinc- 
tion by  curbing  the  criminal  class  and  keeping  it  from  ascendency. 
The  convict's  tirst  duty  is  to  relieve  the  State  from  the  cost  of  his 
maintenance,  and  to  this  object  the  fruits  of  his  prison  labor  are  right- 
fully applicable.  The  claim  of  the  State  to  the  prisoner's  earnings  is 
not  an  arbitrary  appropriation,  but  the  just  demand  that  the  prisoner 
shall  defray  the  charges  he  has  himself  incurred.  The  logical  rela- 
tion, then,  of  the  imprisoned  convict  to  labor  is  not  different  from 
that  of  every  free  citizen;  both  are  bound  by  the  duty  of  self-support, 
without  any  rightful  claim  on  the  charity  of  the  State,  and  the  product 
of  the  labor  of  "both  is  justly  applied  to  the  discharge  of  that  duty. 

It  is  a  grave  objection  to  the  contract  system  that  it  places  the  con- 
vict in  a  relation  to  his  labor  that  has  no  counterpart  in  common  life 
outside  of  prison.  It  prevents  labor  as  part  of  the  convicfs  punish- 
ment, not  as  a  resource  bringing  him  advantage  and  means  of  pro- 
gress. 

To  utilize  the  reformatory  capabilities  of  labor,  it  must  be  so  applied 
as  to  create  in  the  convict  the  habit  of  industry,  and,  at  the  same 
time,  a  sense  of  its  value  to  him  as  the  only  means  by  which  he  can 
attain  to  prosperity  in  his  life.  Stimulate  him  by  the  same  kind  of 
wants  and  desires  and  incentives  that  incite  free  workmen  to  etfort. 
He  needs  food  and  clothing  and  bedding;  the  State  is  not  bound  to 
gratuitously  supply  the  sturdy  convict  with  any  of  these:  the  State 
will  simply  give  him  an  opportunity  to  earn  money  by  work,  and  he 
must  win  his  own  support  like  any  honest  workman.  Give  the  con- 
vict a  further  interest  in  the  products  of  his  labor;  incite  him,  by 
the  application  to  his  industry  of  rewards  and  punishments;  make 
it  no  less  true  in  prison  than  it  is  everywhere  else,  that  faithful  effort 
bears  fruit  worth  striving  for,  and  that  idleness  and  misconduct  entail 
suffering.  The  prisoner's  comfort  should  thus  be  made  dependent  on 
his  own  exertions;  diligent  application  to  labor  should  bring,  as  its 
reward,  some  alleviation  of  the  hardships  of  prison  life,  and  should 
be  the  price  at  which  alone  the  prisoner  can  acquire  such  bettermerit 
of  his  physical  surroundings,  such  privileges  of  intercourse  with  his 
friends  and  of  exemption  from  the  most  rigorous  rules  as  may  be 
consistent  with  the  ends  of  prison  discipline;  and,  in  the  same  man- 
ner, inattention  and  indifference  to  duty,  as  well  as  positive  wrong- 
doing, should  be  followed  by  the  punishment  of  increased  privations 
and  suffering.  By  such  simple  and  rational  methods  the  convict  will 
be  gradualh-^trained  into  the  habit  of  living  and  working  with  refer- 
ence to  the  future,  and  may  so  form  the  habits  of  thought  and  be 
brought  under  the  dominion  of  the  motives  that  characterize  the  free 
workman.  For  the  application  of  the  reformatory  methods  here 
indicated  it  is  indispensably  necessary  that  all  the  industry  of  the 
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prison  should  be  under  the  absolute  control  and  administration  of 
the  prison  authorities.  The  presence  and  the  interests  of  a  contrac- 
tor, with  his  subordinates,  are  out  of  harmony  with  the  reformative 
influences  aimed  at,  and  will  be  found  practically  to  have  tendencies 
essentially  hostile  to  them. 

The  natural  uses  and  effects  of  labor  as  a  means  of  reformation  are 
incompatible  with  the  inherent  principles  of  the  contract  system. 
That  system,  by  depriving  the  convict  of  all  interest  in  the  fruit  of 
his  labor,  and  by  treating  him  like  a  living  chattel,  to  be  worked  or 
leased  for  the  sole  benefit  of  the  State,  serves  to  demoralize  and  brutal- 
ize the  convict  instead  of  stimulating  him  to  lead  a  life  of  self-sup- 
port on  his  discharge  from  prison ;  and  it  trains  him  to  regard  labor, 
not  as  a  means  of  future  advancement  and  source  of  hope,  but  as  a 
degrading  and  hateful  instrument  of  punishment. 

THE    PUBLIC   ACCOUNT   SYSTEM. 

Of  the  public  account  system,  we  unhesitatingly  declare  our  opinion 
that  it  is,  theoretically  and  under  certain  conditions,  the  best  system 
of  all.  tjnder  it,  the  relation  of  the  State  to  the  convict  becomes 
closely  analogous  to  that  of  employer  to  employe;  the  prisoner's  work 
is  conducted  under  conditions  quite  similar  to  those 'prevailing  in 
any  other  factory;  and  by  a  judicious  application  of  the  reformatory 
methods  already  indicated,  habits  can  be  inculcated  and  incentives 
awakened  so  like  those  which  sustain  the  free  workman,  that  they 
will  uphold  the  convict  as  well,  on  his  release  from  prison,  and  will 
prove  the  natural  preparation  for  a  life  of  freedom.  The  public 
account  system  has  long  been  exclusively  used  in  England,  and  is  a 
component  part  of  the  plan  of  prison  discipline  which  has  achieved 
in  that  country  the  most  wonderful  reformatory  results. 

But  while  asserting  to  the  fullest  extent  the  inherent  merits  of  this 
system,  there  are  many  reasons  for  doubt  whether  the  present  time  is 
ripe  for  the  absolute  adoption  of  the  public  account  system  of  labor 
in  the  State  Prisons  of  New  York.  Convict  labor  for  the  public 
account  necessitates  a  large  outlay  of  capital  by  the  State;  it  has  been 
estimated  by  competent  authorities  that  the  amount  of  capital  so 
required,  as  a- condition  of  successful  operation,  is  not  less  than  $1,000 
for  each  convict  at  work.  Multiplying  $1,000  by  the  number  of  con- 
victs in  the  State  Prisons  makes  a  large  product;  public  sentiment 
would  not,  we  believe,  sustain  the  Legislature  in  making  so  large  an 
appropriation  for  such  an  object.  Indeed,  the  wisdom  of  the  appro- 
priation, in  the  existing  situation,  may  well  be  doubted.  The  expe- 
rience of  the  State  of  New  York  in  trying  the  public  account  system 
in  the  past  has  been  discouraging,  and  even  disastrous;  that  trial  was 
attended  with  corrupt  abuses  and  the  fraudulent  squandering  of  the 
public  moneys,  with  immense  resultant  losses  to  the  State.  Under 
our  political  system,  the  special  expenditure  of  large  sums  of  the 
public  money  seems  to  be  inseparable  from  abuses.  The  present 
Superintendent  of  State  Prisons  can  be  relied  upon,  indeed,  to  do  all 
in  his  power  to  prevent  fraudulent  practices.  But  there  is  reason  to 
fear,  judging  from  experience,  that  corrupt  political  forces  would  so 
control  and  hamper  the  terms  of  the  appropriation,  or  the  conditions 
of  its  expenditure,  that  the  large  outlay  required  could  not  be  actu- 
ally made  without  public  loss  and  scandal.  If  the  public  account 
system  is  to  be  again  tested  in  this  State  it  should  at  least  be  intro- 
5h 


66 

duced  by  degrees  and  tentatively,  and  not  by  any  wholesale  appro- 
priation of  public  money. 

A  practical  difficulty  in  the  public  account  system,  and  one  deserv- 
ing serious  consideration,  is  the  heavy  burden  it  imposes  on  the 
AVarden.  The  internal  management  of  the  prison,  with  its  indus- 
tries, and  the  discipline  and  training  of  the  convicts,  demand  all  the 
Warden's  energies.  But  if  the  prison  is  to  be  handled  as  a  manu- 
facturing enterprise,  and  the  Warden  is  to  assume  the  control  and 
responsibility  of  a  vast  moneyed  capital,  his  time  and  abilities  must 
be  largely  devoted  to  commercial  details;  he  must  be  thoroughly 
familiar  with  the  state  of  the  market,  and  the  course  of  its  fluctua- 
tions; he  must  be  sagacious  in  the  purchase  of  raw  materials  and  in 
the  sale  of  his  manufactured  products;  he  must,  in  a  word,  practice 
the  same  activity  and  shrewdness  that  are  demanded  from  the  finan- 
cial manager  of  any  large  factory  employing  from  five  hundred  to 
one  thousand  workmen,  or  else  the  enterprise,  as  a  business,  must  end 
in  disaster.  These  financial  duties,  if  efficiently  met,  would  be  ardu- 
ous enough  to  engross  all  the  Warden's  time  and  ability;  to  discharge 
them  properly,  and  at  the  same  time  to  conduct  faithfully  the  disci- 
plinary management  and  individual  treatment  of  a  thousand,  or  of 
half  a  thousand,  convicts,  would  require  in  the  Warden  a  very  rare 
combination  of  extraordinary  gifts. 

In  England  this  difficulty  is  obviated  by  circumstances  incident  to 
the  political  organization  of  that  kingdom.  The  convict  prisons 
being  all  under  the  control  of  the  central  government,  the  convicts 
are  employed  for  the  most  part  on  public  works  and  in  the  manu- 
facture of  supplies  for  government  use;  the  Governors  of  the  prisons 
are  thus  relieved  from  the  necessity  of  cultivating  a  market  outside 
for  their  manufactured  goods.  In  this  country  the  Federal  Govern- 
ment has  no  convict  prisons,  and  the  separate  States,  which  control 
the  prisons,  have  few  public  works  and  need  few  public  supplies  in 
the  manufacture  of  which  it  would  be  practicable  to  employ  convict 
labor.  But  wherever  it  is  feasible  to  use  the  labor  of  convicts  in 
prison  upon  work  for  the  State,  it  is  the  most  natural  and  useful  em- 
ployment possible  for  prison  labor.  There  are  some  directions  in 
which  convict  labor  is  capable  of  being  thus  utilized  for  the  State 
account;  there  is  no  reason  why  the  public  printing,  for  instance, 
should  not  be  done  in  the  State  Prisons,  nor  why  many  of  the  sup- 
plies required  for  institutions  supported  by  the  State  should  not  be 
manufactured  by  convict  labor.  It  is  in  the  highest  degree  desirable 
that  such  channels  should  be  widened,  to  the  end  that  State  Prison 
labor  may  be  employed  as  largely  as  possible  upon  public  work  for 
the  use  of  the  State.  Prison  labor  so  employed  upon  the  public 
account  system  seems  to  your  committee  to  be,  both  theoretically  and 
practically,  the  best  conceivable  form  of  convict  labor. 

After  the  utmost  effort,  however,  in  the  direction  indicated,  it  is 
probable  that  employment  on  public  work  could  be  supplied  for  only 
a  small  fraction  of  State  convicts.  The  great  majority  of  them  will 
have  to  be  engaged,  from  the  necessities  of  the  case,  in  the  manufac- 
ture of  merchandise  for  the  general  market,  and  for  such  industries 
the  public  account  system  is  open  to  the  objections  and  subject  to  the 
drawbacks  already  mentioned.  For  the  labor  of  such  convicts  as  can- 
not be  employed  on  State  supplies,  your  committee  believe  that  the 
piece-price  plan  has  some  practical  advantages  over  both  the  other 
systems,  which  ought  to  secure  its  adoption. 
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THE   PIECE-PRICE   PLAN. 

The  essential  character  of  the  piece-price  plan  has  been  quite  gen- 
erally' misapprehended.  It  has  been  represented  as  a  mere  modihca- 
tion  of  the  convict  system,  while  it  really  resembles  much  more 
closely  the  public  account  system.  It  differs  from  the  public  account 
system  in  two  particulars,  neither  of  which  has  any  perceptible  bear- 
ing on  the  interests  of  reformation:  First — Under  the  public  account 
system  the  goods  are  tirst  manufactured  by  the  prison  and  then  sold 
to  the  dealer;  under  the  piece-price  plan  the  goods  are  sold  by  the 
prison  to  the  dealer  in  advance,  and  then  manufactured  as  under  a 
special  order.  Second — Under  the  public  account  system  the  plant 
of  machinery  belongs  to  the  State,  and  the  raw  material  belongs  to 
the  State;  ander  the  piece-price  plan  the  plant  may  either  belong  to 
the  State  or  be  hired  from  the  dealer,  but  the  raw  material,  instead  of 
being  bought  by  the  State,  is  advanced  by  the  dealer  to  be  worked  up 
b}^  the  prison  in  fulfillment  of  his  advance  order.  In  both  these  par- 
ticulars the  piece-price  plan  brings  to  the  State  the  advantages  of 
requiring  a  small  capital,  and  of  throwing  upon  the  dealer  the  finan- 
cial risk  of  an  adverse  change  in  the  market.  The  public  account 
system  and  the  piece-price  plan  are  alike,  and  both  differ  from  the 
contract  system  in  the  one  radical  feature,  that  the  labor  of  the  con- 
vict is  under  the  absolute  and  undivided  control  of  the  prison  author- 
ities; and  this  feature  is  vital  to  the  requirements  of  reformation. 

The  labor  of  a  prison  needs  to  be  apportioned  with  intelligent  ref- 
erence to  the  diverse  capacities  of  the  prisoners.  One  prisoner  may 
display  a  special  aptitude  for  a  certain  kind  of  work;  another,  by 
reason  of  physical  or  mental  peculiarities,  may  be  wholly  unfitted  for 
certain  industries;  one  prisoner,  exceptionallj^  strong  and  agile,  may 
be  able  to  perform  in  a  few  hours  an  amount  of  work  which  another 
prisoner,  constitutionally  weak  or  inert,  cannot  accomplish  in  a  day. 
The  individual  capabilities  of  the  prisoners  must  be  observed  in  the 
allotments  of  labor,  or  else  it  will  be  hopeless  to  look  for  reformative 
results.  For  this  reason,  the  presence  of  a  contractor  with  his  agents 
and  overseers  is  necessarily  opposed  to  the  interests  of  reformation; 
it  reduces  all  the  prisoners  to  one  level  of  uniformity,  without  regard 
to  their  constitutional  differences.;  it  brings  in  the  prison  a  power 
behind  that  of  the  State,  which  unavoidably  interferes  to  some  extent 
with  the  discipline  of  the  place,  which  fixes  the  stint  of  a  day's  work, 
which  prescribes  the  employment  of  each  prisoner,  and  which  drives 
all  the  industries  of  the  prison  under  the  sole  impetus  of  the  con- 
tractor's pecuniary  interest. 

The  piece-price  plan  excludes  from  the  prison  every  foreign  ele- 
ment; it  makes  all  the  instructors  and  overseers  prison  officers  in  the 
employment  of  the  State;  and  it  gives  to  the  Warden  supreme  control 
over  the  labor  of  the  convicts,  with  unlimited  power  in  the  individual 
allotment  and  adjustment  of  that  labor.  All  the  intelligent  methods 
of  prison  discipline  which  have  been  approved  by  scientific  tests,  are 
readily  adaptable  under  the  piece-price  plan.  Every  reformatory 
measure  and  influence  that  can  be-  applied  under  the  public  account 
system  can  be  applied  and  rendered  equally  effective  under  the  piece- 
price  plan;  and  for  the  simple  reason,  that  under  both  systems  alike, 
the  labor  of  the  prisoners,  and  all  their  disciplinary  treatment,  are 
committed  to  the  absolute  control  of  the  prison  authorities,  and  re- 
lieved from  all  extraneous  dictation  or  counteraction.  For  reforma- 
tory uses,  therefore,  your  committee  are  unable  to  perceive  any  respect 
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in  which  the  piece-price  plan  does  not  possess  all  the  advantages,  both 
theoretically  and  practically,  that  belong  to  the  public  account  sys- 
tem; and  there  are  two  important  particulars  in  which  the  piece-price 
plan  seems  to  present  positive  advantages  over  the  public  account 
system. 

First — It  relieves  the  Warden  from  the  financial  burden  and  respon- 
sibility of  administering  a  large  public  fund;  it  relieves  him,  in 
large  measure,  from  the  necessity  of  maintaining  an  intimate  ac- 
quaintance with  the  conditions  of  the  market,  and  of  opening  chan- 
nels of  trade  through  which  he  can  advantageously  dispose  of  his 
products:  and  it  leaves  him  comparatively  free  to  concentrate  his 
energies  and  efforts  upon  his  proper  work  of  improving  the  internal 
discipline  and  efficiency  of  the  prison  regime. 

Second — It  relieves  the  State  from  an  extensive  outlay  of  capital, 
which  ought  always  to  be  deprecated  and.  if  possible,  avoided.  The 
public  account  system  places  the  State  in  an  unnatural  position  when 
it  makes  it  a  manufacturer  and  trader  as  well  as  a  capitalist:  the 
piece-price  plan  transfers  the  risk  of  the  manufacturing  venture  and 
of  the  fluctuations  of  the  market  from  the  State  to  the  commercial 
dealer. 

The  piece-price  plan  is  no  longer  an  experiment.  It  has  been 
thoroughly  tested  in  different  States,  and  with  results  that  are  wholly 
satisfactory.  At  the  late  meeting  of  the  National  Prison  Association 
at  Detroit,  convincing  testimony  was  given  of  the  practical  success 
which  has  attended  its  introduction  in  Ohio,  in  Canada,  in  Massa- 
chusetts, in  New  Jersey',  and  in  the  Elmira  Reformatory.  A  decided 
preference  for  this  plan  over  the  public  account  and  contract  systems, 
both  in  its  reformatory  and  in  its  financial  results,  was  freely  ex- 
pressed by  intelligent  prison  officers  who  had  personally  administered 
all  the  three  systems. 

We  recommend,  therefore,  for  adoption  the  following  resolutions: 

R-esolved,  That  ttie  highest  test  of  excellence  in  any  system  of  convict  labor  is  to  be  found 
in  the  adaptability  of  that  system  to  promote  the  end  of  the  convict's  reformation. 

Resohed,  That  the  contract  system,  in  principle  and  in  practical  methods,  is  inconsistent 
with  those  forms  of  discipline  and  treatment  that  are  most  conducive  to  the  prisoners 
reformation,  and  should  therefore  be  condemned. 

Resohed,  That  the  best  and  most  natural  method  of  employing  convict  labor  is  in  the 
manufacture  of  supplies  for  use  in  institutions  supported  by  the  State,  and  in  such  other 
public  work  for  the  use  of  the  State  as  can  be  carried  on  in  confinement:  and  that,  so  far 
as  such  public  work  can  be  provided,  the  State  prisoners  should  be  employed  on  the  same 
under  the  public  account  system  of  labor. 

Resohed,  That  all  State  prisoners  for  whom  such  public  work  as  is  mentioned  in  the 
last  preceding  resolution  cannot  be  provided,  should  be  employed  upon  the  piece-price 
plan  of  labor. 

All  which  is  respectfulh'  submitted. 
Dated  New  York,  December  17,  1885. 

EUGENE  SMITH. 
CHARLTON  T.  LEWIS, 
WM.  M.  E.  ROUND, 

Special  Committee. 
65  Bible  House,  New  York  City. 

Adopted  by  the  Prison  Association  of  New  York,  at  a  special  meet- 
ing held  December  29,  1885. 

THEODORE  AV.  DWIGHT. 

President. 
Eugene  Smith,  Recording  Secretary. 
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APPENDIX    "O. 


COUNTY   JAILS. 


A  paper  read  at  the  Annual  Convention  of  the  National  Prison  Association  at  Detroit, 
Michigan,  October  19,  1885,  by  Eugene  Smith,  of  New  York  City. 


I  do  not  know  how  I  can  better  introduce  this  subject  than  by 
presenting  to  3'ou  a  tj^pical  case,  to  illustrate  in  a  concrete  way  the 
character  and  working  of  our  county  jail  system.  The  description 
given  will  be  true  in  its  detail,  though  imaginary  in  its  personnel, 
and  the  story  is  one  of  which  the  counterpart  will  be  found  far  oftener 
in  real  life  than  in  fiction. 

A  young  man,  nineteen  years  of  age,  a  mechanic,  was  arrested  in 
one  of  the  rural  towns  of  New  York  on  the  charge  of  drunkenness 
and  disorderly  conduct,  and  was  lodged  in  the  jail  of  the  county.  He 
had,  down  to  the  time  of  his  arrest,  sustained  a  good  character  for 
industry  and  unquestioned  integrity,  but  he  had  the  faults  and  weak- 
ness of  a  convivial  temperament,  which,  on  this  occasion,  had  carried 
him  to  an  excess  quite  unprecedented  in  his  previous  experience; 
and  the  arrest  was,  undoubtedly,  a  proper  one  to  be  made.  The  jail 
where  he  was  confined  was  built  on  the  common,  nefarious  plan  of 
construction;  extending  through  the  center  of  the  building,  an  open 
passage  or  hallway,  on  both  sides  of  which  were  arranged  blocks  of 
cells,  the  cells  communicating  with  the  central  passage  by  open- 
grated  doors;  the  insufficient  means  of  ventilation,  the  imperfect 
drainage,  the  meager  accommodations  for  bathing,  and  the  uncleanly 
habits  of  the  inmates,  all  combined  to  befoul  the  atmosphere  of  the 
place  to  such  a  degree  as  often  to  affect  with  nausea  a  person  entering 
from  the  fresh  air  outside.  During  the  daytime  the  cell  doors  were 
kept  open,  and,  with  the  exception  of  two  or  three  prisoners  of  a  con- 
tumacious or  quarrelsome  disposition  who  were  kept  locked  in  their 
cells,  all  the  prisoners  flocked  out  and  herded  together  in  the  common 
passageway.  Among  them  were  some  notorious  and  desperate  crim- 
inals, and  quite  a  large  fraction  of  the  whole  were  charged  with,  and 
subsequently-  convicted  of,  State  Prison  crimes.  No  industrial  occu- 
pation whatever  was  provided  for  the  inmates  of  that  jail;  they  toiled 
not,  neither  did  they  s])in,  and  this  is  true  of  nearly  all  the  county 
jails  in  the  United  States.  The  main  occupation  of  the  prisoners  was 
conversation — call  it,  rather,  the  use  of  language — and  such  language 
as  can  be  fitly  characterized  here  only  in  the  most  vague  and  general 
terms.  The  talk  ran  principally  on  crime,  the  latest  and  most  ap- 
proved methods  of  committing  it,  the  most  ingenious  devices  for 
escaping  detection,  the  narration  of  criminal  exploits,  and  planning 
for  future  adventures,  all  highly  seasoned  with  profane  oaths  and 
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ribald  jests,  licentious  stories,  and  obscene  songs,  sneers  at  all  the 
manly  virtues,  and  blasphemy  against  everj'thing  good  and  holy. 
No  disciplinary  restraint  whatever  was  imposed  on  the  intercourse  of 
the  prisoners  with  each  other,  and  all  were  huddled  together  in  pro- 
miscuous companionship,  the  old  and  the  young,  the  adept  and  the 
novice  in  crime,  the  susceptible  and  the  incorrigible.  In  this  pest- 
house  our  prisoner  was  immured,  and  into  this  unholy  company  he 
was  immediately  launched.  The  jail  was  crowded,  and  the  young 
culprit  was  assigned  to  a  cell  in  company  with  a  man  under  the 
charge,  and  who  was  subsequently  convicted  of  the  crime,  of  burglary. 
As  a  newcomer,  he  attracted  the  general  interest  and  curiosity,  and 
though  shrinking  from  such  unwonted  companionship  he  could  not 
escape  from  it.  The  place  yielded  no  facilities  for  retirement  or 
meditation  or  silence  had  he  desired  them,  but  he  shrank  still  more 
from  seclusion  than  from  companionship.  Feelings  of  remorse  and 
bitter  humiliation  at  the  sad  estate  to  which  his  folly  and  sin  had 
brought  him,  burned  within  him,  and  these  he  sought  to  quench  by 
mingling  in  the  mad  throng;  anything,  rather  than  the  gna wings  of 
conscience.  And  so  he  drifted  on  with  the  tide,  whether  he  would  or 
not.  For  ten  long  days,  while  awaiting  trial,  he  breathed  this  foul 
atmosphere  of  crime  and  blasphemy  and  all  uncleanness;  and  the 
pollution  of  the  place  wrought  its  inevitable  infection  in  his  mind 
and  character.  He  was  then  arraigned  for  trial,  and  the  Court,  upon 
proof  of  previous  good  character,  and  in  consideration  that  this  was 
the  prisoner's  first  offense,  granted  him  a  full  discharge  upon  the 
promise  of  future  amendment.  And  so,  the  law  having  filled  its 
majestic  function,  this  young  mechanic  Avas  restored  to  society,  no 
longer  a  prisoner,  but  a  free  man.  But  those  ten  day«  had  set  their 
indelible  brand  upon  his  soul,  and  had  settled  the  crisis  in  his  life. 
Does  it  require  any  prophetic  insight  to  trace  the  subsequent  career 
of  that  life — its  successive  stages  of  rapid  descent  from  bad  to  worse, 
from  misdemeanor  to  felony?  Five  years  elapse,  and  the  natural 
gravitation  of  crime  has  made  the  young  mechanic,  whose  youth  was 
full  of  good  possibilities,  a  State  prisoner  and  a  confirmed  criminal. 
Was  it  not  the  county  jail  that  sealed  his  doom? 

If  this  young  man  when  first  arrested  had  been  confined  in  a  soli- 
tary and  silent  cell,  his  thoughts  and  memories  would  have  been  his 
sole  companions.  Reflection,  which  he  could  not  shun,  might  have 
forced  upon  him  for  the  first  time  a  realization  of  his  danger— of  the 
habits  and  tendencies  that  were  dragging  him  downward — of  the 
ruinous  folly  of  his  course;  conscience  would  surely  have  uttered  its 
most  solemn  warning;  and  every  true  and  manly  impulse  in  his 
nature  would  have  urged  him  to  make  that  crisis  the  turning  point 
in  his  life.  Ten  days  of  solitary  confinement,  with  its  chastening  in- 
fluence on  a  nature  not  yet  hardened  b}"  crime,  would  certainl^^  have 
proved  a  beneficent  discipline;  and  in  very  many  instances  of  first 
offense,  it  would  mark  the  beginning  of  a  repentant  and  radical 
amendment  of  the  life. 

But  county  jails,  as  they  are  now  organized,  are  centers  of  corrup- 
tion, and,  through  the  prisoners  discharged  from  them,  are  scatter- 
ing their  pestilent  influences  throughout  the  lower  grades  of  society. 
They  are  called,  by  every  one  who  has  investigated  their  condition, 
schools  of  crime,  seminaries  of  vice.  Sinclair  Tousey  said  of  them, 
"  More  of  tlie  vice  and  crime  that  prey  upon  the  community  can  be 
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directly  traced  to  the  corrupting  influences  of  the  county  jail  than 
to  any  other  cause,  not  excepting  the  use  of  iutoxicating  liquors." 

One  of  the  worst  features  of  the  county  jail  consists  in  the  fact  that 
it  is  a  pfimary  school.  It  is  the  place  where  those  who  have  com- 
mitted their  first  oftense,  who  have  just  started  on  a  downward  career, 
are  imprisoned,  and  there  receive  their  initiation  in  crime.  The 
county  jail  is  used  for  two  radically  different  and  distinct  purposes: 
first,  as  a  place  of  detention  until  trial  for  persons  wdio  are  simply 
accused  of  crime,  and  who,  until  convicted,  are  presumed  by  law  to  be 
innocent;  and,  secondly,  as  a  place  of  imprisonment,  under  penal  sen- 
tence, of  persons  who  have  been  tried  and  convicted  of  crime.  These 
two  classes,  one  presumed  to  be  innocent  and  the  other  proved  to  be 
guilty,  are  treated  without  distinction,  and  herded  together  indiscrim- 
inately in  the  polluting  companionship  of  the  county  jail.  It  is  in  vio- 
lation of  positive  right  to  jyunisJi,  or  to  treat  like  a  criminal,  a  man  who 
is  presumed  to  be  innocent.  This  is  an  enormity  which,  if  it  did  not 
exist,  would  seem  to  be  impossible  in  any  civilized  State.  To  lock 
up  a  person  unjustly  accused  of  some  petty  misdemeanor,  or  detained 
because  he  had  the  misfortune  to  witness  the  commission  of  a  crime, 
in  the  same  cell  with  a  professional  thief,  to  enforce  association 
between  the  novice  in  crime  and  the  confirmed  criminal,  to  subject 
the  young  to  the  contamination  of  the  old  offender — all  this  com- 
mingling is  not  only  inhuman,  it  is  opposed  to  every  principle  of 
social  policy. 

The  county  jail  is  like  a  hosjjital  where,  if  you  can  imagine  such  an 
absurdity,  all  the  patients  are  confined  in  a  single  room  without  the 
slightest  regard  to  the  contagious  character  of  the  complaints  from 
which  they  are  suffering — where  the  unconscious  victim  of  sunstroke 
is  tenderly  placed  in  the  same  bed  with  a  smallpox  patient,  where 
the  laborer  who  has  fallen  from  a  scaffold  is  subjected  to  the  tender 
mercies  of  a  companion  delirious  and  uncontrollable  from  mania  j^otu, 
and  where  a  boy  attacked  by  measles  is  made  the  bed-fellow  of  a  pa- 
tient suffering  from  typhus  fever. 

In  the  county  jail,  as  if  to  insure  infection,  the  prisoners  are  kept  in 
enforced  idleness;  unsupplied  with  any  industrial  occupation  which 
might  exert  a  healthy  and  diverting  influence,  they  are  thrown  upon 
mutual  companionship  as  their  only  possible  resource;  and  so,  as  if 
by  a  malevolent  forcing,  the  leaven  of  unrighteousness  is  made  to 
pervade  tlie  whole  mass. 

The  declaration  made  by  the  great  jurist,  Edward  Livingston,  half 
a  century  ago,  is  no  less  true  to-day:  "Vice  (he  said)  is  more  infec- 
tious than  disease,  and  it  would  be  more  reasonable  to  put  a  man  into 
a  pest-house  to  cure  him  of  headache,  than  to  confine  a  young  offender 
in  *  *  *  one  of  our  common  jails,  organized  on  the  ordinary 
plan,  to  effect  his  reformation." 

Consider,  now,  that  these  jails  are  instituted  in  each  county  through- 
out the  length  and  breadth  of  this  land,  constantly  receiving  and 
intermingling  the  worst  criminals  with  misdemeanants,  with  inno- 
cent persons  unjustly  accused,  with  young  offenders  just  on  the  brink 
of  a  downward  career — and  only  a  faint  conception  can  be  formed  of 
the  magnitude  and  extent  of  the  demoralization  wrought  by  the 
county  jail.  There  is  no  other  institution  in  this  country,  having  an 
official  and  legalized  existence,  that  is  such  a  reproach  and  curse  on 
our  civilization. 

In  battling  against  this  evil  there  are  some  very  discouraging  facts. 
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It  is  not  only  widespread,  but  so  evenly  distributed,  that  it  would  be 
difficult  to  saj'  which  State  in  the  Union  is  entitled  to  the  preemi- 
nence of  having  the  ivorst  county  jails.  The  movement  in  favor  of 
prison  reform,  which  has  made  greater  progress  within  the  last  fifty 
years  than  any  other  branch  of  social  science,  has  been  directed 
mainly  toward  prisons  of  the  higher  grades.  It  has  achieved  prac- 
tically nothing  toward  the  renovation  of  the  county  jail.  Notwith- 
standing the  general  advancement  in  popular  intelligence,  and  in 
humane  sentiment,  the  same  abuses  are  found  in  the  county  jails  that 
characterized  them  fifty,  and  even  a  hundred  years  ago.  They  remain 
the  most  stationary  as  well  as  the  most  disgraceful  element  in  our 
political  organism. 

There  are  several  reasons  that  account  for  this  torpidity.  One  main 
reason  lies  in  the  fact  that  the  county  jail  is  subject  to  an  exclusively 
political  control.  It  falls  under  the  dominion  of  the  Sheriff  of  the 
county,  and  yields  an  important  share  of  the  income  of  that  office. 
The  Sheriff  is  an  autocrat  in  the  county  jail;  its  management  is  a 
disagreeable  part  of  his  function,  and  is  tolerable  to  him  only  as  it  is 
made  profitable.  The  Sheriff's  office,  speaking  generally,  represents 
a  bad  element,  but  a  very  powerful  element,  in  local  politics — an  ele- 
ment which  takes  little  interest  in  moral  reforms,  but  has  a  keen 
eye  for  the  emoluments  of  office.  Improvements  in  the  county  jail 
involve  the  expenditure  of  money;  the  Sheriff  is  averse  to  incurring 
such  expenditures  on  his  own  account,  and,  in  justice  to  him,  it  must 
be  said  that  the  people  are  equally  averse  to  raising  the  money  by 
taxation.  There  is  no  tax  that  the  SujDcrvisors  of  the  county  are  so 
loth  to  impose,  or  that  the  people  so  grudgingly  pay,  as  a  tax  to 
enlarge  or  improve  the  county  jail.  The  public  take  no  interest  in 
details  about  the  management  of  a  prison;  the  whole  subject  is  most 
positively  distasteful  to  them.  There  is  no  organized  public  body 
that  feels  much  responsibility  about  the  county  jail;  and  so  the  whole 
business  is  relegated  to  the  Sheriff,  who  exercises  a  supreme  and  un- 
challenged control.  The  Slieriff  has  a  brief  tenure  of  office;  he  has 
little  knowledge  about  prison  management,  and  still  less  about  prison 
reform;  he  takes  the  jail  as  he  finds  it,  and  administers  it  as  his  pre- 
decessors have  done,  and  so  it  has  been  handed  down  from  genera- 
tion to  generation.  Indeed,  the  Sheriff,  even  if  an  earnest  and 
intelligent  reformer,  would  be  powerless  to  accomplish  any  radical 
improvement.  He  could  not  keep  the  prisoners  in  solitary  confine- 
ment, because  the  construction  of  the  jail  is  such  that  the  inmates  of 
cells  can  communicate  with  each  other  almost  as  freely  through  the 
grated  doors  as  when  congregated  in  a  common  hall.  He  could 
hardly  be  expected  to  keep  the  prisoners  at  hard  labor  unless  some 
specific  appropriations  were  made  for  the  purpose.  The  possibilities 
of  jail  reform  by  the  action  of  the  Sheriff  are  only  in  superficial  and 
meager  particulars. 

You  will  observe  that  the  evils  which  demand  correction  are  inher- 
ent, not  only  in  the  administration  of  the  county  jails,  but  in  the 
very  construction  of  the  jails  themselves.  Xo  remedy  will  ever  be 
effective  that  is  not  as  radical  as  the  evils  are  deep-seated  and  vital. 
Two  measures  of  reform,  or,  more  properly,  of  revolution,  must  be 
insisted  on  as  absolutely  indispensable.  The  first  of  these  is  the  elim- 
ination from  the  county  jail  of  all  persons  convicted  and  under  sen- 
tence for  crime.  The  disposition  to  be  properly  made  of  these 
convicts  will  be  treated  further  on;  but  the  jails  should  be  restricted 
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to  use  as  places  of  detention  for  persons  accused  of  crime  until  trial; 
and  during  this  period  of  preliminary  restraint,  Avhich  is  ordinarily 
brief,  each  prisoner  should  be  confined  in  a  separate  apartment  where 
the  possibility  of  communication  with  other  inmates  of  the  jail  is  cut 
off.  The  imperative  necessity  of  such  isolation  rests  on  several 
grounds;  it  is  the  only  way  to  avert  the  moral  contamination  which 
must  inevitably  result  from  unrestrained  companionship;  and  the 
solitude  has,  moreover,  a  positive  value  as  a  measure  of  discipline. 
The  imprisonment  of  a  person  under  the  charge  of  crime,  whether 
justly  or  unjustly,  marks  a  serious  crisis  in  his  life;  it  is  an  event 
which  must  exert  some  determinative  influence  for  good  or  evil  on 
the  whole  of  his  future  career.  It  is  a  time  for  retrospection,  for  self- 
examination — a  time  when  conscience  is  aroused  to  unusual  alert- 
ness, and  when  the  better  impulses  of  the  nature  plead  for  supremacy. 
Solitude  is  specially  adapted  to  foster  and  stimulate  these  chastening 
influences.  Its  disciplinary  value  has  been  fully  recognized  in  the 
system  practiced  in  the  English  prisons,  where  the  first  stage  through 
which  all  convicts  are  made  to  pass  after  sentence,  is  one  of  solitary 
confinement  for  a  period  of  nine  months.  This  period  is  certainly 
too  long,  if  unrelieved  by  industrial  occupation;  and  for  convict  pris- 
ons, I  should  greatly  prefer  the  plan  which  is,  or  was,  practiced  in 
the  State  prisons  of  Massachusetts  and  Vermont,  where  the  pris- 
oners, upon  their  commitment,  are  kept  in  solitude,  without  labor, 
for  a  term  varying  from  one  to  four  weeks.  The  person  accused  and 
awaiting  trial  needs  facilities  for  reflection  certainly  not  less  than  the 
convict,  and  a  brief  period  of  solitary  confinement  is  the  best  possi- 
ble stimulant  and  treatment. 

This,  then,  is  the  first  measure  of  reform  which  is  presented  as 
absolutely  the  sine  qua  non  of  any  real  improvement  in  the  county 
jails;  they  must  be  used  only  as  places  of  detention  for  accused  jjer- 
sons  awaiting  trial,  and  each  such  person  must  be  confined  in  a  sep- 
arate and  wholly  isolated  cell.  None  of  the  existing  county  jails  are 
now  adapted  to  this  use.  Some  of  them  are  susceptible  of  a  remodel- 
ing so  as  to  answer  the  requirements  of  separate  confinement.  But  it 
is  true  of  the  vast  majority  of  the  county  jails  that  they  are  worthy 
onlj^  of  utter  destruction ;  on  sanitary  grounds  alone,  most  of  these 
structures  ought  to  be  leveled  to  the  ground  with  a  righteous  indig- 
nation; they  are  so  impregnated  with  the  germs  of  disease,  so  satu- 
rated and  infested  with  all  uncleanness,  they  are  built  with  such 
utter  disregard  of  the  laws  of  health  and  humanity,  that  they  are 
beyond  all  remedies  save  those  of  fire  and  earthquake.  At  whatever 
cost  or  .sacrifice,  this  reform  must  be  enforced;  we  must  have  places 
for  the  separate  confinement  of  accused  persons;  without  this  remedy 
there  is  no  possible  escape  from  the  enormities  and  all  the  festering 
corruption  of  the  county  jails  as  they  exist  to-day. 

There  is  a  second  mea.sure  of  reform  equallj'  radical  and  equally 
imperative.  Having  removed  from  the  county  jails  the  convicts  un- 
dergoing sentence,  what  disposition  shall  be  made  of  them? 

Whatever  that  disposition  may  be,  do  not,  at  least,  manage  them  as 
they  are  now  treated  in  the  county  jails — do  not  herd  them  together 
without  restraint,  without  discipline,  without  any  elevating  or  reform- 
ing influence,  to  act  and  react  upon  each  other  until  all  shall  have 
been  brought  down  to  the  moral  level  of  the  worst  of  them. 

They  are  convicts  and  must  be  disposed  of  as  such.  They  must  be 
put  in  prison  and  must  be  subjected  to  a  stern  regimen.    They  need, 
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as  all  convicts  need,  to  undergo  a  severe  reformatory  and  disciplinary- 
treatment;  they  need  the  development  that  comes  from  hard  indus- 
trial labor,  which  is  the  most  healthful  tonic  for  character;  they  need 
the  rigid  training  of  the  will  that  comes  from  obedience  to  inflexible 
rules  and  regulations;  they  need  the  education  and  influences  that 
shall  build  up  in  them  habits  of  self-command,  industry,  thrift,  self- 
reliance;  in  a  word,  their  characters  need  to  be  brought  under  the 
dominion  of  those  motives  and  principles  that  preserve  from  crime 
ordinary  men  in  common  life.  And  all  this  is  exactly  the  training 
that  a  well  ordered  reformatory  or  prison  ought  to  impart.  To  such 
reformatory  prisons  all  the  convicts  now  festering  in  the  county  jails 
ought  to  be  transferred. 

In  completion,  then,  of  the  second  measure  of  reform  which  I  am 
advocating,  we  require  new  reformatory  prisons  to  take  the  place  of 
the  county  jails  for  the  confinement  of  jail  convicts.  From  what 
source  shall  these  prisons  be  derived?  The  answer  to  this  important 
question  will  conclude  the  present  paper. 

There  are  comparatively  few  counties  in  which  the  number  of  sen- 
tenced offenders  is  large  enough  to  populate  a  reformatory  prison. 
Experience  shows  that  better  reformatory  results  are  attained  in  a 
large  prison  than  in  a  small  one  within  certain  well  fixed- limits. 
Motives  of  economy,  fortunately,  point  in  the  same  direction  as  well. 
A  single  convict  prison  would  ordinarily  answer  the  requirements  of 
four,  eight,  or  even  twelve  counties,  according  to  the  varying  density 
of  population. 

These  new  prisons,  therefore,  could  not  properly  be  county  institu- 
tions, or  be  brought  under  county  administration.  Has  it  ever  occurred 
to  you  that  there  is  no  reason,  on  principle,  why  the  county  should 
undertake  the  burden  of  punishing  offenders  against  law?  Criminal 
laws  are  enacted  by  the  State,  and  the  infraction  of  them  is  an  offense 
against  the  State,  not  against  the  county.  Why  should  not  the  State 
protect  its  own  majesty?  There  is  an  incongruity  in  the  county  which 
has  no  legislative  power  assuming  to  punish  the  violation  of  State  law; 
tJiat  is  the  natural  and  essential  function  of  the  State  itself.  No  suffi- 
cient reason  can  be  alleged  why  the  State  should  punish  a  certain 
class  of  convicts  and  the  county  a  certain  other  class  of  convicts,  or 
why  the  State  should  establish  and  maintain  certain  prisons  and  the 
county  certain  other  prisons,  both  for  the  punishment  of  offenders 
against  the  law.  All  convicts  of  whatever  grade  should  be  delivered 
over  to  the  State,  and  all  prisons  for  their  confinement  and  treatment 
should  be  under  State  administration  and  control.  The  advantages 
of  such  a  centralized  administration  are  sufficiently  obvious;  it  will 
secure  uniformity  in  the  application  of  penal  justice,  it  will  bring  far 
greater  efficiency  into  the  management,  and  will  tend  to  the  intro- 
duction of  more  enlightened  and  scientific  methods  in  the  discipline 
of  the  convicts.  The  county  organization  is  in  every  way  ill  adapted 
to  the  maintenance  of  a  punitive  prison;  it  has  not  sufficient  sta- 
bility, breadth,  or  strength  for  such  an  undertaking,  which  requires 
for  its  success  the  resources  of  power,  of  experience,  of  acquaintance 
with  modern  prison  science,  which  the  State  alone  can  command. 

The  value  of  a  centralized  administration  has  been  recognized  in 
England,  which  can  boast  of  the  best  prison  system  in  the  world.  By 
the  Act  of  Parliament  passed  in  1877  all  the  prisons  in  England  have 
been  made  subject  to  the  administration  of  the  Home  Department, 
and  thus  one  homogeneous  and  consolidated  system  has  been  applied 
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to  the  treatment  of  all  criminals.  The  advantages  of  that  system  are 
seen  in  the  continued  and  rapid  decrease  of  crime  in  England. 

It  is,  therefore,  in  every  way  desirable  as  well  as  reasonable  that  the 
counties  as  such  should  be  relieved  altogether  from  the  burden  of 
undertaking  the  penal  treatment  of  offenders  against  the  law.  And 
the  new  prisons  which  are  needed  to  receive  the  convicts  from  the 
county  jails  should  be  established  and  maintained  by  the  State — call 
them  by  what  name  you  will — district  jails,  reformatories,  houses  of 
correction;  they  should  all  be  brought  under  the  supervision  and 
control  of  one  central  power,  and  that  the  power  of  the  Common- 
wealth. 

Before  closing,  I  cannot  refrain  from  adverting  to  an  objection 
which  is  sure  to  be  raised  against  the  scheme  here  advocated.  The 
plan  proposed  is  not  feasible,  it  will  be  said,  because  the  building  of 
new  prisons  and  the  reconstruction  of  the  county  jails  involves  enor- 
mous expenditures  of  money.  I  will  make  only  two  suggestions  in 
answer  to  this  economic  objection,  and  they  must  necessarily  be  pre- 
sented in  very  brief  and  concise  form. 

The  costliness  of  an  enterprise  is  no  objection  to  it,  provided  it  will 
yield  returns  commensurate  with  the  outlay.  You  can  estimate  the 
cost  of  the  proposed  changes;  but  can  you  compute  the  value  of  the 
resulting  advantages?  The  elements  in  such  a  computation  are  the 
probabilities  of  reformation  to  be  anticipated  from  the  new  system, 
and  the  money  value  to  society  of  each  reformed  criminal.  We  are 
not  without  precise  data  for  measuring  both  of  these  elements.  Ex- 
perience has  demonstrated  that  the  application  of  a  proper  prison 
.  discipline  regulated  by  approved  scientific  methods  will  reform  eighty 
per  cent  of  the  convicts  subjected  to  treatment;  that  is,  will  so  operate 
upon  the  character  as  to  divert  from  a  life  of  crime  eight  convicts  out 
of  every  ten  and  turn  them  into  law-abiding  and  self-supporting 
citizens.  This  wonderful  result  has  been  actually  achieved,  and  is 
now  in  process  at  the  Elmira  Reformatory;  and  that,  too,  with  felon 
convicts,  guilty  of  State  Prison  offenses.  Jail  convicts  are  less  far 
advanced  in  a  criminal  career,  and,  therefore,  presumptively  more 
susceptible  to  reformative  influence.  If  all  the  convicts  now  herded 
in  the  county  jails  were  placed  in  reformatory  prisons  under  a  proper 
and  skillful  regimen,  it  is  a  reasonable  anticipation  that  eighty  per 
cent  of  them  could  be  reclaimed  from  crime  and  so  trained  as  to  lead 
a  life  of  honest  self-support.  As  to  the  economic  gain  to  the  property 
interests  of  society  in  being  freed  from  the  depredations  of  so  large  a 
fraction  of  jail  convicts,  I  shall  make  a  statement  which  Avill  appear 
startling  and  extravagant,  but  it  can  be  fully  vindicated  by  positive 
figures  at  my  command — the  saving  to  the  community,  computed  in  actual 
money,  resulting  from  the  reclamation  of  eighty  per  cent  of  our  jail  con- 
victs, would  be  sufficient  in  a  single  year  to  rebuild  all  the  county  jails  in  the 
United  States. 

The  second  suggestion  I  have  to  make,  in  answer  to  the  economic 
objection,  is  of  a  different  character.  The  most  important  problem 
confronting  us  as  a  people  is,  how  to  diminish  and  hold  in  check  the 
criminal  classes.  We  are  told  by  General  Brinkerhoff,  as  the  result 
of  extensive  research,  that  the  criminal  class  of  the  United  States  is 
increasing  with  frightful  rapidity,  and  by  a  percentage  that  far  out- 
runs the  increase  of  population.  The  fact  is  fraught  with  danger. 
There  are  fierce  and  subtle  forces  at  work  under  the  names  of  social- 
ism, communism,  nihilism,  that  menace  not  only  our  institutions, 
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but  our  very  civilization.  Tliese  forces  are  yearly  acciuiring  system 
and  strength;  they  are  openly  hostile  to  law  and  order,  to  property, 
to  every  organized  governruent,  to  religion,  to  all  that  makes  life 
worth  living.  The  issues  that  our  age  will  thus  be  brought  to  face 
are  not  mere  questions  of  paltry  economies;  they  are  issues  of  life 
and  death,  aflPecting  all  that  men  hold  dear.  It  is  to  the  criminal 
classes  that  these  lawless  organizations  owe  their  energy  and  deadly 
persistence.  It  is  certain  that  from  the  county  jails  there  comes  a 
steady  column  of  recruits,  to  swell  the  ranks  of  those  who  threaten 
not  only  our  prosperity,  but  our  national  life.  Tliat  flow  must  be 
stopped.  It  is  not  a  question  of  cost,  it  is  a  necessity  for  self-preserva- 
tion. It  is  a  necessity  resting  on  higher  grounds  than  niotives  of 
self-preservation  or  impulses  of  philanthropy,  or  even  sentiments  of 
patriotism;  it  is  an  urgent  and  sacred  duty  of  citizenship,  binding  us 
all  in  the  sight  of  God  and  man. 
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APPENDIX   "D." 


ORATION  TO  CONVICTS. 


Delivered  by  the  late  ex-Governor  Horatio  Seymour,  on  Independence  Day,  1879,  to  the 
inmates  of  Auburn  Prison.    A  noteworthy  speech. 


On  the  fourth  of  July,  1879,  ex-Governor  Horatio  Seymour  delivered 
the  following  address  to  the  assembled  multitude  of  prisoners  in  the 
Auburn  State  Penitentiary.  It  may  be  read  with  interest  and  profit 
by  all  readers: 

I  have  declined  all  invitations  this  year  to  make  public  addresses; 
but  when  your  Warden  asked  me  to  speak  to  you  to-day,  I  made  up 
my  mind  to  do  so,  although  at  the  hazard  of  my  health.  My  interest 
in  the  inmates  of  this  and  other  prisons  grows  out  of  official  duties, 
as  I  have  had  to  act  on  many  cases  of  applications  for  pardons.  I 
have  learned  from  a  long  experience  with  men  in  all  conditions  of 
life,  that  none  are  without  faults  and  none  without  virtues.  I  have 
studied  characters  with  care.  I  have  had  to  deal  with  Presidents  and 
with  prisoners.  I  have  associated  with  those  held  in  high  honor  by 
the  American  people.  On  the  other  hand,  the  laws  of  our  State  have 
placed  the  lives  of  criminal  men  in  my  hands,  and  it  has  been  my 
duty  to  decide  whether  they  should  live  or  die.  The  period  in  which 
I  took  the  most  active  part  in  public  affairs  was  one  of  great  excite- 
ment, when  passions  and  prejudices  were  aroused;  and  in  common 
with  all  others  engaged  in  the  controversies  of  the  day,  I  have  felt 
the  bitterness  of  partisan  strife;  nevertheless  experience  has  taught 
me  to  think  kindly  of  my  fellow  men.  The  longer  I  live,  the  better 
I  think  of  their  hearts,  and  the  less  of  their  heads.  Everywhere, 
from  the  President's  Mansion  to  the  prisoner's  cell,  I  have  learned 
the  wisdom  of  that  prayer  which  begs  that  we  may  be  delivered  from 
temptation. 

Another  great  truth  is  taught  by  experience:  hope  is  the  great  re- 
former. We  must  instil  this  in  men's  minds  if  we  wish  to  cultivate 
their  virtues,  or  enable  them  to  overcome  their  vices.  It  has  been 
said  that  despair  is  the  unpardonable  sin;  for  it  paralyzes  every  sen- 
timent that  leads  to  virtue  or  happiness.  To  help  us  do  our  duty,  we 
must  cherish  hope,  which  gives  us  courage,  and  charity,  which  gives 
us  hope  for  others.  For  this  reason,  when  Governor  of  this  State,  I 
did  all  I  could  to  gain  the  passage  of  laws  which  enable  each  one  of 
you,  by  good  conduct,  to  shorten  the  term  of  your  imprisonment,  and 
if  I  had  my  way  you  Avould  have  a  share  in  the  profits  of  your  labor. 
But  I  stand  before  you  to-day  to  speak  of  another  ground  of  hope,  of 
a  higher  and  more  lasting  character  than  mere  gain  or  shortened 
terms  of  punishment;  and  Avhat  I  have  to  say  does  not  point  to  you 
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alone,  but  to  men  of  all  conditions.  I  do  not  mean  to  take  the  place 
of  those  who  teach  your  religious  duties.  They  are  far  more  able 
than  1  am  to  make  these  clear  to  your  minds;  yet  it  is  sometimes  the 
case  that  we  see  things  in  lights  in  which  they  are  not  usually  placed 
before  us,  and  some  thoughts  which  have  occurred  to  me,  in  a  review 
of  my  life,  may  be  of  value  and  interest  to  you.  When  we  grow  old 
we  are  struck  with  the  fieetness  of  time;  our  lives  seem  to  be  com- 
passed into  one  brief  period;  we  suddenly  find  that  pursuits  that  we 
have  followed  are  closed,  and  we  are  confronted  with  the  question, 
not  what  we  have  gained,  nor  what  positions  we  have  held,  but  what 
we  are  in  ourselves.  We  know  it  is  our  duty  to  do  what  is  right,  and 
to  avoid  doing  wrong,  but  when  we  look  back,  if  we  add  up  all  of  our 
good  deeds  on  the  one  hand,  and  our  bad  acts  on  the  other,  we  find  a 
startling  balance  against  us.  When  men  reach  my  time  of  life,  their 
minds  turn  towards  the  past,  and  they  travel  backward  the  paths 
they  have  followed.  They  se€  things  from  the  opposite  side  from 
which  they  were  viewed  in  youth  onward,  and  are  struck  bj^  truths 
which  never  break  upon  their  minds  until  they  look  back  upon 
them. 

Sitting  before  my  fire  on  a  winter  evening,  and  musing,  as  old  men 
are  apt  to  do,  about  their  acts,  their  errors,  their  successes,  or  their 
failures,  it  occurred  to  me  what  I  would  do  if  I  had  the  power,  and 
was  compelled  to  wipe  out  twenty  acts  of  my  life.  At  first  it  seemed 
as  if  this  was  an  easy  thing  to  do.  I  had  done  more  than  twenty 
wrong  things  for  which  I  had  always  felt  regret,  and  was  about  to 
seize  my  imaginary  sponge  and  rub  them  out  at  once,  but  I  though  t 
it  best  to  move  with  care,  to  do  as  I  had  done  to  others,  lay  my  char- 
acter out  upon  the  dissecting  table,  and  trace  all  influences  which 
had  made  or  marred  it.  I  found,  to  my  surprise,  if  there  were  any 
golden  threads  running  through  it,  they  were  wrought  out  by  the 
regrets  felt  at  wrongs;  that  these  regrets  had  run  through  the  course 
of  my  life,  guiding  my  footsteps  through  all  its  intricacies  and  prob- 
lems; and  if  I  should  obliterate  all  of  these  acts,  to  which  these 
golden  threads  were  attached,  whose  lengthening  lines  were  woven 
into  my  very  nature,  I  should  destroy  what  little  there  was  of  virtue 
in  my  moral  make-up.  Then  I  learned  that  the  wrong  act,  followed 
by  the  just  regret,  and  by  thoughtful  caution  to  avoid  errors,  made 
me  a  better  man  than  I  should  have  been  if  I  had  never  fallen.  In 
this  I  found  hope  for  myself  and  hope  for  others,  and  I  tell  you  who 
sit  before  me,  as  I  say  to  all  in  every  condition,  that  if  you  will  you 
can  make  yourselves  better  men  than  if  you  had  never  fallen  into 
errors  or  crimes.  A  man's  destiny  does  not  turn  upon  the  fact  of  his 
doing  or  not  doing  wrong — for  all  will  do  it — but  of  how  he  bears 
himself,  what  he  does  and  what  he  thinks  after  the  wrong  act.  It  was 
well  said  by  Confucius  that  a  man's  character  is  decided,  not  by  the 
number  of  times  he  falls,  but  by  the  number  of  times  he  lifts  himself 
up.  I  do  not  know  why  evil  is  permitted  in  this  world,  but  I  do 
know  that  each  one  of  us  has  the  power  to  transmute  it  into  good. 
Every  one  before  me  can,  if  he  will,  make  his  past  errors  sources  of 
moral  elevation.  Is  this  not  a  grand  thought,  which  should  not  only 
give  us  hope,  but  which  should  inspire  us  with  firm  purposes  to  exer- 
cise this  power  which  makes  us  akin  to  the  Almighty;  for  He  has 
given  it  to  us  and  has  pointed  out  in  His  works  how  we  shall  use  it. 
The  problem  meets  us  at  every  step.  There  is  nothing  we  do  which 
will  not  make  us  better  or  worse.    I  do  not  speak  merely  of  great 
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events,  but  of  the  thoughts  upon  our  beds,  the  toil  in  the  workshop, 
and  the  little  duties  which  attend  every  hour.  God,  in  His  goodness, 
does  not  judge  us  so  much  by  what  we  do;  but  when  we  have  done 
things,  right  or  wrong,  our  destiny  mainly  turns  upon  what  we  think 
and  do  after  their  occurrence.  It  is  then  we  decide  if  they  shall  lift 
us  up  to  a  higher  level,  or  bear  us  down  to  a  lower  grade  of  morals. 
Our  acts  mainly  spring  from  impulses  or  accidents — the  sudden  temp- 
tation, imperfect  knowledge,  or  erring  judgment.  It  is  afterthought 
that  gives  them  their  hue.  The  world  may  not  see  this;  it  may  frown 
upon  the  deed  and  upon  the  man  who,  nevertheless,  by  his  regrets, 
makes  it  one  which  shall  minister  to  purity  and  virtue  in  all  his  after 
life.  You,  who  sit  before  me,  in  some  ways  have  advantages  over 
other  men  whose  minds  are  agitated  by  the  hopes  and  fears  of  active 
pursuits,  who  find  no  time  for  thoughts  which  tend  to  virtue  and  to 
happiness.  With  each  of  you,  in  a  little  time,  the  great  question  will 
be — not  if  you  are  to  be  set  free,  not  what  the  world  thinks  of  you, 
nor  what  you  have — but  what  you  are;  for  death  often  knocks  at  the 
door  of  your  cells,  and  some  of  your  number  are  carried  from  their 
narrow  walls  to  the  more  narrow  walls  of  the  grave. 

Let  it  not  be  thought  that  I  prove  wrong  may  be  done  so  that  good 
may  follow.  With  Saint  Paul,  I  protest  against  such  inference  from 
the  truth  that  men  are  saved  by  repentance  for  their  sins. 

But  let  us  look  further  into  this  subject,  for  it  deeply  concerns  us. 
Though  we  are  unable  to  recall  the  errors  of  the  past,  we  may  so  deal 
with  them  that  they  will  promote  our  virtue,  our  wisdom,  and  happi- 
ness. Upon  this  point  I  am  not  theorizing.  Whoever  thinks  will 
learn  that  human  experience  proves  this.  Let  us  take  the  case  of 
our  errors.  We  should  find  if  we  could  rub  them  all  out  that  we 
should  destroy  the  wisdom  they  have  given  us,  if  we  have  taken  care 
to  make  our  errors  teach  us  wisdom.  Who  could  spare  their  sorrows? 
How  much  that  is  kind  and  sympathetic  in  our  natures,  which  lead 
us  to  minister  to  the  grief  of  others,  and  thus  to  gain  consolations  for 
ourselves,  grow  out  of  what  are  felt  as  keen  calamities  when  they 
befall  us. 

Following  out  the  line  of  my  thoughts,  when  I  assumed  that  I  had 
the  power  and  was  compelled  to  drown  in  Lethean  waters  certain 
acts,  I  found  I  could  not  spare  errors  which  call  forth  regrets,  mis- 
takes which  teach  us  wisdom,  or  the  sorrows  which  soften  character 
and  make  us  sensible  of  the  sympathies  which  give  beauty  to  the 
intercourse  of  life.  As  I  had  to  obliterate  twenty  events,  I  found 
that  I  could  best  spare  the  successes  or  triumphs  which 'had  only 
served  to  impart  courage  in  the  battle  of  life  and  had  but  little  influ- 
ence in  forming  character.  It  is  true,  that  wherever  and  whatever 
we  are,  Ave  can  so  deal  with  the  past  that  we  can  make  it  give  up  to  us 
virtue  and  wisdom.  We  can,  by  our  regrets,  do  more  than  the  alche- 
mist aims  at  when  he  seeks  to  transmute  base  metals  into  gold,  for  we 
can  make  wrong  the  seed  of  right  and  righteousness;  we  can  trans- 
mute error  into  wisdom ;  we  can  make  sorrow  bloom  into  a  thousand 
forms  like  fragrant  flowers.  These  great  truths  should  not  only  give 
us  contentment  with  our  positions,  but  hope  for  the  future.  The 
great  question,  what  are  we,  presses  itself  upon  us  as  we  grow  old,  or 
flashes  upon  us  when  our  lives  are  cut  short  by  accident  or  disease. 
Within  these  walls,  but  few  days  pass  without  that  question  being 
forced  upon  the  minds  of  some  who  have  reached  the  end  of  life's 
journey.    Surely,  it  should  give  hope  and  consolation  to  all  to  feel 
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that  they  can,  in  the  solitude  of  the  cell,  or  in  the  gloomof  the  prison, 
by  thought,  by  self-examination,  make  the  past,  with  its  crimes,  its 
errors,  and  its  sorrows,  the  very  means  by  which  they  can  lift  them- 
selves into  higher  and  happier  conditions.  This  work  of  transmut- 
ing evil  into  good,  is  a  duty  to  be  done  by  all  conditions  of  men,  and 
it  can  be  wrought  out  as  well  in  the  prisoner's  cell  as  in  the  highest 
and  most  honorable  position,  for  when  you  do  this,  you  work  by  the 
side  of  the  Almighty.  All  human  experience  accords  with  the  higher 
teachings  of  religion,  that  holds  out  hope  to  men  who  feel  regret  for 
every  evil  act.  I  wish  to  call  your  minds  to  that  amazing  truth,  that 
there  is  a  Being  who  rules  the  world  with  such  benevolence,  that  he 
enables  weak  and  erring  mortals,  if  they  will,  to  turn  their  very  sor- 
rows and  errors  into  sources  of  happiness. 

We  have  many  theories  in  these  days  in  which  men  try  to  tell  us 
how  the  world — acting  upon  fixed  laws — has  made  itself;  that  it  goes 
on  by  progress  that  regards  nothing  but  certain  rules  of  advancement, 
regardless  of  all  other  considerations  save  their  own  irresistible,  self- 
compelling  principles.  But  here  we  have  a  truth  not  only  given  us 
in  Holy  Writ,  but  proved  by  our  experience,  that  mental  regret  will 
convert  a  material  wrong  into  a  blessing;  or,  if  the  offender  wills,  it 
will  make  the  same  hundredfold  more  hurtful  if  he  rejoices  in  his 
wrong-doing,  or  hardens  his  heart  against  regret.  Materialism,  evo- 
lution, pantheism,  or  any  of  the  theories  which  deny  the  government 
of  an  intelligent  God,  are  all  phases  of  fatalism,  and  are  confuted  by 
this  truth,  that  we  can,  by  conforming  to  his  laws,  which  demand 
repentance,  convert  evil  into  good,  or  by  violating  them  make  evil 
tenfold  more  deadly  and  destructive.  We  can,  by  our  own  minds 
and  sentiments,  change  the  influence  of  material  events,  and  change 
the  action  of  laws  which  govern  the  world.  If  man,  with  all  his 
weakness,  can  do  this,  it  can  only  be  by  the  aid  of  a  higher  power 
which  shapes,  directs,  and  regulates. 

I  know  that  what  I  have  said  is  but  an  imperfect  statement  of  great 
truths,  compared  with  the  teachings  of  the  pulpit  which  you  hear 
every  Sunday.  As  my  purpose  is  merely  to  speak  to  you  of  what  I 
have  learned^  in  the  walks  of  life,  I  can  give  you  from  this  narrow 
field  but  partial  views  of  great  truths.  They  may  be  of  no  value  to 
you,  but  I  trust  you  will  accept  them  at  least  as  proof  of  my  sympa- 
thies with  your  condition  and  sorrows,  for  if  any  ambition  lingers  in 
the  breast  of  him  who  speaks  to  you  now,  it  is  that  he  may  be  the 
friend  and  adviser  of  the  erring  and  wrong-doer.  He  has  been  taught 
by  self-eAimination  and  the  study  of  others,  that  we  all  belong  to 
that  class,  and  that  we  owe  to  one  another  any  aid  we  can  give  to  our 
fellows  when  they  fall  by  the  wayside. 
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Washington,  D.  C,  November  1,  1886. 

To  his  Excellency,  Hon.  Geoege  Stoneinian,  Governor  of  California  : 

Sir:  In  conformity  with  Section  No.  332,  Political  Code  of  the  State  of 
California.  I  beg  leave  respectfully  to  now  submit  to  you  the  following 
report  on  the  several  matters  intrusted  to  my  care,  under  my  "  contracts 
with  the  State  of  California  for  the  collection  of  California  State  claims 
against  the  United  States,"  comprising  a  period  from  November  1,  1878,  to 
November  1,  1886. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JOH^  MULLAN, 

State  Agent  and  Counsel  for  California. 


REPORT. 


Washington,  D.  C,  November  1,  1886. 

Hon.  Geoege  Stoneman,  Governor  of  California: 

Dear  Sir:  I  have  the  honor  to  submit  you  a  report  upon  the  several 
claims  of  the  State  of  California  against  the  United  States,  for  which  I  have 
been  heretofore  appointed  agent  and  counsel,  and  for  all  of  which  I  have 
been  so  acting  for  a  period  covering  the  eight  years  last  past,  to  Avit:  from 
November  1,*1878,  to  November  1,  1886. 

I  have  from  time  to  time  during  said  period  made  to  you  and  to  your 
predecessor,  and  to  the  present  State  Surveyor-General  and  Adjutant-Gen- 
eral of  the  State  of  Cahfornia,  and  to  their  predecessors  in  office,  sundry 
detailed  reports  of  my  acts  in  all  these  premises,  and  have  addressed  you 
and  them  from  time  to  time  such  proper  communications  thereon  as 
enabled  you  and  them  to  keep  au  courant  with  all  proceedings  had  therein 
as  the  same  transpired.  Yet,  in  order,  at  the  termination  of  your  adminis- 
tration as  Governor  of  the  State  of  California,  that  you  may  have  full  infor- 
mation on  all  these  matters,  and  for  the  purpose  of  your  laying  the  same 
before  the  Legislature  at  its  next  session,  and  in  \dew  of  the  importance  to 
the  people  of  California  of  sundry  of  these  several  claims  and  of  many  cir- 
cumstances connected  therewith,  and  especially  for  the  purpose  of  having 
an  authentic  record  of  the  histoiy  of  all  thereof  for  future  reference,  in  so 
far  as  my  agency  in  any  of  these  premises  has  been  or  may  be  hereafter 
concerned,  I  deem  it  proper  to  now  submit  you  a  general  summary,  cover- 
ing each  of  said  claims  as  represented  by  me  during  the  eight  years  last 
past. 

These  several  claims  by  me  represented,  as  agent  and  counsel  for  the 
State  of  California,  are  as  follows,  to  wit: 

First — The  five  per  centum  of  the  net  proceeds  of  the  cash  sales  of  the 
public  lands  in  California  made  by  the  United  States  subsequent  to  the 
date  of  her  admission  into  the  Union — September  9,  1850 — and  not  here- 
tofore paid  to  the  State  of  California  by  the  United  States. 

Second — The  refunding  by  the  United  States  to  California  her  quota  of 
the  direct  tax  IcA^ied  by  the  United  States  under  the  Act  of  Congress 
approved  August  5,  1861,  and  not  heretofore  reimbursed  the  State  of  Cali- 
fornia by  the  United  States. 

Third — The  refunding  by  the  United  States  to  California  the  moneys 
heretofore  by  her  expended  on  account  of  the  Modoc  Indian  w?.r,  in  north 
California,  in  1872  and  1873,  and  not  heretofore  reimbursed  the  State  of 
California  by  the  United  States. 

Fourth — The  refunding  by  the  United  States  to  California  the  moneys 
heretofore  by  her  expended  on  account  of  Indian  (other  than  Modoc)  hos- 
tilities therein,  and  upon  the  borders  thereof,  between  September  9,  1850, 
and  June  27,  1882,  and  not  heretofore  reimbursed  the  State  of  California 
by  the  United  States. 
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Fifth — The  refunding  by  the  United  States  to  the  State  of  California  the 
moneys  heretofore  by  her  expended  on  account  of  the  war  of  rebellion,  and 
not  heretofore  reimbursed  the  State  of  California  by  the  United  States. 

Sixth — The  refunding  by  the  United  States  to  the  State  of  Cahfornia  the 
moneys  by  her  heretofore  paid  as  interest  on  the  principal  borrowed  by  her 
on  account  of  the  two  foregoing  items,  and  not  heretofore  reimbursed  the 
State  of  California  by  the  United  States. 

Seventh — The  refunding  by  the  United  States  to  the  State  of  California 
the  moneys  by  her  heretofore  paid  the  United  States  as  fees  upon  those 
particular  selections  and  locations  of  lands  under  the  several  land  grants 
made  by  Congress  to  Cahfornia.  which  have  been  declared  invalid  by  the 
United  States,  not  allowed,  and  which  were  finally  canceled  by  the  United 
States,  wherever  said  fees  have  not  been  heretofore  reimbursed  the  State 
of  California  by  the  United  States:  and.  also. 

The  securing  for  the  State  of  California  an  indemnity  in  either  lands  or 
money  of  so  much  of  its  Swamp  Land  Grant,  made  to  her  in  the  Act  of 
Congress  approved  September  28.  1850,  and  confirmed  to  her  in  the  Act  of 
July  23.  1866.  as  have  heretofore  not  inured  to  the  benefit  of  said  State,  but 
which  lands  have  in  sundry  instances  been  heretofore  sold,  or  been  other- 
■R-ise  disposed  of  by  the  United  States,  and  without  any  benefit  accruing 
therefrom  to  the  State  of  Cahfornia. 


No.  1.     THE  FR'E  PER  CEXT  CLAIM. 

During  a  law  practice  in  California,  extending  over  a  period  of  several 
years,  devoted  chiefly  to  land  matters  arising  therein,  it  came  to  my  knowl- 
edge that  the  State  of  California  had  never  received  from  the  L'nited  States, 
nor  had  ever  been  granted  by  Congress,  any  percentum  of  the  net  proceeds 
of  the  cash  sales  of  the  public  lands  therein  made  by  the  United  States: 
and  that  while  California  had  no  legal  claim  against  the  United  States 
therefor,  yet  in  ^dew  of  the  fact  that  a  similar  grant  had  been  made  by 
Congress.'  to  all  the  other  pubhc  land  States  of  the  Union,  that  an  equity 
therein  at  least  would  seem  to  exist  in  behalf  of  Cahfornia.  which,  if  prop- 
erly represented  and  urged  at  the  proper  times  and  places,  by  a  competent 
party  conversant  with  the  subject-matter,  might  eventuate  in  finally  secur- 
ing a  similar  grant  to  California. 

Therefore,  in  the  year  1878, 1  brought  this  matter  to  the  special  attention 
of  the  State  authorities  of  the  State  of  California,  to  "svit:  to  her  Governor, 
Honorable  "William  Irwin,  and  to  her  State  Sur^-eyor-General.  Honorable 
William  Minis,  and  made  fully  known  to  them  all  the  circumstances  and 
facts  connected  therewith  within  my  knowledge,  beheving  then  and  know- 
ing now  that  no  systematic  efibrt  had  ever  been  made,  2^'i'ior  to  that  time, 
to  secure  California  the  benefits  of  this  grant. 

It  is  true  the  Legislature  of  Califoniia,  uix)n  the  recommendation  of 
Hon.  John  B.  Weller,  Governor  of  California,  on  March  4,  1858,  and  in 
approval  of  the  urgent  and  intelligent  presentation  to  him  of  the  valid 
reasons  therefor  by  Hon.  Andrew  J.  ^Moulder,  the  Superintendent  of  Pubhc 
Instruction,  under  date  of  March  4,  1858  (see  Assembly  Journal,  ninth 
session,  pages  302  et  sequiter  and  314).  did,  on  March  11. 1858.  memorialize 
Congress  to  make  her  such  a  grant :  but  the  matter,  so  far  as  I  know,  began 
and  ended  in  this  one  step.  Certainly,  in  1878.  a  period  of  twenty  years 
had  been  allowed  to  come  and  go.  and  during  which  time  no  beneficial 
results  had  flowed  to  her  therefrom. 


Even  in  that  single  effort  the  Legislature  of  California  admitted  that 
Congress  had  changed,  hy  departing  from  its  policy,  in  the  case  of  California 
in  these  premises — an  admission  which,  to  a  very  great  extent,  gave  away 
the  very  case  which  the  memorial  sought  to  secure;  but,  be  that  as  it  may, 
one  thing  is  most  sure,  that  this  admission,  such  as  it  was,  could  certainly 
not  strengthen  her  position  as  a  petitioner  after  a  long  lapse  of  years  sub- 
sequent to  the  date  of  her  admission  into  the  Union. 

A  copy  of  this  memorial  is  hereto  attached,  and  marked  Exhibit  Xo.  1, 
and  made  a  part  hereof. 

After  ha^dng  maturely  considered  the  subject-matter  in  all  its  bearings, 
and  all  that  it  might  involve,  I  was  willing  to  Adsit  Washington  and  there 
undertake,  at  my  otvn  expense,  the  presentation  of  this  equitable  claim  of 
California  before  the  proper  United  States  tribunals,  pro^ided  I  were  so 
authorized.  The  subject-matter  ha\'ing  been  duly  considered  by  the  State 
Surveyor-General  and  ex  officio  Register  of  State  Lands,  Hon.  William 
Minis,  the  head  of  that  branch  of  the  State  Government  more  directly  than 
any  other  charged  by  law  with  the  superintendence  of  the  public  interests 
in  all  matters  relating  to  lands  and  land  sales  in  California — that  officer, 
on  November  1,  1878,  commissioned  me  as  Agent  and  Attorney  for  the 
State  of  California  in  these  premises,  a  copy  of  which  commission  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  2. 

My  said  appointment  and  commission  were  made  subject  to  the  action 
of  the  Legislature,  for  the  purpose  of  ratifying  and  validating  the  appoint- 
ment so  by  him  made,  and  of  fixing  the  compensation  which  I  should 
receive,  and  which  latter  was  to  be  entirely  contingent  upon  success,  to  mt: 

That  I  was  to  get  nothing  if  the  State  got  nothing;  and  per  contra,  if  the 
State's  claim  should  be  recognized,  then  I  was  to  receive  such  compensation 
as  the  Legislature  might  thereafter  fix  and  declare  whenever  it  should  take 
up,  consider,  and  act  thereon. 

Armed  with  this  authority,  I  proceeded  from  California  to  Washington 
City  in  the  month  of  November,  1878,  at  my  own  expense. 

Immediately  upon  my  arrival  in  Washington,  for  the  purpose  of  testing 
the  sense  of  the  General  Land  Office  as  to  whether  there  was  sufficient 
authority  of  law  by  Avhich  that  office  could  then  recognize  this  claim  of  the 
State  of  California,  I,  on  the  twentieth  of  November,  1878,  submitted  to 
the  honorable  Commissioner  of  the  General  Land  Office,  my  letter  of  appoint- 
ment, together  with  a  communication,  copy  of  which  is  hereto  appended 
and  made  a  part  hereof,  and  marked  Exhibit  No.  3. 

To  this  letter  the  honorable  Commissioner  of  the  General  Land  Office 
replied  in  a  communication  dated  November  28,  1878,  a  copy  of  which  is 
hereto  appended  and  made  a  part  hereof,  and  marked  Exhibit  No.  4. 

Having  thus  exhausted  all  executive  remedy  in  the  premises,  I  thereupon 
determined  to  address  myself  next  to  Congress,  in  order  to  secure  that 
legislation  without  which  the  honorable  Commissioner  of  the  General  Land 
Office  had  informed  me  he  could  not  state  an  account  to  the  Treasury 
Department  in  favor  of  the  State  of  California;  and  deeming  it  my  duty  in 
these  premises  (with  but  few  exceptions)  then  and  now  to  always  proceed 
through  the  members  of  the  California  delegation  in  Congress,  in  either  the 
Senate  or  House,  and  for  this  reason,  I  thereupon  addressed  a  letter  on 
this  subject  to  the  Hon.  J.  K.  Luttrell,  then  in  Congress  from  California, 
copy  of  which  letter  is  hereto  attached  and  made  a  part  hereof,  and  marked 
Exhibit  No.  5. 

To  this  letter  Mr.  Luttrell  replied  in  a  communication,  a  copy  of  which 
is  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  6. 

Not  being  satisfied  with  this  view  of  the  case  as  expressed  by  ]\Ir.  Luttrell, 
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I  then,  for  reasons  appearing  to  me  good  and  sufficient,  next  brought  the 
matter  to  the  attention  of  Hon.  P.  T).  "Wigginton,  then  also  in  Congress 
from  California,  who.  at  my  request,  on  January  20. 1879.  introduced  in  the 
House  a  bill.  H.  R.  Xo.  6081.  third  session.  Forty-fifth  Congress,  to  make 
this  grant  to  Cahfornia.  and  copy  of  which  bill  is  hereto  attached  and  made 
a  part  hereof,  and  marked  Exhibit  Xo.  7. 

While  I  was  not  sanguine  in  securing  any  final  result  on  this  bUl  then, 
so  near  the  end  of  the  third  and  last  session  of  the  Forty -fifth  Congress, 
yet  I  desired  to  get  the  matter  on  record  and  before  Congress  at  the  very 
earUest  date  possible,  and  due  diligence  on  my  part  seemed  to  me  to  make 
this  a  matter  of  duty  which  I  owed  the  trust  that  I  had  undertaken  to 
execute. 

This  bill,  it  will  be  perceived,  proposed  to  dedicate  said  proceeds  to  the 
"making  or  improving  public  roads,  constructing  drainage  and  irrigating 
ditches  and  canals,  to  efiect  a  general  system  for  irrigating  the  agricultural 
lands  in  said  State,  and  in  the  mode  and  manner  as  the  Legistature  of  said 
State  may  estabhsh  and  direct." 

During  this  third  session  of  the  Forty-fifth  Congress,  the  Hon.  (reorge 
W.  Julian  was  Chairman  of  the  House  Committee  on  Pubhc  Lands,  and 
in  whom  I  did  not  think  I  had  found  any  friend  of  this  measure:  on  the 
contrary,  it  seemed  to  me  that  he.  with  other  members  of  that  committee, 
seemed  to  labor  under  the  impression  that  the  State  of  Cahfornia  had  no 
claim  for  this  grant  that  was  valid  in  either  law  or  equity,  and  because  she 
had  accepted  an  admission  into  the  Union  without  such  grant  or  condition, 
and  she  had  allowed'  twenty-eight  years  to  pass  without  even  urging  this 
claim,  which  at  best  was  questionable,  and  not  well  founded:  and  that  the 
most  that  Cahfornia  could  expect  was,  that  should  Congress  make  her  any 
such  grant,  the  same  should  take  effect  only  from  the  date  of  its  jjassage: 
which  thereby,  as  I  saw,  would  destroy  more  than  one  half  of  the  value  of 
this  claim.  I  therefore  feared  to  m"ge  final  action  on  this  bill  during  the 
Forty-fifth  Congress,  fearing  either  an  adverse  report  or  one  such  as  would 
limit  the  grant,  by  making  it  take  efiect  from  and  at  the  date  of  the  passage 
of  the  Act,  and  if  action  l3y  Congress  on  such  report  should  be  delayed,  as 
it  would  hkely  be,  then  the  efiect  would  inevitably  be  to  render  this  grant 
barren  of  those  substantial  benefits  for  which  I  pleaded,  to  wit: 

That  this  grant,  ich^n  made,  shoidd  relate  bach  to  the  date  of  the  admission 
of  the  State  of  California  into  the  Union,  or  at  least  to  the  earliest  date  ichen 
the  first  sales  of  public  lands  for  cash  in  California  had  taken  place,  and 
which  date  is  Jv.ly  1,  1857. 

Finding  the  Committee  on  Public  Lands  during  the  Forty-fifth  Congress 
httle  disposed  to  take  an}'  favorable  action  on  this  measiu-e,  I  deemed  it 
more  prudent  and  diplomatic  to  let  this  measure  rest  until  another  Congress 
should  meet,  so  that  the  Forty-fifth  Congress  adjourned  with  this  matter 
unacted  on  but  still  sub  judiee  before  the  House  Committee  on  Public 
Lands,  and  as  hereinbefore  stated. 

In  view  of  the  situation  as  I  found  same  to  exist  in  Washington  during 
the  Forty-fifth  Congress,  and  in  order  that  the  Legislature  of  California 
might  express  itself  de  novo  on  this  subject,  and  beheving  that  a  resolution 
to  Congress,  expressive  of  its  latest  ^-iews  and  wishes  therein,  might  have 
the  effect  to  stimulate  to  more  active  efforts  the  Cahfornia  delegation  at 
least  in  behalf  of  this  measure,  I  prepared  a  resolution  having  for  its  object 
to  express  the  wishes  of  the  Legislature  of  California  on  this  subject,  and 
transmitted  the  same  to  Sacramento  on  the  twenty-ninth  Xovember,  1880, 
to  the  Hon.  Grove  L.  Johnson,  then  a  State  Senator  in  the  California 
Legislature,  with  the  request  that  he  would  interest  himself  in  the  subject^ 


matter,  and  to  introduce  in  the  State  Senate  my  said  resolution,  and 
informing  him,  among  other  things,  that  the  interest  of  the  State  of  CaH- 
fornia  in  this  measure,  AA'ould  aggregate  at  least  one  half  million  dollars; 
and  which  resolution  was  of  a  tenor  like  unto  the  bill  which  I  had  pre- 
pared and  had  Hon.  P.  D.  Wigginton  introduce,  and  as  hereinbefore 
described. 

This  resolution  passed  the  Senate  of  California  during  its  session  of 
1880-81,  but  it  failed  to  pass  the  Assembly  during  that  session,  when  the 
Legislature  adjourned  sine  die. 

The  Legislature  of  California  having  been  convened  in  session  in  1881, 
I  again  renewed  my  efforts  to  have  that  body  pass  a  similar  resolution  at 
this  session  on  this  same  subject,  and  with  this  object  in  view  I  again 
prepared  another  paper,  and  again  transmitted  it  to  Hon.  Grove  L.  John- 
son, still  a  State  Senator  at  Sacramento. 

Before  action  was  taken  by  the  Legislature  on  this  paper,  I  wrote  to  Mr. 
Johnson  to  change  the  form  of  said  paper,  which  was  then  only  a  resolu- 
tion, into  a  memorial,  which,  upon  reflection,  I  thought  it  ought  to  be;  and 
also  to  change  the  dedication  of  the  proceeds  of  this  claim  from  internal 
improvement  purposes,  which  had  been  my  original  intention,  to  educa- 
tional 'purposes,  which,  upon  reflection,  I  thought  might  subserve  larger 
interests. 

This  memorial  Hon.  Grove  L.  Johnson,  at  my  request,  introduced  in 
the  State  Senate  of  California,  where  it  passed  and  went  to  the  Assembly, 
where  it  also  passed  that  same  session,  and  became  the  Act  of  the  Legis- 
lature during  its  session  of  1881,  and  on  the  ninth  day  of  February,  1881, 
it  became  the  expressed  will  of  the  State  in  the  form  of  Senate  Concurrent 
Resolution  No.  1,  copy  of  which  is  hereto  attached  and  made  a  part  hereof, 
and  marked  Exhibit  No.  8. 

Certified  copies  of  this  Senate  Concurrent  Resolution,  which,  in  fact, 
and  in  the  body  thereof,  was  a  memorial  under  the  seal  of  the  State,  hav- 
ing been  sent  to  me  from  Sacramento,  I  presented  the  same  to  each  of  our 
Senators  and  Representatives  in  Congress  from  California,  and  also  to  the 
Public  Lands  Committee  in  both  Senate  and  House  of  Representatives, 
and  thereupon  I  prepared  two  bills  in  harmony  with  said  memorial,  one 
of  which,  to  wit.  Senate  Bill  No.  311,  was,  at  my  request,  introduced  in 
Congress  on  December  8,  1881,  by  Hon.  James  T.  Farley,  and  the  other, 
to  wit,  H.  R.  No.  61,  was,  also  at  my  request,  introduced  in  the  House  by 
Hon.  C.  P.  Berry,  on  December  13,  1881,  and  copies  of  which  bills  are 
hereto  attached  and  made  a  part  hereof,  and  marked  Exhibits  Nos.  9 
and  9i 

Prior  to  this  date,  to  wit,  on  nineteenth  February,  1880,  during  the  sec- 
ond session  of  the  Forty-sixth  Congress,  the  Senate  haAdng  under  consid- 
eration Senate  Bill  No.  19,  relating  to  the  general  subject  of  the  five  per 
cent  claims  (of  those  public  land  States  which  were  then  the  beneficiaries 
of  a  grant  thereof) ,  at  my  request  Senator  Farley  submitted  an  amend- 
ment thereto,  in  words  as  follows:  "And  provided  further,  that  the  State 
of  California  is  hereby  placed  upon  the  same  footing  as  regards  the  five 
per  cent  of  the  net  proceeds  of  the  sales  of  all  public  lands  in  the  said 
State  with  the  States  named  herein,  and  shall  be  entitled  to  all  benefits 
and  payments  to  which  they,  or  either  of  them,  are  entitled  under  this 
and  all  previous  Acts  of  Congress."  (See  page  1010  Congressional  Record, 
vol.  10,  second  session  Forty-sixth  Congress,  February  19,  1880.) 

This  bill  having  failed  to  pass  Congress,  like  as  in  the  Forty-fifth  Con- 
gress, we  were  unable  to  secure  any  action  for  our  California  five  per  cent 
claim  during  the  Forty-sixth  Congress — no  effort  having  been  made  in  the 
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House  by  nie  during  the  Forty-sixth  Congress,  as  I  feared  the  attitude  of 
that  committee,  and  especially  its  Chairman,  on  this  proposition. 

But,  as  before  stated,  I  renewed  my  efforts  before  the  next,  or  Forty- 
seventh  Congress,  and  before  which  we  had  submitted,  through  Senator 
Farley,  Senate  Bill  Xo.  311,  and,  through  Hon.  C.  P.  Berry,  House  Bill 
No.  61. 

A  house  had  assembled  in  the  Forty-seventh  Congress  that  changed 
the  political  character  and  personnel  of  the  House  Committee  on  Public 
Lands,  and  the  change  was  more  particularly  marked  by  the  substitution 
of  Governor  Pound,  of  Wisconsin,  for  its  Chairman,  vice  Hon.  George  W. 
Julian,  retired  from  Congress. 

To  support  these  two  bills  wdth  appropriate  facts  and  arguments,  I  com- 
piled from  various  records  and  archives  in  the  General  Land  Office  a 
series  of  eight  (8)  tables  of  statistics,  which  contained  a  full  history  of  all 
the  legislation,  from  the  earliest  sessions  of  Congress  to  date,  on  this  five 
per  cent  grant  to  the  several  States,  and  the  reasons  thereof,  and  the 
amounts  of  money  received  by  the  several  States  up  to  June  30,  1881, 
including  a  statement  of  the  cash  sales  of  public  lands  in  California,  made 
by  the  United  States  up  to  June  30,  1881. 

I  thereafter,  to  wit,  April  14, 1882,  submitted  these  tables  to  Hon.  N.  C. 
McFarland,  Commissioner  of  the  General  Land  Office,  for  his  examina- 
tion and  approval,  and  that  officer  finding  them  to  be  correct,  he,  at  my 
request,  so  certified.  The  original  of  these  tables  I  filed  with  the  Senate 
Committee  on  Public  Lands  in  the  Forty-seventh  Congress,  and  copies 
thereof  I  filed  with  the  House  Committee  on  Public  Lands,  and  appended 
other  copies  as  exhibits  to  an  argument  which  I  then  prepared  in  support 
of  said  Senate  Bill  No.  311  and  H.  R.  No.  61,  and  copies  of  all  of  which  I 
filed  with  the  Public  Land  Committee  in  Senate  and  House,  and  with  the 
members  of  the  California  delegation  then  in  Congress,  and  copies  of  which 
are  hereto  annexed  and  made  a  part  hereof,  and  marked  Exhibit  No.  10. 

It  was  during  this  Forty-seventh  Congress,  to  wit,  on  December  5, 1881, 
that  Senator  Voorhees,  of  Indiana,  introduced  Senate  Bill  No.  67,  ha\dng 
for  its  object  to  authorize  the  accounting  officers  of  the  Treasury,  when 
stating  the  accounts  for  this  five  per  cent  event  in  behalf  of  any  public 
land  State,  that  was  then  the  beneficiary  thereof,  to  so  state  the  same  that 
it  should  include  the  sales  made  by  or  for  Military  Bounty  Land  Warrants 
as  well  as  those  made  for  cash,  and  which  Bounty  Land  Warrants  sales 
had  always  theretofore  been  excluded  from  such  statements  when  any 
settlements  had  been  had  between  the  United  States  and  said  public  land 
States. 

A  House  Bill,  to  wit.  No.  4239,  for  this  purpose,  had  also  been  favorably 
reported  (in  House  Report  No.  70)  upon  in  the  Forty-fifth  Congress,  a  copy 
of  which  report  is  hereto  attached  and  made  a  part  hereof,  and  marked 
Exhibit  No.  11,  and  a  copy  of  said  Senate  Bill  No.  67  is  hereto  attached 
and  made  a  part  hereof,  and  marked  Exhibit  No.  11^. 

Senator  Voorhees'  Senate  Bill  No.  67  in  the  Forty-seventh  Congress 
being  in  all  respects  similar  to  said  House  Bill  No.  4239  in  the  Forty-fifth 
Congress,  and  being  limited  as  it  was  exclusively  to  the  public  land  States 
of  Ohio,  Indiana,  Illinois,  Missouri,  Michigan,  Wisconsin,  Minnesota,  Iowa, 
Nebraska,  Kansas,  Arkansas,  Louisiana,  Alabama,  Mississippi,  Florida, 
Oregon,  Nevada,  and  Colorado — California  being  the  only  public  land  State 
not  named  therein,  and,  therefore,  specirdly  excepted  from  its  provisions— 2ii 
my  urgent  request,  while  the  same  was  under  consideration  in  the  Senate, 
Honorable  James  T.  Farley,  then  in  the  Senate,  who  theretofore  had  not 
been  in  favor  of  the  general  Military  Bounty  Land  Warrant  legislation  as 
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contained  in  said  Senate  Bill  Xo.  67  of  the  Forty-seventh  Congress,  yet 
finally  agreed,  at  my  request,  to  submit  an  amendment  to  said  general 
Bill  So.  67,  so  as  to  include  California,  copy  of  which  amendment  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  Xo.  12.  This  bill, 
amended  by  Senator  Farley  so  as  to  include  California,  passed  the  Senate 
on  the  nineteenth  day  of  May,  1882,  by  only  five  majority,  and  went  to 
the  House.  Copy  of  the  record  of  the  vote  had  thereon  is  hereto  appended 
and  made  a  part  hereof,  and  marked  Exhibit  Xo.  12^. 

On  the  next  day,  upon  a  motion  by  Senator  Pugh  of  Alabama,  to  recon- 
sider the  vote  by  which  this  bill  passed  the  Senate,  it  was  recalled  from 
the  House,  and  tlie  vote  by  which  it  had  passed  the  Senate  was  reconsid- 
ered and  it  was  thereafter  laid  upon  the  table  of  the  Senate,  where  it  ever 
remained  unacted  on  during  that  session. 

It  is  due  to  truth  to  report  that  Senator  Pugh  had  antagonized  this  bill 
during  all  the  debates  had  thereon,  and  only  voted  icith  the  ayes  in  order  to 
hare  the  parliamentary  privilege  of  moving  its  reco^nside ration. 

When  Congress  reconvened  at  its  short  and  last  session,  the  friends  of 
the  measure  despairing  of  securing  in  so  short  a  time  any  favorable  con- 
gressional action  thereon,  failed  to  renew  their  further  efforts  in  regard 
thereto,  and  consec[uently  this  bill,  ichich  contained  our  California  five  per 
cent  measure  in  full  effect,  died  ^\'ith  the  Forty-seventh  Congress.  I  now 
here  insert  a  chapter  of  the  history  of  this  legislation  within  my  personal 
knowledge,  in  order  to  record  a  fact  which  otherwise  might  never  be 
recorded. 

As  I  before  stated.  Senator  Farley  was  not  favorable  to  the  general  Mili- 
tary Bounty  Land  Warrant  construction  of  the  five  per  cent  grant  (a  fact 
which,  no  doubt,  Hon.  Xewton  Booth,  then  also  a  Senator  from  California 
and  a  member  of  the  Senate  Committee  on  Public  Lands,  may  possibly 
recall,  as  Senator  Farley  is  now  dead). 

But  Senator  Farley's  vote  for  this  bill  was  then  thought  by  its  friends  to 
be  a  necessity  for  its  passage,  and  due  to  the  fact  that  the  Senate  was 
thought  to  be  quite  evenly  divided  then  on  this  general  proposition,  and 
because  the  sense  of  the  Senate  thereon  having  been  informally  taken  it 
was  found,  certainly  was  then  thought,  that  Senator  Farley's  vote  against 
this  general  bill  would  defeat  the  same. 

I  have  reason  to  believe  that  had  Senator  Farley  voted  against  this  gene- 
ral bill,  that  its  friends  would  have  thereafter  given  a  cold  shoulder  by 
gixdng  a  large  negative  vote  against  Senator  Farley's  separate  and  inde- 
pendent Senate  Bill  Xo.  oil,  to  grant  California  this  five  per  cent  claim. 

Knowing  these  facts,  I  laid  them  all  before  Senator  Farley,  not  once,  but 
many  times ;  and  he  appreciating  the  importance  and  the  difficulty  and 
the  delicacy  of  his  position  on  this  general  measure,  finally  waived  all 
his  objections  to  this  general  bill,  in  order  that  his  action  thereon  should  not 
thereafter  be  used  as  an  argument  or  as  a  club  with  which  to  defeat  our 
California  five  per  cent  claim,  then  pending,  as  it  was,  before  the  Senate 
in  an  independent  and  separate  bill,  to  wit.  Senator  Farlev's  Senate  Bill 
Xo.  311. 

The  friends  of  this  general  five  per  cent  Senate  Bill  Xo.  67,  which  had 
solely  for  its  object  to  include  all  sales  of  military  bounty  land  warrants, 
indulged  a  confident  belief  that  all  the  public  land  States,  theyi  the  benefi- 
ciaries of  this  grant,  had  a  claim  against  the  United  States  so  valid  at  law 
that  it  could  be  maintained  by  a  mandamus  proceeding,  if  initiated  in  the 
L^nited  States  Supreme  Court  and  directed  specifically  against  the  Com- 
missioner of  the  General  Land  Office. 

In  view  of  such  belief,  two  of  the  States,  to  wit :  Iowa,  whose  interest  in 
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the  military  bounty  land  warrant  sales  made  in  that  State  aggregated 
$595,853  31,  by  its  State  agent,  Hon.  R.P.  Lowe  (ex-Governor  and  ex-Chief 
justice  thereof ),  and  Illinois,  whose  interest  therein  aggregated  $881,006  60, 
by  its  State  agent,  Hon.  W.  W.  Wilshire  (ex-Representative  in  Congress  from 
Arkansas),  petitioned  the  United  States  Supreme  Court  for  writs  of  man- 
damus to  issue  from  it  against  said  honorable  Commissioner  of  the  General 
Land  Office,  compelling  him  to  state  an  account  that  would  include  all 
military  bounty  land  warrant  sales  made  in  said  two  States  by  the  United 
States.  These  two  gentlemen,  therefore,  as  State  agents  for  said  two  States 
respectively,  under  the  authority  of  their  respective  States,  representing  the 
same  interests  before  Congress  in  this  Senate  Bill  No.  67,  and  whose  compen- 
sation, like  mine,  was  to  be  contingent  on  success,  that  of  Governor  Lowe 
being  one  third  (i)  of  such  sums  as  he  might  recover — and  whose  relation 
to  this  subject-matter  is  set  forth  in  a  paper,  copy  of  which  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  13 — prosecuted 
said  mandamus  proceedings. 

I  consulted  with  these  gentlemen  as  to  their  view  of  the  propriety  of  my 
intervening  in  behalf  of  the  State  of  California  in  this  proceeding  ;  but  it 
was  their  judgment  that  as  California  did  not  occupy  that  same  legal  rela- 
tion to  the  subject-matter,  such  as  Iowa  and  Illinois  did,  or  such  as  would 
strengthen  the  general  case  before  the  Court,  therefore  I  concluded  that  it 
would  be  unwise  to  intervene,  and  hence  limited  my  efforts  in  aiding  these 
two  State  agents  in  all  that  promised  a  successful  result.  The  State  of 
Alabama,  having  a  legal  status  in  the  matter,  intervened  through  her  own 
State  agent. 

This  judicial  proceeding  resulted  in  a  denial  of  the  writ  of  mandamus, 
as  petitioned  for,  and  as  will  more  fully  appear  from  copy  of  the  order  of 
dismissal  of  said  petition,  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibit  No.  14. 

During  the  Forty-seventh  Congress  Senator  Farley's  said  Senate  Bill  No. 
311  was  favorably  reported  on  twentieth  February,  1882,  from  the  Senate 
Committee  on  Public  Lands  ;  and  Representative  Berry's  House  Bill  No. 
61  was  ordered  to  be  favorably  reported  to  the  House,  when  its  Public  Land 
Committee  should  be  called  for  reports,  but  which  call  was  never  made, 
so  that  the  Forty-seventh  Congress  adjourned  leaving  the  said  Senate  bill 
on  the  Senate  calendar  unacted  on,  though  favorably  reported ;  and  no 
further  action  was  had  on  this  measure  in  the  House  other  than  that 
hereinbefore  stated. 

In  view  thereof,  and  of  the  fact  that  the  proceedings  before  the  United 
States  Supreme  Court  had  proven  equally  barren  of  beneficial  results,  I 
renewed  my  efforts  in  behalf  of  this  measure  before  the  Forty-eighth  Con- 
gress, when  I  again  prepared  two  (2)  bills,  one  of  which,  to  wit.  Senate 
Bill  No.  796,  was,  at  my  request,  introduced  on  December  18,  1883,  in  the 
Senate  by  the  late  Senator,  Hon.  John  F.  Miller  ;  and  the  other,  to  wit,  H. 
R.  No.  Ill,  was,  at  my  request,  introduced  on  December  10,  1883,  in  the 
House  by  the  Hon.  Barclay  Henley,  and  copies  of  which  bills  are  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibits  Nos.  15  and  16. 
Senator  Miller  was  requested  by  me  to  take  charge  of  this  measure  in  the 
Senate  at  this  time,  in  consequence  of  the  fact  that  Senator  Farley,  who 
had  had  charge  thereof  during  the  Forty-seventh  Congress,  was  absent 
from  Washington  sick. 

Prior  to  this  date  it  occurred  to  me  that,  as  I  had  been  diligently  at  work 
for  a  period  of  about  five  years  in  endeavoring  to  secure  favorable  action, 
in  season  and  out  of  season,  for  this  and  other  California  measures,  and  as 
yet  no  action  had  been  taken  by  the  Legislature  of  California  either  to 
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ratify  and  validate  my  appointments,  or  to  determine  and  fix  the  compen- 
sation that  I  should  receive  in  any  of  these  premises,  and  belie\-ing  that 
it  was  at  least  due  me  and  the  people  of  California  that  this  matter 
should  be  now  considered,  and  fully  acted  upon,  and  definitely  disposed 
of,  and  not  be  left  in  doubt  till  my  labors  should  be  finally  completed,  and, 
if  successful,  that  I  should  be  then  compelled  to  run  the  gauntlet  of  a 
hungry  lobby  sometimes  said  to  be  found  outside  the  doors  of  a  legislative 
body,  and  also  said  to  be  often  composed  of  blackmailers,  or  unscrupulous 
and  impecunious  dead  beats,  who  unfortunately,  it  is  said,  are  at  times 
successful  in  defeating  meritorious  measures,  and  who,  some  persons 
believe,  allow  action  on  private  claims  before  a  Legislature  only  on  their 
own  terms,  I  deemed  it  more  prudent,  rather  than  risk  being  placed  in  any 
such  condition,  to  have  this  matter  brought  fully  to  the  attention  of  the 
Legislature  for  its  consideration  and  final  action. 

This  subject-matter,  with  others  relating  to  me,  was,  therefore,  brought  to 
the  attention  of  the  Legislature  of  California  at  its  session  in  Januar}',  1883, 
by  Hon.  George  C.  Perkins,  Governor  of  California,  in  his  concluding  mes- 
sage to  the  Legislature,  and  also  by  the  State  Surveyor-General,  Hon.  James 
"W.  Shanklin,  in  his  final  annual  report  to  Governor  Perkins,  and  which 
references  of  said  officials  are  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibits  Xos.  19  and  20.  The  Legislature  of  California  ha^dng 
maturely  considered  the  entire  subject-matter  in  its  appropriate  committees 
of  each  of  its  respective  Houses,  and  also  by  each  of  its  respective  bodies 
as  a  whole,  finally  passed  a  resolution  on  the  third  day  of  March,  1883, 
ratifying  and  confirming,  among  other  appointments,  the  one  so  conferred 
upon  me  by  State  Surveyor-General,  Hon.  William  Minis,  and  did  at  the 
same  time  determine  upon  and  fix  in  a  contract,  the  exact  compensation  I 
should  receive  in  these  premises,  copy  of  which  action  of  the  Legislature  is 
hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  21. 

My  appointment  so  theretofore  made,  ha^^ng  been  thus  ratified  and  con- 
firmed on  March  3,  1883,  by  the  highest  power  known  to  the  State,  and 
my  compensation  in  the  premises  having  been  thereby  fixed  in  a  legislative 
contract,  I  proceeded  with  renewed  diligence  to  secure  for  the  State  the 
best  results  possible  in  these  premises,  and  which  results,  during  the  Forty- 
eighth  Congress,  consisted  in  a  favorable  report  being  made  in  behalf  of 
the  measure  both  by  the  Senate  and  House  Committees  on  Public  Lands, 
copy  of  which  report  (Xo.  1969)  is  hereto  attached  and  made  a  part  hereof, 
and'  marked  Exhibit  Xo.  22. 

Xotwithstanding  having  thus  received  said  favorable  reports  in  both 
Senate  and  House  in  behalf  of  this  measure,  fearing  that  we  would  not 
secure  any  final  separate  action  on  this  claim  in  the  form  of  an  indepen- 
dent bill,  as  it  was  now  getting  late  in  the  session,  it  occurred  to  me,  in 
\-iew  of  such  favorable  action  by  the  Senate  Committee  on  Public  Lands, 
that  the  Senate  would  possibly  favorably  entertain  a  proposition  to  incor- 
porate a  pro^dsion  in  the  General  Deficiency  Bill,  by  way  of  an  amendment 
thereto,  to  cover  the  amount  of  said  claim  as  same  existed  on  June  30,  1883. 

"With  this  object  in  \dew  I  prepared  an  appropriate  amendment  to  the 
House  Deficiency  Bill  Xo.  7235  of  the  first  session  of  the  Forty-eighth  Con- 
gress, after  said  bill  had  reached  the  Senate,  that  woidd  cover  this  jrroposi- 
tion,  and  at  my  request  the  late  Senator  John  F.  Miller,  on  June  16,  1884, 
introduced  the  same  in  the  Senate,  and  had  it  referred  to  the  Senate  Appro- 
priation Committee;  copy  of  which  amendment  is  hereto  attached  and 
made  a  part  hereof,  and  marked  Exhibit  Xo.  22^. 

But  the  Senate  Appropriation  Committee  failed  to  give  the  same  any 
favorable  action,  so  that,  notwithstanding  sundry  efforts  made  on  my  part 
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in  these  premises,  I  found  that  it  was  impossible  either  to  reach  or  take  up 
in  either  the  Senate  or  House,  this  proposition,  either  as  independent  bills 
or  as  an  amendment  to  an  appropriation  bill:  therefore,  the  Forty-eighth 
Congress  adjourned  without  any  action  on  either  thereof,  other  than  as 
herein  reported;  and  both  of  said  bills  were  on  the  calendars  of  Senate  and 
House  on  the  day  of  final  adjournment,  and  both  with  a  favorable  report. 

When  the  Forty-ninth  Congress  couA-ened  I  again  renewed  my  efibrts  in 
behalf  of  this  same  measure,  by  preparing  two  more  bills  to  cover  this  same 
claim. 

In  A-iew  of  the  non-arrival  of  Senator  Miller  in  Washington  when  the 
Forty-ninth  Congress  met,  I  awaited  his  arrival,  belie^-ing  that  he  could 
take' up  in  the  Senate  this  measure,  he  haAing  had  charge  thereof  during 
the  Forty-eighth  Congress,  but  when  he  did  arrive,  and  finding  that  he  was 
unable  to  take  his  seat  in  the  Senate.  I  thereupon  brought  this  same  matter 
to  the  attention  of  the  Hon.  Leland  Stanford,  who.  on  January  11, 1886,  at 
m}'  request,  introduced  one  of  said  bills,  to  wit,  Senate  Bill  Xo.  994.  and 
Hon.  Barclay  Henley,  on  December  21, 1885,  at  my  request,  introduced  the 
other  of  said  two  bills,  to  wit.  H.  R.  No.  150,  copies  of  which  bills  are 
hereto  attached  and  made  a  part  hereof,  and  marked  Exhibits  Xos.  23 
and  24. 

I  thereupon  prepared  an  argument  to  support  each  of  said  two  bills,  and 
filed  same  with  both  the  Senate  and  House  Committees  on  Public  Lands, 
said  argument  covering  about  the  same  grounds  as  hereinbefore  particu- 
larly described,  and  in  due  time  both  of  said  two  bills  were  favorably 
reported  upon,  to  wit.  in  the  Senate,  on  the  fifteenth  of  February,  1886, 
and  in  the  House,  on  the  tenth  of  March,  1886,  copies  of  which  reports, 
Xo.  994,  are  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit 
Xo.  25. 

An  examination  of  this  report  will  show,  like  Report  Xo.  1969,  in  the 
Forty-eighth  Congress,  that  said  committees  adopted  qmte  verhatim  in  the 
arguments  which  I  had  submitted  in  behalf  of  this  measure,  including  as 
their  exhibits  thereto  to  both  of  said  reports,  the  eight  (8)  tables  of  statis- 
tics in  full,  as  compiled  by  me  and  as  hereinbefore  described. 

In  due  course  of  proceedings  this  Senate  Bill  Xo.  994  was  reached  in 
the  Senate  calendar,  to  wit.  on  May  18, 1886.  on  which  day  certain  proceed- 
ings were  had  thereon  in  the  Senate,  copy  of  which  proceedings  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  Xo.  26. 

Anticipating  that  action  on  this  measure  would  be  had  in  the  Senate  on 
May  18.  1886.  I  was  present  in  the  Senate  gallery,  and  noticing  what  had 
taken  place  in  regard  to  tliis  measure.  I  immediately  thereafter  sought  an 
interview  with  Senator  Allison,  to  know  his  reasons  or  grounds  of  objection, 
and  learned  from  him  that  he  thought  this  Senate  Bill  Xo.  994  proposed  to 
Texi\e,for  California  alone,  the  pro^-isions  of  the  old  Military  Bounty  Land 
Warrant  Five  JPer  Cent  Senate  Bill  Xo.  67,  and  as  hereinbefore  referred  to, 
and  if  such  was  its  intention  and  purpose,  he  said  he  desired  to  submit 
an  amendment  to  this  bill,  and  such  as  would  include  or  cover  the  case  of 
his  State  of  Iowa;  but  I  informed  him  that  this  Senate  bill  was  confined 
exclusively  to  proceeds  of  the  cash  sales  of  public  lands  in  Cahfornia.  and 
that  its  object  was  solely  to  place  the  State  of  California  on  the  same  plane 
as  was  at  that  very  time  enjoyed  by  his  State  of  Iowa. 

Senator  Allison  thereupon  promised  me  to  look  into  this  Senate  Bill  Xo. 
994  at  his  first  leisure,  and  if  he  found  it  to  be  as  I  stated  to  him  it  was, 
that  he  would  not  further  object  thereto.  Later  other  certain  proceedings 
were  had  in  the  Senate  on  this  same  bill,  to  wit,  on  June  8,  1886,  copy  of 
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Avhich  is  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit 
No.  27. 

I  never  was  officially  informed  of  the  cause  of  this  later  objection  by- 
Senator  Plmiib. 

Thereafter,  certain  other  proceedings  were  had,  to  wit,  on  June  19, 1886, 
copy  of  which  is  hereto  attached  and  made  a  part  hereof,  and  marked 
Exhibit  Xo.  28. 

As  Senator  Allison  had  not  objected  the  second  time  to  the  considera- 
tion of  this  measure  in  the  Senate,  when  Senate  Bill  No.  994  was  called 
up  from  the  Senate  calendar,  I  requested  the  Hon.  Barclay  Henley  to 
accompany  me  on  another  interview  to  see  Senator  Allison,  and  to  ascertain 
his  reasons  for  his  said  objection  to  the  consideration  of  this  measure;  and 
he  informed  Mr.  Henley  and  myself,  "that  while  he  had  no  objection  him- 
self to  this  measure,  on  the  contrar3%  he  having  duly  considered  the  same, 
as  he  had  promised  to  do,  and  that  he  favored  this  bill,  yet  as  Senator 
Stanford  was  not  present  in  the  Senate  on  June  19, 1886,  or  in  Washington 
City  when  this  bill  was  called  up,  and  as  Senator  Stanford  had  prior  to 
his  departure  from  Washington,  expressed  to  him  a  desire  to  be  present 
when  this  bill  should  be  considered  in  the  Senate,  that  out  of  respect  to 
Senator  Stanford's  wishes  so  expressed,  he  therefore  desired  the  measure 
to  go  over;  only  this  and  nothing  more. 

Thereafter  other  certain  proceedings  were  had  on  this  bill,  on  July  9, 
1886,  and  a  copy  of  which  is  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibit  No.  29. 

I  subsequently  learned  that  Senator  Miller  of  New  York,  the  last  ob- 
jector to  this  Senate  Bill  No.  994,  had  no  special  reasons  for  antagonizing 
the  measure  contained  therein;  but  as  the  calendar  on  July  9,  1886,  was 
being  considered  under  the  Senate's  five-minute  rule,  he,  thinking  that  the 
measure  would  lead  to  debate,  preferred  to  have  the  measure  "go  over" 
rather  than  risk  consuming  time  in  its  consideration. 

And  as  on  this  occasion  neither  of  the  California  Senators  were  present 
in  the  Senate,  and  as  the  session  was  drawing  to  a  close,  and  as  this  last 
objection  had  the  effect  to  carry  this  bill  over  in  the  list  of  "  bills  objected 
to "  on  the  Senate  calendar,  which  thereby  and  thereafter  would  require 
unanimous  consent  to  call  it  up,  unless  that  portion  of  the  Senate  calendar 
was  'under  consideration,  which  it  never  was  again  during  the  session,  I 
therefore  determined,  in  view  of  all  these  premises,  and  to  make  one  more 
last  effort  in  the  Forty-ninth  Congress,  and  similar  to  that  which  I  had 
made  in  the  Forty-eighth  Congress,  to  wit,  through  the  Appropriation 
Committee,  by  haA^ng  an  amendment  proposed  to  the  Sundry  Civil  Appro- 
priation Bill,  and  to  secure  this  measure  by  a  general  amendment,  and 
which,  due  to  the  absence  of  both  the  California  Senators,  I  had  submitted 
through  Senator  Mitchell  of  Oregon.  Copy  of  this  amendment  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  30. 

The  Appropriation  Committee,  however,  considering  this  amendment  as 
proposing  new  legislation  so  far  as  it  would  include  California,  deemed  it 
not  permissible  under  the  rules  of  the  Senate,  and,  in  consequence,  it 
failed  to  be  incorporated  in  that  or  in  any  other  appropriation  bill. 

I  thereupon  abandoned  all  hope  of  securing  action  on  this  measure  dur- 
ing the  last  stages  of  the  first  session  of  the  Forty-ninth  Congress,  but  only 
when  it  was  drawing  to  a  final  close.  As  any  favorable  action  that  might 
have  been  secured  in  the  Senate  for  this  measure  at  the  first  session  of  the 
Forty-ninth  Congress  on  this  separate  Senate  Bill  No.  994,  would  have 
failed  to  receive  any  recognition  in  the  House,  and  because  by  legislative 
tactics  now  fully  known  to  the  country,  the  House  persistently  refused  to 
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consider  any  matters  on  any  of  its  several  calendars  for  more  than  a 
month  prior  to  its  final  adjournment,  and  for  such  reasons  it  failed  to  take 
up  or  consider  Mr.  Henley's  Five  Per  Cent  Bill,  No.  164,  which  had  been 
favorably  reported  upon  by  the  House  Public  Lands  Committee  by  the 
Hon.  Barclay  Henley,  and  which  bill  so  stood  on  its  calendar  on  the  day 
of  its  final  adjournment,  I  have  prepared,  and  now  append  hereto  and 
make  a  part  hereof,  and  marked  Exhibit  No.  31,  a  statement  of  the  total 
cash  sales  of  all  the  public  lands  in  California  made  by  the  United  States 
up  to  June  30,  1885,  showing  also  the  annual  simple  interest  thereof  for 
each  year  to  June  30,  1885,  which  interest  the  State  has  thus  far  lost,  and 
now  continues  to  lose,  at  the  rate  of  $37,131  87  per  annum. 

This  table  shows  that  by  the  failure  of  prosecuting  this  claim  prior 
hereto  to  a  success,  the  State  of  California  has  lost,  in  simple  interest 
alone,  the  sum  of  $424,030  74. 

I  have  thus,  step  by  step,  reported  to  you  fully  the  successive  proceed- 
ings had  by  the  United  States  upon  this  measure  during  the  last  eight  (8) 
years  since  I  have  had  charge  thereof  as  agent  and  counsel  in  behalf  of 
the  State  of  California;  and  I  state  without  any  fear  of  successful  contra- 
diction that  it  has  not  been  due  to  any  fault  or  laches  of  mine  that  the 
proceeds  of  this  claim  have  not  been  as  yet  placed  in  cash  among  the 
funds  of  the  people  of  the  State  of  California  in  their  State  Treasury. 

In  conclusion,  I  beg  to  report  that  I  shall  hereafter  renew  my  efforts  in 
behalf  of  this  measure,  knowing  as  I  do,  and  that  which  you  will  readily 
perceive,  that  the  main  work  in  these  premises  has  already  been  done  by 
me ;  and  which  work  in  due  time  must,  in  my  opinion,  eventuate  in  gi^'ing 
California  all  proper  benefits  of  this  meritorious  proposition,  the  proceeds 
arising  therefrom  to  be  expended  for  such  purposes  as  the  Legislature  of 
California  may  hereafter  wisely  determine. 

And  all  of  which  is  now  very  respectfully  submitted. 

JOHN  MULLAN, 

Agent  and  Counsel  for  the  State  of  California, 


No.  2.    CALIFORNIA  DIRECT  TAX  CLAIM. 

In  my  capacity  as  State  Agent  and  Counsel  for  the  State  of  Oregon,  I 
was  called  upon,  in  1881,  by  Hon.  W.  W.  Thayer,  the  Governor  thereof, 
to  represent  and  defend  the  interests  of  that  State  in  the  matter  of  its  pro- 
test against  that  certain  action  of  the  accounting  officers  of  the  United 
States  Treasury  Department,  at  Washington,  District  of  Columbia,  which 
consisted  in  their  crediting  upon  the  books  of  the  Treasury  Department  the 
earnings  of  the  State  of  Oregon  arising  from  the  five  per  cent  of  the  net 
proceeds  of  the  cash  sales  of  the  public  lands  therein,  instead  of  paying 
the  same  from  time  to  time  over  in  cash  to  said  State,  as  the  same  were 
earned,  the  said  earnings  ha\'ing  been  used  as  a  set-off  to  Oregon's  quota  of 
the  direct  tax  levied  under  the  Act  of  August  5,  1861.  upon  said  State  by  the 
United  States,  in  the  sum  of  $35,140  66,  and  which  quota  the  State  of 
Oregon  having  assumed  but  failed  to  pay,  had  been  treated  by  the  United 
States  as  a  debt  still  due  the  United  States  by  said  State. 

In  order  to  meet  this  Oregon  case  as  it  actually  existed,  it  became  nec- 
essary for  me  to  carefully  study  the  entire  United  States  direct  tax  system, 
and  all  matters  connected  therewith;  and  also  to  ascertain  the  principle  of 
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set-ofFs  as  then  and  still  in  vogue  as  a  practice  by  the  accounting  officers 
of  the  Treasury,  to  whom  I  presented  such  arguments  against  such  prac- 
tice in  the  Oregon  case  as  to  me  seemed  valid,  but  without  any  successful 
result. 

Having  exhausted  all  executive  remedy  in  this  matter,  I  found  it  abso- 
lutely necessary,  therefore,  to  go  to  Congress  for  adequate  relief  in  regard 
thereto. 

It  was  thus  while  familiarizing  myself  with  these  matters  that  I  discov- 
ered a  peculiar  condition  of  things  relating  to  the  direct  tax  quota  that 
had  been  le\'ied  upon  the  State  of  California,  which,  somewhat  like  that  of 
Oregon's  direct  tax  case,  might  be  and  I  thought  could  be  bettered,  and 
which  I  was  willing  to  undertake  to  do  if  duly  authorized.  Thereupon  I 
brought  the  entire  matter  to  the  attention  of  Hon.  George  C.  Perkins  as 
Governor  of  California,  who,  after  maturely  considering  the  same,  conferred 
upon  me,  on  December  12,  1882,  his  authority  to  represent  the  interests  of 
the  State  of  California  therein,  and  in  a  commission,  copy  of  which  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  1. 

This  matter  was  thereafter  brought  by  Governor  Perkins  to  the  attention 
of  the  Legislature  of  California,  in  his  last  annual  message  to  that  body, 
copy  of  which  reference  has  been  heretofore  appended,  as  my  Exhibit  No. 
19  to  my  five  per  cent  report,  and  to  which  reference  is  now  made. 

The  Legislature,  having  had  the  subject-matter  under  its  consideration, 
duly  ratified  and  confirmed  my  said  appointment,  and  determined  upon 
and  fixed  in  a  contract  the  compensation  that  I  should  receive  in  the 
premises  if  successful;  and  copy  of  which  action  has  been  heretofore 
appended  as  my  Exhibit  No.  21  to  my  five  per  cent  report,  and  to  which 
reference  is  now  made. 

Ha^dng  authority,  therefore,  from  the  State  of  California  to  represent  her 
interests  in  all  matters  that  related  to  the  adjustment  of  her  quota  of  the 
direct  tax  of  $20,000,000  levied  on  the  several  States  under  the  Act  of 
August  5,  1861,  I  proceeded  at  the  first  session  of  Congress  that  convened 
next  after  the  date  of  my  said  appointment  to  bring  this  matter  to  the 
attention  of  Congress;  and  having  at  the  same  time  full  authority  to  repre- 
sent similar  interests  of  the  States  of  Oregon  and  Nevada,  I  brought  fully 
to  the  attention  of  their  respective  delegations  in  Congress  all  that  was 
necessary  to  be  known  to  them  in  these  premises. 

This  subject  seemed  to  me  to  divide  itself  naturally  into  two  subdivisions: 

First — To  secure  for  each  of  said  States  a  recognition  of  the  principle 
that  notwithstanding  the  expiration  of  the  limitations  of  time  named  in 
the  Act  of  August  5,  1861,  which  fixed  June  30,  1862,  and  September  30, 
1862,  as  the  two  dates  prior  to  which,  if  payment  of  said  tax  was  made, 
should  entitle  the  States  so  paying  the  same  to  a  rebate  of  a  certain  per 
cent,  to  wit,  if  paid  prior  to  June  30,  1862,  a  rebate  of  fifteen  per  cent,  or  if 
not  paid  prior  to  June  30,  1862,  but  if  paid  prior  to  September  30,  1862,  a 
rebate  of  ten  per  cent  of  the  amounts  so  by  them  paid;  and  if  paid  after 
September  30,  1862,  then  no  rebate  was  pro\'ided  for  in  the  statutes.  Yet 
it  seemed  to  me  that  if  California,  Oregon,  and  Nevada  had  paid  or  should 
pay  their  respective  quotas  of  said  direct  tax  even  subsequent  to  September 
30,  1862,  and  that  without  any  expense  whatsoever  to  the  United  States, 
that  then  and  in  that  event  each  of  said  States  should  in  equity  be  entitled 
to  receive  a  rebate  of  full  fifteen  per  cent  on  their  respective  payments, 
fifteen  per  cent  having  been  estimated  by  the  United  States  to  be  about 
the  cost  to  the  United  States  to  be  incurred  to  put  its  own  Federal  machinery 
in  motion  in  the  several  States  for  the  purpose  of  assessing,  levying,  and 
2™ 
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collecting  said  direct  tax;  so  that  an  equity,  in  my  judgment,  could  be 
invoked,  if  it  could  be  shown  that  this  tax  had  been  eventually  collected 
from  said  States  without  the  United  States  incurring  any  expense  whatso- 
ever in  the  premises. 

Second — That  as  an  examination  by  me  of  the  records  in  the  Treasury 
Department  had  disclosed  the  fact  that  some  of  the  States  had  paid  their 
full  quota  of  this  direct  tax,  while  others  had  paid  only  a  portion  thereof, 
and  while  still  others  had  not  paid  any  thereof,  that  an  equitable  adjustment 
of  the  whole  matter  of  this  direct  tax  could  be  found  by  Congress  enacting 
a  law  by  which  there  should  be  refunded  to  each  State  the  amount  of  said 
direct  tax  that  it  had  already  paid,  and  to  release  each  State  from  there- 
after paying  any  portion  thereof  which  had  not  been  paid,  but  which  was 
still  due  and  payable,  and  for  which  unpaid  balance  such  State  was  being 
treated  as  a  delinquent  debtor  upon  the  books  of  the  Treasury  Department. 
For  the  purpose  of  securing  the  first  of  these  two  propositions,  in  behalf 
of  California,  Oregon,  and  Nevada,  I  prepared  appropriate  bills  accord- 
ingly; and  at  my  request  each  of  the  same  was  duly  introduced  in  the 
Senate  and  House,  and  as  follows,  to  wit: 

Senate  Bill  No.  511,  by  Honorable  James  H.  Slater,  December  10,  1883 
for  Oregon. 

Senate  Bill  No.  665,  by  Honorable  John  P.  Jones,  December  13,  1883 
for  Nevada. 

Senate  Bill  No.  810,  by  Honorable  John  F.  Miller,  December  19,  1883 
for  California. 

And  in  the  House,  as  follows,  to  wit: 

House  Bill  No.  108,  by  Honorable  Barclay  Henley,  December  10,  1883 
for  California. 

House  Bill  No.  953,  by  Honorable  George  W.  Cassidy,  December  11, 1883 
for  Nevada. 

House  Bill  No.  1310,  by  Honorable  M.  C.  George,  December  11,  1883 
for  Oregon. 

Copies  of  which  bills  are  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibits  2,  3,  4.  In  support  of  said  Senate  bills,  I  prepared  argu- 
ments and  submitted  same  to  the  appropriate  Senate  committees  to  which 
the  same  had  been  referred  for  reports,  and  also  to  each  of  the  Senators 
who  had  introduced  same  respectively,  and  a  copy  of  which  argument  is 
hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  5. 

I  also  prepared  an  argument  in  support  of  said  three  House  bills,  and 
submitted  same  to  the  appropriate  House  committees  to  which  the  same 
had  been  referred  for  reports,  and  also  to  each  of  the  members  of  the  House 
who  had  introduced  the  same  respectively;  copy  of  which  argument  is 
hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  6. 

Finding  that  Senate  Bills  No.  511,  for  Oregon,  and  No.  655,  for  Nevada, 
had  been  referred  to  the  Senate  Committee  on  Claims,  while  Senate  Bill 
No.  810,  for  California,  had  been  referred  to  the  Senate  Committee  on 
Finance,  and  having  made,  with  the  Jlid  of  the  late  Senator  Miller  of  Cali- 
fornia, several  ineffectual  and  unsuccessful  efforts  to  secure  a  change  of 
reference  of  said  Senate  Bill  No.  810,  for  California,  to  the  Senate  Com- 
mittee on  Claims,  from  the  Finance  Committee,  where  I  soon  discovered 
that  no  favorable  action  would  be  had,  but  where  it  seemed  to  me  unfavor- 
able action  was  likely  to  arise,  and  desiring  that  Senator  INIiller  should  not 
be  taxed  with  the  responsibility  of  introducing  two  separate  Senate  bills, 
each  having  in  view  only  one  and  having  the  same  object,  and  to  be  referred 
to  two  different  Senate  committees.  I  therefore  prepared  a  second  bill,  and 
which  Senator  Farley,  at  my  request,  introduced  in  the  Senate  on  the 
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ninth  da}'  of  May,  1884,  to  wit.  Senate  Bill  No.  2191,  for  this  same  object, 
copy  of  which  is  hereto  attached  and  made  a  part  hereof,  and  marked- 
Exhibit  No.  7. 

This  bill  of  Senator  Farley  was  referred  to  the  Senate  Committee  on 
Claims,  my  desire  being  to  have  one  and  the  same  committee  report  on  all 
three  of  said  bills. 

These  three  bills,  to  wit.  Senate  Bills  Nos.  511,  655,  and  2191,  were  then 
referred  to  Senator  Dolph  for  reports,  and  he,  on  May  14,  1884,  submitted 
to  the  Senate  his  favorable  report,  No.  550,  on  each  thereof,  copy  of  which 
report  is  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit 
No.  7^. 

By  this  time,  and  in  view  of  my  observations  in  seeing  said  Senate  Bill 
No.  810  going  to  one  committee  and  said  Senate  Bills  Nos.  511  and  655 
going  to  another  and  different  committee,  I  concluded  it  would  have  been 
wiser  in  the  first  instance  to  have  had  only  one  bill  in  the  Senate  that 
would  have  included  all  the  provisions  contained  in  said  three  Senate  bills; 
and  only  one  bill  in  the  House  that  would  have  included  all  the  proA'isions 
contained  in  said  three  House  bills;  and  so  that  all  three  should  be  con- 
sidered at  one  and  the  same  time  by  one  and  the  same  committee.  With 
this  object  in  view  I  therefore  prepared  a  separate  House  bill  that  would 
include  all  the  provisions  contained  in  said  three  House  bills,  to  wit,  H.  R. 
No.  108  and  No.  953,  and  No.  1310,  and  at  my  request  the  same  was  intro- 
duced in  the  House  on  twenty-eighth  April,  1884,  by  Hon.  John  R.  Glass- 
cock, H.  R.  6772,  copy  of  which  is  hereto  attached  and  made  a  part  hereof, 
and  marked  Exhibit  No.  7^.  I  also  suggested  to  Senator  Dolph  that  when 
reporting  back  said  three  Senate  bills  that  he  would  report  one  substitute 
for  the  whole,  and  in  view  of  the  character  and  merit  of  the  subject  of  said 
bills  and  the  lateness  of  the  session  rendering  action  on  these  bills  as  sep- 
arate measures  difficult  if  not  impossible,  to  secure  an  order  of  reference  of 
his  said  report  from  the  Senate  Committee  on  Claims  to  the  Senate  Com- 
mittee on  Appropriations  ;  and  Senator  Dolph,  therefore,  acquiescing  in  my 
suggestion,  when  submitting  his  said  report,  submitted  one  bill  as  a  substi- 
tute for  said  three  Senate  bills,  to  wit,  Nos.  511,  655,  and  2191,  and  in  this 
form,  on  the  fourteenth  day  of  May,  1884,  he  submitted  the  same  to  the 
Senate  as  an  amendment  to  be  proposed  to  the  General  Deficiency  Appro- 
priation Bill,  and  asked  its  reference  to  the  Senate  Committee  on  Appro- 
priations, and  copy  of  which  substitute  and  said  amendment  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  8. 

In  this  shape  this  measure  to  grant  California,  Oregon,  and  Nevada, 
respectively,  fifteen  per  cent  of  their  full  quota  of  the  direct  tax,  as  levied 
ujx)n  them  under  the  Act  of  August  5,  1861,  passed  the  Senate,  and  there- 
after went  to  the  House  for  its  action  thereon.  The  House  refused  to  con- 
cur therein,  whereupon  this  bill  was  thereafter  referred  to  a  conference 
committee  composed  of  three  (3)  members  of  the  Senate  and  three  (3) 
members  of  the  House,  and  before  which  conference  committee  I  appeared 
and  renewed  all  the  arguments  in  support  thereof  similar  to  those  which  I 
had  hitherto  submitted  to  the  Senate  and  House  committees,  and  finally, 
said  conference  committee  agreed  to  recommend  to  their  respective  houses 
the  passage  of  said  measure,  and  which  recommendation  having  been  con- 
curred in,  said  bill  passed  both  Senate  and  House,  and  became  a  law  on 
the  seventh  day  of  July,  1884. 

In  the  House,  on  the  other  hand,  we  could  not  secure  not  only  any  favor- 
able action,  but,  on  the  contrary,  the  general  subject  of  direct  tax  legisla- 
tion developed  various  antagonisms,  but  none  of  which  seemed  to  me  to 
rest  on  any  valid  foundation  ;  but  these  antagonisms,  such  as  they  were, 
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were  sufficient  to  prevent  any  final  action  thereon  during  the  Forty-eighth 
Congress,  other  than  herein  stated.  These  antagonisms  will  be  hereafter 
referred  to  by  me  when  reporting  upon  the  second  branch  of  this  direct  tax 
subject. 

This  bill,  granting  California,  Oregon,  and  Nevada  a  rebate  of  fifteen  per 
cent  on  their  full  quota  of  this  direct  tax.  haAing  become  a  law  on  the  sev- 
enth of  July,  1884,  I  immediately  thereafter  requested  the  proper  account- 
ing ofiicers  of  the  Treasury  to  state  an  account  in  behalf  of  the  State  of 
California  for  the  settlement  of  this  claim.  This  statement  was  made  on 
July  23,  1884,  in  Treasury  Report  No.  43,395,  in  the  office  of  the  Fifth 
Auditor,  and  confirmed  by  the  First  Comptroller  of  the  Treasury  on  August 
22,  1884  ;  copy  of  all  of  which  is  hereto  attached  and  made  a  part  hereof, 
and  marked  Exhibit  No.  9. 

California's  quota  of  this  direct  tax  of  $20,000,000,  le^-ied  under  the  Act 
of  August  5,  1861,  was  •$254,538  67,  and  upon  which  she  had  paid  in  sec- 
ond quarter,  1862,  as  follows,  to  wit : 

After  September  30,  1862,  to  wit,  on  October  7,  1862,  the  simi  of :f63,839  31 

And  during  first  quarter  1863. 183,603  10 

Making  a  total  payment  only  of .?247,445  41 

Leaving  unpaid  and  due  on  October  8, 1875,  the  sum  of 7,093  26 

In  e^-idence  whereof  see  letter  of  Hon.  C.  C.  Fairchild,  Acting  Secretary 
of  Treasury,  dated  July  14,  1886,  inclosing  the  manuscript  certificate  of 
Settlement  No.  10,813,  made  seventeenth  March.  1874,  by  Fifth  Auditor, 
and  confirmed  eighth  October,  1875,  by  the  First  Comptroller  of  the  Treas- 
ury, and  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit 
No.  10. 

This  sum  of  $7,093  26  due  the  United  States  by  the  State  of  California, 
and  unpaid  at  the  date  of  the  said  settlement  made  in  said  Report  No. 
10,813  (see  manuscript  certificate),  by  Fifth  Auditor  of  the  Treasury,  March 
17, 1874,  and  confirmed  by  First  Comptroller  October  8, 1875,  had  been  on 
February  8,  1884,  reduced  to  $6,597  54.  by  crediting  California  with  the 
sum  of  $495  72  on  account  of  the  '^ Modoc  Indian  icar  claini^^  (and  to  which 
full  reference  will  be  by  me  hereafter  made  in  my  Report  No.  3  on  Cali- 
fornia's Modoc  Indian  war  claim),  and  which  reduction  will  fullv  apjjear 
from  Settlement  No.  39,283,  made  February  7. 1884,  by  the  Fifth  Auditor, 
and  on  February  8, 1884,  confirmed  by  the  First  Comptroller  of  the  Treas- 
ury, copy  of  which  is  hereto  attached  and  made  a  part  hereof,  and  marked 
Exhibit  No.  11. 

Therefore,  on  July  7, 1884,  the  date  of  the  passage  of  tliis  fifteen  per  cent 
rebate  bill,  the  State  of  California  was  still  indebted  to  the  United  States 
on  account  of  the  balance  due  on  her  quota  of  this  direct  tax,  in  the- sum 
of  $6,597  54,  and  as  fully  appears  in  said  Settlement  No.  43.395.  and  made 
by  the  Fifth  Auditor  on  twenty-third  July,  1884,  and  confirmed  by  the 
First  Comptroller  on  twenty-second  August,  1884,  same  being  my  Exhibit 
No.  9  herein. 

In  making  this  final  settlement  between  the  United  States  and  the  State 
of  California,  the  first  thing,  therefore,  done  by  the  Fifth  Auditor  of  the 
Treasury,  was  to  credit  the  State  of  California  with  fifteen  j^er  cent  of  her 
whole  quota  of  said  direct  tax,  to  wit,  $254,538  67. 

And  which  fifteen  per  cent  thereof  was  and  is. ?38,180  80 

And  to  thereafter  deduct  therefrom  the  amount  of  said  balance  of. 6,597  54 

Leaving  due  California  by  the  United  States  a  cash  difference  of 131,583  26 
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And  for  which  a  draft  upon  the  Sub-Treasurer  in  San  Francisco,  to  the 
order  of  the  Governor  of  California,  was  deUvered  to  me  by  the  Secretary 
of  the  Treasury,  and  which  was  by  me  delivered  to  the  Governor  of  the 
State  of  California  in  August,  1884,  and  the  proceeds  whereof  (less  the  com- 
mission due  me,  and  as  fixed  by  my  contract  with  the  Legislature  on  INIarch 
3,  1883)  were  duly  paid  by  you  into  the  State  Treasury;  and  as  fully 
appears  in  your  message  to  the  Legislature,  dated  January  5,  1885,  extract 
from  which  covering  this  special  reference  is  hereto  attached  and  made  a 
part  hereof,  and  marked  Exhibit  No.  12. 

In  order  that  you  may  fully  understand  how,  as  late  as  October  8,  1875, 
the  State  of  California  became  indebted  to  the  LTnited  States  in  the  sum  of 
$7,093  26  on  account  of  her  quota  of  said  direct  tax,  I  desire  to  report  that 
the  State  of  California  having,  under  the  Act  of  her  Legislature  approved 
April  12,  1862,  assumed  the  responsibility  of  collecting  and  paying  the 
whole  of  her  quota  of  $254,538  67  of  the  direct  tax  of  $20,000,000  le^ded 
by  the  United  States  under  the  Act  of  Congress  approved  August  5,  1861 
(U.  S.  Statutes,  vol.  12,  page  296),  and  ha\'ing  pro^dded,  as  she  did,  all 
the  necessary  and  proper  State  machinery  for  levying  and  collecting  the 
same,  that  prior  to  September  30,  1862,  there  had  been  collected  of  this 
direct  tax,  and  paid  into  the  State  Treasury  of  California  in  gold  coin,  the 
sum  of  $70,932  56|. 

Hon.  D.  R.  Ashley,  then  State  Treasurer,  and  in  possession  of  said 
$70,932  56f  in  gold  coin,  converted  the  same  into  greenback  currency,  and 
prior  to  September  30,  1862,  made  a  tender  of  such  currency  to  the  United 
States  Sub-Treasurer  at  San  Francisco,  California,  in  part  payment  of  Cali- 
fornia's quota  of  said  direct  tax.  Said  Sub-Treasurer,  D.  W.  Cheeseman, 
Esq.,  knowing  that  this  sum  had  been  collected  in  gold  coin,  and  not  in 
currency,  claimed  that  it  should  have  been  paid  by  INIr.  Ashley  into  the 
United  States  Treasury  in  the  gold  coin  in  which  it  had  been  so  collected. 
This  Mr.  Ashley  declined  to  do,  whereupon  the  question  was  referred  to 
the  honorable  Secretary  of  the  Treasury  at  Washington  for  decision,  and 
that  officer  directed  the  Sub-Treasurer  to  receive  the  tax  in  currency,  as  it 
was  so  tendered. 

But  by  the  time  this  decision  and  order  was  received  at  San  Francisco 
back  from  Washington,  the  thirtieth  of  September,  1862,  had  come  and 
gone,  and  as  this  law  authorized  a  rebate  only  in  the  event  that  an  actual 
payment  should  be  made  on  or  'prior  to  September  30,  1862,  at  the  very 
latest,  and  as  the  money  was  not,  as  a  matter  of  fact,  actually  paid  over 
by  Mr.  Ashley  to  the  United  States  until  after  September  30,  1862,  to  wit, 
on  October  7,  1862,  the  United  States  refused  to  recognize  the  claim  of  the 
State  of  California  to  any  reljate  in  the  premises. 

But  Mr.  Ashley,  taking  a  different  view,  and  asserting  that  the  State  of 
California  was  entitled,  in  his  opinion,  to  a  rebate  at  least  of  ten  per  cent 
on  said  $70,932  56f,  did  himself  deduct  ten  per  cent  thereof,  to  wit, 
$7,093  25|,  which  he  turned  into  the  State  Treasury,  and  the  balance,  to 
wit,  $63,839  31,  he  paid  over  to  the  United  States  as  a  first  installment 
and  in  part  payment  of  California's  said  direct  tax  quota.  But  the  United 
States  never  recognized  either  this  claim'  of  rebate  or  this  system  of  dis- 
count and  of  bookkeeping  on  the  part  of  the  State  of  California;  but,  on 
the  contrary,  the  United  States  simply  credited  the  State  of  California  with 
the  amounts  of  money  which  she  had  actually  paid,  to  mt,  said  $63,839  31, 
and  subsequently,  to  wit,  in  1863  (when  the  legal  time  within  Avhich  any 
rebate  could  l)e  claimed  had  fully  expired,  and  that  too  without  question), 
with  a  second  payment  of  $183,606  10,  aggregating  a  total  only  of  $247,- 
445  41,  and  the  United  States  charged  California  with  the  amount  she  had 
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not  paid,  to  wit,  $7,093  26,  and  which  charge  ever  remained  upon  the 
books  of  the  Treasury  as  a  debt  against  the  State  of  Cahfornia  due  the 
United  States  until  it  was  Hquidated  by  ha^dng  been  paid  and  canceled 
by  deducting  this  debt  of  $7,093  26  from  the  two  credits  which  I  had  been 
enabled  to  secure  and  collect  for  the  State  of  California,  and  in  the  man- 
ner hereinbefore  fully  stated,  to  wit: 

First — B.y  the  California  Modoc  Indian  war  claim  in  the  sum  of $495  72 

Second — And  so  much  of  the  fifteen  i^er  cent  on  $254,538  67  as  was  necessary  to 
make  uja  the  balance  of  said  debt  of  $7,093  26,  to  wit 6,597  54 

Aggregating  the  sum  of $7,093  26 

And  as  has  been  fully  set  forth  in  the  settlements  hereinbefore  referred 
to,  and  filed  as  exhibits.  The  explanation  made  by  Mr.  Ashley  in  regard 
thereto  is  hereto  attached  and  made  part  hereof,  and  marked  Exhibit  No. 
13.  From  Mr.  Ashley's  own  report  you  will  therefore  perceive  that  he  made 
the  effort  to  secure  for  California  a  rebate  of  ten  per  cent  on  a  payment  of 
$70,932  56f,  stating  that  that  sum  was  all  that  could  possibly  he  recovered  or 
saved  to  the  State  of  California  in  this  direct  tax  matter,  but  which  claim  the 
United  States  never  allowed  and  never  recognized,  while  it  also  fully  appears 
herein  that  I  made  the  effort  to  secure  for  California  a  rebate  of  fifteen  per 
cent  on  the  whole  of  her  quota  of  $254,538  67  of  this  direct  t<ax,  which  I 
succeeded  in  recovering  and  collecting;  and  the  same  has  already  been 
paid  into  the  State  Treasury  of  California  in  the  manner  aforesaid,  and  all 
of  which  was  had  and  done  by  me  under  the  authority  conferred  by  Hon. 
George  C.  Perkins  when  Governor  of  California,  and  duly  ratified  by  the 
Legislature  of  California  on  the  third  of  March,  1883,  and  as  hereinbefore 
fully  set  forth. 

SECOND, 

The  second  subdivision  in  the  adjustment  of  this  direct  tax  matter,  as  I 
viewed  the  same,  consisted  in  securing  such  legislation  by  Congress  as 
should  enable  the  Secretary  of  the  Treasury  to  refund  to  each  State  such 
portion  of  this  direct  tax  as  it  had  paid,  and  to  relieve  any  State  from 
paying  such  portion  thereof  as  it  had  not  paid. 

In  order  to  accomplish  these  results,  I  prepared  two  bills,  one  of  which^ 
to  wit.  Senate  Bill  No.  795,  was,  at  my  request,  introduced  in  the  Senate 
on  the  eighteenth  of  December,  1883,  by  the  late  Senator  Hon.  John  F. 
Miller;  and  the  other,  to  wit,  H.  R.  No.  110,  at  ni}^  request,  was  introduced 
in  the  House  on  the  tenth  day  of  December,  1883,  by  Hon.  Barclay  Hen- 
ley of  California. 

A  somewhat  similar  bill,  to  wit,  H.  R.  No.  6047,  was  introduced  by  Mr. 
Price  of  Wisconsin,  copies  of  which  bills  are  hereto  attached  and  made  a 
part  hereof,  and  marked  Exhibits  No.  14  and  No.  15  respectively. 

In  support  of  these  two  bills  I  prepared  arguments,  and  submitted  the 
same  to  the  proper  committees  having  charge  thereof,  to  wit,  the  Finance 
Committee  in  the  Senate  and  Claims  Committee  in  the  House,  and  gave 
the  members  of  the  California  delegation  duplicates  thereof,  copies  of 
which  are  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibits 
No.  16  and  No.  17  respectively. 

Said  Senate  Bill  No.  795,  at  the  request  of  Hon.  W.  E.  Earle,  State  Agent 
for  South  Carolina,  was  referred  to  the  honorable  Secretar}^  of  the  Treasury 
by  Senator  Hampton  of  South  Carolina;  and  said  House  Bill  No.  110,  at 
m}^  request,  was  referred  to  the  honorable  First  Comptroller  of  the  Treasury, 
by  Hon.  Barclay  Henley  of  California,  to  secure  the  views  of  these  two 
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officers,  who  in  due  time  submitted  to  Congress  terse  reports  thereon,  copies 
of  which  are  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibits 
Xo.  IS  and  Xo.  19  respectively. 

The  general  subject-matter  ha\dng  thereafter  been  maturely  considered 
in  the  House  by  its  Committee  on  Claims,  that  committee,  on  the  fourth 
day  of  February,  1885,  made  a  majority  favorable  report,  through  ^Mr.  Price 
of  Wisconsin,  to  wit.  Report  Xo.  2486,  Part  1,  second  session  Forty-eighth 
Congress,  and  a  minority  report,  Part  2,  through  ]Mr.  Warner,  copies  of 
which  are  hereto  attached,  made  parts  hereof,  and  marked  Exhibit  Xo.  20. 

It  is  due  to  the  history  of  this  case  that  I  should  here  state  that  this 
direct  tax  matter  having  been  referred  to  the  House  Committee  on  Claims, 
was  by  it  referred  to  Hon.  A.  J.  Warner,  as  a  sub-committee  to  examine 
into  and  report  thereon  to  the  full  committee.  Thereafter  I  got  Hon.  Bar- 
clay Henley  to  accompany  me  several  times  to  inter%iew  Hon.  A.  J.  Warner 
on  this  bill,  and  I  was  soon  convinced  that  he  was  not  only  not  favorably 
disposed  in  the  matter,  but  he  finally  had  prepared  an  adverse  report 
thereon,  and  which  he  finally  submitted  to  his  said  committee  and  asked 
its  adoption  as  the  ^'iews  of  the  majority  of  said  committee.  Discovering 
this  fact,  the  friends  of  this  measure  were  immediatel}'  inter^-iewed.  and 
the  result  was  that  Mr.  Price  of  Wisconsin,  a  member  of  said  committee 
and  a  warm  friend  of  this  measure,  was  selected  by  its  friends  to  make  a 
minority  report,  and  to  thereafter  move  its  adoption  as  a  substitute  for  Mr. 
Warner's  majority  report,  all  of  which  was  done;  whereupon  Mr.  Price's 
minority  report  was  adopted  and  became  the  majority  report  of  that  com- 
mittee, and  Mr.  Warner's  report,  which  he  had  expected  would  be  the 
majority  report  of  said  committee,  instead  thereof  became  the  minority 
report,  so  that  both  reports  and  history  of  each  are  herewith  submitted  for 
your  information. 

But  this  majority  report  was  made  so  late  in  the  session — as  Congress 
adjourned  March  4,  1885 — that  favorable  action  thereon  was  a  matter  of 
legislative  impossibility  during  the  Forty-eighth  Congress. 

But  sufficient,  however,  had  already  been  done,  by  virtue  of  the  fore- 
going showing,  to  disclose  to  Congress  that  to  discriminate  between  those 
States  that  had  assumed  and  paid  their  full  quota  of  this  direct  tax,  and 
those  States  that  had  neither  assumed  nor  paid  the  same,  or  any  portion 
thereof,  was  a  distinction  without  a  difference. 

If  Congress  was  vested  with  constitutional  jurisdiction  to  levy  and  appor- 
tion said  tax  as  made,  then  those  States  upon  which  it  was  levied  were 
legally  obligated  to  raise  and  pay  the  same,  or  failing  so  to  do,  then  to 
submit  to  such  legal  penalties  as  were  provided  for  in  the  Act  of  August 
5, 1861,  that  directed  the  levy  to  be  made,  and  not  to  do  as  Mr.  Bennett  of 
Xorth  Carolina  desired  to  have  done,  to  wit,  to  release  the  delinquent  States 
from  further  paying  up  their  quota  of  this  tax,  and,  as  pro^'ided  for  by 
him  in  a  bill,  to  wit,  H.  R.  Xo.  6713,  by  him  introduced  twenty-first  April, 
1884  (and  without  making  any  provision  for  those  States  that  had  already 
paid  this  tax)  copy  of  which  bill  is  hereto  attached  and  made  a  part 
hereof,  and  marked  Exhibit  Xo.  21. 

If,  on  the  other  hand,  this  direct  tax  was  not  constitutionally  lexded 
upon  the  several  States,  as  States — as  in  some  high  quarters  had  been 
assumed  and  argued — then  it  seemed  to  me  that  fair  dealing  suggested 
that  those  States — like  California,  for  instance — which  had  responded  by 
paying  promptly,  and  without  questioning  the  constitutionality  of  the  tax, 
or  the  regularity  of  the  levy  and  collection,  should  now  be  refunded  and 
reimbursed  the  several  amounts  they  had  so  heretofore  paid  to  the  United 
States;  and  when  this  was  done,  then,  in  my  judgment,  it  would  be  in 
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order  to  release  the  delinquent  States  from  further  paying  their  delinquent 
debts,  hut  not  before. 

While  the  foregoing  proceedings  were  being  had  in  the  House,  we  were 
not  successful  in  sepuring  any  direct  action  upon  Senator  Miller's  Bill  No. 
795,  in  the  Senate;  but  yet,  by  virtue  of  an  eflbrt  to  have  Congress  pay  the 
State  of  Georgia  the  sum  of  $35,555  42,  on  account  of  an  old  revolutionary 
war  claim,  the  attention  of  the  Senate  and  of  the  country  was  called  to 
this  meritorious  measure,  and,  as  will  appear  in  the  manner  following,  to 
wit,  on  March  28,  1884,  Senator  Brown  of  Georgia  introduced  Senate  Bill 
No.  1948.  A  similar  bill,  to  wit,  H.  R.  No.  4703,  was  introduced  in  the 
House  by  Mr.  Hammond  of  Georgia,  on  February  5,  1884,  both  having 
this  object  in  view. 

A  somewhat  similar  bill,  to  wit.  Senate  Bill  No.  595,  had  been  introduced 
on  December  11,  1883,  by  Senator  Colquitt  of  Georgia,  and  a  report,  Senate 
No.  124,  had  been  made  thereon  by  Senator  Hoar,  on  February  6,  1884, 
and  which  bill  proposed  to  reimburse  the  State  of  Georgia  the  sum  of 
$22,567  42,  on  account  of  expenses  in  that  sum  by  her  incurred  on  account 
of  an  old  Indian  war  claim  arising  therein  between  1795  and  1818,  and 
which  bill  became  a  law,  but  the  accounting  officers  of  the  Treasury, 
instead  of  paying  over  to  Georgia  in  cash  the  sum  thereby  appropriated, 
simply  credited  that  State  with  the  amount  thereof  on  the  books  of  the 
Treasury,  as  a  set-off  against  Georgia's  quota  of  the  direct  tax  then  unpaid 
and  delinquent,  and  as  a  payment  -pro  tanto  thereon,  and  hence  the  reason 
for  the  language  used  in  Senator  Brown's  Georgia  Bill,  No.  1948,  and  Mr. 
Hammond's  House  Bill,  No.  4703,  which  p^'oposed  to  repeal,  and  annul,  and 
vacate  any  laiv,  or  riding,  or  decision  of  the  accounting  officers  of  the  Treasury 
that  had  undertahen,  or  should  undertake,  to  use  the  money  so  appropriated 
as  a  set-off  to  said  direct  tax  then  delinquent  and  due  by  Georgia  to  the  United 
States,  and  copies  of  which  Bills  Nos.  1948,  4703,  and  595,  and  Reports 
Nos.  124  and  752,  are  hereto  attached  and  made  a  part  hereof,  and  marked 
Exhibits  Nos.  22  and  23. 

Apparently  so  fixed  had  the  House  Judiciary  Committee  of  the  Forty- 
eighth  Congress  become  in  its  conviction  that  some  remedy  was  needed 
to  adjust  by  lau)  a  practice  of  set-offs  that  had  grown  up  without  law  among 
the  United  States  Treasury  officials  at  Washington,  that  a  general  bill,  to 
wit,  H.  R.  No.  7082,  therefor,  was  reported  from  the  House  Judiciary  Com- 
mittee on  the  twentieth  of  May,  1884,  by  Mr.  Hammond,  as  a  substitute 
for  H.  R.  No.  6867,  together  with  a  report  thereon,  to  wit,  House  Report 
No.  1658,  copies  of  which  bill  (H.  R.  No.  7082)  and  Report  No.  1658  are 
hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  24. 

A  favorable  report,  to  wit.  Senate  Report  No.  592,  was  also  made  by 
Senator  Hoar  on  Senator  Brown's  Georgia  Bill,  No.  1948,  on  the  twenty- 
eighth  day  of  May,  1884,  copy  of  which  report  is  hereto  attached  and  made 
a  part  hereof,  and  marked  Exhibit  No.  25. 

It  was  during  the  discussion  of  Senator  Brown's  Georgia  Bill  No.  1948, 
and  of  the  Report  No.  592  that  was  made  thereon  by  Senator  Hoar  on  the 
twenty-eighth  of  May,  1884,  that  the  acrimonious  but  celebrated  debate 
between  Senator  Brown  of  Georgia  and  Senator  Ingalls  of  Kansas  occurred 
in  the  Senate  on  the  twelfth  of  June,  1884. 

Prior  to  said  discussion  in  the  Senate,  Senator  Dolph  of  Oregon,  believing 
with  me  that  said  Senate  Bill  No.  1948,  and  said  Senate  Report  No.  592 
made  thereon,  secured  a  discrimination  in  favor  of  Georgia,  which  had  not 
yet  paid  her  quota  of  this  direct  tax,  as  against  California  and  Oregon 
(among  other  States),  that  had  paid  the  same,  at  my  request  submitted, 
on  the  twenty-eighth  of  May,  1884,  an  amendment  to  said  Senate  Bill  No. 
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1948,  having  for  its  object  to  place  California  and  Orecfon  on  the  same  plane 
as  ivas  then  sought  to  be  occupied  by  Georffia  in  said  Senate  Bill  No.  1948: 
copy  of  which  amendment  is  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibit  No.  26. 

The  discussion  of  this  Senate  Bill  Xo.  1948  and  the  report  made  thereon 
led  to  a  motion  to  recommit  the  same  back  to  the  Claims  Committee,  that 
had  reported  thereon,  and  an  aye  and  nay  vote  ha\dng  been  taken  thereon, 
it  was  carried,  by  ayes  twenty-one  and  nays  seventeen;  but  immediately 
after  the  vote  had  been  taken  it  was  discovered,  and  the  point  was  raised, 
that  a  quorum  of  the  Senate  had  not  toted;  and  upon  motion  of  Senator 
Ingalls  therefor,  the  Senate  adjourned;  and  as  the  Senate  prior  to  this  had 
agreed  that  when  the  Senate  adjourned  it  should  adjourn  till  Monday,  the 
Senate  thereupon  adjourned  till  the  following  Monday,  leaving  this  bill  and 
the  subject-matter  to  which  it  related  as  unfinished  business. 

This  was  on  Thursday.  June  12,  1884,  and  the  Senate  adjourned  to  the 
following  Monday,  June  16,  1884. 

I  had  observed  that  this  motion  to  recommit  this  Senate  Georgia  Bill  Xo. 
1948  was  not  accompanied  ^-ith  any  instructions  from  the  Senate,  and  it 
further  occm-red  to  me  that  this  occasion  was  the  opportune  period  at  which 
the  adjustment  of  this  entire  subject  might  be  made  general,  by  substitut- 
ing the  pro\dsions  contained  in  Senator  5liller's  general  bill,  to  wit,  Senate 
Bill  Xo.  795,  for  those  contained  in  Senator  Brown's  special  Georgia  Bill 
Xo.  1948.  I  immediately  laid  my  xiews  before  Hon.  W.  E.  Earle,  State 
Agent  for  South  Carolina,  who  had  ever  cooperated  \nih  me  in  the  prem- 
ises, and  whose  State  had  overpaid  this  tax,  and  hence  as  her  State  Agent 
was  as  anxious  as  myself  for  a  satisfactory  adjustment  of  this  whole  sub- 
ject. Therefore,  during  the  interval,  Mr.  Earle  and  myself  held  several 
interxdews  with  Senator  Brown  of  Georgia  and  the  late  Senator  Hon.  John 
F.  Miller  of  California,  ha^dng  this  object  in  xiew,  and  which,  at  our  joint 
request,  finally  resulted  as  follows,  to  wit:  in  open  Senate,  before  any  fur- 
ther vote  should  be  had  on  Senator  Brown's  Georgia  Bill  Xo.  1948,  that 
Senator  Miller  should  offer  his  Senate  Bill  Xo.  795  as  a  substitute  for  Sen- 
ator Brown's  Georgia  Bill  Xo.  1948,  and  that  Senator  Brown  would  agree 
to  accept  the  same.  This  agreement  was  fully  carried  out,  and  on  the  fol- 
lowing Monday,  to  wit,  June  16,  1884,  Senator  Miller,  in  open  Senate,  sub- 
mitted, by  way  of  an  amendment,  his  said  Senate  Bill  No.  795  as  a  substitute 
for  Senator  Broivn's  Georgia  Bill  No.  1948,  and  vjhich  was  duly  accepted  by 
Senator  Brown  and  ordered  to  be  printed  and  lay  on  the  table;  copy  of  which 
amendment  and  substitute  is  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibit  Xo.  27. 

The  first  session  of  the  Forty-eighth  Congress  was  now  drawing  to  a  close, 
and  it  adjourned  A^dthout  any  further  action  on  this  measure,  which  stood 
on  the  calendar  of  the  Senate  in  the  form  of  unfinished  business. 

In  view  of  what  had  then  already  taken  place  on  said  Senate  Bill  Xo. 
795  and  said  House  Bill  Xo.  110,  I  deemed  it  proper  and  my  duty  to  bring 
the  same  to  the  attention  of  the  Legislature  of  California  at  its  next  session, 
to  wit,  in  January,  1885;  and  for  this  purpose,  I  submitted  a  report  thereon 
to  your  office.  Thereafter,  the  Legislature,  haxdng  had  the  matter  under 
its  consideration,  did,  on  the  third  of  March,  1885,  pass  Senate  Concurrent 
Resolution  Xo.  26.  copy  of  which  is  hereto  attached  and  made  a  part  hereof, 
and  marked  Exhibit  No.  28. 

Copies  of  this  resolution  having  been  forwarded  to  me  by  the  honorable 
Secretary  of  State,  under  the  seal  of  his  office  from  Sacramento,  were  by  me 
filed  with  the  appropriate  committee  in  both  Senate  and  House,  and  given 
to  the  members  of  our  California  delegation  in  Congress. 
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A  Presidential  election  having  taken  place  when  the  short  and  last  ses- 
sion of  the  Forty-eighth  Congress  convened,  other  matters  seeming  to  engross 
the  attention  of  that  body,  there  was  an  e\ident  disposition  not  to  consider 
this  measure.  Surely  the  fact  is  that  though  every  proper  effort  was  made 
by  me  and  other  friends  of  this  bill  to  secure  consideration  thereof,  the 
Forty-eighth  Congress  finally  adjourned  without  any  definite  action  being 
had  thereon  in  either  the  Senate  or  House  other  than  hereinbefore  stated. 

In  consequence  thereof,  when  the  Forty-ninth  Congress  convened,  I 
renewed  my  efforts  in  this  same  direction,  and  with  this  object  in  view  I 
prepared  two  bills,  to  wit:  House  Bill  No.  164,  and  which,  at  my  request, 
was  introduced  by  Hon.  Barclay  Henley  on  twenty-first  December,  1885; 
and  also  one  substantially  the  same  was  introduced  by  Mr.  Price  of  Wis- 
consin, on  January  1,  1886,  in  H.  R.  No.  2776,  in  harmony  with  the  Report 
No.  2486,  which  he  had  made  on  February  4,  1885,  on  this  same  subject 
from  the  Committee  on  Claims;  and  in  consequence  of  the  absence  and 
illness,  which  ended  in  death,  of  Senator  Miller  of  California,  who  had 
charge  of  this  measure  during  the  Forty-eighth  Congress,  as  hereinbefore 
fully  reported,  at  my  request,  Hon.  Leland  Stanford  introduced  the  other 
of  said  bills  in  the  Senate  on  the  eleventh  day  of  January,  1886,  to  wit, 
Senate  Bill  No.  995;  copies  of  which  bills  are  hereto  attached  and  made 
parts  hereof,  and  marked  Exhibits  No.  29,  No.  30,  and  No.  31,  respectively. 

Senate  Georgia  Bill  No.  1948,  and  House  Bill  No.  4703,  ha^dng  failed 
to  receive  in  the  Forty-eighth  Congress  any  action  in  either  the  Senate  or 
House,  other  than  that  hereinbefore  described,  were  revived  in  the  Forty- 
ninth  Congress  by  the  introduction  by  Senator  Brown  of  Georgia,  of  Senate 
Bill  No.  2457,  which  latter  was  favorably  reported  in  Report  No.  1138,  by 
Senator  George  from  the  Judiciary  Committee,  on  May  18,  1886;  copy  of 
which  bill  and  report  is  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibits  No.  32  and  No.  33. 

And  by  Mr.  Hammond,  by  the  introduction  in  the  House  of  special  bill, 
to  wit,  H.  R.  No.  1,  and  also  by  a  general  bill,  to  wit,  H.  R.  No.  3,  on  Decem- 
ber 19.  1885,  and  upon  which  bill,  H.  R.  No.  3,  a  Report  No.  35  was  made 
from  the  Judiciary  Committee,  on  the  nineteenth  day  of  January,  1886; 
copies  of  which  bills  and  report  are  hereto  attached  and  made  parts  hereof, 
and  marked  Exhibits  No.  34  and  No.  35  and  No.  36,  respectively. 

The  views  contained  in  this  House  Report  were  antagonized  by  INIr.  Earle 
and  myself,  and  we  were  finally  successful  in  securing  a  favorable  minority 
report  in  the  House  on  twenty-ninth  January,  1886,  on  this  direct  tax 
matter,  copy  of  which  is  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibit  No.  37. 

When  this  Georgia  Bill  H.  R.  No.  3,  was,  on  February  8,  1886,  reached 
in  the  House  for  consideration,  Mr.  William  E.  Earle  and  myself  again 
submitted  a  statement  in  writing  in  regard  thereto,  copy  of  which  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  38. 

Whereupon  several  friends  of  our  view  of  this  measure,  to  wit,  ^Messrs. 
Price  of  Wisconsin,  Taylor  of  Ohio,  Culbertson  of  Texas,  Ranney  of  Massa- 
chusetts, Hepburn  of  Iowa,  and  Little  of  Ohio,  duly  supported  the  same  in 
arguments  which  will  fully  appear  in  Exhibit  No.  39,  hereto  attached  and 
made  parts  hereof. 

In  addition  thereto,  Mr.  Price  submitted  his  bill.  No.  2776,  as  a  substi- 
tute for  said  House  Georgia  bill,  and  Hon.  John  T.  Little  of  Ohio,  offered 
an  amendment  to  Mr.  Hammond's  said  Georgia  bill,  cop}'-  of  which  is 
hereto  attached,  and  marked  Exhibit  No.  39-2. 

In.  addition  thereto,  by  special  appointment  made  therefor,  the  ^dews  of 
Mr.  Earle  and  myself  were,  on  April  20,  1886,  laid  before  Hon.  J.  R.  Eden 
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of  Illinois,  Chairman  of  the  sub-committee  of  the  House  Judiciary  Com- 
mittee ha\'ing  charge  of  this  direct  tax  measure,  in  an  oral  argument;  and 
with  whom  we  submitted  sundry  written  and  printed  statements  on  the 
night  of  April  20,  188G;  and  next  day  supplemented  same  with  a  written 
statement,  copy  whereof  is  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibit  No.  40. 

In  the  Senate,  Mr.  Earle  and  myself  succeeded  in  having  Senator  Hamp- 
ton (who  had  taken  a  great  interest  in  Senator  Miller's  Senate  Bill  No. 
795  of  the  Forty-eighth  Congress,  and  who  it  was  that  wrote  as  aforesaid 
to  Secretary  Folger  at  Mr.  Earle's  request  in  regard  thereto,  which  called 
out  the  Secretary's  report  thereon,  and  as  hereinbefore  filed  as  an  Exhibit 
No.  18)  introduce  on  May  24,  1886,  a  substitute  for  Senator  Brown's  said 
Georgia  Bill  No.  2457,  copy  of  which  substitute  is  hereto  attached  and 
made  a  part  hereof,  and  marked  Exhibit  No.  41. 

This  substitute  contained  substantially  all  the  matters  contained  in  Sen- 
ator Stanford's  Senate  Bill  No.  995  and  Hon.  Barclay  Henley's  House  Bill 
No.  164,  heretofore  filed  as  exhibits  Nos.  29  and  31. 

In  this  connection  we  called  Senator  Hampton's  attention  to  the  fact  that 
the  report  of  the  Senate  Judiciary  Committee  on  Senator  Brown's  Georgia 
Bill  No.  2457  rested  on  a  icrong  theory,  and  because  from  an  examination 
by  me  made  of  the  laws  of  the  States  of  Georgia  and  Texas  I  found  that 
both  Georgia  and  Texas  had,  as  a  matter  of  fact,  assumed  the  payment  of 
their  quotas  of  this  'direct  tax,  and  Georgia  had,  under  an  Act  of  her 
Legislature,  authorized  the  issuance  of  interest-bearing  bonds  with  which 
to  pay  her  quota  of  this  direct  tax,  and  as  vnll  fully  appear  from  copies  of 
the  laws  of  Georgia  and  Texas  thereon,  hereto  attached  and  made  parts 
hereof,  and  marked  Exliibits  No.  42  and  No.  43,  respectively. 

On  July  14, 1886,  Senator  Hampton,  in  support  of  his  substitute  for  Sen- 
ator Brown's  Georgia  Bill,  No.  2457,  and  which  was  substantially  identical 
with  the  substitute  which  at  my  request  had  been  offered  in  the  Forty- 
eighth  Congress  by  Senator  Miller  of  California,  as  a  substitute  for  Senator 
Brown's  Georgia  Bill  No.  1948  in  the  Forty-eighth  Congress,  submitted  an 
argument  in  support  of  this  substitute,  copy  of  which  is  hereto  attached 
and  made  a  part  hereof,  and  marked  Exhibit  No.  44. 

As  the  accounts  between  the  several  States  and  the  United  States  arising 
under  the  settlements  had  on  this  direct  tax,  were  constantly  changing, 
and  thereby  the  status  of  each,  in  relation  to  this  direct  tax  matter,  at  the 
end  of  every  settlement  was  difierent  from  what  it  had  been  theretofore 
reported  to  be,  and  as  this  was  particularly  true  in  the  case  of  the  State  of 
California,  which  then  oived  nothing  to  the  United  States,  and  as  a  consider- 
able time  had  elapsed  since  Congress  had  been  ofhcially  supplied  with 
authentic  data  in  regard  to  the  exact  amount  of  debt  then  due  the  United 
States  by  any  of  the  States  which  had  been  reported  as  delinquent  in  the 
payment  of  their  respective  quotas  thereof,  I  deemed  it  wise,  whenever 
this  measure  shovild  be  next  under  consideration,  that  its  friends  in  Con- 
gress should  be  in  possession  of  the  very  latest  facts  in  regard  thereto; 
whereupon  I  prepared  a  resolution  of  inquiry,  which,  at  my  request.  Avas 
introduced  in  the  House  by  the  Hon.  Barclay  Henley,  in  order  to  secure 
this  information,  copy  of  which  resolution  is  hereto  attached  and  made  a 
part  hereof,  and  marked  Exhibit  No.  45. 

This  resolution  haA^ng  been  considered  and  modified  by  the  appropriate 
committee,  was  transmitted  to  the  honorable  Secretary  of  the  Treasury, 
who,  on  March  31,  1886,  made  a  reply  thereto,  as  set  forth  in  House  Exec- 
utive Document  No.  158,  first  session.  Forty-ninth  Congress  (copy  of  which 
is  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  46), 
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and  which  gives  the  latest  published  official  information  on  this  important 
matter. 

While  Senator  Dolph  of  Oregon  was  willing,  in  the  Forty-eighth  Con- 
gress, to  submit,  and  did  submit,  an  amendment  in  the  Senate  to  Senator 
Brown's  Georgia  Bill  No.  1948,  b}^  which  if,  at  that  time.  Georgia  was  to 
secure  her  .$35,555  42  in  cash,  that  Oregon,  under  his  said  amendment, 
would  also  receive  in  cash  her  .$35,140  67,  and  as  set  forth  in  said  amend- 
ment (copy  of  which  has  been  heretofore  attached  and  made  a  part  hereof, 
and  marked  Exhibit  No.  26),  \-et  he  was  not  so  confident  that  the  proposi- 
tion contained  in  Senator  Hampton's  said  substitute  exactly  suited  the 
■views  or  interests  of  the  people  of  the  State  of  Oregon,  thinking,  as  he 
stated  to  me,  '"that  while  Oregon,  imder  Senator  Hampton's  amendment, 
would  secure  in  cash  her  .$35,140  67,  that  she  already  had  paid  as  her 
quota  of  this  direct  tax,  yet  he  also  thought  that  in  the  end  the  j^^ople  of 
Oregon  u-oidd  be  taxed  to  raise  a  sum  larger  than  said  835.140  67.  In  other 
words,  that  he  thought  that  Oregon,  in  the  event  of  Senator  Hampton's 
substitute  becoming  a  \a.^x,  would  have  to  pay  out  more  money  than  the  people 
of  Oregon  would  get  back." 

Learning,  therefore,  that  Senator  Dolph  was  liable  to  antagonize  Senator 
Hampton's  said  substitute  whenever  it  should  be  considered  by  the  Senate,, 
and  deeming  it  my  duty,  as  agent  and  counsel  herein  for  the  State  of  Cal- 
ifornia, to  answer  in  a  proper  manner,  and  at  all  proper  times  and  places, 
all  antagonisms  to  this  general  measure,  as  contained  in  said  Senate  Bill 
Ko.  995  of  Senator  Stanford,  and  in  said  H.  R.  Xo.  164,  as  introduced  by 
Hon.  Barclay  Henley,  whenever  and  wherever  the  same  could  be  properly 
done,  I,  as  late  as  July  20.  1886.  having  had  several  interviews  with  Sena- 
tor Dolph  thereon,  submitted  to  him  for  his  consideration  an  argument  in 
support  of  the  views  by  me  herein  before  expressed,  and  directed  especially 
against  his  impression  thereon,  then  taking  shape  and  form,  and  copy  of 
which  argument  is  hereto  attached  and  made  a  part  hereof  and  marked 
Exhibit  No.  47. 

Though  every  proper  effort  was  made  by  me  to  have  this  measure  con- 
sidered in  both  the  Senate  and  House  during  the  first  session  of  the  Forty- 
ninth  Congress,  v^et  there  never  seemed  to  me,  or  to  any  other  friends 
thereof,  to  be  that  opportunity;  when  either  body  had  the  time  sufficient. 
or  the  inclination  towards  the  favorable  consideration  of  this  measure,  to 
take  up  and  maturely  weigh  the  same,  and,  therefore,  the  first  session  of 
the  Forty-ninth  Congress  adjourned  with  this  measure  on  the  calendars  of 
both  Houses  in  an  unfinished  condition,  and  in  the  manner  hereinbefore 
more  fully  set  forth. 

I  have  thus,  step  by  step,  given  you  the  history  of  this  measure,  begin- 
ning with  the  Forty-eighth  Congress  (before  which  date  it  had  never  before 
been  considered  in  either  House  of  Congress,  and  when  considered  in  the 
Forty-eighth  Congress,  the  same  was  had  and  done  solely  through  my 
agency) .  and  ending  at  the  first  session  of  the  Forty-ninth  Congress. 

I  make  this  report,  thus  detailed  and  specific,  in  order  that  you  and  the 
people  of  California  may  fully  know  all  that  has  been  done  in  regard  to 
this  particular  claim;  and  in  order  that  a  full  account  of  my  stewardsliip 
and  agenc}^  in  these  premises  may  become  a  matter  of  official  record  in 
connection  therewith,  and  for  future  reference. 

In  conclusion,  I  beg  to  report  to  you  that  I  shall  hereafter  renew  my 
efforts  in  behalf  of  this  measure,  knowing,  as  I  do.  that  the  vtain  work  in 
the  premises  has  already  been  done  by  me,  and  which  work,  in  due  time, 
must,  in  my  opinion,  eventuate  in  giving  California  all  the  proper  benefits 
of  tliis  meritorious  proposition,  the  proceeds  arising  therefrom  to  be  ex- 
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pended  for  such  purpose  as  the  Legislature  of  California  may  hereafter 
wisely  determine. 

All  of  which  is  now  very  respectfully  submitted. 

JOHX  MULLAX, 

Agent  and  Counsel  for  the  State  of  California. 


No.  3.     MODOC  INDIAN  WAR  CLAIM. 

In  my  capacity  as  State  Agent  and  Counsel  for  the  State  of  Oregon,  I 
was  called  upon,  in  1881,  by  Hon.  R.  P.  Earhart,  Secretary  of  State  thereof, 
to  represent  and  prosecute  the  interests  of  that  State  in  the  matter  of  its 
claim  against  the  United  States,  on  account  of  certain  expenses  b}'  it 
incurred  for  the  suppression  of  Indian  hostilities  on  its  southern  border, 
dunng  the  Modoc  Indian  icar,  in  1872,  1873.  and  187 Jf.  I  discovered  that 
the  State  of  California,  and  certain  of  its  citizens  residing  in  Siskiyou  and 
Modoc  Counties  therein,  had  also  incurred  sundry  expenses  in  this  same 
Modoc  Indian  war,  no  claim  jot  the  payment  of  ichich  had  ever  been  urged 
by  the  State  of  California  or  by  her  citizens  against  the  United  States;  and 
which  claims,  though  small  in  amounts,  were  in  my  judgment  valid,  and 
such  as  I  thought  I  could  secure  if  properly  so  authorized.  Knowing,  as  I 
did  then  and  do  now,  that  no  claim  can  be  prosecuted  or  urged  before  the 
Treasur}^  Department  except  by  a  party  in  'propria  persona,  or  by  another 
acting  therein  under  a  written  letter  of  authority  or  power  of  attorney,  I 
therefore  brought  the  entire  matter  to  the  attention  of  Hon.  George  C.  Per- 
kins, as  Governor  of  California,  who,  after  maturely  considering  the  same, 
on  March  7,  1882,  conferred  upon  me  his  authority  to  represent  the  inter- 
ests of  the  State  of  California  and  her  people  therein,  and  in  a  commis- 
sion, copv  of  which  is  hereto  attached  and  made  a  part  hereof,  and  marked 
Exhibit  No.  1.  '  _ 

This  matter  was  thereafter  brought  by  Governor  Perkins  to  the  attention 
of  the  Legislature  of  California  in  his  last  annual  message  to  that  body; 
copy  of  which  reference  has  been  heretofore  appended  as  my  Exhibit  No. 
19  to  my  '^five  per  cent  report "  herein,  and  to  which  reference  is  now  made. 

The  Legislature  of  California  having  had  the  subject-matter  under  its 
consideration,  duly  ratified  and  confirmed  my  said  appointment,  and  deter- 
mined upon  and  fixed  in  a  contract  the  compensation  that  I  should  receive 
in  these  premises  if  successful,  copy  of  which  action  has  been  heretofore 
appended  as  my  Exhibit  No.  21  to  my  " five  per  cent  report"  herein,  and 
to  which  reference  is  now  made. 

Ha\'ing  authority,  therefore,  from  the  State  of  California  to  thus  represent 
all  matters  that  related  to  the  adjustment  of  its  interests  in  these  premises, 
I  prepared  a  suitable  bill  to  cover  this  claim,  which,  at  my  request,  the 
late  Senator,  Honorable  John  F.  Miller,  on  seventeenth  March,  1882,  intro- 
duced in  the  Senate,  to  wit.  Senate  Bill  No.  1502.  I  therefore  prepared 
an  argument  in  support  of  said  bill,  and  presented  same  to  the  Committee 
on  Military  Affairs,  to  which  said  bill  had  been  referred  for  examination 
and  report,  and  on  twenty-second  March,  1882,  a  favorable  report,  to  vdi, 
Senate  Report  No.  306,  was  made  thereon  by  Senator  Harrison.  Copies 
of  which  bill  and  report  are  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibit  No.  2. 

I  also  prepared  a  similar  bill  for  this  same  purpose,  which,  at  my  request, 
was,  on  the  thirteenth  day  of  February,  1882,  introduced  in  the  House  by 
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Hon.  C.  P.  Berry,  to  wit,  H.  R.  No.  4244,  copy  of  which  is  hereto  attached 
and  made  a  part  hereof,  and  marked  Exhibit  No.  3. 

Senate  Bill  No.  145,  limited  as  it  was  exclusively  to  Oregon,  in  order  to 
provide  for  its  Modoc  Indian  war  claim,  had  theretofore  been  prepared,  and 
at  my  request  had  been  introduced  in  the  Senate  on  the  sixth  day  of  De- 
cember, 1881,  by  Senator  Grover  of  Oregon,  and  Avhich  had  been  favorably 
reported  upon  on  February  2,  1882,  in  Senate  Report  No.  114,  copies  of 
which  bill  and  report  are  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibit  No.  4. 

At  the  date  when  this  Oregon  Senate  Bill  No.  145  had  been  introduced 
and  reported  upon  in  the  Senate,  it  did  not  occur  to  me  to  suggest  to  Sena- 
tor Miller  that  when  said  Oregon's  Senate  Bill  No.  145  should  be  considered 
in  the  Senate  to  amend  same  by  incorporatiug  therein  a  provision  for  Cali- 
fornia's Modoc  Indian  war  claim. 

The  said  two  bills,  to  wit,  Senate  Nos.  145  and  1502,  were  therefore  called 
up  and  considered,  and  acted  upon  as  two  separate  measures,  and  both  of 
said  two  bills  passed  the  Senate  on  March  27,  1882,  but  as  two  separate 
and  independent  measures. 

When  said  two  bills  reached  the  House  they  were  both  referred  to  the 
House  Committee  on  Military  Affairs,  before  which  committee  I  appeared 
as  counsel  and  agent  for  both  of  said  separate  bills  Nos.  145  and  1502,  and 
suggested  to  said  committee  that  these  two  bills  might  be  appropriately 
considered  together  by  being  consolidated,  and  which  could  be  done  by 
adding  to  said  Senate  Bill  No.  145,  which  then  consisted  of  only  one  sec- 
tion, a  second  section,  that  should  cover  the  provisons  contained  in  said  Cali- 
fornia Senate  Bill  No.  1502,  and  all  of  which  was  done;  and  thus  amended 
by  the  House,  said  Senate  Bill  No.  145  was  favorably  recommended  to  the 
House,  where  it  passed,  and  was  returned  to  the  Senate  for  its  concurrence, 
which  it  secured,  and  also  passed  and  became  a  law  on  the  sixth  day  of 
January,  1883  (U.  S.  Statutes,  vol.  22,  page  399),  copy  of  which  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  5. 

This  bill,  authorizing  the  proper  accounting  officers  of  the  Treasury  to 
adjust  the  accounts  of  the  State  of  California  against  the  United  States 
arising  in  California  during  the  Modoc  Indian  war  of  1872  and  1873,  having 
thus  become  a  law,  I  thereupon  requested  the  statement  of  an  account  by 
the  proper  accounting  officers  of  the  Treasury,  in  behalf  of  the  State  of 
California,  for  the  settlement  of  this  claim. 

The  statement  was  thereupon  duly  made  by  the  Third  Auditor  of  the 
Treasury,  copy  of  which  is  hereto  attached  and  made  a  part  hereof,  and 
marked  Exhibit  No.  6,  and  shows  that  the  United  States  ivas  indebted  to 
the  State  of  California  on  account  of  sundry  claims  arising  in  said  Modoc 
Indian  war  in  the  sum  of  $Jf95  72. 

But  this  sum  of  $495  72,  instead  of  being  paid  over  in  cash  to  the  State 
of  California,  was  credited  to  her  upon  the  books  of  the  United  States 
Treasury  Department  by  the  proper  accounting  officers  thereof,  and  ^lsed  as 
a  set-off  and  a  payment,  p)ro  tanto,  by  the  State  of  California  to  the  United 
States  on  account  of  the  sum  of  $7,093  26,  said  sum  being  a  debt  then  due 
the  United  States  by  the  State  of  California  on  account  of  a  balance  aris- 
ing in  the  settlement  of  the  direct  tax  accounts  between  the  United  States 
and  the  State  of  California,  and  all  of  which  fully  appears  in  Settlement 
No.  39,283,  made  by  the  Fifth  Auditor  on  February  7,  1884,  beheving,  as 
they  substantially  stated,  that  all  indebtedness  arising  under  said  Act  of 
April  25,  1857,  had  been  amply  provided  for  and  fully  adjusted  and  con- 
firmed by  the  First  Comptroller  of  the  Treasury  on  February  8,  1884,  and 
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as  appended  as  my  Exhibit  No.  11,  to  my  report  in  the  direct  tax  claim 
hereinbefore  made,  and  to  which  reference  is  now  made. 

While  the  State  of  Cahfornia  did  not  receive  the  payment  of  this  claim 
in  cash,  yet  she  did  receive  full  credit  therefor  on  account  of  a  debt  unpaid, 
and  then  due  by  her  to  the  United  States,  and  as  herein  fully  set  forth,  so 
that  the  matter  was  as  broad  as  it  was  long,  in  so  far  as  California's  finan- 
cial relation  with  the  United  States  was  concerned;  but  I  beg  to  report 
that  the  total  sum  claimed  by  the  State  of  California,  as  due  her  as  a  State 
by  the  United  States,  was  allowed,  appropriated,  and  paid,  by  giving  her  a 
credit  for  the  fxdl  amount  thereof;  and  which  adjustment,  so  made,  thus 
finally  terminated  this  particular  claim,  collected  by  me  under  the  author- 
ity conferred  by  Honorable  George  C.  Perkins,  as  Governor  of  California, 
and  duly  ratified  by  the  Legislature  of  California,  on  the  third  day  of 
March,  1883,  as  aforesaid. 

It  may  be  information  to  you  to  know  that  Congress,  also,  at  that  same 
time,  by  virtue  of  my  efforts  therein  exercised  in  their  behalf,  under  this 
same  authority  conferred  upon  me  by  Governor  Perkins  and  the  Legisla- 
ture of  California,  made  ample  pro^^sion  for  the  reimbursement  of  the  pay- 
ment of  certain  specific  claims  of  sundry  citizens,  then  li^dng  in  Modoc 
and  Siskiyou  Counties,  in  California,  and  aggregating  a  total  sum  of  $3,- 
945  61,  which  sum,  together  with  said  $495  72,  made  a  total  aggregate  of 
$4,441  33,  as  named  in  said  law. 

Some  of  these  allowances  so  pro^dded  for  have  been  already  paid  to  the 
citizens  of  California  entitled  thereto,  while  others  remain  still  unpaid,  but 
all  of  which  will  be  paid  by  the  United  States  whenever  the  beneficiaries 
of  that  legislation,  if  living,  or  their  heirs  if  dead,  shall  duly  present  their 
claims  and  make  their  identity  legally  known  to  the  proper  accounting 
officers  of  the  Treasury,  at  Washington  City. 

And  all  of  which  is  now  very  respectfully  submitted. 

JOHN  MULLAN, 
Agent  and  Counsel  for  the  State  of  California. 


No.  4.    CALIFORNIA  INDIAN  WAR  CLAIMS. 

The  examinations  which  I  had  made,  and  especially  those  made  in  1881 
and  1882,  in  connection  with  the  Modoc  Indian  war  claims  arising  in 
California  and  Oregon,  in  1872  and  1873,  brought  me  in  contact  with  the 
general  subject-matter  of  other  California  Indian  and  other  war  claims, 
some  of  which,  by  the  United  States,  had  been  settled  in  full,  some  settled 
only  in  part,  and  some  not  settled  at  all.  I  had  already  had  a  limited 
experience  before  the  California  Legislature  in  1872,  1874,  and  1876,  as 
attorney  in  behalf  of  the  holders  of  certain  California  Indian  war  bonds 
and  coupons,  theretofore  issued  by  her  in  payment  of  certain  expenses 
that  had  been  incurred  therein,  on  account  of  Indian  hostilities,  and  suffi- 
cient to  convince  me  that  the  State  of  California — improperly,  as  I  thought 
then,  and  think  now — was  in  no  mood  to  either  pay  or  to  recognize  said 
claims. 

Believing,  therefore,  in  1882,  that  the  true,  if  not  the  only  remedy  of  the 
State  of  California,  and  that  left  to  those  of  her  citizens  who  still  held  any 
valid  evidences  of  these  unpaid  debts  growing  out  of  Indian  and  other 
hostilities  in  the  State  of  California,  and  upon  the  borders  thereof,  lay  in 
presenting  the  same  fully  and  intelligently  before  the  proper  United  States 
authorities  at  Washington  City,  I,  in  June,  1882,  duly  brought  this  entire 
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subject-matter  to  the  official  attention  of  her  then  Governor,  Hon.  George 
C.  Perkins,  who.  after  having  maturely  considered  the  same,  authorized  me 
to  represent  the  interests  of  the  State  of  California  in  all  these  premises; 
and  in  a  commission,  copy  of  which  is  hereto  annexed  and  made  a  part 
hereof,  and  marked  Exhibit  Xo.  1.  and  which  appointment  so  made,  the 
Legislature  of  California,  by  its  action  had  thereon  third  March,  1883, 
duly  validated,  ratified,  and  confirmed,  and  did  therein  fix  the  compensa- 
tion that  I  should  receive  in  these  premises  if  successful;  and,  as  will  fully 
appear  in  copy  of  said  action,  and  which  has  been  heretofore  filed  by  me 
as  my  Exhibit  No.  21,  in  my  report  on  the  five  per  cent  claim,  and  to  all 
of  which  reference  is  now  made. 

No  one,  in  my  opinion,  knew  better  than  Governor  George  C.  Perkins  of 
the  many  efibrts  that  had  been  made  prior  to  1882  to  secure  recognition, 
adjustment,  and  full  payment  of  all  these  old  California  Indian  war 
claims;  and  he  also  knew  that  most  of  the  efforts  that. has  theretofore 
been  made  in  regard  thereto,  and  for  the  adjustment  thereof,  either  before 
the  Legislature  of  California  or  before  the  United  States  authorities,  had 
resulted  in  signal  failures:  and  he  also  knew,  as  every  intelligent  man 
must  know,  that  the  longer  any  settlement  looking  towards  the  payment 
of  these  old  claims  was  delayed,  that  the  chances  for  success  therein 
would  diminish,  and  grow  more  and  more  doubtful  year  by  year,  and  prob- 
ably in  the  end  fail  in  toto. 

Governor  Perkins,  when  a  State  Senator  from  Butte  County  in  the  Leg- 
islature of  the  State  of  California  in  1872  (and  before  which  Legislature 
and  its  proper  committees  I  had  appeared  as  attorney  to  represent  certain 
claimants  holding  certain  valid  e^'idences  of  this  old  California  Indian  war 
debt,  then  and  now  unpaid  and  due  said  holders  by  the  State  of  Cali- 
fornia), was  made  the  Chairman  of  a  joint  committee  of  the  Senate  and 
House  that  had  been  created  by  the  Legislature  of  that  year  to  examine 
into  and  report  upon  the  general  subject  of  the  California  Indian  war 
indebtedness  as  the  same  existed  in  1872. 

This  joint  committee  made  their  full  report  to  the  Legislature  on  the 
twenty-first  of  February,  1872.  copv  of  which  report  is  hereto  attached  and 
made  a  part  hereof,  and  marked  Exhibit  Xo.  2. 

A  bill  in  harmony  with,  and  to  carrvout  the  recommendations  contained 
in  this  report,  was  thereupon  framed,  and  which  bill  passed  the  California 
Senate  in  1872.  but  failed  to  pass  the  California  Assembly.  Thereafter 
other  strenuous  efforts  made  at  the  meetings  of  subsequent  Legislatures  to 
secure  favorable  action  on  this  subject-matter  had  also  all  proved  equally 
abortive  and  equally  barren  in  favorable  results. 

I  do  not  know  in  fact  of  any  one  subject-matter  that  has  ever  been 
brought  so  constantly,  or  pressed  so  frequently  or  so  \'igorously  before  the 
attention  of  the  Legislature  of  California,  or  for  so  long  a  period  of  time — 
for  this  has  been  done  certainly  from  1852  to  1878 — as  this  one  subject 
of  the  indebtedness  created  by  the  State  of  California  gro\\-ing  out  of  its 
Indian  hostilities  in  earlv  years,  and  as  a  reference  to  the  messages  of  the 
several  Governors  of  California  will  attest,  and  as  the  various  resolutions 
passed  by  her  Legislature,  and  reports  of  her  State  officers,  will  fully  con- 
firm. Extracts  from  some  of  these  messages,  and  resolutions,  and  reports, 
are  hereto  attached  and  made  parts  hereof,  and  marked  Exhibit  No.  3. 

A  perusal  of  these  last  exhibits  will  serve  to  show,  in  part  at  least,  the 
very  unsatisfactory  condition  of  the  several  branches  of  this  claim  of  the 
State  of  California  against  the  United  States  at  the  date  when  I  took 
charge  of  these  California  Indian  war  claims.  It  appears  that  California, 
when  not  papng  sundry  of  these  claims  in  cash,  as  she  did,  made  ample 
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provision  for  their  ultimate  payment  by  the  issuance  of  interest-bearing 
bonds,  and  which  were  paid  to  indi\ndual  claimants  in  full  satisfaction  of 
their  claims  against  the  State  of  California,  and  as  provided  for  in  the  Acts 
of  her  Legislature,  approved  February  15,  1851,  May  3,  1852,  and  also  by 
the  issuance  of  certain  of  non-interest  bearing  bonds,  as  provided  for  in  the 
Act  of  the  Legislature,  approved  April  25,  1857,  and  in  Acts  amendatory 
thereof  and  supplemental  thereto. 

Up  to  this  date  there  are  still  afloat  in  the  hands  of  bona  fide  holders  and 
of  the  officers  of  the  State  of  California  (which  last,  though  paid  by  the 
State  of  California,  have  not  yet  been  paid  by  the  United  States),  claims 
aggregating  several  thousands  of  dollars  arising  under  each  of  the  aforesaid 
Acts  of  February  15,  1851,  May  3,  1852,  and  April  25,  1857. 

Strange  as  it  may  appear,  yet  the  fact  is,  that  while  the  aforesaid  joint 
committee  of  the  Legislature  of  1872  had  been  appointed  to  report  upon 
the  fidl  histor}'  and  total  amount  of  all  the  then  unpaid  and  outstanding 
indebtedness  arising  on  account  of  Indian  hostilities  in  California  and 
upon  the  borders  thereof,  yet  that  joint  committee,  so  well  composed  as  it 
was,  with  the  Hon.  George  C.  Perkins  as  its  Chairman,  made  no  reference 
whatsoever  to  any  of  the  indebtedness  which  was  then  outstanding  and 
unpaid,  and  which  arose  under  the  Act  of  the  Legislature  approved  April 
25,  1857,  and  Acts  amendatory  thereof  and  supplemental  thereto,  but,  on 
the  contrary,  confined  their  said  report  exclusively  to  so  much  of  said  out- 
standing and  unpaid  indebtedness  as  arose  under  the  Acts  of  January  15, 
1851,  and  ^lay  3,  1852.  only,  and  not  otherwise. 

In  view  of  the  fact  that,  as  my  labors  in  the  past  have  been,  and  those 
in  the  future  will  be,  directed  to  matters  arising  under  all  of  said  Acts,  so 
too  my  report  therefore  will  include  a  proper  reference  to  all  proceedings 
had  under  each  and  all  thereof,  as  well  as  to  those  arising  under  such  other 
and  different  special  Acts  and  resolutions  of  the  Legislature  of  California 
as  have  taken  place  therein  between  September  9,  1850,  and  the  first  of 
November.  1886,  the  date  of  this  report. 

In  my  efforts  in  1881,  as  State  Agent  and  Counsel  for  the  States  of  Ore- 
gon and  Nevada,  it  became  necessary  for  me  to  secure  for  them  appropriate 
legislation,  by  means  of  which  they  could  be  reimbursed  for  the  expenses 
by  them  incurred,  respectively,  on  account  of  the  warof  the  rebellion;  and 
which  legislation  had  been  made  necessary  by  ^'irtue  of  the  provision  con- 
tained in  Section  No.  3489  of  the  United  States  Revised  Statutes,  and  which 
is  as  follows,  to  wit: 

Section  3489.  No  claims  against  the  United  States  for  collecting,  drilling,  or  organizing  vol- 
unteers for  the  ivar  of  the  rebellion,  shall  he  audited  or  paid  unless  presented  before  the  thirtieth 
day  of  June,  eighteen  hundred  and  seventy-foxir.  No  claims  for  horses  lost  prior  to  the  first  day 
of  January,  eighteen  hundred  and  seventy-two,  shall  be  audited  or  paid  unless  presented  before 
the  thirtieth  day  of  June,  eighteen  hundred  and  seventy-four. 

The  states  of  Oregon  and  Nevada  had  permitted  the  thirtieth  of  June, 
1874,  to  come  and  go  without  ha\nng  presented  to  or  filed  with  the  proper 
United  States  authorities  as  Washington,  D.  C,  under  the  Act  of  Congress 
approved  July  27, 1861,  any  claim  against  the  United  States  for  the  expend- 
iture of  money  by  them  incurred  during  the  war  of  the  rebellion  (L-nited 
States  Statutes,  volume  12,  page  276).  At  my  request,  therefore,  and  in 
view  of  the  provisions  of  said  Section  No.  3489  of  the  United  States  Revised 
Statutes,  on  December  12,  1881,  Senator  Grover  of  Oregon  introduced  in 
the  Senate,  Senate  Joint  Resolution  No.  10  for  Oregon,  and  on  December 
13,  1881,  Senator  Fair  of  Nevada  also  introduced  Senate  Joint  Resolution 
No.  13  for  Nevada,  and  both  of  which  joint  resolutions  were  referred  to 
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the  Senate  Committee  on  Military  Affairs,  of  which  Senator  Grover  was 
then  a  member,  and  he,  on  May  12,  1882,  reported  back  to  the  Senate  a 
bill,  to  wit.  Senate  Bill  No.  1673,  as  a  substitute  for  both  of  said  two  reso- 
lutions, and  which  bill  had  for  its  object,  among  other  things,  to  provide 
for  the  examination,  audit,  and  report  to  Congress  of  the  expenses  of  said 
two  States  arising  therein  between  fifteenth  April,  1861,  and  date  of  the 
passage  thereof,  copy  of  which  Bill  No.  1673  and  of  his  Report  Xo.  575, 
made  thereon  May  12,  1882,  is  hereto  attached  and  made  a  part  hereof, 
and  marked  Exhibits  ISo.  4  and  Xo.  5. 

Ha^dng  discovered  that  the  State  of  California  was  in  no  better  or  dif- 
ferent position  in  regard  to  her  rebellion  war  claivis  than  the  States  of  Oregon 
and  Nevada,  I,  therefore,  brought  the  same  to  the  attention  of  the  late 
Senator,  Hon.  John  F.  JNIiller  of  California,  and  who,  on  June  8,  1882, 
submitted  an  amendment  to  Senator  Grover 's  said  Senate  Bill  Xo.  1673,  so 
as  to  include  California.  Other  amendments  ha"V"ing  been  made  in  the 
Senate  to  this  Senate  Bill  Xo.  1673,  and  such  as  should  include  the  States 
of  Colorado  and  Nebraska,  said  bill  passed  the  Senate  on  the  eighth  day 
of  June,  1882,  and  went  to  the  House,  where  it  was  still  further  amended  so 
as  to  include  the  State  of  Kansas,  and  so  amended,  it  passed  the  House  on 
June  20,  1882,  and  went  back  to  the  Senate,  where  upon  the  motion  of 
Senator  Maxey  of  Texas,  said  House  amendments  were  concurred  in  on 
the  same  date,  June  20,  1882,  and  said  Senate  Bill  Xo.  1673  became  a  law 
by  the  approval  of  the  President,  on  June  27,  1882,  copy  of  which  law  is 
hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit  Xo.  6. 

This  law  was  broad  enough  to  cover  not  only  certain  Indian  war  claims 
of  California,  Oregon,  and  Xevada,  but  also  those  arising  in  each  thereof 
during  the  late  war  of  the  rebellion,  and  under  this  law  I  have  heretofore 
filed  the  rebellion  war  claims,  and  Indian  war  claims,  for  the  States  of 
Oregon  and  Xevada,  and  certain  Indian  war  claims  and  also  the  rebellion 
war  claims  of  the  State  of  California  (but  as  to  the  latter,  California's 
rebellion  war  claims,  a  full  reference  and  report  thereon  will  hereinafter 
appear  in  a  separate  paper) . 

In  order  to  present  to  the  United  States  authorities  in  proper  form,  all 
the  e\T,dences  of  all  the  expenses  that  had  been  incurred  b}'  the  State  of 
California  on  account  of  the  Indian  hostilities  that  had  occurred  therein, 
and  for  which  pro\ision  had  been  made  by  the  passage  of  this  Act  of  June 
27,  1882,  it  has  been  necessary  for  me  to  make  annually  a  trip  from  Wash- 
ington City  to  Sacramento,  California,  from  1882  to  1886,  inclusive,  and 
to  there  remain  several  weeks  each  time,  in  studpng  into  the  history  of 
the  legislation  that  has  been  heretofore  had  in  regard  to  this  subject  by  the 
State  of  California;  and  in  examining  into  many  thousands  of  papers  and 
various  records  and  books  in  the  offices  of  the  Governor,  Controller, 
Treasurer,  Secretary  of  State,  and  Adjutant-General;  also  to  have  made 
certified  copies  of  such  books,  records,  and  other  archives,  which  originals 
could  not  be  spared  from  said  offices,  or  being  not  of  the  classes  I  had  been 
authorized  by  the  Legislature  to  receipt  for  and  use,  when  pressing  said 
claims  before"  the  United  States  authorities,  and  such  as  were,  in  my  judg- 
ment, necessary  to  have  daily  at  hand  in  my  office  at  "Washington,  for  an 
intelligent  presentation  of  these  claims  to  said  United  States  authorities. 

These  certified  copies  of  said  books,  records,  archives,  and  sundry  papers 
have  all  been  paid  for  at  my  oion  expense,  aggregating  quite  a  large  sum,  and 
made  without  any  cost  whatsover  to  the  State  of  California,  and  because  the 
terms  of  the  contract  made  with  me  by  the  Legislature  of  California  pro- 
^dded,  that,  whereas  my  fee  was  to  be  entirely  contingent,  and  to  be  paid 
only  in  the  event  of  my  success;  that  the  State  of  California  under  no  cir- 
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cumstances  should"  incur  any  expenses  of  any  kind  on  account  of  this  or  of 
any  of  these  other  several  claims;  so  that  if  the  State  of  California  in  the 
end  failed  to  secure  any  recognition  and  payment  for  any  of  these  several 
•claims,  she  xoould  not  he  at  any  expense  iyt  the  'premises^  and  all  of  which 
expense  devolved  upon  me  to  meet  and  pay,  and  all  of  which  I  have  done. 

The  examinations  by  me  made  into  these  several  claims,  soon  disclosed 
the  fact  that  said  Act  of  Congress,  approved  June  27,  1882,  while  ample  to 
meet  California's  rebellion  claims,  was  not  adequate  to  meet  fully  all  her 
Indian  war  claims,  and  because  outside  of  the  claims  for  the  war  of  the 
rebellion,  most  of  the  war  claims  in  California  had  arisen  prior  to  fifteenth 
April,  1861,  and  for  those  Indian  war  claims  arising  prior  to  fifteenth  April, 
1861,  said  Act  failed  to  made  any  provision,  as  said  Act,  by  its  own  terms, 
was  declared  by  the  United  States  authorities  to  be  limited  exclusively  to 
those  claims  that  had  arisen  in  California  subsequent,  and  not  prior  to 
fifteenth  April.  1861. 

This  condition  of  things  I  thereupon  made  known  to  your  office  by 
appropriate  reports,  whereupon  you  conferred  upon  me  your  authority  to 
represent  among  other  things,  such  of  these  California  claims  as  might  not 
have  been  covered  by  or  included  in  any  prior  appointment  (copy  of  said 
authority  is  hereto  appended,  and  marked  Exhibit  No.  7),  and  which 
appointment  so  made,  the  Legislature  of  California,  on  the  third  of  March, 
1885,  duly  validated,  ratified,  and  confirmed  in  Senate  Concurrent  Reso- 
lution No.  3,  copy  of  which  is  hereto  appended  and  made  a  part  hereof, 
and  marked  Exhibit  No.  8. 

In  order,  therefore,  to  meet  this  new  condition  of  things,  I  prepared  an 
appropriate  resolution,  and  presented  the  same  to  Hon.  W.  S.  Rosecrans, 
then  in  Congress  from  California,  who  at  niy  request,  introduced  the  same 
in  the  House  of  Representatives  on  the  twenty-fifth  day  of  February,  1884, 
and  which  was  referred  to  the  House  Committee  on  ^lilitary  Affairs,  and 
of  which  he  was  then  Chairman.  I  thereafter  prepared  an  argument  in 
support  of  said  resolution,  and  submitted  the  same  to  the  House  Committee 
on  Military  Affairs,  whereupon  the  matter  was  favorably  reported  upon 
from  said  committee  on  March  18,  1884,  copy  of  which  resolution  and 
Report  No.  807,  made  thereon,  are  hereto  attached  and  made  parts  hereof, 
and  marked  respectively  Exhibits  Nos.  9  and  10. 

The  phraseology  of  said  resolution  was  slightly  changed  by  said  com- 
mittee, and  for  reasons  set  forth  in  a  letter  to  me  from  General  W.  S. 
Rosecrans,  of  January  21,  1885,  original  of  which  is  hereto  attached  and 
made  a  part  hereof,  and  marked  Exhibit  No.  11. 

An  examination  of  said  Report  No.  807  will  show  that  said  committee 
fully  used  my  said  argument  as  their  appendix  "  B "  in  support  of  said 
resolution.  , 

While  urging  this  \'iew  of  the  case,  I  also  prepared  sundry  other  separate 
and  independent  bills  to  meet  these  same  California  Indian  war  claims, 
and  at  my  request  the  same  were  duly  introduced  in  the  House  and  Senate, 
and  as  follows,  to  wit: 

H.  R.  No.  50,  by  Hon.  W.  S.  Rosecrans,  December  10,  1883. 

H.  R.  No.  69.  by  Hon.  W.  S.  Rosecrans,  December  10,  1883. 

H.  R.  No.  6099,  by  Hon.  Barclay  Henley,  March  24,  1884. 

H.  R.  No.  6669,  by  Hon.  Barclay  Henley,  April  21,  1884. 

H.  R.  No.  7975,  by  Hon.  Barclay  Henley,  Januarv  19,  1885. 

H.  R.  No.  8149,  bv  Hon.  Barclav  Henlev,  February  2,  1885. 

Senate  Bill  No.  809,  by  Hon.  John  F.  Miller,  December  19,  1883. 

Senate  Bill  No.  811,  by  Hon.  John  F.  Miller,  December  19,  1883. 

Senate  Bill  No.  1917,  by  Hon.  John  F.  Miller,  March  24,  1884. 
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Senate  Bill  No.  1970,  by  Hon.  John  F.  Miller,  April  i,  1884. 

Copies  of  which  are  hereto  appended  and  made  parts  hereof,  and  marked 
Exhibit  No.  Hi 

In  support  of  these  sundry  bills.  I  prepared  and  filed  with  the  appropri- 
ate committees  in  both  Senate  and  House,  and  the  California  delegation 
in  Congress,  sundry  arguments,  copies  of  which  are  hereto  attached  and 
made  a  part  hereof,  and  marked  Exhibit  No.  12. 

Notwithstanding  frequent  and  often  importunate  efforts  on  my  part  to 
secure  action  on  some  of  the  bills  in  the  House,  and  particularly  by  the 
House  Committee  on  War  Claims,  to  which  most  of  the  same  had  been 
referred,  and  though  Mr.  Tully  of  California  was  a  member  of  the  House 
War  Claims  Committee,  I  was  unable  during  the  whole  of  the  Forty-eighth 
Congress  to  even  get  said  bills  considered.  It  is  true,  certain  days  were  fixed 
by  said  committee  at  which  it  was  agreed  to  hear  me  in  an  oral  argument 
thereon,  but  when  such  days  arrived  said  committee  could  not  and  did  not 
muster  a  quorum  of  its  members;  and  the  consequence  was  that  our  Cali- 
fornia Indian  war  claims,  no  adequate  pro^nsion  of  law  then  existing,  went 
by  the  board,  unacted  on  and  unconsidered  during  the  whole  of  the  Forty- 
eighth  Congress. 

In  this  dilemma,  I  made  the  effort  to  secure  a  recognition  of  at  least  a 
portion  thereof,  by  an  appropriate  amendment  therefor  to  one  of  the  appro- 
priation bills;  and  with  this  object  in  view,  I  prepared  an  amendment, 
supported  by  proper  correspondence,  and  which,  at  my  request,  was  intro- 
duced by  Hon.  Barclay  Henley,  and  duly,  submitted  to  the  House  Com- 
mittee on  Appropriations,  copy  of  which  is  hereto  attached  and  made  a 
part  hereof,  and  marked  Exhibit  No.  13.  But  this  effort  bore  no  good 
fruit. 

In  the  Senate  the  aforesaid  Senate  bills  fared  no  better  fate.  Senator 
Miller's  Senate  Bill  No.  809  was  referred  to  Senate  Committee  on  Military 
Affairs,  and  after  sundry  correspondence  between  that  committee  and  the 
War  Department  that  bill  was  unfavorably  reported  upon,  and  as  will  fully 
appear  in  Senate  Miscellaneous  Document  No.  40,  and  Senate  Report  No. 
158,  first  session  Forty-eighth  Congress,  copies  of  which  are  hereto  attached 
and  made  a  part  hereof,  marked  Exhibit  No.  14. 

The  impossibility  of  holding  such  bills  in  the  Senate  after  adverse  action 
had  been  had  thereon,  is  fully  set  forth  in  a  letter  to  me  by  the  late  Senator 
Hon.  John  F.  Miller,  dated  April  2,  1884,  original  of  which  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  15. 

Not  set  back  by  this  unfavorable  action,  I  prepared  appropriate  amend- 
ments to  be  proposed  to  the  appropriation  bills  then  pending  in  the  Senate, 
and  at  my  request  the  same  were  presented  by  Hon.  Senators  Farley  and. 
Miller,  copies  of  which  are  hereto  app^ided  and  made  parts  hereof,  and 
marked  Exhibits  No.  16  and  No.  17,  respectively. 

Prior  to  this  date  and  in  order  to  fortify  myself  with  all  official  statistics 
needed  in  order  to  show  to  Congress  just  exactly  the  true  hisfory  thereof, 
Hon.  James  T.  Farley  and  Hon.  C.  P.  Berry  of  California,  and  Hon.  James 
H.  Slater  of  Oregon,  at  my  special  request,  made  sundry  calls  upon  the 
Treasury  Department  in  regard  thereto,  and  copies  of  the  correspondence 
had  thereon  are  hereto  attached  and  made  a  part  hereof,  and  marked 
Exhibit  No.  18,  same  being: 

1.  Letter  of  Hon.  C.  P.  Berry  to  Third  Auditor,  of  December  23,  1882. 

'2.  Reply  of  Third  Auditor  thereto,  of  January  3,  1883. 

3.  Letter  of  Hon.  Secretary  of  Treasury,  January  8,  1883,  with  a  state- 
ment of  Third  Auditor,  of  January  8,  1883, 
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,  4.  Letter  of  Hon.  Secretary  of  the  Treasury  to  Hon.  James  T.  Farley,  of 
January  15,  1881,  with  letter  of  Third  Auditor,  of  January  11, 1881. 

5.  Letter  of  Third  Auditor  to  Hon.  James  H.  Slater,  of  January  24, 1883. 

While  the  foregoing  was  being  done  in  Congress,  I  also  made  two  sepa- 
rate and  distinct  efforts  before  the  Treasury  Department  to  secure  recog- 
nition of  at  least  a  portion  of  these  claims,  and  duly  submitted  the  same 
to  the  Third  Auditor  of  the  Treasury,  ev^en  under  existing  laws;  and  with 
this  object  in  view  I  filed  with  that  officer  classified  abstracts  of  said 
claims,  and  supported  same  by  vouchers  in  tabulated  form  and  in  large 
bound  volumes,  copies  of  which  abstracts  are  too  large  to  now  appear  herein 
as  exhibits  in  this  report,  but  which  I  now  file  in  your  office,  and  call  them 
my  Exhibit  No.  19  to  this  report. 

The  results  of  the  action  had  thereon  by  the  Third  Auditor  is  set  forth 
in  his  letters  to  me  of  eighteenth  August,  1885,  and  November  23,  1885, 
copies  of  which  are  hereto  attached  and  made  parts  hereof,  and  marked 
Exhibits  No.  20  and  No.  21 ,  respectively. 

In  order  to  throw  official  light  upon  a  portion  of  these  claims,  and  in 
order  that  the  Senators  and  Representatives  in  Congress  from  California 
should  cooperate  with  the  State  authorities  in  securing  such  legislation  by 
Congress  as  should  secure  their  favorable  recognition,  and  ultimately  their 
final  payment,  the  Legislature  of  California,  on  March  30,  1878,  adopted 
Assenibly  Joint  Resolution  No.  73,  and  under  which  the  late  Hon.  W.  B.  C. 
Brown,  on  May  27, 1878,  as  Controller  of  the  State  of  California,  submitted 
to  Hon.  William  Irwin,  then  Governor  of  California,  an  official  report  upon 
these  California  Indian  war  claims,  copy  of  which  is  hereto  attached  and 
made  a  part  hereof,  and  marked  Exhibit  No.  22. 

It  will  be  observed  that  the  late  Controller  Brown  limited  his  reports  to 
such  claims  and  outstanding  and  unpaid  indebtedness  as  had  arisen  under 
the  Acts  of  February  15,  1851,  and  May  3,  1852;  his  report  being  as  a 
matter  of  fact  more  silent  than  that  of  said  joint  committee  upon  such 
claims  as  had  arisen  under  the  Act  of  April  25,  1857,  and  Acts  amenda- 
tory thereof  and  supplemental  thereto.  An  impression  in  1872  and  in  1878, 
and  even  up  to  the  time  I  took  hold  of  these  claims,  seems  to  have  existed, 
that  all  indebtedness  arising  under  said  Act  of  April  25,  1857,  and  Acts 
supplemental  thereto  and  amendatory  thereof,  had  been  all  fully  adjusted, 
which  is  not  the  fact. 

Ha\dng  thus  exhausted  every  proper  effort  for  both  an  executive  and 
legislative  remedy  in  these  premises  during  the  Forty-eighth  Congress,  I 
thereupon,  to  wit,  on  January  20,  1885,  submitted  to  you  a  report  in  writing, 
accompanied  with  a  printed  statement,  that  related  exclusively  to  the  cases 
that  then  existed  under  the  aforesaid  Acts  of  February  15,  1851,  and  May 
3,  1852,  reserving  to  myself  the  intention  and  duty  to  report  to  you  at  a 
subsequent  date  and  in  another  report  such  claims  as  had  arisen  under 
other  Acts  of  the  Legislature  of  California. 

As  many  of  the  matters  by  me  presented  to  you  in  my  said  report  are 
important  to  be  known  in  connection  herewith,  I  now  append  hereto  a  copy 
of  said  report  and  make  the  same  a  part  hereof,  and  mark  it  Exhibit  No.  22. 

When  the  Forty-ninth  Congress  convened,  I  renewed  my  efforts  in  behalf 
of  these  ^ame  measures  and  in  the  manner  following,  to  wit: 

I  prepared,  and  at  my  request  there  were  introduced  in  the  House  of 
Representatives  as  follows,  to  wit: 

H.  R.  No.  153,  December  21,  1885,  by  Hon.  Barclay  Henley  of  California. 

H.  R.  No.  155,  December  21,  1885,  by  Hon.  Barclay  Henley  of  California. 

H.  R.  No.  5566.  February  15,  1886,  bv  Hon.  Barclav  Henlev  of  California. 

H.  R.  No.  8732,  May  10,  1886,  by  Hon.  Barclay  Henley  of  California. 
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H.  R.  Xo.  8149.  February  2, 1885,  by  Hon.  Barclay  Henley  of  California.. 

Copies  of  which  are  hereto  appended  and  made  a  part  hereof,  and 
marked  Exhibit  Xo.  23. 

In  support  of  these  bills  I  appeared  before  the  House  Committee  on  War 
Claims,  by  appointment  granted  me  therefor,  and  submitted  to  said  com- 
mittee an  oral  argument,  and  on  February  22.  1886.  I  further  submitted  a 
special  argument  in 'writing  in  support  of  said  H.  R.  Xo.  5566.  copy  of  which 
is  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit  Xo.  24. 

Whereupon  said  "War  Claim  Committee,  on  twenty-third  March,  1886, 
submitted  to  the  House  a  favorable  report,  to  wit:  House  Report  Xo.  1298^ 
on  said  bill.  H.  R.  Xo.  5596,  copy  of  which  bill  as  amended  by  said  com- 
mittee, and  of  its  Report  Xo.  1298  made  thereon,  are  hereto  appended  and 
made  a  part  hereof,  and  marked  Exhibit  Xo.  25. 

It  will  be  observed  by  the  reading  of  said  report,  that  said  War  Claims 
Committee  recommended  that  Cahfornia  be  granted  nearh' all  that  I  had 
claimed  in  her  behalf;  the  principal  exception  being  that  of  interest  on  the 
principal  she  had  borrowed  or  expended  in  these  premises,  and  as  I  was 
then  engaged  in  endeavoring  to  secure  for  California  such  interest  as  she 
had  actually  paid  out  on  all  of  her  war  claim  expenditures,  and  in  a  sep- 
arate and  independent  bill  (a  report  upon  all  of  which  will  hereinafter 
more  fully  appear).  I  deemed  it  wise  not  to  antagonize  that  particular 
recommendation  of  the  War  Claims  Committee,  but  to  await  the  proper 
time,  and  then  meet  the  same  whenever  said  separate  bill  for  interest 
should  be  under  consideration  in  either  the  Senate  or  in  the  House,  and  in 
the  meanwhile  to  accept  this  action  of  the  War  Claims  Committee,  which 
at  that  time  seemed  to  me  to  be  the  very  best  that  I  could  secure  at  its 
hands. 

While  thus  engaged  in  securing  from  Congress  by  appropriate  and 
separate  bills  the  most  favorable  report  possible  in  behalf  of  these  meas- 
ures. I  framed  sundry  letters  of  inquiry,  which,  at  my  solicitation,  the  Hon. 
Barclay  Henley  addressed  to  the  proper  ofhcers  of  the  Treasury  Department, 
replies'to  which,  under  date  of  March  20,  1886.  from  Third  Auditor,  and 
June  22,  and  July  2,  1886,  from  the  Assistant  Secretary  of  the  Treasury, 
are  hereto  attached  and  made  parts  hereof,  and  marked  Exhibit  Xo.  26.  ^ 

Ha^■ing  thus  secured  a  favorable  report  on  the  aforesaid  H.  R.  Xo.  5566, 
and  ha^^ng  also,  and  that,  too,  in  an  ofhcial  form,  been  put  in  possession  of 
such  authentic  information  regarding  some  of  these  claims  as  might  be 
appropriately  used  by  the  House  Committee  on  Appropriations  if  it  were 
disposed  to  iise  the  same.  I  thereupon  framed  sundry  communications  of 
request,  which,  at  my  solicitation,  the  Hon.  Barclay  Henley  addressed_  to 
the  Hon.  Samuel  I.  Randall.  Chairman  of  said  committee,  the  intention 
thereof  being  to  secure,  by  a  proper  amendment  to  the  appropriation  bills, 
provision  to  cover  some  of  these  claims,  copies  of  which  communications  are 
hereto  appended  and  made  parts  hereof,  and  marked  Exhibit  Xo.  26^. 

Failing  to  secure  by  this  proceeding  at  the  hands  of  said  committee  in 
the  House  that  favorable  recognition  of  these  measures  which  I  thought 
they  were  then  justly  entitled  to  receive,  I  thereafter  renewed  the  same  by 
siniilar  efforts  in  the  Senate,  where,  at  my  request.  Senator  Stanford,  on 
sixth  of  April,  1886,  submitted  to  the  Senate  Indian  Appropriation  Bill  H.^ 
R.  Xo.  5543.  an  amendment  having  this  same  object  in  view,  copy  of 
which  is  hereto  appended  and  made  a  part  hereof,  and  marked  Exhibit 
No.  27. 

At  my  request  also.  Senator  Hearst  submitted  to  the  Deficiency  Appro- 
priation "^BilfH.  R.  Xo.  9726.  an  amendment  also  ha^-ing  this  same  object 
in  ^'iew,  copy  of  which  amendment,  together  with  a  printed  statement  pre- 
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pared  by  me  in  support  of  said  amendment  so  proposed  by  Senator  Hearst, 
is  hereto  appended  and  made  a  part  hereof,  and  marked  Exhibit  No.  28. 

These  efforts  of  mine  in  the  Senate  proved  to  be  as  barren  of  favorable 
results  as  had  attended  my  similar  efforts  in  the  House,  so  that  the  first 
session  of  the  forty-ninth  Congress  adjourned,  leaving  the  legislation  pre- 
pared and  proposed  to  adjust  these  claims,  and  in  the  manner  herein  out- 
lined, in  an  unfinished  state.  Progress,  however,  more  than  had  ever 
before  been  made  in  regard  thereto  had  been  secured,  and  because  the  pro- 
visions contained  in  H.  R.  No.  5566  vests  in  the  proper  United  States 
authorities  power  to  examine,  and  audit,  and  pay  all  Indian  war  claims 
arising  in  the  State  of  California  and  upon  the  borders  thereof  (including 
the  redemption  of  certain  California  Indian  war  bonds),  between  Septem- 
ber 9,  1850 — date  of  the  admission  of  California  in  the  Union — to  April  15, 
1861,  on  which  last  named  date  the  Act  of  June  27,  1882,  Avould  take  up 
the  remainder  of  such  claims,  to  wit,  those  arising  between  April  15, 1861, 
and  June  27,  1882,  so  that  by  these  two  Acts  taken  jointly,  California 
would  have  ample  authority  of  law  under  and  by  which  to  have,  in  time, 
duly  examined  and  audited  and  paid  all  claims  arising  therein  and  upon 
the  borders  thereof  between  September  9,  1850,  and  June  27,  1882,  and 
whether  the  same  included  Indian  war  claims  or  claims  arising  during  the 
war  of  the  rebellion,  and  which  she  has  heretofore  paid. 

In  addition  to  the  foregoing,  and  in  order  that  the  State  of  California 
should  be  fully  reimbursed  for  expenses  by  her  incurred  for  the  payment 
of  certain  Indian  depredation  claims,  and  in  order  that  her  citizens  also 
might  be  fully  reimbursed  for  expenses  and  losses  of  property  by  them 
incurred  on  account  of  various  Indian  depredations  in  California,  and  for 
which,  as  the  several  exhibits  submitted  herewith  fully  show,  the  Legisla- 
ture has  so  often  besought  Congress  to  enact  adequate  legislation,  in  order 
that  same  be  paid,  and  all  of  which  efforts  had  up  to  this  time  proved  fruitless, 
I  prepared  three  bills,  which  at  my  request  were  introduced  in  the  House 
of  Representatives  by  Hon.  Barclav  Henley  of  California,  to  wit,  H.  R. 
No.  5209,  on  February  8,  1886,  and  H.  R.  No.  8080,  and  H.  R.  No.  8082,  on 
April  19,  1886.  Similar  bills  were  also  at  my  request  introduced  in  the 
Senate  by  Senator  Dolph  of  Oregon,  and  supported  by  an  argument,  the 
statistics  of  which  were  prepared  by  my  associates,  Messrs.  Charles  and 
William  B.  King,  and  myself. 

After  various  efforts  to  secure  action  on  these  House  bills  by  the  House 
Committee  on  Indian  Affairs,  to  which  the  same  were  referred,  that  com- 
mittee granted  Messrs.  King  and  myself  several  audiences,  where  and 
when  we  submitted  sundry  oral  arguments.  That  committee  favorably 
reported  a  substitute  for  all  of  said  bills  and  sundry  others,  all  relating  to 
the  same  subject,  to  wit,  H.  R.  9729,  on  the  thirtieth  June,  1886,  with  a 
favorable  report,  to  wit,  House  Report  No.  3117.  Copies  of  all  of  which 
are  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  29. 

No  action  was  taken  on  this  measure  in  the  Senate.  It  is  therefore  my 
high  privilege  to  be  enabled  to  report  to  you,  that  for  the  first  time  in  the 
history  of  Congressional  legislation  has  any  committee  of  either  the  House  of 
Representatives  or  of  the  Senate  ever  recommended  the  passage  hy  Congress  of 
a  general  hill  to  meet  and  pay  for  losses  sustained  on  account  of  Indian  dep- 
redations throvghout  the  United  States. 

My  own  judgment  ever  has  been,  and  now  is,  that  the  only  proper  way 
to  secure  relief  for  the  State  of  California,  and  for  those  of  her  citizens  who 
have  sustained  losses  in  this  class  of  cases,  was,  not  by  a  special,  but  by  a 
general  bill,  and  for  this  reason,  in  this  case,  and  in  sundry  other  claims 
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in  which  California  had  an  interest  in  common  with  the  other  States,  I 
thought  the  proper  proceeding  to  be  had  was  by  general  legislation. 

In  conclusion,  I  beg  to  report  to  you  that  I  feel  quite  confident  that  in 
due  time  all  California  Indian  war  claims  will  receive  full  attention  at  the 
hands  of  the  proper  United  States  authorities,  and  wherefore  I  shall  here- 
after renew  my  efforts  in  behalf  of  these  several  measures,  knowing,  as  I  do, 
that  the  main  work  in  these  premises  has  already  been  done  by  me,  and 
which  work,  in  due  time,  must,  in  my  opinion,  eventuate  in  giving  the 
State  of  California  all  proper  benefits  of  these  equitable  claims,  when  the 
proceeds  arising  therefrom  can  be  expended  for  such  purposes  as  the 
Legislature  of  California  may  hereafter  wisely  determine. 

All  of  which  is  now  very  respectfully  submitted. 

JOHN  MULLAN, 

Agent  and  Counsel  for  the  State  of  California. 


No.  5.     REBELLION  WAR  CLAIMS. 

My  examination  into  the  general  subject-matter  of  the  rebellion  war 
claims  of  the  States  of  Oregon  and  Nevada,  whose  agent  and  counsel  I  for 
several  years  last  past  have  been  and  still  am,  brought  me  naturally  in 
contact  with  similar  matters  arising  in  the  State  of  California. 

Prior  to  November  27, 1879,  not  knowing  that  any  appointment  had  been 
made  by  any  officer,  or  by  the  Legislature  of  the  State  of  California,  to  rep- 
resent these  California  rebellion  claims,  I  wrote  to  Hon.  "William  Irwin  in 
relation  thereto,  and  in  reply  he  told  me  he  would  consult  with  the  Attor- 
ney-General (then  Hon.  Jo  Hamilton)  in  regard  thereto. 

A  long  time  elapsing,  and  not  hearing  further  from  either  Governor 
Irwin  or  from  Attorney-General  Hamilton  in  regard  thereto,  on  November 
27,  1879,  I  wrote  to  Hon.  James  A.  Johnson,  then  Lieutenant-Governor  of 
California,  and  requested  him  to  see  Attorney-General  Hamilton  in  my 
behalf  in  regard  thereto.  To  this  letter  Hon.  James  A.  Johnson  replied 
on  December  2,  1879,  in  a  letter,  original  of  which  is  hereto  attached  and 
made  a  part  hereof,  and  marked  Exhibit  No.  1. 

Following  up  the  information  contained  in  said  letter,  I  had  knowledge 
for  the  first  time  that  the  Legislature  of  California  had,  on  March  1,  1872, 
by  Senate  Concurrent  Resolution  No.  36  (California  Statutes  1871-1872, 
page  958),  made  provision  for  the  presentation  to  the  proper  United  States 
authorities  at  Washington  of  its  rebellion  war  claims;  and  by  it  I  also 
learned,  that  though  seven  years  had  come  and  gone,  there  had  not  been 
any  presentation  of  said  claims,  or  anything  done  in  regard  to  same  up  to 
twenty-sixth  February,  1881,  when  the  Legislature  of  California  passed  a 
second,  to  wit,  Senate  Concurrent  Resolution  No.  12,  in  regard  thereto 
(California  Statutes  1881,  page  100),  copies  of  which  resolutions  and  of 
the  action  had  thereunder  by  Hon.  Newton  Booth  and  Hon.  George  C. 
Perkins,  when  Governors  of  California,  are  hereto  attached  and  made  a  part 
hereof,  and  marked  Exhibit  No.  2. 

Thereafter  the  provisions  of  Section  No.  3489,  U.  S.  Revised  Statutes, 
came  to  my  knowledge,  and  wherein  it  was  provided  as  follows,  to  wit: 

Section  Xo.  3489.  No  claims  against  the  United  States  for  collecting,  drilling,  or  organ- 
izing volunteers  for  the  war  of  the  rebellion,  shall  be  audited  or  paid  unless  presented 
before  the  thirtieth  day  of  .June,  eighteen  hundred  and  seventy-four.  No  claims  for  horses 
lost  prior  to  the  first  day  of  January,  eighteen  hundred  and  seventy-two,  shall  be  audited 
or  paid  unless  presented  before  the  thirtieth  day  of  June,  eighteen  hundred  and  seventy- 
four. 
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In  view  of  the  matters  therein  contained,  I  brought  this  subject-matter 
to  the  attention  of  the  late  Senator,  Hon.  John  F.  Miller,  and  who,  to  remedy 
this  matter,  in  so  far  as  California  wiis  concerned,  moved,  at  my  request, 
to  amend  Senator  Grover's  Oregon  and  Nevada  Rebellion  Claim  Bill  No. 
1G73,  as  hereinbefore  reported,  by  inserting  "California,"  so  that  by  the 
passage  of  the  Act  of  Congress  of  June  27,  1882,  there  was  enacted  ample 
provision  of  law  by  which  all  of  California's  rebellion  war  claims  could 
thereafter  be  examined,  audited,  and  reported  by  the  proper  accounting 
officers  of  the  United  States  Treasury  to  Congress  for  final  payment. 

After  the  passage  of  said  Act  of  Congress  of  June  27, 1882,  under  arrange- 
ments made  between  Hon.  James  E.  Hale  and  Thomas  M.  Nosier  and 
myself,  I  was  placed  in  possession  of  all  the  papers,  vouchers,  and  docu- 
ments, and  evidences  in  support  of  portions  of  these  claims,  which  for  ten 
(10)  years  had  laid  in  Washington  City  boxed  up,  unacted  on,  unclassified, 
and  unexamined  for  any  purpose  whatsoever. 

Finding  these  claims  in  much  confusion,  and  that  many  thereof  were 
missing  and  many  links  of  valid  evidence  needed  to  properly  support  the 
same  for  presentation  to  the  United  States  authorities,  and  there  being  no 
evidence  of  payment  filed  with  any  thereof,  and  because  the  Controller's 
original  warrants  drawn  in  payment  thereof,  and  upon  which  in  nearly  all 
cases  are  indorsed  a  proper  receipt,  were  not  filed  with  any  of  these  claims, 
I  thereupon  called  upon  State  Treasurer  January  to  surrender  to  me  such 
of  these  original  warrants  issued  in  payment  of  these  claims  as,  having 
been  paid  and  canceled,  were  then  on  file  in  his  office. 

The  chief  value  of  these  paid  and  canceled  warrants  at  that  time  was 
that  they  constituted  original  evidence  to  the  United  States  of  payment  by 
the  State,  and  should  have  been  surrendered  by  the  State  of  California  as 
so  many  sub-vouchers  to  support  her  claim  for  reimbursement  by  the 
United  States. 

Mr.  January,  however,  declined  to  accede  to  my  request,  and  refused  to 
surrender  to  me  or  to  my  duly  authorized  agent  any  of  said  paid  and  can- 
celed warrants  for  such  public  use. 

In  the  preparation,  classification,  and  abstracting  of  and  placing  with 
each  the  exact  e\ddence  that  pertained  thereto,  I  had  to  proceed,  therefore, 
ivithovt  such  original  warrants,  and  until  such  time  as  the  Legislature 
should  next  meet,  and  when  its  authority  for  the  delivery  to  me  of  all  such 
original  warrants,  and  of  any  other  original  papers  that  I  might  need  in  the 
proper  presentation  of  these  claims  would  be  invoked. 

This  matter  was  therefore  brought  to  the  attention  of  the  Legislature  that 
convened  in  January,  1885,  and  that  body,  after  fully  considering  the  same, 
did  among  other  things,  duly  authorize  the  surrender  to  me  of  all  said 
original  warrants;  and  as  will  fully  appear  from  copy  of  its  action  had  in 
regard  thereto  on  March  3, 1885,  and  which  has  been  heretofore  filed  as  my 
Exhibit  No.  8,  in  my  report  on  "  California  Indian  War  Claims,^^  and  to  all 
of  which  reference  is  now  made. 

These  warrants  were  subsequently  got  together,  boxed,  and  sent  by 
express  to  me,  at  Washington  City,  at  my  expense.  Each  warrant  was 
thereafter  duly  placed  with  the  particular  claim  to  which  it  belonged,  and 
in  payment  of  which  it  had  been  issued  by  the  Controller  of  the  State  of 
California.  The  work  of  the  proper  classification,  and  abstracting,  etc.,  of 
all  the  evidences  in  support  of  this  rebellion  claim — involving,  as  it  did, 
the  handling  and  rehandling  and  careful  examination  of  over  100,000 
papers — has  had  my  attention,  with  the  aid  of  never  less  than  three  and 
sometimes  that  of  five  clerks,  continually  for  the  four  years  last  past.  I 
therefore  now  have  the  honor  to  report  to  you  that,  on  the  eighteenth  day 
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of  September,  1S86.  I  duh-  filed  all  the  papers,  vouchers,  warrants,  and 
other  e-v-idences  in  supjwrt  of  the  rebellion  war  claims  of  the  State  of  Cal- 
ifornia with  the  honorable  Secretan*  of  the  Treasury,  whose  duty  it  is  also 
made  under  said  Act  of  June  27,  1882,  to  examine  and  report  upon  the 
whole  thereof.  (See  copy  of  letter  to  the  Secretary  of  the  Treasury  for 
September  18,  1886,  and  of  affida\'it  therein  referred'  to.  and  made  a  part 
hereof,  and  marked  Exhibit  No.  9.) 

These  papers  occupy  eight  large  packing  boxes;  the  abstracts  thereof 
alone  comprise  bound  Volumes,  and  which  abstracts  have  been  by  me  pre- 
pared on  hea^y  sheets  of  paper,  eighteen  inches  by  twenty-three  inches, 
and  strongly  and  neatly  bound  in  separate  volumes ;  and  all  this  too  has 
been  done  at  my  own  expense. 

Duplicates  of  these  several  abstracts  in  twentv-one  bound  volumes,  one 
each  for  Abstracts  A,  B.  C.  D.  E,  F.  G,  H.  K.  L.  M.  X.  0.  and  three  of  P.  and 
five  of  Q.  have  also  been  made  by  me,  and  all  of  which  I  now  submit  you 
herewith,  and  which  volumes  will  constitute  a  permanent  record  in  the 
proper  State  office  in  evidence  of  at  least  a  part  of  the  work  that  has  been 
done  by  me  in  regard  to  these  claims,  and  which  possibly  may  prove  of 
some  value  as  books  of  reference  whenever  any  matter  in  regard  to  any  of 
these  claims  shall  hereafter  arise. 

No  injurv  whatsoever  has  occurred  to  the  State  of  Califomia  by  virtue  of 
any  delay  "while  these  papers  were  in  my  custody  for  examination  and 
proper  preparation  prior  to  filing  the  same  with  the  proper  United  States 
authorities,  and  because  even  had  they  been  filed  prior  to  the  date  when 
they  were  actually  filed  by  me,  no  action  whatsoever  would  have  been  had 
thereon,  and  because  similar  rebellion  war  claims,  that  over  two  years  ago 
had  been  filed  by  me  for  the  States  of  Oregon  and  Nevada,  lay  imacted 
upon  in  the  War  Department;  and  because  of  the  allegation  by  Hon. 
Robert  T.  Lincoln,  Secretary  of  War,  that  the  aforesaid  Act  of  June  27, 
1882,  under  which  said  Oregon  and  Nevada  claims  were  to  be  examined, 
imposed  upon  the  War  Office  new  and  additional  duties,  without  at  the 
same  time  placing  at  his  disposal  new  or  additional  force  for  this  examina- 
tion, and  that  he  wanted  Congress  to  appropriate  the  sum  of  $25,000  to  aid 
him  to  do  this  work,  and  in  its  annual  estimates  in  1884  and  1886  the 
War  Department  made  a  call  for  this  $2.5,OCK3  for  said  purposes. 

Learning,  therefore,  the  cause  of  the  non-action  in  the  War  Department 
on  these  claims,  I  called  the  matter  to  the  attention  of  Senator  Dolph  of 
Oregon,  who.  on  Februarv  19. 1885,  submitted  an  amendment  to  the  Sundry 
Ci^-il  Appropriation  Bill."  to  appropriate  said  -$25,000  for  this  purpose,  but 
this  amendment  failed  to  secure  any  favorable  action  in  the  Senate. 

I  also  on  February  16,  1885,  brought  this  matter  to  the  attention  of 
Hon.  O.  Welborn  of  Texas,  in  a  commimication.  copies  of  which  are  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  2^. 

Nothing  having  been  done  in  these  premises  during  the  Forty-eighth 
Congress,  the  matter  was  by  me  called  to  the  attention  of  Senator  Maxey 
of  Texas,  who,  as  a  member  of  the  Committee  on  Military  Aflairs,  when 
the  said  Act  of  June  27,  1882,  became  a  law,  had  taken  much  interest 
therein,  and  because  of  the  fact  that  Texas  was  one  of  the  States  named  in 
the  said  Act  of  June  27,  1882,  and  he  had  an  interA-iew  with  the  Secretaix 
of  War,  Mr.  Endicott:  whereupon  the  Secretary  of  War,  on  January-  27. 
1886,  wrote  Senator  Maxey  a  letter,  a  copy  of  which  is  hereto  appended 
and  made  a  part  hereof,  and  marked  Exhibit  No.  3:  whereupon  Senator 
Maxev.  on  the  twenty-ninth  of  January,  1886.  introduced  in  the  Senate  a 
bill  to"  meet  this  special  want,  to  wit.  Senate  Bill  No.  1284.  copy  of  which 
is  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  4 
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No  action  having  been  taken  on  this  separate  Bill  No.  1284  of  Senator 
Maxey,  and,  appreciating  as  I  did  (probably  even  more  than  anv  other 
one  person,  for  I  now  represented  three  of  the  States  named  in  said  Act  of 
June  27,  1882,  to  wit,  California,  Oregon,  and  Nevada,  that  were  then  and  are 
now  interested  in  this  proposed  legislation)  the  importance  of  getting  some 
early  action  by  the  War  Department  in  these  premises,  I  again  brought 
this  matter  to  the  attention  of  Senator  Maxey,  who,  at  my  request,  on  the 
first  day  of  July,  1886,  introduced  an  amendment  to  the  Sundry  Ci\'il 
Appropriation  Bill  (H.  R.  Xo.  9478)  to  appropriate  said  .f25,000,  copy  of 
which  is  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit 
No.  5. 

The  Senate  Committee  on  Appropriations  would  not  recommend  an 
appropriation  for  this  particular  sum,  but  did  recommend  an  appropria- 
tion for  this  purpose  of  .$7,500,  but  which  sum  was.  on  July  24,  1886,  upon 
the  motion  of  Senator  Allison  of  Iowa,  increased  to  >{!  10,000. 

When  this  particular  amendment  was  reached  in  the  Senate,  on  July 
24,  1886,  a  long  and  acrimonious  debate  was  had  thereon,  so  much  so  that 
even  said  appropriation  of  $10,000  came  ven,^  near  being  lost,  and  as  will 
fully  appear  from  copy  of  said  proceedings  had  thereon  in  the  Senate,  on 
the  twenty-fourth  of  July,  1886,  hereto  appended  and  made  a  part 
hereof,  and  marked  Exhibit  No.  6. 

Ha%'ing  discovered  in  the  examination  of  these  claims,  that  certain 
original  evidence  in  a  part  thereof  was  wanting,  and  all  of  which,  in  my 
judgment,  was  necessarv'  for  the  War  Department  to  have  and  in  order  to 
validly  support  the  same,  and  after  diligent  search  made  by  me  in  Sacra- 
mento, aided  by  Controller  John  P.  Dunn,  and  his  assistant,  J.  M.  O'Reilly, 
of  the  Controller's  office,  and  by  General  Geo.  Cosb}-,  and  his  son,  and  by 
his  assistant.  Colonel  Tobin,  and  by  two  State  Treasurers  and  their  assist- 
ants, and  by  the  Secretary  of  State,  and  ha^'ing  failed  to  find  the  missing 
links  of  that  endence  which  was  so  necessary  to  have  in  my  judgment, 
I  deemed  it  proper  to  secure  the  passage  of  a  law  by  Congress,  wherebj' 
we  could  use  such  secondary  evidence  as  might  be  available  in  these  prem- 
ises, and  a  bill  for  this  purpose  was  therefore  prepared  by  me,  and  at 
my  request  was  introduced  in  the  Senate,  on  December  13,  1883,  by  Sena- 
tor Jones  of  Nevada,  and  favorably  reported  upon  on  January  13,  1885, 
b}'  Senator  Dolph,  but  which  bill  failed  to  pass,  copies  of  which  bill.  No. 
656,  and  report  thereon,  No.  984.  are  hereto  attached  and  made  a  part 
hereof,  and  marked  Exhibit  No.  6^. 

Wherefore  I  renewed  my  efforts  in  the  same  direction  in  the  Forty-ninth 
Congress,  and  at  my  request.  Senator  Dolph  of  Oregon,  on  December  8, 
1885,  introduced  in  the  Senate,  Senate  Bill  No.  71,  and  which  was  favora- 
bly reported  upon  in  the  Senate  on  February  3. 1886.  and  favorably  reported 
upon  February  17,  1886,  in  the  House,  in  House  Report  No.  572,  and 
became  a  law  on  the  fourth  of  August,  1886.  Copies  of  which  bill  and  of 
said  law  are  hereto  attached  and  made  a  part  hereof,  and  marked  Exhibit 
No.  7. 

You  therefore  have  in  the  foregoing  synopsis,  a  history  of  a  portion  of 
m\'  eftbrts.  covering  a  long  period  of  time  and  accompanied  -with  much 
labor  of  myself  and  of  my  assistants,  all  of  whose  ser\'ices,  together  with 
the  expenses  necessarily  incident  to  the  preparation  in  proper  form  of  these 
claims,  have  been  all  met,  and  all  paid  for  exclusively  at  my  oicn  expense. 

Immediately  after  the  adjournment  of  Congress,  to  wit,  on  the  eighteenth 
of  September,  1886.  I  requested  the  honorable  Secretary  of  War,  in  writ- 
ing, to  create  the  Board  of  three  army  officers,  which  the  aforesaid  law 
vested  in  him  authority  to  do,  and  which  Board  was  ordered  on  October 
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6,  1886,  to  be  convened,  and  as  will  appear  from  copy  of  the  War  Depart- 
ment Order  Xo.  282  issued  therein,  and  now  hereto  attached  and  made  a 
part  hereof,  and  marked  Exhibit  No.  8. 

When  said  Board  shall  have  examined  and  considered  the  claims  of  the 
State  of  California,  the  results  of  their  examination  from  time  to  time  I 
have  no  doubt  will  be  submitted  to  me,  and  my  further  action  thereon 
will  depend  upon  the  character  of  their  examination  by  said  Board,  and  a 
report  on  all  of  which  will  thereafter  be  submitted  by  me  to  your  office  for 
its  information,  and  that  of  the  Legislature  of  California,  and  of  such 
other  parties  as  may  be  interested  therein. 

All  of  which  is  now  very  respectfully  submitted. 

JOHN   MULLAN, 

Agent  and  Attorney  for  the  State  of  California. 


No.  6.    CLAIM    OF    INTEREST    EARNED    BY  THE    STATE    OF 
CALIFORNIA   ON   WAR   CLAIMS. 

My  examination  into  the  subject-matter  of  the  several  war  claims  of 
the  States  of  California,  Oregon,  and  Nevada  disclosed  the  fact  that  said 
States  had  in  some  instances  been  compelled  to  borrow  money  with  which 
to  pay  cash  for  some  of  these  claims,  and  to  pay  interest  on  the  sums  so 
borrowed  and  so  paid  out  on  account  of  said  claims,  while  in  other  instances 
they  had  issued  interest-bearing  bonds. 

It  therefore  appeared  to  me  that  if  these  States  had  a  valid  claim  against 
the  Umted  States  for  the  reimbursement  to  them  of  the  jDrincipcd  which 
they  had  respectively  expended  in  the  payment  of  those  expenses  which 
constituted  a  proper  charge  against  the  United  States,  that  these  same 
States  also  had  an  equally  valid  claim  against  the  United  States  for  the 
reimbursement  to  them  b}^  the  United  States  of  such  interest  as  they  had 
paid  out  when  compelled  to  go  into  the  money  markets  of  the  country  to 
borrow  money  with  which  to  pay  said  claims. 

This  proposition  appeared  to  me  to  be  both  logical  and  equitable,  and 
while  it  was  true  that  Congress,  when  legislating  on  July  27,  1861,  to  reim- 
burse the  several  States  of  the  Union  for  such  expenses  as  b\^  them  had 
been  incurred  during  the  war  of  the  rebellion,  had  not  made  any  provision 
for  the  payment  of  interest  on  the  principal  therein  provided  for  in  the  event 
"any  State  had  to  borrow  said  principal,  and  had  not  made  any  pro\asion 
for  the  payment  of  interest  in  any  of  its  other  special  acts  that  related  to 
any  one  of  these  three  States  where  said  States  had  paid  interest,  yet  it 
appeared  to  me  that  it  was  in  all  respects  proper  for  me  to  endeavor  to 
secure  the  enactment  of  a  law  by  Congress  by  which  this  claim,  which 
existed  only  in  equity,  sho^dd  be  recognized  by  law. 

For  this  purpose  I  framed  two  special  bills  limited  in  their  provisions  to 
California,  Oregon,  and  Nevada,  one  of  which,  to  wit,  Senate  Bill  No.  320, 
at  my  request  the  late  Senator  Hon.  John  F.  Miller  introduced  in  the 
Senate  on  fifth  of  December,  1883,  copy  of  which  is  hereto  attached  and 
made  a  part  hereof,  and  marked  Exhibit  No.  1,  and  the  other,  to  wit,  H. 
R.  No.  109,  was  also  at  my  request  introduced  in  the  House  on  tenth 
December,  1883,  by  Hon.  Barclay  Henley,  copy  of  which  is  hereto  attached 
and  made  a  part  hereof,  and  marked  Exhibit  No.  2. 

These  two  bills,  it  will  be  perceived,  covered  interest  for  two  classes  of 
claims : 

First — "Interest  upon  loans  or  money  borrowed  and  actually  expended 
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by  them  for  the  use  and  benefit  of  the  United  States  during  the  late  v:ar 
for  sxippressing  instrrrection  and  rehellion." 

Second — Interest  upon  loans  or  money  borrowed  and  actually  expended 
by  them  for  the  use  and  benefit  of  the  United  States  on  account  of  Indian 
hostilities  in  said  States  and  Territories. 

After  these  two  bills  had  been  introduced  in  the  Forty-eighth  Congress.  I 
soon  discovered  that  while  there  were  a  number  of  eastern  members  in 
that  Congress  who  seemed  willing  to  reimburse  California,  Oregon,  and 
Nevada  for  interest  they  had  paid  out  on  account  of  the  war  of  the  "  rehel- 
lion" yet  these  same  men  were  not  equally  ^villing  to  reimburse  these 
same  States  for  interest  where  the  same  had  been  by  them  paid  out  on 
account  of  ^^Indian  hostilities.^^  In  \dew  thereof,  and  ha\'ing  maturely 
considered  this  subject  from  many  points  of  \'iew,  and  desiring  as  I  did, 
to  secure  favorable  action  upon  both  of  these  propositions,  and  to  avoid 
ha%'ing  these  bills,  as  presented,  being  amended  by  lea\'ing  intact  one, 
and  striking  out  the  other  of  said  two  pro\'isions,  and  thereby  jeopardize 
in  the  future  the  success  of  the  one  so  stricken  out.  I  deemed  it  best  to 
proceed  in  two  separate  bills,  the  one  to  be  limited  to  interest  paid  out  on 
account  of  the  rebellion  war  claims,  and  the  other  on  account  of  Indian 
war  hostilities,  and  in  order  that  this  measure  for  the  payment  of  interest 
should  have  a  general  support,  I  deemed  it  -wise  to  make  both  of  said  bills 
general  by  applying  to  all  States  and  Territories  alike. 

I  therefore  prepared  for  this  purpose  two  separate  and  indei)endent  bills, 
one  of  which,  at  my  request,  to  wit,  H.  R.  Xo.  2930,  was  on  January  8,  1884, 
introduced  in  the  House,  limited  to  Indian  hostilities,  and  a  similar  bill,  to 
wit,  H.  R.  Xo.  2463.  on  the  same  day,  limited  to  the  uar  of  the  rebellion,  was, 
at  my  suggestion,  introduced,  and  both  referred  to  the  House  Committee 
on  War  Claims;  copies  of  which  are  hereto  attached  and  made  a  part 
hereof,  and  marked  Exhibits  Xos.  3  and  4. 

In  support  of  these  several  bills  I  prepared  and  had  printed  at  my  own 
expense  appropriate  arguments,  and  submitted  the  same  to  said  Committee 
on  War  Claims,  copies  of  which  are  hereto  attached  and  made  a  part  hereof, 
and  marked  Exhibits  X'o.  5  and  X'o.  54. 

At  the  same  time  I  prepared,  and  had  printed  and  submitted  to  each  of 
the  members  of  the  delegations  from  California,  Oregon,  and  X'evada,  and 
of  said  committee,  a  circular  letter,  a  copy  of  which  is  hereto  attached,  and 
made  a  part  hereof,  and  marked  Exhibit  Xo.  6. 

This  War  Claims  Committee,  having  maturely  considered  the  subject- 
matter,  did  on  April  1,  1884,  make  a  favorable  report  thereon,  to  wit, 
Report  Xo.  1102.  copy  of  which  is  hereto  attached,  and  made  a  part  hereof, 
and  marked  Exhibit  Xo.  7. 

For  reasons  before  stated  I  thought  it  equally  wise  to  proceed  in  the  Sen- 
ate by  separate  bills,  but  deemed  it  prudent  not  to  have  any  action  taken 
in  the  Senate  until  after  tlie  House  had  acted,  thereon.  As  soon  as  the  House 
War  Claims  Committee  made  its  said  report  on  April  1,  1884,  partly  at  my 
suggestion,  a  bill,  to  wit.  Senate  Bill  Xo.  2000  (similar  in  all  respects  to  H. 
R.  X^o.  2364)  was  introduced  in  the  Senate  on  April  5,  1884,  and  referred 
to  the  Senate  Committee  on  Claims,  and  which  committee,  on  May  28, 1884, 
favorably  reported  said  Senate  Bill  Xo.  2000  in  its  Senate  Report  X'o.  590, 
copies  of  which  bill  and  report  are  hereto  appended  and  made  a  part  hereof, 
and  marked  Exhibit  Xo.  8. 

In  view  of  what  had  then  already  taken  place  on  said  Senate  Bill  Xo. 
2000,  and  said  House  Bill  X'o.  2364,  I  deemed  it  proper  and  my  duty  to 
bring  the  same  to  the  attention  of  the  Legislature  of  California  at  its  next 
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session,  to  wit,  in  Janiiar}-,  1885,  and  for  this  purpose  I  submitted  a  report 
thereon  to  your  office. 

Thereafter  the  Legislature,  having  had  the  matter  under  its  consideration, 
did,  on  fifth  of  March.  1885,  pass  Senate  Concurrent  Resolution  Xo.  25, 
copy  of  which  is  hereto  attached  and  made  a  part  hereof,  and  marked 
Exhibit  Xo.  8i 

Copies  of  this  resolution  having  been  forwarded  to  me  by  the  honorable 
Secretary  of  State,  under  the  seal  of  his  office,  from  Sacramento,  were  by 
me  ffied'with  the  appropriate  committees  in  both  Senate  and  House,  and 
given  to  the  members  of  our  California  delegation  in  Congress. 

The  subject-matter  of  this  interest  claim  of  the  State  of  California,  I 
had  prior  thereto  made  known  to  yoiu  office,  by  appropriate  reports,  where- 
upon 3'ou  thereafter  conferred  upon  me  your  authority  to  represent  it 
among  other  claims;  copy  of  your  said  authority  has  been  heretofore  ap- 
pended, as  my  Exhibit  Xo.  7,  in  my  report  on  "California  Indian  War 
Claims,^^  and  to  which  reference  is  now  made,  and  all  of  which  appoint- 
ments so  made,  the  Legislature  of  California,  on  third  March,  1885.  duly 
validated,  ratified,  and  confirmed,  in  Senate  Concurrent  Resolution  Xo.  3, 
copy  of  which  has  been  heretofore  appended  as  my  Exhibit  Xo.  8,  in  my 
report  on  ''California  Indian  War  Claims,''  and  to  which  reference  is  now 
made. 

Though  ever}'  proper  effort  was  made  by  me  and  by  other  friends  of  this 
measure  to  secure  consideration  of  these  bills  and  reports  during  the  Forty- 
eighth  Congress,  that  Congress  adjourned  without  even  considering  the 
same;  but  both  bills  stood  on  the  calendars  of  both  the  Senate  and  House 
on  the  day  of  the  sine  die  adjournment  of  the  Forty-eighth  Congress  with 
favorable  reports. 

When  the  Forty-ninth  Congress  convened  I  renewed  my  efforts  in  behalf 
of  this  same  measure  and  in  the  manner  following,  to  wit:  I  prepared  three 
bills,  and.  at  my  request;  the  same  were  introduced,  as  follows,  to  wit.  H.  R. 
Xo.  163,  by  Hon.  Barclay  Henley,  December  21,  1885.  a  general  bill  for 
interest  on  "account  of  "Indian  hostilities:'  and  H.  R.  Xo.  152.  by  Hon.  Barclay 
Henley,  December  21,  1885.  and  Senate  Bill  Xo.  59.  by  General  Cullom, 
December  8,  1885,  general  bills  for  interest  on  account  of  the  "War  of  the 
RehelUon.^^  Copies  of  which  are  hereto  attached  and  made  a  part  hereof, 
and  marked  Exhibit  Xo.  9. 

Said  Senate  Bill  Xo.  59  was  favorably  reported  upon  on  sixteenth  Decem- 
ber, 1885,  by  Senator  Hoar,  in  Senate  Report  Xo.  2.  copy  of  which  is  hereto 
attached  and  made  a  part  thereof,  and  marked  Exhibit  Xo.  10.  And  the 
Senate  favorably  recognized  the  principles  contained  in  said  bills  by  reiter- 
ating the  same  thereafter  during  the  first  session  of  the  Forty-ninth  Congress 
in  its  Senate  Report  Xo.  183,  made  by  Senator  Hampton  on  March  3, 1886, 
in  the  "  Florida  case."  Copy  of  which  is  hereto  attached  and  made  a  part 
hereof,  and  marked  Exhibit  Xo.  11. 

The  position  of  the  House  of  Representatives  during  the  first  session  of 
the  Forty-ninth  Congress,  on  this  subject-matter  of  interest,  was  rather 
anomalous,  and  becau.se  wliile  the  House  Committee  on  War  Claims 
reported  said  House  Bill  Xo.  152  unfavorahly,  and  as  will  appear  from 
copy  of  their  said  report  thereon,  to  ^vit.  House  Report  Xo.  560,  made 
April  6,  1886,  by  ]\Ir.  Perry  of  South  Carolina,  copy  of  which  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  Xo.  12.  The  House 
Committee  on  Claims,  in  this  same  Congress,  on  four  different  occasions 
recognized  the  obligation  of  Congress  to  pay  interest  on  similar  claims,  and 
they  so  recommended  in  four  different  reports  from  said  committee,  as  follows, 
to  wit: 
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.First — In  its  House  Report  No.  303,  made  February  8,  1886,  by  Mr. 
Dougherty,  in  the  Florida  case. 

Second — In  its  House  Report  No.  518,  made  February  13,  1886,  by  Mr, 
Shaw,  in  the  case  of  the  States  of  Maryland  and  Virginia. 

Third — In  its  House  Report  No.  519,  made  February  13,  1886,  by  Mr. 
Trigg,  in  the  case  of  the  City  of  Baltimore,  and  the  States  of  Massachu- 
setts, New  York,  Pennsylvania,  Delaware,  Maryland,  Virginia,  and  South 
Carolina. 

Fourth— In  its  House  Report  No.  3126,  made  June  30,  1886,  by  Mr.  Gal- 
linger,  in  the  case  of  the  First  National  Bank  of  Newton,  Massachusetts. 

Copies  of  which  are  hereto  attached  and  made  a  part  hereof,  and  marked 
Exhibit  No.  13. 

It  will  be  observed  that  this  House  Report  No.  1560  nowhere  meets  the 
question  of  equity  presented  in  said  Interest  Bill  H.  R.  No.  152,  as  intro- 
duced by  Hon.  Barclay  Henley.  All  there  is  of  the  report  is:  "That  the 
rule  of  adjustment  of  the  Treasury  Department  ofhcials  in  regard  to  interest 
was  correct."  No  one  disputed  that  proposition  then,  and  no  one  disputes 
it  nouK  The  accounting  officers  of  the  Treasury  have  to  adjust  all  accounts 
according  to  the  laws  as  they  actually  exist,  and  Congress  not  having 
enacted  any  law  allowing  interest  to  States  for  expenses  of  wars,  such  as 
California  has  heretofore  incurred,  the  Treasury  officials  of  course  could 
not  state  an  account  for  interest. 

But  the  object  of  said  H.  R.  No.  152  was  not  to  declare  that  the  account- 
ing officers  of  the  Treasury  were  right  or  wrong,  and  that  was  not  the  ques- 
tion before  the  War  Claims  Committee;  but  the  question  that  was  actually 
before  them  was,  as  to  whether  it  was  not  equitable  to  refund  or  make  to 
all  the  States  payment  for  interest  where  the  States  had  to  pay  interest, 
and  this  Report  No.  1560  dodges  that  question,  and  which  was  the  only 
one  before  the  War  Claims  Committee.  A  perusal  of  this  report  shows  that 
the  matters  therein  contained  did  not  express  the  unanimous  sentiment  of 
even  that  committee;  and  because  a  minority  report  was  also  made  at  the 
same  time  on  the  same  bill  by  Mr.  Lyman,  a  member  of  that  same  War 
Claims  Committee,  which  is  full  of  facts,  authorities,  and  precedents,  and 
wherein  the  prior  action  of  that  same  War  Claims  Committee  of  the  Forty- 
eighth  Congress  was  not  only  referred  to,  but  Mr.  Rowell's  report,  No.  1102, 
made  on  H.  R.  No.  2463,  in  the  Forty-eighth  Congress,  was  bodily  incor- 
porated in  said  minority  report. 

Not  only  this,  but  even  the  action  of  the  House  Claims  Committee  of  the 
first  session  of  the  Forty-ninth  Congress,  as  by  me  hereinbefore  referred  to, 
was  also  favorably  cited  in  said  minority  report. 

When  the  Senate  reached  the  aforesaid  Senate  Bill  No.  59,  it  was  con- 
sidering its  calendar  under  its  five-minute  rule,  and  as  a  bill  of  this  mag- 
nitude could  not  be  considered  under  any  rule  that  limited  debate  to  five 
minutes,  this  Senate  Bill  No.  59,  under  objection  under  said  rule,  "  went 
over,"  and  was  never  thereafter  considered  by  the  Senate;  but  when  the 
Senate  adjourned  sine  die  this  bill  stood  at  the  head  of  the  Senate  calendar. 

For  reasons  hereinbefore  stated  on  other  of  these  claims,  the  House 
adjourned  its  first  session  without  considering  either  this  measure  as  an 
independent  proposition,  or  even  any  of  the  other  bills  in  which  said  House 
Reports  Nos.  303,  518,  519,  and  3126  had  been  made,  and  in  which  this 
measure  of  interest  had  been  favorably  recommended. 

In  conclusion,  I  beg  to  report  to  you  that  I  feel  quite  confident  that  in 
due  time  interest  on  all  California's  war  claims  will  receive  full  attention 
at  the  hands  of  the  proper  United  States  authorities,  and  wherefore  I  shall 
hereafter  renew  my  efforts  in  behalf  of  this  measure,  knowing,  as  I  do, 
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that  the  main  work  in  these  premises  has  already  been  done  by  me;  and 
which  work  in  due  time  must,  in  my  opinion,  eventuate  in  giving  the  State 
of  Cahfornia  all  proper  benefits  of  this  equitable  claim,  the  proceeds  aris- 
ing from  which  can  be  expended  for  such  purposes  as  the  Legislature  of 
California  may  hereafter  wisely  determine. 

All  of  which  is  now  very  respectfully  submitted. 

JOHN  MULLAN, 
Agent  and  Counsel  for  the  State  of  California. 


No.  7.  REFUNDING  CALIFORNIA  SUCH  MONEYS  AS  SHE  HAS 
HERETOFORE  PAID  AS  FEES  ON  SELECTIONS  OF  AGRI- 
CULTURAL LANDS  THAT  HAVE  BEEN  CANCELED  BY  THE 
UNITED  STATES; 

AND 

PAYING  CALIFORNIA  MONEYS  THE  UNITED  STATES  HAD 
RECEIVED  FROM  SALES,  OR  BY  VIRTUE  OF  AN  ESTI- 
MATED VALUE  OF  LANDS  WHICH  HAVE  BEEN  OTHER- 
WISE DISPOSED  OF;  BUT  WHICH  LANDS  WERE  GRANTED 
OR  CONFIRMED  TO  HER  AS  SWAMP  AND  OVERFLOWED 
LANDS   BY   CONGRESS. 

My  practice  in  land  cases  arising  before  the  Interior  Department  at 
Washington,  D.  C,  brought  to  my  knowledge  some  time  ago  that  the  State 
of  California  having,  or  should  have,  paid  fees  at  the  rate  of  $2  for  selec- 
tions of  one  hundred  and  .sixty  acres  each,  of  lands  in  part  satisfaction  of 
sundry  grants  of  agricultural  lands  heretofore  made  to  her  by  Congress; 
and  which  selections  having  been  not  only  not  confirmed,  but  which  for 
cause  pronounced  by  the  United  States  to  be  valid,  in  sundry  cases  had 
been  canceled  by  the  General  Land  Office;  and  it  occurred  to  me  that  if  a 
proper  examination  of  the  whole  thereof  should  be  made,  it  would  clearly 
appear  to  what  extent  the  United  States  had  received  money  paid  as  .fees 
by  the  State  of  California  for  such  selections  as  had  been  so  canceled.  It 
also  came  to  my  knowledge  that  the  United  States  had  in  some  cases  sold, 
and  in  other  cases  had  otherwise  disposed  of  sundry  tracts  of  land,  which 
in  my  opinion  clearly  were  not  the  property  of  the  United  States  to  either 
sell  or  otherwise  dispose  of,  and  because  I  thought  the  same  inured  to  the 
State  of  California,  under  her  swamp  land  grant  of  September  28,  1850 
(U.  S.  Statutes,  vol.  IX,  page  519),  or  under  her  confirmatory  grant  of 
July  23,  1866  (U.  S.  Statutes,  vol.  XIV,  page  218). 

Thereupon  I  brought  these  matters  to  the  attention  of  the  State  Sur- 
veyor-General, Hon.  H.  I.  Willey,  who  conferred  upon  me  his  authority  to 
represent  the  same  in  behalf  of  the  State  of  California.  Copies  of  my 
authority  in  these  premises  are  hereto  attached  and  made  a  part  hereof, 
and  marked  as  Exhibit  No.  1. 

This  matter  of  fees  having  been  brought  to  the  attention  of  the  Legis- 
lature of  California,  that  body,  after  maturely  considering  the  same,  on 
March  3,  1885,  duly  acted  thereon,  as  appears  from  copy  thereof,  filed  as 
my  Exhibit  No.  8,  in  my  report  on  ^^  Indian  War  Claims,''^  and  to  which 
reference  is  now  made. 

Armed,  therefore,  with  this  authority  to  represent  the  interests  of  the 
State  of  California  in  these  premises,  I  thereupon  proceeded  to  make  a 
detailed  examination  of  all  the  entries  of  these  selections  of  lands  hereto- 
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fore  made  by  the  State  of  California,  and  which  had  been  canceled  as 
aforesaid,  in  order  to  segregate  such  of  these  selections  which  had  been  can- 
celed from  those  which  had  not  been  canceled  (numbering  in  all  as  they 
do,  a  total  aggregate  of  several  thousand  throughout  the  whole  State — now 
subdivided  into  ten  (10)  United  States  Land  Districts).  It  has  been,  and 
will  in  the  future  continue  to  be,  necessary  for  me  to  carefully  examine  the 
one  hundred  and  twenty-five  volumes  of  tract  books  in  which  these  entries 
have  been  posted  and  now  recorded  ;  and  has  been  and  will  become  also 
necessary  for  me  to  carefully  examine  into  over  two  thousand  monthly 
and  quarterly  reports  of  the  several  Registers,  and  particularly  of  the 
money  returns  of  the  Receivers  of  Public  Money  in  California,  in  order  to 
ascertain  just  what  fees  these  officers  have  reported  as  having  been  b}- 
them  received  from  the  State  of  California  on  account  of  said  selections 
of  lands. 

Under  a  rule  laid  down  by  the  General  Land  Office  in  these  cases,  it 
has  been  made  requisite  that  I  should  make  up  the  claims  of  the  State  of 
California  against  the  United  States,  in  each  particular  instance  of  cancel- 
lation, by  giving : 

First — The  number  of  the  State  selection  that  has  been  canceled. 

Second — The  character  of  the  land  grant  under  which  said  selection  was 
made. 

Third — The  description  of  the  land  so  selected. 

Fourth — The  land  district  in  which  was  situate  the  lands  so  selected. 

Fifth — The  date  when  such  selections  were  made. 

Sixth — The  date  when  the  fees  on  such  selections  were  paid. 

Seventh — The  amount  of  the  fees  so  paid  on  such  selection. 

Eighth — The  7iame  of  the  officer  recei^dng  said  fees  for  said  selection. 

Ninth — The  date  when  such  selections  were  canceled. 

And  all  of  which,  where  not  heretofore  done,  will  have  to  be  done  by  me 
before  the  United  States  will  undertake  any  examination  in  order  to  verify 
the  accuracy  of  the  claim  so  made,  or  before  it  will  state  an  account  for 
any  sums  that  such  an  examination  may  disclose  to  be  due  the  State  of 
California  by  the  United  States  on  account  thereof. 

The  foregoing  requirements  involve  much  time,  care,  and  careful  analy- 
tical examination  of  numerous  records  and  papers,  and  is  a  class  of  work 
which  cannot  be  made  continuous,  because  many  of  these  records  are  in 
daily  use,  and  as  it  involves  many  months  of  labor,  it  is  impossible  for  any 
one  to  confine  himself  exclusively  to  same. 

In  \dew  thereof,  my  labors  in  this  class  of  cases  are  not  yet  completed, 
so  that  I  am  unable  as  yet  to  report  to  you  what  sums  are  liable  to  be 
derived  from  this  particular  source.  It  is  proper,  however,  that  I  should 
report  to  you  that,  whereas  the  United  States  now  believe  that  the  State  of 
California  is  now  indebted  to  them,  in  a  sum  now  unascertained  on  account 
of  sundry  valid  selections  of  lands  upon  which  the  fees  as  required  by  law 
have  not  heretofore  been  paid  by  the  State  of  Ccdifornia,  that  I  am  liable  to 
be  confronted  with  a  proposition  on  the  part  of  the  United  States,  that 
instead  of  paying  over  to  the  State  of  California  in  cash  any  particular  sum 
which  the  results  of  my  examinations  may  disclose  to  be  due  the  State  of 
California  by  the  United  States,  herein,  that  the  United  States  may  deem 
it  its  duty  to  set-off  such  sum  as  a  credit  to  such  other  sums  as  the  United 
States  may  find  to  be  due  by  the  State  of  California  on  account  of  fees  not 
heretofore  by  her  paid,  but  which  are  still  due  the  United  States  oa 
account  of  other  valid   selections  of  lands,  which  have   been  heretofore 
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made  by  the  State  of  California  and  allowed,  or  to  be  allowed,  and  con- 
firmed, or  to  be  confirmed,  to  her  by  the  United  States. 

In  regard  to  the  second  branch  of  this  case,  to  wit,  paying  California 
those  moneys  which  the  United  States  have  either  received  from  cash  sales, 
or  due  from  an  estimated  value  of  those  otherwise  disposed  of,  and  which 
lands  were  not  the  property  of  the  United  States  to  dispose  of  at  the  date  of 
such  disposal,  but  which  lands  were  then  the  property  of  the  State  of  Cali- 
fornia, and  because  the  same  were  either  originally  granted  by  Congress  to 
California  in  her  Swamp  Land  Act  of  September  28,  1850,  or  which  were 
confirmed  to  her  on  July  23,  1866,  in  the  "Act  to  quiet  land  titles  in  Cali- 
fornia," and  a  claim  to  which  the  State  of  California  has  not  heretofore 
asserted,  or  which  claim  thereto,  if  asserted,  has  been  heretofore  unsuc- 
cessfully maintained,  or  been  declared  against  her. 

I  beg  to  report  to  you  that  I  prepared  a  general  bill  to  reach  the  remedy 
sought  for  this  purpose,  which  at  my  request  was,  on  January  11,  1886, 
introduced  by  the  Hon.  Barclay  Henley,  and  referred  to  the  House  Com- 
mittee on  Public  Lands,  to  wit,  H.  R.  No.  3222,  copy  of  which  is  hereto 
attached  and  made  a  part  hereof,  and  marked  Exhibit  No.  2,  and  which  I 
supported  with  an  appropriate  argument  before  said  House  Public  Lands 
Committee.  This,  and  other  bills  having  a  somewhat  similar  object  in 
view  for  other  States,  having  been  duly  considered  by  that  committee  on 
March  17,  1886,  it  made  a  favorable  report  on  the  general  subject-matter  in 
House  Report  No.  1089,  copy  of  which  is  hereto  attached,  and  which,  with 
said  amended  bill  as  reported,  are  now  made  a  part  hereof,  and  marked 
Exhibits  No.  3  and  No.  4. 

This  bill  proposes  to  pay  a  cash  indemnity  to  (among  other  States)  the 
State  of  California,  in  all  cases,  for  all  swamp  lands  which,  though  granted 
and  confirmed  to  her,  have  not  heretofore  inured  to  her  benefit,  and  of 
which  she  has  heretofore  been  deprived,  and  because  either  of  the  sales,  or 
of  the  location,  or  of  the  entry,  or  of  the  selection,  or  of  the  disposal  of  the  same 
to  or  by  some  person  or  persons  other  than  to  or  by  the  State  of  California,  the 
legal  equitable  grantee  thereof. 

The  adjustment  provided  by  said  bill  seems  to  me  to  be  in  all  respects 
equitable,  and,  in  my  opinion,  will  in  due  time  receive  the  favorable  atten- 
tion of  Congress. 

But  the  first  session  of  the  Forty-ninth  Congress,  seeming  to  have  had 
its  time  so  thoroughly  engaged  in  other  matters,  this  measure,  though 
early  and  favorably  reported  upon  to  the  House  of  Representatives,  failed 
to  receive  either  attention  or  recognition  of  that  body,  and  because  the 
calendar  of  which  it  constituted  a  part  was  never  called  during  the  first 
session  of  the  Forty-ninth  Congress,  that  adjourned  August  6,  1886. 

I  shall  hereafter  renew  my  efforts  in  behalf  of  both  of  these  two  proposi- 
tions, and  in  which  much  work  has  already  been  done  by  me,  but  in 
which  in  the  future  much  more  work  will  yet  have  to  be  done  than  has 
been  done  in  the  past,  but  which,  when  completed,  will  eventuate  in  giving 
the  State  of  California  all  proper  benefits  arising  therein,  when  the  pro- 
ceeds arising  from  these  equitable  claims  can  be  expended  for  such  pur- 
poses as  the  Legislature  of  California  may  hereafter  wisely  determine. 

All  of  which  is  now  very  respectfully  submitted. 

JOHN  MULLAN, 
Agent  and  Counsel  for  the  State  of  California. 
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No.  8.     CONCLUSION. 

In  conclusion,  Governor,  I  have  thus  endeavored,  in  the  foregoing  synop- 
sis, to  give  you  an  accurate  and  as  complete  a  history  of  the  action  that 
has  heretofore  been  had  in  regard  to  the  several  claims  of  the  State  of 
California  against  the  United  States  that  have  been  intrusted  to  my 
agency,  and  such  as  I  thought  was  necessary  to  enable  you,  and  the  people 
of  California,  to  have  a  full  understanding  of  the  character  and  extent  of 
each,  and  what  proceedings  have  already  been  had  in  the  past,  or  that 
may  be  necessary  to  be  had  in  the  future,  in  order  to  secure  the  proper 
adjudication  and  full  payment  of  each  thereof. 

It  has  been  no  less  to  my  personal  interest  than  it  has  been  to  that  of 
the  public  interest  of  the  people  of  the  State  of  California  to  secure  the  very 
earliest  adixistment  possible  for  all  of  these  several  claims  at  the  hands  of 
the  Federal  authorities;  and  because,  under  my  contract  with  the  State, 
my  compensation  consisted  of  a  contingent  fee  only,  and  pa3'able  only  in 
the  event  of  success,  the  State  of  California  not  incurring  any  expenses  of 
any  kind  in  regard  to  any  of  the  matters  in  anywise  connected  with  the 
presentation,  or  the  adjustment  of  any  thereof. 

Any  delay,  therefore,  had  in  any  of  these  premises,  has  not  been  of  my 
creation,  or  duo  to  any  laches  on  my  part;  but  such  as  they  are,  they  seem 
to  he  inseparable  from  and  generally  attend  all  adjustments  had  by  either 
individuals  or  States  with  the  Federal  Government  where  the  payment  of 
money  is  involved,  or  where  the  secm-ing  of  adequate  legislative  machinery 
to  pay  the  same  has  been  found  necessary. 

I  know  that  the  belief  is  generally  entertained  and  has  been  sometimes 
expressed,  that  all  that  is  necessary  to  be  done  by  the  members  of  a  State 
delegation  in  Congress  is  for  them  to  ask  the  executive  departments  to  state 
accounts,  or  to  present  proper  bills  of  relief  in  Congress  for  their  respective 
States,  and  that  such  departments  or  Congress  at  once  respond  by  granting  the 
relief  or  the  remedy  songht.  My  experience,  however,  and  that  of  those  who 
have  had  most  to  do  with  this  class  of  cases,  does  not  confirm  any  such  belief. 
On  the  contrary,  all  the  executive  departments,  and  all  the  committees  in 
Congress,  demand  that  all  claimants,  be  they  individuals  or  be  they  States 
(and  they  are  all  treated  equally  alike  in  all  matters  of  claims  against  the 
tJnited  States),  should  properly  and  fully  prepare  their  respective  claims 
against  the  United  States,  and  support  the  same  with  all  proper  evidence, 
for  neither  the  one  nor  the  other  will  go  out  of  their  way  to  adduce  evidence 
to  favorably  support  the  same,  though  both  often  supplement  such  presentation 
with  evidence  intended  to  defeat  such  claims. 

It  is  therefore  not  to  be  expected  that  the  members  in  Congress,  either 
from  California  or  from  any  other  State,  will  convert  themselves,  either 
singly  or  generally,  into  special  agents  of  their  respective  States  to  properly 
prepare,  or  to  present,  or  to  plead,  or  to  ai'gue  the  claims  of  their  respective 
States  against  the  United  States,  except  it  be  in  public  debate  upon  the 
floor  of  the  respective  Houses,  while  such  subject-matters  are  legitimately 
before  the  same  for  passage,  or  being  considered  in  the  Committee  of  the 
Whole  House,  or  before  such  special  committees  to  which  the  same  may 
have  been  reported  for  full  examination  and  proper  report  to  the  whole 
House. 

As  members  of  Congress  they  are  the  servants  of  the  United  States,  and 
are  not  and  cannot  be  made  special  agents  for  any  State  in  any  matter  that 
must  come  before  them  to  pass  upon  as  legislators,  and  besides  none  have 
the  time  and  few  even  the  disposition  to  so  act. 
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Besides,  the  delegation  in  Congress  from  California  has  been  constantly- 
changing,  so  much  so  that  to-day  there  is  not  a  single  member  in  our  Cali- 
fornia delegation,  in  either  the  Senate  or  in  the  House,  who  was  in  Congress 
at  the  time  I  took  hold  of  these  several  claims.  Some  have  retired  from 
public  life,  while  two  of  the  Senators  who  took  a  most  active  interest  in 
behalf  of  these  several  claims,  to  wit:  Senators  Miller  and  Farley,  have 
died  during  this  time. 

It  has  been  therefore  absolutely  necessary  for  some  one,  ha^dng  both  the 
knowledge  of  all  the  facts,  and  whose  interest  it  has  been  made  by  the  State 
to  keep  constantly  before  our  delegation  in  Congress  from  California  all  the 
matters  relating  to  the  past  history  or  status  at  any  time  of  these  several 
claims,  and  to  present  from  time  to  time  to  them  such  suggestions  as  might 
seem  to  be  needed  to  secure  a  proper  understanding  of  all  that  might  be 
necessary  to  favorably  reach  the  end  sought  to  be  secured  in  all  thereof. 

This  duty  I  have  ever  sought  at  all  times  to  perform  to  the  best  of  my 
ability,  and  whatsoever  lack  of  evidence  of  this  allegation  on  my  part  the 
foregoing  reports  and  exhibits  may  disclose,  will,  I  am  confident,  be  fully 
supplied,  if  necessary,  by  every  member  of  the  California  delegation  now 
in  Congress,  or  by  any  of  its  living  ex-members,  who  have  been  by  me  kept 
fully  advised  of  all  that  has  been  done  in  these  several  claims. 

The  exhibits  appended  to  the  foregoing  reports  will,  I  believe,  fully  sup- 
ply any  information  not  to  be  found  in  the  body  of  any  one -thereof. 

When  the  several  claims  that  have  been  intrusted  to  my  care  shall 
have  been  finally  adjusted,  I  shall  then  submit  to  your  office  full  and  final 
reports  on  each  thereof,  and,  in  the  meantime,  I  would  state  that  all  the 
more  valuable  papers  relating  to  these  claims,  when  not  in  use  by  me  in 
my  office,  and  which  have  not  as  yet  been  filed  by  me  with  the  proper 
departments,  are  safely  and  securely  stored,  at  my  own  expense,  in  one  of 
the  best  fire-proof  safe  deposits  in  this  city,  in  order  that  no  loss  of  any 
kind  should  occur  thereto  to  the  detriment  of  the  trust  that  has  been  here- 
tofore confided  to  my  care  by  the  people  of  the  State  of  California  in  and 
under  the  several  contracts  as  hereinbefore  recited. 

I  am.  Governor,  very  respectfully,  your  obedient  servant, 

JOHN  MULLAN, 

Agent  and  Counsel  for  the  State  of  California. 


EXHIBITS 


FIVE  PER  CENT  CLAIM. 


EXHIBIT  No.  1. 

CALIFORNIA  STATUTES. 

(Page  353,  for  1858.) 

Number  XII — Concurrent  Resolution  ashing  of  Congress  a  donation  of  five 
per  cent  upon  the  sale  of  public  lands  for  school  purposes. 

(Passed  March  11, 1858.) 

Whereas,  It  has  been  the  policy  of  the  Federal  Government  to  donate 
to  the  States,  on  their  admission  into  the  Union,  a  percentage  upon  the 
sales  of  public  lands  within  their  territories  for  State  purposes,  in  consider- 
ation of  their  exempting  such  lands  from  taxation,  which  policy  was 
departed  from  [on]  the  admission  of  California,  although  such  exemption 
was  secured;  therefore, 

Resolved  by  the  Assembly,  the  Senate  concurring,  That  we  do  respectfully 
ask  of  Congress  the  passage  of  an  Act  donating  to  the  State  of  California 
five  per  cent  upon  the  sales  of  all  public  lands  in  the  State,  to  be  exclu- 
sively appropriated  to  school  purposes. 

Resolved,  That  our  Senators  be  instructed  and  our  Representatives 
requested  to  use  their  influence  to  secure  the  passage  of  such  Act. 

Resolved,  That  the  Governor  be  requested  to  transmit  a  copy  of  these 
resolutions,  together  with  a  copy  of  the  accompanying  communication  from 
the  Superintendent  of  Public  Instruction,  to  our  Senators  and  Representa- 
tives in  Congress. 

EXHIBIT  No.  2. 

State  of  California,  Office  of  Surveyor-General,  > 

November  1,  1878.  ) 

Capt.  John  Mullan,   San  Francisco,  California: 

Dear  Sir:  I  hereby  appoint  you  Agent  for  the  State  of  California,  tp 
secure  from  the  United  States,  for  the  benefit  of  the  State  of  California,  the 
payment  by  the  United  States  to  this  State,  of  the  five  per  centum  of  the 
net  proceeds  of  the  sales  of  all  public  lands  lying  within  the  State  of  Cali- 
fornia, which  have  been  sold  by  Congress  after  the  admission  of  said  State 
into  the  Union,  after  deducting  all  the  expenses  incident  to  the  same,  and 
to  be  deposited  in  the  State  Treasury  for  such  purposes  as  the  Legislature 
may  hereafter  direct,  which  amounts  have  been  pro^^ded  for  and  granted 
to  the  other  States  in  the  Union. 

I  shall  recommend  to  the  next  Legislature  that  you  be  paid  such  com- 
pensation for  your  services  in  the  premises  as  shall  appear  ju-st  and  proper, 
and  based  upon  the  amount  of  moneys  you  may  succeed  in  recovering  for 
this  State. 

You  will  see  that  the  total  amount  recovered,  without  any  deduction  of 
any  kind  whatsoever,  shall  be  transmitted  by  draft,  and  not  otherwise,  by 
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the  Hon.  Secretary  of  the  Treasury  of  the  United  States,  to  the  Treasurer 
of  the  State  of  Cahfornia.  You  will  report  to  this  office  from  time  to  time 
the  results  of  your  action  in  these  premises. 

WM.  MINIS,  Surveyor-General. 


EXHIBIT  No.  3. 

[Copy.]  November  20,  1878. 

FIVE  PER  CENTUM  OF  THE  NET  PROCEEDS  OF  THE  SALES 
OF  THE  PUBLIC  LANDS,  ETC.,  IN  CALIFORNIA. 

Hon.  J.  A.  Williamson,  Commissioner  of  the  General  Land  Office.,  Washing- 
ton, D.  C: 

Dear  Sir:  I  have  the  honor  respectfully  to  inform  you  of  my  appoint- 
ment as  Agent  for  the  State  of  California,  to  secure  from  the  United  States, 
for  the  benefit  of  the  State  of  California,  the  five  per  centum  of  the  net 
proceeds  of  the  sales  of  all  public  lands  in  said  State,  which  have  been  sold 
or  disposed  of  by  Congress  since  the  date  of  the  admission  of  said  State 
into  the  Union,  after  deducting  all  the  expenses  incident  to  the  same,  etc. 
I  have  the  honor  to  transmit  you  herewith  a  copy  of  my  said  appointment, 
which  I  request  may  be  filed  in  your  office. 

I  respectfully  request  to  be  informed  by  your  office,  at  an  early  date, 
what  amovmt  of  money  may  be  now  due  the  State  of  California  from  the 
United  States,  the  same  being  the  said  five  per  centum,  etc.,  under  existing 
laws. 

.  If  in  your  opinion  there  is  not  anything  due  the  State  of  California  under 
existing  laws  and  under  said  head  of  five  per  centum  of  the  sales  of  public 
lands  in  California,  then,  and  in  that  event,  I  further  respectfully  request 
that  I  may  have  access  to  such  data  and  information  now  on  file  in  your 
office  as  relates  to  said  five  per  centum,  as  heretofore  received  by  other 
States  of  the  Union,  such  as  will  enable  me  to  properly  lay  this  subject- 
matter  before  Congress  at  an  early  date,  and  for  the  purpose  of  securing 
such  beneficial  legislation  in  behalf  of  the  State  of  California  as  Congress 
may  deem  just  and  proper  in  the  premises. 

Very  respectfully,  your  obedient  servant, 

JOHN  MULLAN. 


EXHIBIT  No.  4. 

Department  of  the  Interior,  General  Land  Office, 
[Copy.]  Washington,  D.  C,  November  29,  1878. 

John  Mullan,  Esq.,  Washington,  D.  C: 

Sir:  I  have  to  acknowledge  the  receipt  of  your  communication  of 
twentieth  instant,  inclosing  a  copy  of  your  appointment  as  Agent  for  the 
State  of  California,  in  the  matter  of  the  claim  for  five  per  centum  on  the 
net  proceeds  of  sales  of  public  lands  within  her  limits. 

In  reply,  you  are  informed  that  no  provision  of  law  exists  under  which 
the  State  of  California  is  entitled  to  any  percentage  on  sales  of  public  lands. 

In  the  cases  of  other  States,  specific  provisions  of  law  exist,  and  in  the 


57 

absence  of  such  relating  to  the  State  of  California,  no  account  of  the  net 
proceeds  arising  from  sales  of  public  lands  within  the  limits  of  said  State 
has  been  kept. 

Very  respectfully, 

J.  M.  ARMSTRONG, 

Acting  Commissioner. 

EXHIBIT  No.  5. 

Washington,  D.  C,  December  10,  1878. 

Hon.  J.  K.  LuTTRELL,  U.  S.  House  of  Representatives,  Washington^  D.  G. : 

Dear  Sir:  I  desire  very  respectfully  to  call  your  attention  to  the  fact, 
that  many  of  the  States  west  of  the  Mississippi  River,  and  some  east  thereof, 
have,  under  various  Acts  of  Congress,  heretofore  received,  and  are  still 
receiving  from  the  United  States,  five  per  centum  of  the  proceeds  of  the 
sales  of  the  public  lands  of  the  United  States  situated  within  their  borders. 

Of  the  Pacific  States,  Oregon  and  Nevada  are  constantly  recei\dng  their 
five  per  centum  of  the  proceeds  of  the  sales  of  the  public  lands  of  the  United 
States  within  their  limits,  as  the  sales  thereof  progress. 

California  has  not,  up  to  date,  received  any  benefit  from  any  such  legis- 
lation in  her  behalf,  and,  in  my  judgment,  there  is  no  good  or  sufficient 
reason  why  she  should  not  be  so  entitled,  equally  with  the  other  States  of 
the  Union.  Even-handed  justice  demands  that  she  be  accorded  this.  As 
a  citizen  of  California,  and  acting  in  her  behalf  therein,  I  desire,  there- 
fore, to  very  respectfully  bring  this  matter  officially  to  the  attention  of 
yourself,  and  through  you  to  that  of  our  delegation  in  Congress,  and  in  the 
name  of  said  State,  to  request  that  you  may,  at  an  early  date,  introduce 
into  the  House  of  Representatives  a  bill,  having  for  its  object  the  securing 
to  California  this  benefit.  In  connection  with  this  subject  I  suggest,  ^\ath 
respect,  the  propriety  of  the  introduction  by  you  of  a  resolution  of  inquiry, 
to  be  addressed  to  the  Hon.  Commissioner  of  the  General  Land  Office,  as 
to  the  names  of  the  States  that  have  received,  and  are  still  receiving,  such 
benefit,  and  the  Acts  of  Congress  under  which  the  States  have  received, 
and  do  still  receive,  the  same,  and  the  amounts  of  money  already  paid  to 
each  up  to  date  under  such  Acts. 

This  information  vaW  be  useful  in  guiding  you  and  the  friends  of  this 
measure  aright  in  the  premises. 

I  inclose  you  herewith  a  form  of  resolution  and  bill,  such  as  will,  I  think, 
cover  the  subject-matter  referred  to,  requesting  your  very  early  and  careful 
attention  to  the  matter. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  MULLAN, 

Agent  and  Counsel  for  the  State  of  California. 


EXHIBIT  No.  6. 

I  think  a  general  bill  that  will  include  all  those  States  that  have  not  yet 
received  this  benefit,  is  better  than  one  applying  exclusively  to  California. 

J.  K.  LUTTRELL. 
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EXHIBIT  No.  7. 

Forty-fifth  Congress,  third  session.    E.  H.  6081.    Printer's  No.  6782. 

In  the  House  of  Representatives.     January  20,  1879 — Read  twice,  re- 
ferred to  the  Commitee  on  the  Pubhc  Lands,  and  ordered  to  be  printed. 
Mr.  Wigginton,  on  leave,  introduced  the  following  bill: 

A  BILL 

To  grant  to  the  State  of  California  five  per  centum  of  the  net  proceeds  of  the 
sale  of  the  public  lands  situate  within  said  State. 

Whereas,  The  several  States  of  Ohio,  Louisiana,  Indiana,  Mississippi, 
Illinois,  Alabama,  Missouri,  Arkansas,  Michigan,  Florida,  Iowa,  Wisconsin, 
Minnesota,  Oregon,  Kansas,  Nevada,  Nebraska,  and  Colorado,  constituting 
the  entire  list  of  public  land  States,  except  California,  have  each  and  all 
received  five  per  centum  of  the  net  proceeds  of  the  sales  of  the  public  lands 
situate  within  their  limits  respectively  ;  and  whereas,  California  is  the  only 
State  of  the  public  land  States  that  has  not  received  said  five  per  centum. 
Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  five  per  centum  of  the  net 
proceeds  of  the  sales  of  all  public  lands  of  the  United  States  situate  within 
the  State  of  California,  sold  subsequent  to  the  date  of  admission  of  said 
State  into  the  Union,  and  which  may  hereafter  be  sold,  after  deducting  all 
the  expenses  incident  thereto,  shall  be  paid  to  the  State  of  California,  and 
for  the  purpose  of  making  or  improving  public  roads,  constructing  drain- 
age and  irrigating  ditches  and  canals  to  effect  a  general  system  for  irri- 
gating the  agricultural  lands  in  said  State,  and  in  the  mode  and  manner 
as  the  Legislature  of  said  State  may  establish  and  direct. 

Sec.  2.  That  the  Secretary  of  the  Interior  and  Secretary  of  the  Treasury 
are  hereby  authorized  and  directed  to  make  such  rules  and  regulations  as 
shall  execute  the  foregoing  pro\dsions,  and  upon  the  principles  that  have 
heretofore  existed  or  do  still  exist  in  similar  matters  in  any  of  the  States 
aforesaid. 

Sec.  3.     This  Act  shall  take  effect  and  be  in  force  from  and  after  its 


EXHIBIT  No.  8. 

Senate  Concurrent  Resolution  No.  1,  relative  to  the  sale  of  public  lands. 
[Adopted  February  9, 1881.] 

Whereas,  The  States  of  Ohio,  Louisiana,  Indiana,  Mississippi,  Ilhnois, 
Alabama,  Missouri,  Arkansas,  Michigan,  Florida,  Iowa,  Wisconsin,  Minne- 
sota, Oregon,  Kansas,  Nevada,  Nebraska,  and  Colorado,  constituting  the 
entire  list  of  public  land  States,  except  California,  have  each  received  a 
certain  percentum  of  the  net  proceeds  of  the  sales  of  the  public  lands 
situate  within  their  limits  respectively;  and  whereas,  California  is  the  only 
State  of  the  public  land  States  that  has  not  received  any  percentum; 
therefore,  be  it 

Resolved  by  the  Senate,  the  Assembly  concurring:  First — That  the  Legis- 
lature of  California  does  hereby  memorialize  Congress  to  place  the  State  of 
California  upon  the  same  footing,  as  regards  "the  proceeds  of  the  sales  of  all 
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public  lands  in  the  said  State,  as  the  other  States  named  in  the  preamble; 
and  to  give  California  all  the  benefits  and  payments  to  which  said  States, 
or  either  of  them,  are  entitled  under  all  Acts  of  Congress  heretofore  passed, 
or  that  may  hereafter  be  passed,  and  the  same,  when  granted,  to  be  dedi- 
cated to  educational  purposes. 

Second — That  our  Representatives  in  Congress  are  hereby  requested, 
and  our  Senators  instructed,  to  vote  for,  and  in  all  honorable  ways  endeavor 
to  secure  the  passage  of  an  Act  of  Congress  granting  this  State  five  per 
centum  for  said  purposes. 

Third — That  the  Governor  is  hereby  requested  to  forward  a  copy  of  this 
memorial  to  each  Senator  and  Representative  from  California  in  Con- 
gress, for  his  information  and  favorable  action  in  the  premises. 


EXHIBIT  No.  9. 

Fortj'-seventh  Congress,  first  session.    S.  311. 

In  the  Senate  of  the  United  States.     December  8,  1881. 

Mr.  Farley  asked,  and  by  unanimous  consent,  obtained  leave  to  bring 
in  the  following  bill,  which  was  read  twice  and  referred  to  the  Committee 
on  Public  Lands: 

A*  BILL 

Granting  to  California  Jive  per  centum  of  the  net  proceeds  of  the  sale  of 
public  lands  in  that  State. 

Whereas,  The  States  of  Ohio,  Louisiana,  Indiana,  Mississippi,  Illinois, 
Alabama,  Missouri,  Arkansas,  Michigan,  Florida,  Iowa,  Wisconsin,  Minne- 
sota, Oregon,  Kansas,  Nevada,  Nebraska,  and  Colorado,  constituting  the 
list  of  all  the  public  land  States  except  California,  have  each  received  a 
certain  percentum  of  the  net  proceeds  of  the  sales  of  the  public  lands 
situate  in  their  limits  respectively;  and  whereas,  California  is  the  only 
public  land  State  that  has  not  received  any  percentum  of  the  net  proceeds 
of  the  sales  of  the  public  lands  in  said  State;  therefore. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  there  be  and  is  hereby 
granted  to  the  State  of  California  five  per  centum  of  the  net  proceeds  of 
the  sales  of  the  public  lands  which  have  been  or  may  hereafter  be  made 
in  said  State,  and  the  same  shall  be  dedicated  by  said  State  to  aid  in  the 
support  of  the  public  or  common  schools  of  said  State. 


EXHIBIT  No.  9^. 

Forty-seventh  Congress,  first  session.    H.  R.  61.    Printer's  No.  61. 

In  the  House  of  Representatives.     December  13,  1881 — Read  twice, 
referred  to  the  Committee  on  the  Public  Lands,  and  ordered  to  be  printed. 
Mr.  Berry  introduced  the  following  bill: 

A    BILL 

Granting  to  California  five  per  centum  of  the  net  proceeds  of  the  sale  of 
public  lands  in  that  State. 

Whereas,  The  States  of  Ohio,  Louisiana,  Indiana,  Mississippi,  Illinois, 
Alabama,  Missouri,  Arkansas,  Michigan,  Florida,  Iowa,  Wisconsin,  Minne- 
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sota,  Oregon,  Kansas,  Nevada,  Nebraska,  and  Colorado,  constituting  the 
list  of  all  the  public  land  States  except  California,  have  each  received  a 
certain  percentum  of  the  net  proceeds  of  the  sales  of  the  public  lands 
situate  within  their  limits  respectively;  and  whereas,  California  is  the  only 
public  land  State  that  has  not  received  any  percentum  of  the  net  proceeds 
of  the  sales  of  the  public  lands  in  said  State;  therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  there  be  and  is  hereby 
granted  to  the  State  of  California  five  per  centum  of  the  net  proceeds  of 
the  sales  of  the  public  lands  which  have  been  or  may  hereafter  be  made 
in  said  State,  and  the  same  shall  be  dedicated  by  said  State  to  aid  in  the 
support  of  the  public  or  common  schools  of  said  State. 


EXHIBIT   NO.  10. 

Forty-seventh  Congress,  first  session. 

In  the  Matter  of  Senate  Bill  No.  311  and  H.  R.  No.  61. 

CALIFORNIA   FIVE   PER  CENT   BILL. 

The  object  of  Senate  Bill  No.  311,  introduced  in  the  United  States  Senate 
on  December  8,  1881,  by  Senator  Farley  of  California,  and  reported  favor- 
ably to  the  Senate,  and  without  amendment  from  the  Senate  Committee 
on  Public  Lands,  February  20,  1882,  by  Senator  Plumb  of  Kansas,  is  to 
place  the  State  of  California  upon  an  equal  footing  with  all  other  public 
land  States,  by  extending  to  her  the  provisions  of  a  law  similar  to  existing 
laws  relating  to  the  five  per  cent  of  the  net  proceeds  of  the  sales  of  the 
public  lands  of  the  United  States  in  the  several  States.  A  similar  bill 
(H.  R.  No.  61)  was  introduced  in  the  House  of  Representatives,  by  Hon. 
C.  P.  Berry  of  California,  on  December  13, 1881,  and  is  now  pending  before 
the  House  Committee  on  Public  Lands. 

Since  the  date  of  the  organization  of  the  Government  of  the  United 
States  to  the  present  time,  it  has  ever  been  its  policy,  icithout  a  single 
exception,  when  creating  and  admitting  new  States  into  the  L'nion,  to  grant 
to  said  States  some  certain  percentum  of  the  net  proceeds  of  the  sales  of 
the  public  lands  therein. 

The  State  of  California  was  admitted  into  the  Union  September  9, 1850, 
and  in  the  Act  of  Congress  (U.  S.  Stat.,  vol.  9,  p.  452)  so  admitting  her, 
it  was  declared  that  she  should  be  admitted  on  an  equal  footing  with  all 
the  other  States,  in  all  respects  whatsoever. 

But  Congress,  in  Section  3  of  said  Act  of  her  admission,  imposed  upon 
said  State  the  identical  obligation  and  express  conditions  as  then  and 
hitherto  imposed  upon  all  new  States,  to  wit:  "That  California  should 
never  interfere  with  the  primary  disposal  of  the  public  lands  within  its 
limits,  and  pass  no  law  and  do  no  act  whereby  the  title  of  the  United 
States  and  right  to  dispose  of  the  same  should  be  impaired  or  questioned ; 
and  that  she  should  never  levy  any  tax  or  assessment,  of  any  description 
whatsoever,  upon  the  public  domain  therein;  and  that  the  non-resident 
proprietors  of  said  lands — citizens  of  the  United  States — should  not  be 
taxed  higher  than  residents;  and  that  all  the  navigable  waters  in  said 
State  should  be  common  highways,  forcA^er  free  to  all  citizens  of  the  United 
States,  without  tax,  impost,  or  duty  therefor." 
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Now,  these  conditions  were  quite  identical  with  the  conditions  imposed 
by  Congress  upon  other  new  States  ;  and  in  consideration  thereof,  and  for 
other  good  and  sufficient  reasons,  Congress  has  ever  granted  to  said  new 
pubhc  land  States  a  certain  percentuni  of  the  net  proceeds  of  the  sales  of 
the  public  land  therein  ;  the  same  to  be  expended  either  as  Congress 
indicated  in  the  granting  Acts,  or  as  the  Legislatures  of  said  States,  with 
the  consent  of  Congress,  should  best  determine. 

These  grants  by  Congress  have  been  made  either  in  the  Enabling  Acts 
of  said  States  or  in  their  Act  of  admission,  or  by  some  subsequent  legis- 
lation. 

A  table  is  hereto  appended  wherein  are  fully  given  the  dates,  volumes, 
and  pages  of  the  United  States  Statutes  wherein  Congress  has  extended  to 
the  several  States  this  class  of  legislation,  as  applicable  to  all  the  so  called 
public  land  States,  and  also  to  the  thirteen  original  States.  California  was 
admitted  into  the  Union  without  any  Enabling  Act.  The  public  land  laws 
of  the  United  States  were  not  extended  to  said  State  until  March  3,  1858 
(U.  S.  Stat.,  vol.  10,  p.  244),  and  no  sales  of  the  public  lands  in  said  State 
were  reported  prior  to  July  1,  1857,  and  in  the  three  years  preceding  the 
year  of  the  rebellion  the  reported  net  proceeds  of  the  sale  of  the  public 
lands  in  said  State  aggregated  only  $86,371  92,  the  five  per  cent  of  which 
is  $4,318  59.  There  was  nothing  in  this  small  sum,  and  nothing  in  the 
surroundings  of  the  Treasury  Department  of  the  Government  of  the  United 
States  at  the  beginning  of  or  during  the  years  of  the  late  war,  or  even 
immediately  subsequent  thereto,  that  would  seem  to  justify  the  State  of 
California  to  request  that  a  statement  of  an  account  with  the  United 
States  Treasury  Department  be  made  by  the  United  States  Land  Depart- 
ment in  her  behalf  regarding  this  five  per  cent. 

In  view  thereof,  nothing  was  done  in  these  premises  until  1878,  when  all 
the  circumstances  having  changed,  the  undersigned,  as  attorney  in  behalf 
of  said  State,  requested  the  honorable  Commissioner  of  the  General  Land 
Office  to  state  an  account  to  the  United  States  Treasury  Department, 
tinder  existing  laics,  in  behalf  of  said  State,  for  her  five  per  cent  of  the  net 
proceeds  of  the  sale  of  the  public  lands  therein.  This  request  was  not 
complied  with  by  said  Commissioner,  and  because,  as  stated  by  him  in 
writing,  in  replv  to  said  request,  that  he  was  not  vested  with  sufficient 
authority  of  law  to  state  such  an  account,  and  would  not  be  so  enabled 
without  additional  legislation  by  Congress. 

This  last  fact  was  thereupon  duly  communicated  by  the  undersigned  to 
the  proper  authorities  of  California,  whereupon  the  Legislature  thereof,  by 
appropriate  resolution,  memorialized  Congress  on  this  subject,  and  that  it 
take  action  thereon  by  appropriate  and  early  legislation. 

Copies  of  this  memorial  were  duly  sent  to  the  California  delegation  in 
Congress,  and  are  now  matters  of  record,  with  the  papers  relating  to  this 
case  now  before  both  the  Senate  and  House. 

The  California  delegation  in  Congress  have  sought  to  execute  the  will 
of  said  State  as  expressed  in  said  memorial,  by  securing  the  passage  of 
either  Senate  Bill  No.  311,  or  House  Bill  No.  61. 

At  the  request  of  the  undersigned,  a  copy  of  this  memorial  has  been  filed 
by  the  Hon.  George  C.  Perkins,  the  present  Governor  of  California,  with 
the  Chairman  of  the  Public  Land  Committee  in  both  the  Senate  and 
House,  under  the  seal  of  the  Secretary  of  State  of  said  State,  and  the 
same  now  is  a  matter  of  record  in  both  Houses  of  Congrses.  In  order  to 
show  what  has  heretofore  been  done  by  Congress,  by  the  General  Land 
Office,  and  ])y  the  Treasury  Department,  in  regard  to  the  net  proceeds  of 
the  sales  of  pul)lic  lands  in  the  several  public  land  States,  the  under- 
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signed  has  prepared  and  now  submits  herewith,  and  as  a  part  hereof,  a 
series  of  tables,  from  No.  1  to  No.  8,  indusive,  which  show  at  a  glance  the 
specific  sums  of  money  that  any  particular  State  has  already  received  up 
to  June  30,  1880,  and  the  authority  of  law  for  the  same.  Tables  Nos.  1, 
3,  4,  5,  6,  and  7  have  been  submitted  by  me  to  the  honorable  Commis- 
sioner of  the  General  Land  Office  for  examination  and  verification,  and  he 
has,  over  his  own  signature,  certified  that  the  same  are  correct.  The 
original  certified  tables  above  named,  have  been  by  me  delivered  to  Hon. 
Senator  Farley  of  California,  to  be  used  by  him,  if  needed,  on  the  floor  of 
the  Senate  when  urging  the  passage  of  his  said  Senate  Bill  Xo.  311. 

These  tables  show  that  the  State  of  California  would  be  entitled  to  receive 
up  to  July  first,  the  sum  of  $408,180  40. 

This  claim  of  the  State  of  California,  so  long  overlooked  by  Congress,  is 
well  founded  in  equity.  Similar  claims  have  never  as  yet  been  denied  in 
any  single  instance  to  any  of  the  public  land  States ;  but,  on  the  con- 
trary, have  been  invariably  granted,  and  that,  too,  by  prompt  and  adequate 
legislation  of  Congress  whenever  properly  asked  for. 

California,  through  her  Legislature  has  memorialized  Congress  that  it 
enact  appropriate  legislation,  by  means  of  which  she  will  be  placed  on  an 
equal  footing  with  the  other  public  land  States,  and,  as  we  submit,  was 
intended  and  provided  for  in  her  Act  of  admission.  It  is  respectfully 
submitted  that  her  delegation  in  Congress,  in  both  Senate  and  House,  Avill 
be  only  executing  the  views  and  wishes  of  said  State,  and  of  the  people 
thereof,  as  expressed  in  their  State  Legislature,  by  securing  the  passage  of 
Senate  Bill  No.  311,  now  on  the  Senate  calendar  (Order  of  Business  No. 
256). 

The  matters  herein  contained  have  all  been  by  me  heretofore  laid  before 
the  Public  Land  Committee  of  both  Senate  and  House  in  support  of  this 
measure,  and  are  now  matters  of  record  with  the  papers  relating  thereto. 

In  conclusion,  I  now  very  respectfully  request  that  Congress  may  enact 
either  of  said  bills  into  a  law  at  the  earliest  date  practicable. 

Respectfully  submitted. 

JOHN  MULLAN, 
Agent  and  Attorney  for  the  State  of  California. 
1310  Connecticut  Avenue, 

Washington,  D.  C,  April  12,  1882. 
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TABLE  No.  1. 

Statement  of  the  Public  Lands  sold  for  Cash  in  the  State  of  California,  amount  received  therefor, 
and  expe)ise3  incident  to  the  sale  thereof,  by  fiscal  years,  from  July  1, 1857,  to  June  30, 1881, 
both  inclusive. 


Fiscal  Years. 


Amount 
Keceived. 


Expeosesof  Sale. 


1858 
1859 
18(iO 
18fil 
1862 
1863 
18f>4 
18r>5 
18()6 
18fi7 
18(58 
18(19 
1870 
1871 
1872 
1873 
1874 
1875 
1876 
1877 
1878 
1879 
1880 
1881 


675.07 

$843  81 

$8,503  21 

105,585.70 

133,432  32 

43,6.54  41 

37,274.44 

46,593  11 

42,309  70 

80,425.94 

101,357  57 

38,927  06 

15,442.33 

19,651  72 

39,274  84 

19,726.55 

24,895  48 

12,106  32 

39,605.39 

49,506  99 

11,359  10 

89,232.67 

111,589  74 

10,350  72 

82,387.59 

105,511  49 

15,360  33 

258,658.57 

354,315  39 

14,369  97 

464,405.23 

597,272  83 

18,860  23 

1,726,794.39 

2,198,661  96 

32,381  11 

445,961.61 

608,009  64 

24,430  86 

221,186.36 

367,512  79 

20,452  58 

255,060.46 

464,188  81 

39,822  10 

202,060.73 

489,497  05 

41,774  12 

266,127.55 

507.153  55 

46,577  22 

358,298.73 

658,266  62 

51,368  96 

306,486.57 

536,280  81 

51,286  27 

401,022.17 

4&3,932  19 

48,294  92 

277,938.62 

396,819  52 

47,135  05 

141,287.91 

219,436  22 

48,342  14 

111,852.88 

191,239  00 

51,172  16 

143,380.20 

308,689  55 

52,934  94 

6,050,877.66 

18,974,658  16 

$811,048  32 

The  gross  receipts  for  the  time  above  stated  were $8,974,658  16 

The  expenses  thereof  amounted  to 811,048  32 

Net  receipts --- $8,163,609  84 

Five  per  centum  of  the  net  proceeds  amounts  to. 408,180  49 

Department  of  the  Interior,  General  Land  Office,  ) 
Washington,  D.  C,  April  14,  1882.         j 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  office,  and  find  it  to  be  correct. 

N.  C.  McFARLAND,  Commissioner. 
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TABLE  No.  2. 

Statement  of  the  Total  Amounts  of  Money  received  by  the  several  States  of  the  United  States  from 
the  net  proceeds  of  the  sales  of  the  Public  Lands  up  to  June  30,  ISSO. 


States. 

Al. 

Bl. 

A  2. 

B2. 

C. 

Total. 

Alabama    . 

117,119  35 
3,134  60 

$2,107  71 
385  93 

15,248  74 
1,348  19 

$&49  43 
143  44 

$1,004,365  57 

227,359  05 

9,589  73 

$1,029,490  20 
232,371  21 

9,589  73 
12,180  70 

10,845  43 

2,695  30 

1,545  96 

20,256  43 

16,654  .33 

23,994  54 

1,508  03 

1,335  27 

331  84 

190  33 

2,493  94 

2,050  46 

2,954  17 

185  67 

3,027  14 

28,975  44 

30,711  73 

22,750  37 

Illinois 

Indiana 

29,635  02 
2,883  12 

2,223  29 
446  30 

712,744  82 
618,277  50 
626,075  16 
258,842  11 

763,307  92 
648,555  63 

627,768  86 

258,842  11 
27  776  19 

24,731  31 
9,971  59 
17,554  90 
15,187  54 
25,807  92 
7,426  03 

3,044  88 
1,227  69 
2,161  33 
1,869  88 
3,177  43 
914  28 

Louisiana -. 

2,827  99 

141  72 

315,612  89 

329,781  88 

19,716  23 

17,057  42 

28,985  35 

Michigan   

1,141  79 

247  47 

471,344  55 
99,409  47 
987,832  28 
551,423  83 
116,578  67 
8,319  84 

481,074  12 

99,409  47 

Mississippi 

Missouri     

10,410  19 

12,608  57 

1,281  69 
1,552  35 

2,396  26 
8,388  24 

1,001,920  42 

697  39 

574,670  38 

Nebraska 

116,578  67 

8,319  84 
11,181  36 

New  Hampshire 

9,955  64 
13,050  42 
84,974  15 
22,917  97 
53,157  53 

1,225  72 
1,606  75 
10,461  89 
2,821  63 
6,544  67 

14,657  17 

95,436  04 
25,739  60 

North  Carolina 

Ohio 

923  64 

420  49 

596,634  10 
34,911  09 

657,680  43 

34,911  09 

60,313  27 

3,807  28 

16,218  15 

26,447  68 

10,213  61 

37,090  48 

1,082  45 

1,463  53 

7,425  68 

468  75 

1,996  75 

3.256  20 

1.257  48 
4,566  52 

133  27 
180  19 

67,738  95 

4,276  03 

18,214  90 
29,703  88 

11,471  09 

Virginia 

41,657  00 

455,253  73 

456,469  45 

1,643  72 
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TABLE  No.  3— A  1. 


Statement  shoiHny  the  respective  Shares  of  the  several  States  and  Territories  of  the  United  States 
and  the  District  of  Columbia  binder  the  Distribution  Act  of  fourth  September,  IS4I,  of  the 
reiidue  of  the  Net  Proceeds  of  the  Public  Lands  sold  in  the  half  year  ending  thirtieth  ^une, 


States,  Territories,  and  District  of  Colvmbia. 


Free 
Population. 


Federal 
Numbers. 


Distiiliutive 
Shares. 


Maine 

New  Hampshire 

Massachusetts 

Rhode  Island 

Connecticut 

V^ermont .- -. 

New  York 

New  Jersey 

Pennsylvania 

Delaware 

Maryland 

Virginia 

North  Carolina 

South  Carolina 

Georgia 

Alabama  - .' 

Mississi  jipi 

Louisiana 

Tennessee 

Kentucky .-. 

Ohio...; 

Indiana 

Illinois 

Missouri 

Arkansas 

Michigan 

Wisconsin 

Iowa.- 

Florida 

District  of  Columbia . 

Totals 


501.793 

2S4,.573 

737,698 

108,825 

309,998 

291.948 

2,428,917 

372,(i32 

1,723,969 

7.5,480 

380,282 

790.810 

507,602 

267,360 

410,448 

337.224 

180,440 

183,959 

646,151 

.597,570 

1,519,464 

685,863 

475.852 

325,462 

77,639 

212,267 

30,934 

43.096 

28,760 

39,018 


0 

1 

1 

5 

17 

0 

4 

674 

64 

2,605 

89,737 

448,987 

245,817 

327,038 

280.944 

253.532 

195,211 

168,452 

183,059 

182,258 

3 

3 

331 

58,240 

19,935 

0 

11 

16 

25,717 

4,691 


14,576,034  1      2,487,356 


501,793 

284,574 

737,699 

108,828 

310,008 

291,948 

2,428,919 

373,036 

1,724,007 

77,043 

434,124 

1,060,202 

655,092 

463,583 

579.014 

489,343 

297,567 

285,030 

755,986 

706,925 

1,519,466 

685.865 

476,051 

360,406 

89,600 

212,267 

30,941 

43,106 

44,190 

41,834 


fll7.554  90 

9,955  <yi 

25,807  92 

3,807  28 

10,845  43 

10,213  61 

84,974  15 

13,0.50  42 

60,313  27 

2,6a5  .30 

15,187  54 

37,090  48 

•  22,917  97 

16,218  15 

20,256  43 

17,119  35 

10,410  19 

9,971  59 

26,447  68 

24,731  31 

53,157  .53 

23,994  54 

16,654  .33 

12.608  57 

3.134  60 

7.426  03 

1,082  45 

1,-508  03 

1,-545  9f} 

1.463  53 


16,068,447  ,   $562,144  18 


Department  of  the  Interior,  General  Land  Office.  ) 
Washington,  D.  C,  April  14,  1882.      3 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  office,  and  find  it  to  be  correct. 

N.  C.  McFARLAND,  Commissioner. 
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TABLE  No.  4— B  1. 

Statement  shoiving  the  respective  Shares  of  the  several  States  and  Territories  of  the  United  States 
and  the  District  of  Columbia  under  the  DiMrihution  Act  of  fourth  September,  I84I,  of  the  resi- 
due of  the  net  proceeds  of  the  Public  Lands  sold  from  the  first  dan  of  July  to  the  twenty-ninth 
of  August,  IS43,  inclusive. 


States,  Tereitobies,  and  Disteict  of  Columbia. 


Free 
Population. 


Federal 
Xumbers. 


Distributive 
Shares. 


Maine 

Xew  Hampshire . 
Massachusetts  --. 

Rhode  Island 

Connecticut 

Vermont 

!New  York 

New  Jersey 

Pennsylvania 

Delaware 

Maryland.- 

Virginia 

Z^orth  Cal-olina . 
South  Carolina  . 

Georgia 

Alabama 

Mississippi 

Louisiana. 

Tennessee 

Kentucky 

Ohio----'- 

Indiana 

Illinois 

Missouri-- 

Arkansas  - 

Michigan  - 

"Wisconsin 

Iowa 

Florida 


District  of  Columbia. 


Totals --.- - --     14,576,034        2,487,356 


501,793 

284,573 

737,698 

108,825 

309,998 

291.948 

2,428,917 

372,632 

1,723,969 

75,480 

380,282 

790,810 

507,602 

267,360 

410.448  ; 

337.224  ! 

180.440 

183,959  i 

646,151  ! 

597,570  I 

1,519,464  ' 

685,863 

475,852 

325,462 

77,639 

212,267 

30,934 

43,096 

28,760 

39,018 


4 

674 

&i 

2,605 

89,737 

448,987 

245,817 

327,038 

280,944 

2.53,532 

195,211 

168,452 

180.059 

182,258 

3 

3 

331 

58,240 

19,935 


11 
16 

25,717 
4,694 


501,793 
284,574 
737,699 
108,828 
310,008 
291,948 

2.428,919 
373,036 

1,724,007 

77,043 

434.124 

1,060,202 
655.092 
463,583 
579,014 
489,343 
297,567 
285.030 
755,986 
70*3,925 

1,519,466 

685,865 

476,051 

360,406 

89,600 

212,267 

30,941 

43,106 

44,190 

41,834 


:^2,161  33 

1,225  72 

3,177  43 

468  75 

1,335  27 

1,257  48 

10,461  89 

1,606  75 

7.425  68 

331  84 

1,869  88 

4,566  52 

2,821  63 

1,996  75 

2,493  94 

2.107  71 

1,281  69 

1,227  69 

3,256  20 

3,044  88 

6,544  67 

2.954  17 

2,050  46 

1,552  35 

385  93 

914  28 

133  27 

185  67 

190  33 

180  19 


16,068,447  ,     $69,210  35 


Departaient  of  the  Interioe,  General  Land  Office,  1 
Washington,  D.  C,  April  14,  1882.      j 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  office,  and  find  it  to  be  correct. 

N.  C.  McFARLAND,  Commissioner. 
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TABLE  No. 


-A  2. 


Statement  of  the  Additional  Allowance  to  the  States  of  Ohio,  Indiana,  Illinois,  Missouri,  Arkansas, 
Louisia)ia,  Mississijipi,  Alabama,  and  Michigan,  of  ten  per  cent  oftfie  net  proceeds  of  the  Ptib- 
lic  Lands  sold  in  the  half  year  ending  thirtieth  June,  I842,  under  the  Distrioution  Act  of  fourth 
September,  I84I,  according  to  the  mode  prescribed  by  the  First  Comptroller  of  the  Treasury : 


States  and  Territories. 


Gross  proceetls  of 

Lauds  sold  ill  States 

and  Territories. 


Proportion  of 

E.\penses  to  be 

deducted. 


Xet  proceeds  of 
Sales  after  deduct- 
ing proportion 
of  Expenses  from 
gross  proceeds. 


Additional  allow- 
ance of  teu  per 
cent  to  each  of  the 
new  States  on  net 
proceeds  of  Sales 
therein. 


Ohio 

Indiana -.- 
Illinois  .-- 
Missouri . . 
Arkansas . 
Louisiana. 
^Mississippi 
Alabama  . 
Michigan  . 
Wisconsin 
Iowa 

Totals  -. 


$12,534  27 
39,125  53 

402,1(53  06 

113,832  94 
18,295  fi9 
38,377  32 
32,518  52 
71,228  19 
15,494  68 

743,570  20 
93,646  50 


$3,297  88 

10,2^  29 

105,812  86 

29,950  51 

4,813  78 
10,097  43 

8,555  92 
18,740  80 

4,076  79 

195,f)40  26 

24,639  27 


$9,236  39 
28,831  24 

296,350  20 
83,882  43 
13,481  91 
28,279  89 
23,962  60 
52,487  39 
11,417  89 

547,929  94 
69,207  23 


$923  64 

2,883  12 
29.635  02 
8,388  24 
1,348  19 
2,827  99 
2,396  26 
5,248  74 
1,141  79 


$837,216  70 


$220,279  53 


$616,937  17 


$54,792  99 


Department  of  the  Interior,  General  Land  Office,  ) 
Washington,  D.  C,  April  14,  1882.      ) 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  ofhce,  and  find  it  to  be  correct. 

X.  C.  McFARLAND,  Commissioner. 


TABLE  No.  6— B  2. 

Statement  of  the  Additional  Allowance  to  the  States  of  Ohio,  Indiana,  Illinois,  Missouri,  Arkan- 
sas, Louisiana,  Mi^mssip2ji,  Alabama,  and  Michigan,  of  the  ten  per  cent  of  the  net  proceeds 
of  the  Public  Lands  sold  therein  respect  I  rebi,  from  the  first  day  of  July  to  the  twenty-ninth 
of  Atigust,  IS42,  inclusive,  under  the  Distribidion  Act  of  fourth  September,  IS4I,  according 
to  the  mode  prescribed  by  the  First  Comptroller  of  the  Treasury. 


States  axd  Territories. 


Gross  proceeds  of  ] 

c.  P''*^'  IV''^-.  Proportion  of 

States  and  Territo-  ^         ^^^  deducted 

nes,    deducting    ;    ^^^^ 
proportion  of  *o  43  1  °^^^^ 

excess  of  repay 
in   Miss.  1 


Xet  proceeds  of 
Sales  after  deduct- 
ing from  the 
gross  proceeds  the 

proportion  of 
Expenses  as  stated. 


Additional 
allowance  to  the 

above  men- 
tioned States  often 

per  cent  of  net 

proceeds  of  Lands 

sold  therein. 


Ohio $7,286  63 

Indiana --.I  7,733  95 

Illinois i  38,527  51 

Missouri 12,085  07 

Arkansas _ --.  2,485  73 

Louisiana 2,455  96 

Alabama I  11,253  99 

Michigan .-. -|  4,288  38 

Totals j  .$86,117  22 


$3,081  76 
3,270  95 

lf),294  59 
5,111  19 
1,051  30 
1,038  71 
4,759  69 
1,813  70 


$4,204  87 
4,463  00 
22,232  92 
'6^973  88 
1,434  43 
1,417  25 
6,494  30 
2,474  68 


$420  49 
44r,  30 
2  22.3  29 
~Vi97  39 
143  44 
141  72 
649  43 
247  47 


$36,421  89 


$49,695  33 


$4,969  53 


Department  of  the  Interior,  General  Land  Office,  I 
Washington,  D.  C,  April  14,  1882. 

1  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  office,  and  find  it  to  be  correct. 

X.  C.  McFARLAND,  Commissioner. 
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TABLE  No.  7— C. 

Statement  of  the  Amounts  which  have  accnied  to  the  following  named  States  up  to  the  thirtieth 
Jtine,  1880,  on  account  of  the  two,  three,  and  five  per  cent  upon  the  net  proceeds  of  the  Sales' 
of  the  Public  Lands  within  their  respective  limits. 


Two  Per  Cent. 


Three  Per  Cent. 


Five  Per  Cent. 


Aggregate. 


Alabama... 
Arkansas .. 
Colorado . . . 
Florida.  ... 

Iowa. 

Illinois 

Indiana 

Kansas 

Louisiana. - 
Mississippi - 
Missouri --- 
Michigan  .. 
Minnesota  . 

Nevada  

Nebraska  .. 

Oregon  

Ohio 

Wisconsin  . 

Totals  ... 


$401,782  23 


$602,583  34 


712,744  82 
618,277  50 


$227,359  05 

9,589  73 

28,975  44 

626,075  16 


395,142  08 
15,587  78 


592,690  20 
535,836  05 


258,842  11 
315,612  89 


471,344  55 

99,409  47 

8,319  84 

116,578  67 
34,911  09 


596,634  10 


455,253  73 


$1,004,365  57 

227,359  05 

9,589  73 

28,975  44 
626,075  16 
712,744  82 
618,277  50 
258,842  11 
315,612  89 
987,832  28 
551,423  83 
471,344  55 

99,409  47 

8,319  84 

116,578  67 

34,911  09 
596,634  10 
455,253  73 


$812,512  09 


$3,658,766  01 


$2,652,271  73 


$7,123,549  83 


Department  of  the  Interior,  General  Land  Office, 
Washington,  D.  C,  April  14,  1882. 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  office,  and  find  it  to  be  correct. 

N.  C.  McFARLAND,  Commissioner. 
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TABLE  No.  8. 

Acts  of  Congress  granting  to  the  several  States  of  the  United  States  certain  percentum  upon  the 
net  proceeds  of  the  Sales  of  the  Public  Lands. 


Date  Granting. 


United  States 
Statutes. 


Volume.      Page 


Alabama - '  2  per  cent,  September  4, 1841 .. 

Alabama - --,  3  per  cent,  March  2,  1819 

Alabama - '  3  per  cent.  May  3,  1822 

Alabama j  3  per  cent,  July  4,  1836 

Alabama 5  per  cent,  March  2,  1855 

Alabama |  10  per  cent,  Septemljer  4, 1841 . 

Arkansas -.;  5  per  cent,  June  23,  1836 

Arkansas - 1  10  per  cent,  September  4,  1841 . 

Colorado !  5  per  cent,  March  3,  1875 .. 

Florida..- 5  per  cent,  March  3,  1845 

Florida I  5  per  cent,  March  3,  1845 

Iowa I  5  per  cent,  March  3, 1845 

Iowa -l5  per  cent,  March  3,  1845 

Iowa -   5  per  cent,  December  28, 1846.. 

Iowa 5  per  cent,  March  2,  1849 

Illinois I  5  percent,  April  18, 1818 

Illinois - -'  10  per  cent,  September  4,  1841 

Indiana ..- 3  per  cent,  April  11,  1818  ... ... 

Indiana ;  5  per  cent,  April  19, 1816 

Indiana .. ■  10  per  cent,  September  4,  1841 . 

Kansas i  5  per  cent.  May  4,  1858 

Louisiana .j  5  per  cent,  February  20,  1811 .. 

Louisiana ..j  10  per  cent,  September  4,  1841 . 

Missouri 2  per  cent,  February  28,  1859  .. 

Missouri ..i  3  per  cent,  May  3,  1822 

Mis.souri 5  per  cent,  March  6.  1820 , 

Missouri !  10  per  cent,  September  4,  1841 . 

Mississippi !  2  per  cent,  September  4,  1841 .. 

Mississippi ,  3  per  cent,  March  1,  1817 

Mississippi 3  per  cent.  May  3.  1822 

Mississippi .- 5  per  cent,  July  4,  1836 , 

Mississippi 5  per  cent,  March  3, 1857 


Mississippi , 

Michigan 

Michigan.-  ..... 

Minnesota 

Minnesota 

Nebraska --- 

Nevada - 

Ohio  - 

Ohio 

Ohio 

Oregon - . 

Wisconsin 

Wisconsin 

New  Hampshire- 
Massachusetts... 


10  per  cent,  September  4,  1841 . 

5  per  cent,  June  23,  1836 

10  per  cent,  September  4,  1841 . 
5  per  cent,  February  26, 1857  .. 

5  per  cent,  May  11, 1858  - 

5  per  cent,  April  19,  1864 

5  per  cent,  March  16,  1864 

3  per  cent,  March  3,  1803 

5  per  cent,  April  30,  1802 

10  per  cent,  September  4,  1841 . 
5  per  cent,  February  14,  1859  .. 

5  iier  cent,  August  6,  1846 

5  per  cent.  May  29,  1848 

10  per  cent,  September  4, 1841 . 
10  per  cent,  September  4, 1841 . 

Rhode  Island 10  per  cent,  September  4,  1841 . 

Connecticut j  10  per  cent,  September  4, 1841 . 

New  York j  10  per  cent,  September  4,  1841 . 

New  Jersey !  10  per  cent.  September  4, 1841 . 

Pennsylyania 10  per  cent,  September  4,  1841. 

Delaware 10  per  cent,  Septemlier  4,  1S41 . 

Maryland 10  per  cent,  September  4,  1841  . 

Virginia 10  per  cent,  September  4.  1841 . 

North  Carolina !  10  per  cent,  September  4,  1841 . 

South  Carolina 10  per  cent,  September  4,  1841. 

Georgia [  10  per  cent,  September  4,  1841 . 

Kentucky i  10  per  cent,  September  4,  18sl . 

Vermont 10  per  cent,  September  4,  1881 . 

10  per  cent,  September  4,  1841 . 
10  per  cent,  September  4, 1841 . 
10  per  cent,  September  4, 1841 . 


Tennessee 

Maine 

District  of  Columbia 


70 
EXHIBIT  No.  11. 

House  of  Representatives,  Forty-fifth  Congress,  second  session.    Report  No.  707. 

LANDS    LOCATED    ON    MILITARY    WARRANTS    IN    CERTAIN 

STATES. 

April  30,  1878.  Recommitted  to  the  Committee  on  the  Pubhc  Lands 
and  ordered  to  be  printed. 

Mr.  Sapp,  from  the  Committee  on  the  Pubhc  Lands,  submitted  the  fol- 
lowing 

EEPORT. 
[To  accompany  bUl  H.  R.  4239.] 

The  Committee  on  the  Public  Lands,  to  whom  was  referred  the  bill  H. 
R.  No.  4239,  having  had  the  same  under  consideration,  do  make  the  fol- 
lowing report  thereon: 

The  bill  provides  for  the  payment  by  the  General  Government  to  the 
States  of  Ohio,  Indiana,  Illinois,  Missouri,  Michigan,  Wisconsin,  Minnesota, 
Iowa,  Nebraska,  Kansas,  Arkansas,  Louisiana,  Alabama,  Mississippi,  Flor- 
ida, Oregon,  Nevada,  and  Colorado,  five  per  centum  on  the  military  loca- 
tions of  lands  therein,  estimating  the  same  at  $1  25  per  acre.  Heretofore, 
the  five  per  centum  upon  this  class  of  lands  has  been  withheld  as  not  fall- 
ing within  the  purview  and  intent  of  the  stipulations  contained  in  the 
several  Acts  admitting  these  States  into  the  Union,  to  the  effect  that  the 
General  Government  would  pay  the  percentage  in  question  on  the  proceeds 
of  the  sales  of  the  public  lands  for  and  on  account  of  certain  designated 
conditions  therein  specified,  which  were  to  be  binding  upon  and  observed 
by  the  States  as  members  of  the  ITnion.  The  nature  of  these  considera- 
tions may  be  stated,  summarily,  to  be  a  concession  not  to  tax  the  public 
lands;  not  to  tax  private  lands  for  the  space  of  five  years  after  date  of 
entry  in  some  seven  of  these  States ;  in  others  not  to  tax  lands  granted  for 
military  services  in  the  War  of  1812  for  three  years  from  date  of  patent; 
not  to  interfere  with  the  primary  disposal  of  the  soil,  nor  to  tax  the  non- 
resident proprietor  more  than  the  resident,  etc. 

This  compact,  made  at  the  time  these  States  were  admitted  into  the 
Union,  has  been  observed  and  kept  on  their  part  in  good  faith,  and  they 
claim  the  observance  of  like  good  faith  on  the  part  of  the  General  Govern- 
ment in  fulfilling  its  part  of  the  contract,  namely,  the  payment  of  the  five 
per  cent,  being  the  stipulated  consideration  that  induced  the  States  to  enter 
into  and  perform  their  part  of  the  contract.  That  the  Government  has 
done  so  on  all  sales  of  public  lands  for  cash  is  not  disputed.  But  the  non- 
payment of  the  five  per  cent  on  all  lands  upon  which  military  land 
warrants  have  been  located  is  not  denied,  and  it  is  claimed  that  the  Gov- 
ernment is  under  no  obligations  to  pay  the  same,  it  being  insisted  upon 
that  the  lands  so  taken  up  do  not  fall  within  the  compact,  while  the  States 
interested  maintain  that  the  Government  is  obliged  to  pay  this  five .  per 
cent  on  all  lands  on  which  these  military  warrants  have  been  located,  and 
the  bill  under  consideration  is  for  the  purpose  of  requiring  such  payment 
to  be  made.  It  has  been  contended  that  the  five  per  cent  to  be  paid  to 
these  States  has  reference  to  cash  sales  of  the  public  lands,  and  none  other. 
The  States  interested  maintain  that  this  is  not  a  sound  interpretation  of 
the  obligations  assumed  by  the  Government,  and  some  of  the  reasons  for 
this  claim  will  be  stated. 


71 

The  several  grants  of  land  for  military  services  rendered  in  the  three 
great  wars  of  this  countr^^  namely,  the  Revolutionary  War,  the  War  of 
1812,  and  the  Mexican  War,  were  not  bounties  merely;  they  were  not  mere 
gratuities  given  by  the  Government  out  of  a  spirit  of  generosity  to  the  sol- 
diers who  served  in  these  wars;  they  were  not  granted  or  received  in  this 
spirit,  but  were  by  the  very  terms  of  most  of  the  Acts  authorizing  the  same, 
given  in  part  payment  for  military  services.  They  entered  into  and  formed 
a  part  of  the  contract  of  enlistment.  The  object  of  these  grants  was  to 
facilitate  and  encourage  enlistments.  In  order  to  fill  up  the  rank  and  file 
of  the  army  rapidly.  Congress  offered  in  advance,  besides  specified  monthly 
wages  in  money,  an  additional  inducement  or  consideration  in  lands — not 
for  past  ser\'ices,  but  for  services  thereafter  to  be  rendered.  The  land  war- 
I'ant  to  be  received  was  as  much  a  part  of  the  stipulated  compensation  pro- 
vided for  by  the  law  under  which  the  enlistment  was  made,  and  entered 
into  the  contract  just  as  fully  between  the  soldier  and  the  Government,  as 
his  monthly  pay  did.  If  these  grants  had  all  been  made  after  the  rendi- 
tion of  the  military  services,  it  might  be  otherwise;  but  they  were  not. 
They  were  offered  as  a  part  of  the  compensation  that  would  be  paid  for 
such  services.  Whatever  diff'erences  of  opinion  exists  as  to  whether  these 
grants  were  sales  or  not,  may  to  a  great  extent  be  attributed  to  a  misunder- 
standing of  the  term  ''  bounty  "  as  applied  to  this  kind  of  reward  for  mili- 
tary ser\dces.  It  is  not  used  in  its  popular  sense  as  importing  a  gratuity, 
but  in  the  technical  sense  of  a  gross  sum  or  quantity,  given  in  addition  to 
the  monthly  stipend,  but  given  like  the  latter  in  consideration  of  and  as 
payment  for  services  to  be  rendered.  Thus  in  the  late  war,  in  order  to 
stimulate  enlistments,  a  pecuniary  "bounty" — that  is,  a  gross  sum  in  addi- 
tion to  the  monthly  wages — was  offered  by  the  Government  to  all  who 
would  enlist  in  the  military  service;  and  in  numerous  instances  further 
bounties  of  the  same  kind  were  offered  and  paid  by  counties  and  cities  in 
order  to  induce  enlistments  to  fill  up  their  respective  quotas  of  men.  Such 
offers,  when  accepted  and  acted  upon,  so  completely  constituted  contracts 
with  the  parties  enlisting  under  them,  that  in  repeated  instances  fulfill- 
ment thereof  has  been  enforced  by  the  Courts.  These  pecuniary  "boun- 
ties," by  which  enlistments  were  so  largely  procured  during  the  late 
rebellion,  occupy  precisely  the  same  attitude  as  respects  the  question  now 
under  consideration,  as  the  so  called  bounty  land  warrants  do.  Both  really 
were  simply  extra  allowances  offered  for  the  same  purpose,  and  when 
accepted  and  enlistments  made  thereunder,  they  became  ipso  facto  con- 
tracts which  any  Court  would  recognize  and  enforce.  In  this  way  the 
public  lands  were  made  available  as  a  resource  for  defraying  the  national 
burdens  just  as  effectually  as  if  they  had  been  converted  into  money,  and 
the  money  used  in  pa>ang  the  enlisted  men.  It  was  an  exchange  of  one 
valuable  thing  for  another,  which  in  law  makes  it  a  case  of  sale,  to  con- 
stitute which  it  is  enough  that  the  title  to  property  is  parted  with  for  a 
valuable  consideration.  It  is  not  necessary  that  there  be  a  moneyed  con- 
sideration in  order  to  constitute  a  sale.  Any  other  valuable  consideration 
will  be  as  effectual  in  supporting  a  contract  and  in  making  a  sale,  which 
will  pass  the  title,  whether  it  be  merchandise,  other  property,  or  ser\dces. 
Suppose  one  man  employs  another  to  work  for  a  given  period  of  time,  under 
an  agreement  to  pay  him  monthly  wages  at  a  given  price  per  month  and 
forty  acres  of  land,  to  be  conveyed  when  the  period  of  service  expires,  it 
must  be  conceded  that  when  the  services  are  rendered  the  party  would  be 
as  much  entitled  to  the  land  as  he  would  be  to  the  stipulated  sum  per 
month,  and  this  would  as  clearly  be  a  sale  of  the  land  as  if  the  considera- 
tion therefor  had  been  money.    The  principle  involved  in  the  case  supposed 
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is  precisely  the  same  as  in  the  one  under  consideration.  And  if  it  is  a  sale 
in  the  one  case,  it  is  ditficult  to  see  why  it  would  not  be  in  the  other.  But 
let  us  examine  this  character  or  mode  of  disposing  of  lands  hy  the  United 
States,  as  constituting  a  "  sale  "  when  it  is  viewe'd  as  a  transaction  between 
the  Government  and  the  party  locating  the  warrant.  Instead  of  patenting 
specific  land  to  the  soldier  entitled  thereto,  in  virtue  of  his  military  ser- 
vices, the  Government  issued  to  him  its  written  obligation,  payable  in  the 
agreed  quantity  of  land,  to  be  selected  by  him  from  the  whole  body  of 
lands  open  for  sale  and  entry  throughout  the  country.  These  obligations 
or  '•  warrants"  were  made  assignable  by  law,  and  subject  to  sale  and  trans- 
fer in  the  market,  from  hand  to  hand,  by  mere  delivery.  In  this  way  they 
became  practicalh'  a  species  of  Government  scrip  or  currency,  and  persons 
desirous  of  becoming  land  proprietors  could  and  did  go  into  the  market 
and  purchase  the  same,  and  with  them  buy  the  land  they  wanted:  and  in 
this  way  large  quantities  of  the  public  lands  were  disposed  of  wherever  the 
same  were  subject  to  sale  and  entry  at  the  different  Land  Offices.  Xow,  it 
is  claimed  to  be  against  reason  and  common  usage  to  say  that  these  lands 
are  not  sold  because  the  Government  receives  in  pa\-ment  for  them,  instead 
of  cash,  its  own  obligations,  payable  in  land.  Can  it  be  considered  less  a 
case  of  sale  that  the  purchaser,  instead  of  paying  for  his  lands  in  green- 
backs, does  so  with  the  Government's  own  paper  obhgations? 

The  chief  difterence  in  the  two  descriptions  of  paper  is,  that  the  first  is 
available  for  purchasing  all  commodities,  indiscriminately,  wliile  the  latter 
is  limited  to  purchase  of  land  onh*.  Supjx)se  the  United  States  had  issued 
pecuniary  obligations,  i.  e..  bonds  payable  to  bearer  at  a  future  day,  or  pay- 
able like'  greenbacks,  whenever  the  Government  should  find  itself  able, 
but  with  the  proAdso  that  they  should  be  receivable  at  par  in  payment  for 
public  lands,  how  would  the  case  of  lands  paid  for  with  such  bonds  differ 
from  the  present  case?  The  bonds  might  have  been  issued  like  land  war- 
rants, for  military  ser\'ices,  or  for  any  other  consideration,  or  for  no  con- 
sideration. They  might  have  been  regarded  by  Congress  strictly  as  a 
gratuity  to  parties  thought  to  have,  for  any  reason,  deserved  well  of  their 
countr\-.  The  motive  or  consideration  that  induced  or  authorized  the 
issuing  of  the  same  would  not  affect  the  question  whether  lands  entered 
and  paid  for  with  such  bonds  ought  to  be  considered  as  sold  or  not.  In 
both  cases  the  Government  would  have  received  in  such  disposition  of  its 
lands  its  own  valid  outstanding  obligations,  for  the  fulfillment  of  which  its 
faith  was  pledged,  and  the  surrender  of  wliich  by  the  holder  would  consti- 
tute an  ample  consideration,  both  legal  and  equitable,  for  the  conveyance. 
These  considerations  apply,  to  the  fullest  extent,  to  the  case  of  entries  of 
land  by  means  of  land  warrants.  For  it  is  immaterial  to  the  character  of 
this  transaction  for  what  consideration  such  obligation  was  issued.  Its 
legal  capabihty  of  assignment  has  practically  imparted  to  the  land  warrant  * 
a  negotiable  quality.  It  has  become  part  of  the  general  mass  of  securities 
passmg  from  hand  to  hand  in  the  market.  The  purchaser  buys  it  rehing 
on  thefaith  of  the  United  States  for  the  fulfillment  of  the  agreement  em- 
bodied in  it,  and  without  inquiry  as  to  the  consideration  in  which  it  origi- 
nated. In  this  connection  it  is  proper  to  state  that  Congress  has  treated 
these  warrants,  for  military  services,  as  money,  both  by  receiA-ing  them  in 
pay-ment  for  large  tracts  of  land  or  by  authorizing  their  conversion  into 
scrip,  and  then  recei^^ng  this  scrip  in  payment  for  any  pitblic  land,  wher- 
ever situate.  This  scrip  so  issued  in  lieu  of  land  warrants,  or  in  redemp- 
tion of  the  same,  has  always  been  treated  as  money  by  the  Government. 
It  has  always  been  received  in  payment  for  land  just  the  same  as  money: 
and  when  lands  have  been  taken  up  by  this  scrip,  representing  the  land 
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warrants,  the  Government  has  paid  the  five  per  cent  to  the  States  where  it 
was  situate,  while  the  per  cent  has  been  withheld  where  the  land  has  been 
taken  up  b}^  the  warrants  themselves.  We  think  no  good  reason  can  be 
assigned  for  this  distinction.  The  land  absorbed  by  either  class  of  paper 
is  preciselv  the  same  in  effect,  so  far  as  the  Government  is  concerned,  and 
both  alike  discharge  its  obligations,  and  for  that  very  reason  the  land  so 
absorbed  by  both  classes  of  paper  should  be  treated  as  having  been  sold. 

Again,  on  March  2,  1855,  Congress  passed  an  Act  entitled  "  An  Act  to 
settle  certain  accounts  between  the  United  States  and  the  State  of  Ala- 
bama."    This  Act  provides: 

That  the  Commissioner  of  the  General  Land  Office  be  and  he  is  hereby  required  to  state 
an  account  between  the  United  States  and  the  State  of  Ahibama,  for  the  purpose  of  ascer- 
taining what  sum  or  sums  of  money  are  due  to  said  State,  heretofore  unsettled  under  the 
Act  of  March  2,  1819,  for  the  admission  of  Alabama  into  the  Union,  and  that  he  be  re- 
quired to  include  in  said  account  the  several  reservations  under  the  various  treaties  with 
tlie  Chickasaw,  Choctaw,  and  Creek  Indians  within  the  limits  of  Alabama,  and  allow  and 
pay  to  said  State  five  ])er  cent  thereon,  as  in  case  of  other  sales. 

Subsequently  to  this  Congress  passed  an  Act  entitled  "  An  Act  to  settle 
certain  accounts  between  the  United  States  and  the  State  of  Mississippi 
and  other  States,"  which  was  approved  March  3, 1857,  and  is  as  follows: 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States  in  Cowjress 
assembled,  That  the  Commissioner  of  the  General  Land  Office  be  and  he  is  hereby  required 
to  state  an  account  between  the  United  States  and  the  State  of  Mississippi,  for  the  pur- 
pose of  ascertaining  what  sum  or  sums  of  money  are  due  to  said  State,  heretofore  unset- 
tled, on  account  of  the  public  lands  in  said  State,  and  upon  the  same  principles  and 
allowance  as  prescribed  in  the  "  Act  to  settle  certain  accounts  between  the  United  States 
and  the  State  of  Alabama,"  approved  the  second  of  March,  1855;  and  that  he  be  required 
to  include  in  said  account  the  several  reservations  under  the  various  treaties  with  the 
Chickasaw  and  Choctaw  Indians  within  the  limits  of  Mississippi,  and  allow  and  pay  to 
the  said  State  five  per  centum  thereon,  as  in  case  of  other  sales,  estimating  the  lands  at 
the  value  of  .f  1  25  per  acre. 

Sec.  2.  And  be  it  further  enacted,  That  the  said  Commissioners  shall  also  state  an  ac- 
count between  the  United  States  and  each  of  the  other  States  upon  the  same  principles ; 
and  shall  allow  and  pay  to  each  State  such  amount  as  shall  thus  be  found  due,  estimating 
all  lands  and  permanent  reservations  at  $1  25  per  acre. 

The  settlements  authorized  and  required  by  these  Acts  between  the  Gov- 
ernment and  the  States  of  Alabama  and  Mississippi,  and  the  payment  of 
the  five  per  cent  for  these  reservations,  estimating  the  land  at  $1  25  per 
acre,  are  a  clear  recognition  of  the  principle  contended  for  by  the  States 
named  in  the  bill  under  consideration.  The  fee  to  the  land  in  these  reser- 
vations was  granted  to  the  Indians,  either  out  of  good  will  and  to  encourage 
friendly  relations  or  in  part  consideration  of  their  possessory  right  to  large 
tracts  of  this  country,  surrendered  to  the  Government.  It  was  no  cash  sale 
of  the  lands  to  the  Indians.  So  the  military  land  warrants  were  granted 
to  the  soldiers,  either  as  a  grateful  acknowledgment  of  their  services  or  in 
part  payment  of  the  same ;  and  whether  one  or  the  other,  the  two  cases  are 
the  same  in  principle,  and  the  five  per  cent  should  be  paid  in  both  cases  or 
should  not  be  paid  in  either.  But  we  wish  to  call  especial  attention  to  the 
provisions  of  the  Act  with  reference  to  Mississippi,  as  we  think  all  ambi- 
guity in  respect  to  the  question  under  consideration,  if  there  be  any,  is 
removed  by  the  language  there  used;  for  if  Congress  meant  anything,  it 
would  seem  the  Commissioner,  by  that  Act,  is  required  to  do  three  things: 
First — He  is  to  state  an  account  between  the  United  States  and  Mississippi 
and  the  other  States,  for  the  purpose  of  ascertaining  what  sum  or  sums  of 
money  are  due  to  these  States,  heretofore  unsettled,  on  account  of  public 
lands  in  said  States.  Second — He  is  to  include  two  things  in  said  account, 
which  are,  all  lands  and  permanent  reservations,  estimating  the  same  at 
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$1  25  per  acre;  and,  third — he  is  to  pay  five  per  cent  thereon  as  in  cases 
of  other  sales.  If  Congress  did  not  intend  to  include  all  lands  upon  which 
military'  land  warrants  had  been  located  as  well  as  permanent  reservation, 
we  are  unable  to  see  Avhat  was  intended  by  the  language  employed  in  this 
Act.  V^e  think  it  must  be  admitted  that  this  account  was  to  include  all 
public  lands  on  which  the  five  per  cent  was  still  unsettled,  as  well  as  reser- 
vations. And  by  the  express  terms  of  the  Act.  this  necessarily  includes 
the  militar}'  locations,  as  these  were  a  part  of  the  pubhc  lands  on  which 
the  five  per  cent  had  not  been  paid.  If  these  lands  were  not  intended  to 
be  included,  what  lands  does  the  Act  refer  to?  It  cannot  be  the  lands  sold 
for  cash,  for  there  was  no  dispute  about  them.  The  Government  had  faith- 
fully complied  ^vith  its  obligations  to  the  States  as  it  respects  these  cash 
sales,  and  had  paid  the  five  per  cent  on  all  the  lands  so  sold.  Neither  can 
it  refer  to  the  reservations,  for  they  were  fully  provided  for  by  the  first  sec- 
tion of  the  Act  by  name,  and  are  to  be  paid  for  upon  the  same  principles 
and  allowance  as  those  recognized  and  provided  for  in  the  case  of  the  State 
of  Alabama.  And  in  addition  to  these  reservations,  the  Government  is  to 
pay  on  account  of  all  public  lands  in  said  State  of  Mississippi  upon  the 
same  principles  and  allowance.  So  that  both  lands  and  reservations  are 
clearh'  pro%'ided  for  in  this  first  section,  while  the  second  section  pro^'ides 
that  the  United  States  shall  state  an  account  with  the  other  States  upon 
the  same  principles,  and  shall  allow  and  pay  to  them  such  amount  as  shall 
be  found  due  on  account  of  all  lands  and  resen'ations,  estimating  the  same 
at  $1  25  per  acre.  So  that  other  lands  than  those  sold  for  cash  and  reser- 
vations must  be  referred  to  by  this  Act  in  order  to  give  its  pro\'isions  force 
and  efiect.  Indeed,  we  think  that  a  proper  construction  of  the  scope  and 
meaning  of  this  Act  of  Congress  would  include  all  lands  in  these  States 
disposed  of  by  the  Government  for  any  purjx)se  other  than  to  the  State 
itself,  or  by  the  consent  of  the  State.  That  it  is  broad  enough  to.  and  does, 
include  the  lands  in  question,  we  think  is  beyond  controversy.  And  to 
avoid  all  question  hereafter,  as  to  its  including  all  lands  disposed  of  by  the 
General  Government,  and  confining  it  to  cash  sales,  and  lands  located  for 
military  warrants,  your  committee  recommend  that  the  bill  be  amended  to 
that  effect,  and  that  the  several  States  named  be  required,  through  their 
Legislatures,  to  rehnqtiish  all  claims  to  the  five  per  cent,  excepting  cash 
sales  and  those  on  which  land  warrants  have  been  and  shall  be  located. 
It  is  further  insisted  by  these  States  that  if  the  General  Government  is  not 
obligated  to  pay  the  five  per  cent  on  the  lands  in  dispute  by  the  terms 
of  the  contract  with  these  States  fairly  construed,  it  would  be  within  the 
power  of  the  Government  to  convey  all  the  public  lands,  in  any  State,  for 
military  ser%dces,  and  in  that  way  defeat  any  benefit  they  were  to  derive 
under  the  contract.  It  is  claimed  by  these  States,  that  as  they  were  to  have 
five  per  cent  of  the  proceeds  of  the  sales  of  public  lands,  they  were  to  be 
disposed  of  only  in  such  manner  as  would  enable  them  to  get  this  sum 
therefrom,  and  "that  any  other  disposition  of  these  lands  defeats  the  con.?id- 
eration  that  indviced  them  to  enter  into  the  stipulations  pro^'ided  for  on 
their  part.  We  think  there  are  strong  reasons  for  this  position,  and  that 
the  Government  in  all  justice  cannot  dispose  of  the  public  lands  in  these 
States  for  military  ser\'ices.  and  then  refuse  to  pay  to  them  the  per  cent 
provided  for  by  the  compact.  Sup}x>se  that  A  agrees  with  B  that  he  will 
pay  him  a  commission  of  five  per  cent  for  selling  a  section  of  land  at  a 
given  price,  and  after  making  this  agreement  he  directs  B  to  take  a  given 
quantity  of  merchandise  for  the  same,  which  B  does,  can  there  be  any 
doubt  that  B  is  entitled  to  the  commission  agreed  upon  for  making  the  sale 
because  the  mode  of  pa}ing  for  the  same  is  changed  by  A  from  cash  to 
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merchandise?  And,  if  not,  is  not  the  Government  as  much  boimd  under 
its  contract  with  these  States  to  pay  the  five  per  cent  agreed  upon,  where 
the  hind  is  given  for  and  in  consideration  of  mihtary  services,  as  it  would 
be  if  the  sale  had  been  for  cash?  In  other  words,  the  contract  presupposes 
that  all  the  public  lands  will  be  so  sold  and  disposed  of  that  the  States  will 
realize  the  per  cent  agreed  upon;  and  that  no  disposition  of  them,  to  be 
made  in  such  manner  as  to  defeat  the  same  was  contemplated  at  the  time, 
and  that  such  is  the  implication  arising  from  the  contract  itself.  Such  was 
clearh^  the  view  taken  by  Congress  of  this  question  in  the  Acts  of  March  2, 
1855,  and  March  3,  1857.  Hence,  the  language  used,  ^^all  lands  and  per- 
manent reservations^'  and,  as  if  not  to  be  misunderstood,  the  same  are  "fo 
be  rahied  at  Si  25  per  acre.'''  Not  five  per  cent  of  the  proceeds  from  the 
cash  sales,  but  five  per  cent  on  all  lands  disposed  of  in  any  other  way,  esti- 
mating the  same  at  $1  25  per  acre.  Any  other  \^ew  would  defeat  this  leg- 
islation, both  in  letter  and  in  spirit,  and  would  do  ^'iolence  to  every  rule  of 
construction  known  to  the  law.  It  could  not  have  been  within  the  contem- 
plation of  the  parties  that  Congress  might  defeat  the  payment  of  the  five 
per  cent  b}'  some  other  disposition  of  the  public  lands  than  a  sale  of  the 
same  for  cash,  for  if  it  had  been,  this  pri^'ilege  would  have  been  reser^'ed, 
and  it  is  clearly  evident  no  right  whatever  was  reserved  to  make  any  dis- 
position of  the  same  that  would  relinquish  the  payment  of  this  five  per  cent. 
Such  being  the  contract,  what  is  the  duty  of  Congress  in  respect  to  this 
claim  made  by  these  States?    On  this  subject  Chancellor  Kent  says: 

That  a  law  embodying  a  contract  duly  passed  and  promulgated,  thenceforward  becomes 
the  law  of  the  land,  and  that  is  as  binding  upon  Congress  as  upon  the  people,  or  any  other 
branch  of  the  government,  or  as  any  other  contract  would  be  binding  upon  the  govern- 
ment executed  under  the  authority  of  law. 

The  obligations  imposed  upon  these  States  were  onerous.  The  loss  of 
revenue  in  not  being  allowed  to  exercise  the  power  of  taxation,  alone  would 
far  exceed  in  value  the  amount  that  will  be  gained  by  them  if  the  five  per 
cent  is  paid  on  all  public  lands  including  cash  sales  and  those  exchanged 
for  military  ser^'ices.  After  careful  consideration  and  much  deliberation, 
your  committee  have  reached  the  following  conclusions: 

First — That  the  several  enabling  Acts  admitting  the  new  States  into  the 
Union,  as  it  respects  the  pa3mient  of  five  per  centum  on  the  sales  of  the 
public  lands,  do  embody  the  elements  of  a  legal  and  binding  contract 
between  said  States  and  the  National  Government,  which  both  parties  are 
entitled  to  have  carried  into  effect  in  the  same  manner  and  on  the  same 
principles  as  contracts  are  between  indi\dduals. 

Second — That  the  agreement  to  pay  the  five  per  centum  has  a  sufiicient 
consideration  in  the  concessions  made  by  these  States  in  the  acts  of  admis- 
sion into  the  Union,  in  the  surrender  of  revenue  and  otherwise,  and  that  it 
was  not  within  the  contemplation  of  the  parties  that  Congress  might  defeat 
the  right  of  the  States  to  the  five  per  cent  on  sales  by  adopting  a  policy  of 
disposing  of  the  public  lands  in  some  other  form  than  for  money,  and  as  a 
matter  of  fact  the  Government  did  not  reserve  the  right  to  give  away  the 
public  lands  for  objects  and  uses  outside  of  the  States,  or  to  ^\'ithhold  the 
payment  of  the  five  per  cent  on  lands  granted  for  military  purposes;  and 
third,  that  the  several  grants  of  lands  for  military  ser\dces  rendered  in  the 
three  great  wars  of  this  country,  namely,  the  Revolutionary  war,  the  war 
of  1812,  and  the  Mexican  war,  were  sales  in  the  sense  of  the  law  and  the 
meaning  of  the  compact  between  those  States  and  the  National  Government. 

Your  committee  would,  therefore,  recommend  that  the  bill  under  con- 
sideration be  amended  by  providing,  first,  that  no  certificates  pro\'ided  for 
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by  the  bill  shall  be  issued  to  any  State  untU  said  State,  by  its  Legislature, 
shall  relinquish  or  release  all  further  claims  against  the  United  States  for 
five  per  centum  of  the  net  proceeds  of  the  sales  of  public  lands  other  than 
cash  sales  and  locations  by  mihtary  land  warrants:  and  second,  that 
whatever  amount  may  be  foimd  due  the  State  of  Alabama,  imder  the  pro- 
^'isions  of  this  Act.  shall,  when  paid  to  said  State,  be  held  in  trust  for  the 
use  and  benefit  of  the  University  of  said  State,  and  may  be  disposed  of  by 
the  Legislature  thereof  in  such  manner  as  may  be  deemed  for  the  best 
interests  of  said  University;  and  that  after  it  has  been  so  amended  it  pass. 
It  may  be  proper  to  add  that  the  mode  of  adjustment  and  settlement  pro- 
vided "for  by  the  bill  does  not  make  it  burdensome,  but  easy  to  the  Govern- 
ment, as  no  money  is  required  to  be  paid  out  of  the  Treasury-  for  that 
purpose.  The  bill' provides  that  the  Secretary-  of  the  Treasury-  shall  be 
authorized  to  issue  and  deliver  to  the  Governors  of  the  States  named,  or 
their  agents.  United  States  certificates  of  indebtedness  of  the  denomina- 
tions of  -tlOO.  .t500.  and  -$1,000  each,  as  the  Secretary  may  direct,  each  of 
wliich  is  to  run  twenty  years  from  its  date,  to  draw  interest,  payable  semi- 
annually, at  the  rate  of  tlu-ee  and  sixty-five  hundredths  per  centiun  per 
annum. 

It  is  believed  that  a  sum  far  in  excess  of  what  will  be  necessary  to  meet 
the  payment  of  these  certificates  will  be  reahzed  by  the  time  they  mature 
from  the  sales  of  the  pubhc  land  belonging  to  the  Government  yet  remain- 
ing midisposed  of.  Your  committee  feel  the  more  strongly  inclined  to 
recommend  the  passage  of  this  bill,  from  the  fact  that  in  nearly  all  the 
States  the  revenue  arising  from  this  source  has  been  set  apart  for  educa- 
tional purposes,  in  which  the  nation  and  the  States  are  alike  interested. 


EXHIBIT  No.  11,^^. 

Forty-seventh  Congress,  first  session.    S.  67. 

In  the  Senate  of  the  United  States.  December  5.  1881. 

Mr.  Voorhies  asked  and.  by  unanimous  consent,  obtained  leave  to  bring 
in  the  following  bill,  wliich  was  read  twice  and  referred  to  the  Committee 
on  Pubhc  Lands: 

A  BILL 

To  authorize  the  Secretary  of  the  Interior  to  ascertain  and  certify  the  aviount 
of  land  located  with  military  warrants  in  the  States  described  therein,  and 
for  other  purposes. 

Be  it  enacted  by  the  Senate  and  Rouse  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  the  Secretar\'  of  the  Interior 
be  and'  he  is  hereby  directed  to  ascertain  the  amount  of  public  lands 
entered  by  the  location  of  military  scrip  and  land  warrants  in  the  States 
of  Ohio.  Indiana.  Illinois.  Missouri.  Michigan,  Wisconsin.  Minnesota.  Iowa, 
Nebraska.  Kansas.  Arkansas.  Louisiana.  Alabama.  Mississippi.  Florida, 
Oregon.  Nevada,  and  Colorado  (including  Virginia  military  and  United 
States  mihtary  land  warrants  located  in  the  State  of  Ohio  after  her  admis- 
sion into  the  Union),  whose  enabhng  Acts  of  admission  into  the  Union  con- 
tain a  stipulation  for  the  pa^iiient  of  five  per  centum  on  the  sales  of  public 
lands  therein:  and.  after  making  such  investigation,  it  shall  be  the  duty 
of  the  Secretary  of  the  Interior  to  certify  the  amount  so  found  to  the  Sec- 
retarv  of  the  Treasury-;  and  it  shall  be*  the  duty  of  the  Secretary  of  the 
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Treasury,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  to 
pay  to  such  States  five  per  centum  on  the  amount  of  lands  located  by  mil- 
itary scrip  and  land  warrants,  estimating  said  lands  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  acre;  provided,  that  the  Secretary  of  the 
Interior  shall  exclude  from  his  estimate  and  certificate  all  lands  so  entered 
upon  which  the  said  five  per  centum  has  been  paid. 

Sec.  2.  That  the  Secretary  of  the  Treasury  be  and  he  is  hereby  au- 
thorized and  directed  to  pay  the  amovints  allowed  as  herein  provided  by 
issuing  and  delivering  to  the  Governors  of  the  States  named,  or  their  duly 
authorized  agents,  United  States  certificates  of  indebtedness,  said  certifi- 
cates to  be  of  the  denomination  of  one  hundred,  five  hundred,  and  one 
thousand  dollars  each,  as  the  Secretary  may  direct,  to  be  made  and  issued 
by  the  Secretary  in  such  form,  and  signed,  and  attested,  and  registered,  as 
he  shall  direct,  each  certificate  to  run  twenty  years  froiu  its  date,  to  draw 
interest,  payable  semi-annually,  at  the  rate  of  three  and  sixty-five  hun- 
dredths per  centum  per  annum,  and  be  payable,  both  principal  and  inter- 
est, when  due,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
on  the  presentation  of  the  same;  p/'orw/crf,  that  the  Secretary  of  the  Treas- 
ury may,  at  his  option,  pay  the  said  amounts  allowed,  or  any  part  thereof, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated;  and  what- 
ever may  be  necessary  to  carry  out  the  purposes  and  pro^isions  of  this  Act 
is  hereby  appropriated  out  of  any  money  in  the  Treasury  of  the  United 
States  not  otherwise  appropriated;  provided  further,  that  the  receipt  of  the 
certificates  of  indebtedness,  or  money,  pro\'ided  for  in  this  Act,  by  the  Gov- 
ernor of  any  one  of  the  States  named,  or  his  duly  authorized  agent,  shall 
operate  on  the  part  of  such  State  so  receiving  the  same  as  an  estoppel  of  any 
and  all  claims  which  such  State  may  have  against  the  United  States  for 
five  per  centum  on  account  of  any  lands  which  have  been,  or  may  hereaf- 
ter be,  granted  to  such  State,  corporation,  person,  or  persons,  for  the  pur- 
poses of  internal  improvements,  or  to  aid  in  the  construction  of  railroads  or 
canals,  or  for  any  other  purpose  whatsoever,  or  on  account  of  any  lands 
which  have  been,  or  may  hereafter  be,  entered  under  the  homestead  laws 
of  the  United  States. 


EXHIBIT  No.  12. 

Forty-seventh  Congress,  first  session.    S.  67. 

In  the  Senate  of  the  United  States,  May  17,  1882. 
Ordered  to  lie  on  the  table  and  be  printed. 

AMENDMENTS 

Intended  to  be  proposed  by  Mr.  Farley  to  the  bill  {S.  67)  to  authorize  the 
Secretary  of  the  Interior  to  ascertain  and  certify  the  amount  of  land  located 
with  military  warrants  in  the  States  described  therein,  and  for  other  pv.r- 

5,  viz  : 


In  Section  1,  line  16,  after  the  word  "Treasury,"  insert  the  following: 
"And  the  Secretary  of  the  Interior  shall  also  ascertain  and  certify  to 
the  Secretary  of  the  Treasury  the  amount  of  sales  of  public  lands  made  in 
the  State  of  California  since  the  admission  of  said  State  into  the  Union, 
including  the  amount  of  such  lands  entered  or  located  in  said  State  with 
military  scrip  or  land  warrants." 
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In  same  section,  line  21,  after  the  word  "  acres,"  insert  the  following: 
"  And  to  pay  to  the  said  State  of  California  five  per  centum  of  the  pro- 
ceeds of  such  public  lands,  estimating  the  lands  entered  or  located  with 
military  scrip  or  land  warrants  at  one  dollar  and  twenty-five  cents  per 
acre ;  and  money  received  by  said  State  under  the  provisions  of  this  Act 
shall  be  held  by  "the  said  State  of  California  as  a  school  fund,  the  interest 
upon  which  shall  be  used  in  aid  of  the  support  of  the  common  schools  of 
said  State." 

Forty-seventh  Congress,  first  session.    S.  67.    Maj'  19, 1882. 

To  authorize  the  Secretary  of  the  Interior  to  ascertain  and  certify  the  amount 
of  land  located  with  military  warrants  in  the  States  described  therein,  and 
for  other  purposes. 

On  passage,  Yeas,  twenty-two;  Nays,  seventeen. 

Ye\s — Allison,  Cameron  (Pa.),  Cameron  (Wis.),  Chilcott,  Cockrell,  Conger,  Davis  (111.), 
Farley,  Ferry,  Grover,  Hale,  Hill  (Col.),  Ingalls,  Jones  (Nev.),  McDill,  Miller  (Cal.),  Pugh, 
Sawver,  Vest,  Voorhees,  Walker,  Windom. 

Nays— Anthonv,  Blair,  Brown,  CaU,  Camden,  Coke,  Davis  (W.  Va.),  Dawes,  Gorman, 
Harris,  Hawlev,  Soar,  Jackson,  Maxey.  Miller  (N.  Y.),  Morgan,  Saulsbury. 


EXHIBIT  No.  13. 

Page  461,  Laws  of  Iowa,  1857.    Number  16. 

A  JOINT    RESOLUTION    AND   MEMORIAL    IN    RELATION    TO 
THE  FIVE  PER  CE^T  FUNDS. 

Be  it  resolved  by  the  (yenercd  Assembly  of  the  State  of  Iowa.  That  in  the 
opinion  of  this  General  Assembly  the  State  of  Iowa  is  entitled  under  and 
by  ^drtue  of  the  proposition  made  thereto  by  the  Congress  of  the  United 
States,  by  an  Act  supplemental  to  the  Act  for  the  admission  of  the  States 
of  Iowa  and  Florida  into  the  Union,  approved  March  3,  1845,  and  an  Act 
of  the  General  Assembly  of  the  State  entitled  an  Act  and  Ordinance 
accepting  the  proposition  made  by  Congress  on  the  admission  of  Iowa  into 
the  Union  as  a  State,  approved  January  15,  1849,  to  five  per  centum  on 
the  Government  price  of  all  land  sold  in  this  State  by  the  United  States  for 
military  land  warrants  since  January  15,  1849. 

Resolved.  That  the  Governor  of  this  State  be  authorized  and  requested 
to  take  such  steps  as  he  may  deem  best  to  procure  from  the  United  States 
the  moneys  as  claimed  to  be  due  this  State  by  the  foregoing  resolution, 
approved  January  23,  1857. 

State  of  Iowa,  Executive  DEPART^[E^;T, ) 
Des  Moines,  February  21,  1873.      | 

The  resolution  of  the  General  Assembly  of  this  State,  passed  February 
19,  1873,  a  copy  of  which  is  hereto  annexed,  is  made,  as  the  former  resolu- 
tion, a  part  of  tliis  contract;  except  so  far  as  Indian  reservations  are 
concerned,  on  which  the  said  Lowe  is  to  have  twenty-five  per  cent  on  the 
amount  which  mav  be  collected. 

C.  C.  CARPENTER, 

Governor  of  Iowa. 
R.  P.  LOWE. 
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State  of  Ioava,  ss. 

The  following  contract  is  hereby  modified  so  as  to  authorize  Edson  A. 
Lowe  to  assist  the  said  Ralph  P.  Lowe,  his  father,  as  agent  thereunder,  and 
in  case  of  the  latter's  death  or  inability  to  act,  he,  the  said  Edson  A. 
Lowe,  shall  become  such  agent  in  the  room  of  his  said  father,  and  be  enti- 
tled to  receive  the  same  benefit  and  pay  under  said  contract,  if  successful, 
that  the  said  Ralph  P.  Lowe  would  have  been  entitled  to. 

JNO.  H.  GEAR,  Governor  of  Iowa. 
Des  Moines,  Iowa,  October  8,  1881. 

JOINT    RESOLUTION    IX    RELATION   TO    STATE    AGENT,    HIS 

DUTIES,  ETC. 

Be  it  resolved  hy  the  General  Assembly  of  the  State  of  loira.  That  the  Joint 
Resolution,  relative  to  the  appointment  of  an  agent  to  collect  from  the 
United  States  certain  moneys  due  to  the  State  of  Iowa,  approved  February 
21,  1872,  and  the  action  of  the  Governor  thereunder  in  appointing  Ralph 
P.  Lowe  State  Agent,  be  so  amended  as  to  embrace  the  claims  of  the  State 
of  Iowa,  on  account  of  other  lands  in  this  State  disposed  of  by  the  United 
States,  under  all  other  warrants  issued  for  military  purposes,  and  for  Indian 
reservations. 

Approved  February  20,  1873. 

I,  Josiah  T.  Young,  Secretary  of  State  of  th6  State  of  Iowa,  hereby  certify 
that  the  foregoing  is  a  true  and  correct  copy  of  a  Joint  Resolution,  passed 
at  the  adjourned  session  of  the  Fourteenth  General  Assembly,  as  the  same 
appears  in  the  original  enrolled  resolution,  now  on  file  in  this  office,  and 
approved  February  20,  1873. 

In  testimony  w^hereof,  I  have  hereunto  set  my  hand,  and  caused  the 
great  seal  of  the  State  to  be  affixed. 

Done  at  Des  Moines,  this  twentieth  day  of  February,  A.  D.  1873. 

fThe  Great  Seal  of  the  State  of  Iowa.] 

JOSIAH  T.  YOUNG, 

Secretary  of  State. 

JOINT  RESOLUTION. 

Joint  Resolution  relative  to  the  appointment  of  an  agent  for  the  collec- 
tion of  amount  due  from  the  United  States  to  the  State  of  Iowa,  on  account 
of  lands  conveyed  to  non-commissioned  officers,  musicians,  and  privates,  in 
the  late  Mexican  war. 

Be  it  resolved  hy  the  General  Assembly  of  the  State  of  Iowa,  That  the  Gov- 
ernor be  and  is  hereby  authorized  and  empowered  to  appoint  an  agent  in 
behalf  of  this  State  to  prosecute  to  final  decision  before  Congress,  or  in  the 
Courts,  the  claim  of  this  State  for  the  five  per  cent  due  to  the  same  from 
the  United  States  upon  the  lands  in  this  State,  disposed  of  under  military 
warrants  issued  to  non-commissioned  officers,  musicians,  and  privates,  in 
the  late  Mexican  war.  and  that  such  agent  shall  be  well  informed  in  the 
law,  and  shall  be  allowed  such  compensation  as  shall  be  agreed  upon 
between  the  Governor  and  himself,  and  to  be  paid  only  after  the  recovery 
of  the  claim  in  whole  or  in  part,  and  not  to  be  paid  out  of  any  other  fund  ; 
and  provided  that  the  State  shall  not  be  otherwise  liable  for  any  expenses 
whatever  attending  the  prosecution  of  such  claim. 

Approved  February  21,  1872. 
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I,  Ed.  Wright,  Secretary  of  State  of  the  State  of  Iowa,  hereb}-  certify  that 
the  above  and  foregoing  is  a  true  and  correct  copy  of  a  resolution  passed  by 
the  Legislature  of  the  State  of  Iowa,  and  approved  February  21,  1872,  as 
the  same  appears  from  the  original  roll  in  this  office. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the  great 
seal  of  the  State  to  be  affixed. 

Done  at  Des  Moines,  this  twenty-third  day  of  February,  A.  D.  1872. 

[seal.]  ED.  WRIGHT, 

Secretary  of  State. 

In  pursuance  of  the  object  and  intent  of  the  foregoing  resolution,  which 
is  made  a  part  of  this  agreement,  I,  C.  C.  Carpenter,  Governor  of  the  State 
of  Iowa,  do  by  these  presents  stipulate  with  R.  P.  Lowe  of  Keokuk.  Iowa, 
that,  in  consideration  that  he,  the  said  Lowe,  shall  diligently  and  to  the 
best  of  his  abilitv  prosecute  and  collect  the  claim  specified  in  said  resolu- 
tion, and  upon  the  terms  therein  contemplated,  that  he,  the  said  Lowe, 
shall  have  and  be  entitled  to  receive  for  his  ser^'ices  in  the  premises  thirty- 
three  and  one  third  per  cent  upon  the  amount  so  collected.  proAided  there 
shall  be  no  charge  whatever  to  the  State,  either  for  expenses  or  services,  in 
case  of  failure. 

Februarv  24,  1872. 

C.  C.  CARPENTER, 

Governor  of  Iowa. 
R.  P.  LOWE. 
State  of  Iowa,  ss. 

The  foregoing  contract  is  hereby  modified  so  as  to  authorize  Edson  A. 
Lowe  to  assist  the  said  Ralph  P.  Lowe,  his  father,  as  agent  thereunder; 
and  in  case  of  the  latter's  death  or  inability  to  act.  he.  the  said  Edson  A. 
Lowe,  shall  become  such  agent  in  the  room  of  his  said  father,  and  be 
entitled  to  receive  the  same  benefit  and  pay  under  said  contract,  if  suc- 
cessful, that  the  said  Ralph  P.  Lowe  would  have  been  entitled  to. 

JXO.  H.  GEAR. 

Governor  of  Iowa. 

Des  Moines,  Iowa,  October  8,  1881. 

For  and  in  consideration  of  certain  lands  sold  and  conveyed  to  me  by 
Wm.  Leighton  and  Carleton  H.  Perry,  I  have  transferred  to  them,  the  said 
Leighton  and  Perry,  by  written  instruments  which  they  hold,  an  interest 
in  the  within  contract,  to  the  amount  of  '$13,440. 

R.  P.  LOWE. 

The  following  is  a  memorandum  of  an  agreement,  bearing  date  thirty- 
first  dav  of  Mav,  A.  D.  1878.  bv  which  I  have  assigned  to  Asa  Whitehead, 
of  Wasiiington.'D.  C,  and  Elijah  G.  Coffin,  of  Springfield.  Ohio,  .$12,000  of 
my  interest  in  the  within  agreements,  for  a  good  and  valuable  considera- 
tion, which  has  been  fullv  paid  bv  them. 

R.  P.  LOWE. 

Attest:  Wm.  A.  Van  Duzer. 

State  of  Iowa.  Executive  Department. 

To  all  whom  these  presents  shall  come,  greeting: 

Whereas.  Ralph  P.  Lowe,  of  Lee  County,  has  been  appointed,  in  pursu- 
ance of  and  in  accordance  with  Joint  Resolution  Number  Five,  of  the  Acts 
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and  Joint  Resolutions  of  the  Fourteenth  General  Assembly  of  the  State  of 
Iowa,  approved  February  21,  1872,  an  agent  in  behalf  of  this  State  to 
prosecute  to  final  decision,  before  Congress  or  in  the  Courts,  the  claim  of 
this  State  for  the  five  per  cent  due  to  the  same  from  the  United  States  upon 
the  lands  in  this  State  disposed  of  under  military  warrants,  issued  to  non- 
commissioned officers,  musicians,  and  privates  in  the  late  Mexican  war; 

Therefore,  know  ye,  that  in  pursuance  of  law,  I,  Cyrus  C.  Carpenter, 
Governor  of  the  State  of  Iowa,  in  the  name  and  by  the  authority  of  the 
people  of  the  State,  do  hereby  conmiiission  him  to  said  office,  with  full 
powers  and  authority  to  execute  and  fulfill  the  duties  thereof  according  to 
law,  and  to  enjoy  all  the  rights,  authorities,  pri\dleges,  and  emoluments 
thereto  legally  appertaining  for  the  full  term  of  which  he  has  been  appointed, 
unless  this  commission  be  sooner  revoked  or  annulled  by  lawful  authority. 

In  testimon}'  whereof  I  have  hereunto  set  my  hand  and  caused  to  be 
affixed  the  great  seal  of  the  State  of  Iowa.  Done  at  Des  Moines,  this 
twenty-fourth  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-two,  of  the  State  of  Iowa,  the  twenty-sixth,  and  of 
the  Independence  of  the  United  States,  the  ninety-sixth. 

By  the  Governor.  C.  C.  CARPENTER. 

[The  Great  Seal  of  the  State  of  Iowa.] 

ED.  WRIGHT, 

Secretary  of  State. 

I,  Henry  W.  Sohon,  a  United  States  Commissioner  for.  the  District  of 
Columbia,  do  hereby  certify  that  the  foregoing  copies  of  certain  papers 
have,  each  and  all,  been  'by  me  carefully  compared  with  the  originals 
thereof  this  day  shown  me,  and  that  they  are,  each  and  all,  full,  true,  and 
correct  copies  of  said  originals,  which  are  as/ollows,  to  wit : 

First — Modification  of  contract,  signed,  C.  C.  Carpenter,  Governor,  of 
Iowa,  and  R.  P.  Lowe,  dated  February  21,  1873. 

Second — Modification  of  contract,  signed,  John  H.  Gear,  Governor  of 
Iowa,  dated  October  8,  1881. 

Third — Certified  copy  of  a  Joint  Resolution  of  General  Assembly  of  Iowa, 
approved  February  20,  1873. 

Fourth — Certificate  of  Josiah  T.  Young,  Secretary  of  State  of  Iowa,  to 
foregoing  copy,  dated  February  20,  1873. 

Fifth — Certified  copy  of  Joint  Resolution  of  General  Assembly  of  Iowa, 
approved  February  21,  1872. 

Sixth — Certificate  of  Ed.  Wright,  Secretary  of  State  of  Iowa,  to  foregoing 
copy,  dated  February  23,  1872. 

Seventh — Contract  between  C.  C.  Carpenter,  Governor  of  Iowa,  and  R.  P. 
Lowe,  dated  February  24,  1872. 

Eighth — Modification  of  contract,  signed  by  John  H.  Gear,  Governor  of 
Iowa,  dated  October  8,  1881. 

Ninth — Transfer  from  R.  P.  Lowe  to  William  Leighton  and  Carleton  H. 
Perry. 

Tenth — Assignment  of  R.  P.  Lowe  to  Asa  Whitehead  and  Elijah  G. 
Coffin,  memorandum  of  May  31,  1878. 

Eleventh — A  commission  to  Ralph  P.  Lowe,  signed  C.  C.  Carpenter, 
Governor  of  Iowa,  dated  February  24,  1872. 

In  testimony  whereof,  I  have  this  eighth  day  of  June,  A.  D.  1886,  here- 
6" 
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unto  set  my  hand  and  affixed  my  seal,  at  the  City  of  Washington,  in  the 
District  of  Columbia. 
[seal.]  henry  W.  SOHON, 

United  States  Commissioner,  District  of  Columbia. 


EXHIBIT  No.  14. 

Supreme  Court  of  the  United  States.    Nos.  3  and  4  (original).— October  Term,  1883. 

No.  3.    In  the  matter  of  The  State  of  Iowa,   ^ 

!    Petitions  for  Writs  of 
No.  4.     In  the  matter  of  The  State  of  Illinois,    |  Mandamus. 

Petitioner.  J 

Under  the  Act  of  March  3,  1845,  ch.  76,  relating  to  the  admission  of  Iowa  into  the 
Union,  or  the  Act  of  April  18,  1818,  ch.  67,  for  the  admission  of  the  State  of  Illinois  into 
the  Union,  by  which  "  hve  per  cent  of  the  net  proceeds  "  of  public  lands  lying  within  the 
State,  and  afterwards  "sold  by  Congress,"'  shall  be  reserved  and  appropriated  for  certain 
public  uses  of  the  State,  the  State  is  not  entitled  to  a  percentage  on  the  value  of  lands 
disposed  of  by  the  United  States  in  satisfaction  of  military  land  warrants. 

[March  3,  1884.] 

Mr.  Justice  Gray  delivered  the  opinion  of  the  Court. 

These  are  petitions  filed  in  this  Court  by  each  of  the  States  of  Idwa  and 
Illinois,  at  the  relation  of  its  Governor,  relying  upon  the  provision  of  an 
Act  of  Congress  relating  to  its  admission  into  the  Union,  by  which  it  was 
agreed  that  "  five  per  cent  of  the  net  proceeds  "  of  lands  lying  within  the 
State,  and  afterwards  "sold  by  Congress,"  should  be  appropriated  for  cer- 
tain public  uses  of  the  State;  contending  that  the  State  was  thereby 
entitled  to  five  per  cent  of  the  value,  computed  at  the  rate  of  one  dollar 
and  twenty-five  cents  per  acre,  of  lands  disposed  of  by  Congress  in  satisfac- 
tion of  military  land  warrants;  and  prajdng  for  a  writ  of  mandamus  to  the 
Commissioner  of  the  General  Land  Ofiice,  to  compel  him,  in  accordance 
with  Section  456  of  the  Re\nsed  Statutes,  to  state  an  account  between  the 
United  States  and  the  State,  for  the  purpose  of  ascertaining  the  sum  of 
money  so  due  to  the  State,  and  to  transmit  the  account  to  the  Comptroller 
of  the  Treasury  for  his  examination  and  action,  to  the  end  that  that  sum 
might  be  allowed  and  paid  by  the  United  States. 

The  provisions  of  the  Acts  of  Congress,  on  which  the  petitioners  rely,  are 
as  follows: 

The  sixth  section  of  the  Act  of  Congress  of  March  3,  1845,  ch.  76, 
supplemental  to  the  Act  of  the  same  day  by  which  the  State  of  Iowa  was 
admitted  into  the  Union,  contained,  among  the  propositions  offered  to  the 
Legislature  of  the  State  for  its  acceptance  or  rejection,  and  which,  if  ac- 
cepted under  the  authority  conferred  on  the  Legislature  by  the  Convention 
which  framed  the  Constitution  of  the  State,  should  be  obligatory  upon  the 
United  States,  the  following: 

Fifth — That  five  per  cent  of  the  net  proceeds  of  sales  of  all  public  lands  lying  within 
the  said  State,  which  have  been  or  shall  be  sold  by  Congress  from  and  after  the  admission 
of  said  State,  after  deducting  all  the  expenses  incident  to  the  same,  shall  be  appropriated 
for  making  public  roads  and  canals  within  the  said  State,  as  the  Legislature  may  direct; 

frovided,  that  the  five  foregoing  propositions  herein  offered  are  on  the  condition  that  the 
.egislature  of  the  said  State,  by  virtue  of  the  powers  conferred  upon  it  by  the  Convention 
which  framed  the  Constitution  of  the  said  State,  shall  provide,  by  an  ordinance,  irrevoca- 
ble without  the  consent  of  the  United  States,  that  the  said  State  shall  never  interfere  with 
the  primary  disposal  of  the  soil  within  the  same  by  the  United  States,  nor  with  any  regu- 
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lations  Cong:ress  may  find  necessary  for  securing  the  title  in  such  soil  to  the  bona  fide 
purchasers  thereof;  and  that  no  tax  sliall  be  imposed  on  lands  the  property  of  the  United 
8tates;  and  that  in  no  case  shall  non-resident  proprietors  be  taxed  higher  than  residents; 
and  that  the  bounty  lands  granted,  or  hereafter  to  be  granted,  for  military  services  during 
the  late  war,  shall,"  while  they  continue  to  be  held  by  the  patentees  or  their  heirs,  remain 
exempt  from  any  tax  laid  by  order  or  under  the  authority  of  the  State,  whether  for  State, 
county,  townshij),  or  any  other  purpose,  for  the  term  of  three  years  from  and  after  the 
date  of  the  patents,  respectively.    (5  Stat.  790.) 

The  sixth  section  of  the  Act  of  Congress  of  April  18,  1818,  ch.  67,  to  ena- 
ble the  people  of  the  Illinois  Territory  to  form  a  Constitution  and  State 
Government,  and  for  the  admission  of  the  State  of  Illinois  into  the  Union, 
contained  among  the  propositions  offered  to  the  Convention  of  the  Territory, 
and  which,  if  accepted  by  the  Convention,  should  be  obligatory  upon  the 
United  States,  the  following: 

Third — That  five  per  cent  of  the  net  proceeds  of  the  lands  lying  within  such  State,  and 
which  shall  be  sold  by  Congress  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  nineteen,  after  deducting  all  expenses  incident  to  the  same,  shall  be 
reserved  for  the  purposes  following,  viz. :  two  fifths  to  be  disbursed,  under  the  direction  of 
Congress,  in  making  roads  leading  to  the  State;  the  residue  to  be  appropriated  by  the 
Legislature  of  the  State,  for  the  encouragement  of  learning,  of  which  one  sixth  part  shall 
be  exclusively  bestowed  on  a  college  or  university;  provided  ahvai/s,  that  the  four  foregoing 
propositions  herein  offered,  are  on  the  conditions  that  the  convention  of  the  said  State 
shall  provide,  by  an  ordinance,  irrevocable  without  the  consent  of  the  United  States,  that 
every  and  each  tract  of  land  sold  by  the  United  States  from  and  after  the  first  day  of  Jan- 
uary, one  thousand  eight  hundred  and  nineteen,  shall  remain  exempt  from  any  tax  laid 
by  order  or  under  any  authority  of  the  State,  whether  for  State,  county,  or  town.ship,  or 
any  other  purpose  whatever,  for  the  term  of  five  years  from  and  after  the  day  of  sale; 
and  further,  that  the  bounty  lands  granted,  or  hereafter  to  be  granted,  for  military  services 
during  the  late  war,  shall,  while  they  continue  to  be  held  by  the  patentees  or  their  heirs, 
remain  exempt,  as  aforesaid,  from  all  taxes,  for  the  term  of  three  years  from  and  after 
the  date  of  the  patents  respectively;  and  that  all  the  lands  belonging"  to  the  citizens  of  the 
United  States,  residing  without  the  said  State,  shall  never  be  taxed  higher  than  lands 
belonging  to  persons  residing  therein.    (3  Stat.  430, 431.) 

By  the  Act  of  Congress  of  March  2,  1855,  ch.  139,  entitled  "  An  Act  to 
settle  certain  accounts  between  the  United  States  and  the  State  of  Alabama," 
it  was  enacted  as  follows: 

That  the  Commissioner  of  the  General  Land  Office  be  and  he  is  hereby  required  to 
state  an  account  between  the  United  States  and  the  State  of  Alabama,  for  the  purpose  of 
ascertaining  what  sum  or  sums  of  money  are  due  to  said  State,  heretofore  unsettled, 
under  the  sixth  section  of  the  Act  of  March  second,  eighteen  hundred  and  nineteen,  for 
the  admission  of  Alabama  into  the  Union ;  and  that  he  be  required  to  include  in  said 
account  the  several  reservations  under  the  various  treaties  with  the  Chickasaw,  Choctaw, 
and  Creek  Indians  within  the  limits  of  Alabama,  and  allow  and  pay  to  said  State  five  per 
centum  thereon,  as  in  case  of  other  sales.    (10  Stat.  630.) 

By  the  Act  of  June  o,  1857,  ch.  104,  entitled  "  An  Act  to  settle  certain 
accounts  between  the  United  States  and  State  of  Mississippi  and  other 
States,"  it  was  enacted  as  follows: 

Section  1.  That  the  Commissioner  of  the  General  Land  Office  be  and  he  is  hereby 
required  to  state  an  account  between  the  United  States  and  the  State  of  Mississippi,  for 
the  purpose  of  ascertaining  what  sum  or  sums  of  money  are  due  to  said  State,  heretofore 
unsettled,  on  account  of  the  public  lands  in  said  State,  and  upon  the  same  principle  of 
allowance  and  settlement  as  prescribed  in  the  "Act  to  settle  certain  accounts  between 
the  United  States  and  the  State  of  Alabama,"  approved  the  second  March,  eighteen  hun- 
dred and  fifty-five;  and  that  he  be  required  to  include  in  said  account  the  several  reserva- 
tions under  the  various  treaties  with  the  Chickasaw  and  Choctaw  Indians  within  the 
limits  of  Mississippi,  and  allow  and  pay  to  the  said  State  five  per  cent  thereon,  as  in  case 
of  other  sales,  estimating  the  lands  at  "the  value  of  one  dollar  and  twenty-five  cents  per 
acre. 

Sec.  2.  That  the  said  Commissioner  shall  also  state  an  account  between  the  United 
States  and  each  of  the  other  States  upon  the  same  principles,  and  shall  allow  and  pay  to 
each  State  such  amount  as  .shall  thus  be  found  due,  estimating  all  lands  and  permanent 
reservations  at  one  dollar  and  twenty-five  cents  per  acre.    (11  Stat.  200.) 
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Each  petition  alleged  that  the  State  had  accepted  the  propositions,  and 
faithfully  kept  and  performed  on  its  part  the  conditions  set  forth  in  the 
Act  of  admission;  that  prior  to  the  dates  of  the  passage  of  the  Acts 
of  1855  and  1857  respectiveh',  the  five  per  cent  on  the  cash  sales  of 
the  public  lands  hang  within  the  States  of  Alabama  and  Mississippi 
had  been  regularly  and  periodically  paid  to  those  States  respectively,  so 
that  at  those  dates  there  were  no  unsettled  accounts  growing  out  of  the 
five  per  cent  clause  of  the  Acts  for  the  admission  of  those  States  into 
the  Union,  except  for  lands  entered  and  purchased  with  military  land 
warrants;  and  that  by  the  Act  of  1857  it  was  the  duty  of  the  Commis- 
sioner of  the  General  Land  Office,  when  required  to  do  so,  to  state  an 
account  between  the  United  States  and  each  State  upon  the  same  princi- 
ples of  allowance  as  prescribed  in  the  Act  of  1855,  and  by  that  Act  it  was 
his  duty,  upon  proper  application,  to  state  such  an  account  for  the  purpose 
of  ascertaining  what  sum  or  sums  of  money,  theretofore  unsettled,  under 
the  Act  for  the  admission  of  the  State  into  the  Union,  were  due  to  it  on 
account  of  lands  lying  within  the  State,  disposed  of  by  the  United  States 
for  or  in  the  satisfaction  and  redemption  of  military  land  warrants,  issued 
by  the  United  States  for  military  ser^dces. 

Each  petition  further  alleged  that  the  Government  of  the  United  States, 
in  disposing  of  the  public  lands  by  sale  in  this  and  other  Western  States, 
adopted  two  methods:  one  for  cash;  the  other  for  the  redemption  of  its  out- 
standing military  warrants  or  obligations,  calling  for  a  specific  quantity  of 
land,  issued  to  the  soldiers  who  had  enlisted  and  served  in  the  different  wars 
of  the  country,  under  statutes  enacted  in  advance  of  their  enlistment,  and 
as  a  compensation  for  their  militarv  ser\'ices. 

Each  petition  suggested  that  by'the  Act  of  August  14.  1848,  ch.  180  (9 
Stat.  332),  military  land  warrants  were  made  receivable,  at  the  rate  of 
one  dollar  and  twenty-five  cents  per  acre  for  the  number  of  acres  therein  con- 
tained, in  pavment  for  anv  of  the  public  lands  subject  to  private  entrv: 
and  that  by  the  Act  of  March  22.  1852,  ch.  19  (10  Stat.  3),  all  military 
land  warrants,  theretofore  and  thereafter  issued,  were  made  assignable  by 
the  persons  to  whom  they  were  issued,  and  also  made  receivable  from  their 
assignees,  at  the  rate  aforesaid  per  acre,  in  payment  for  any  of  the  public 
lands  located  and  taken  up  under  the  preemption  laws  of  the  United 
States. 

Each  petition  further  alleged  that  the  five  per  cent  had  been  allowed 
and  paid  to  the  petitioner,  at  stated  and  proper  periods,  on  sales  for  cash, 
but  had  been  withheld  on  lands  located  and  purchased  with  military  land 
warrants;  that  the  sum  so  withheld  amounted  to  $881,006  60  in  the  case 
of  Iowa,  and  $595,853  31  in  the  case  of  Illinois:  that  the  respondent,  though 
formally  requested,  had  refused  to  state  an  account  as  prayed  for;  and  that 
the  dutv  of  stating  such  an  account  was  purely  ministerial  and  mandatory 
in  its  character,  leading  no  room  for  the  exercise  of  his  own  judgment  and 
discretion  in  its  performance. 

Upon  each  of  these  petitions  a  rule  to  show  cause  was  granted  at  the  last 
term.  The  Commissioner  of  the  General  Land  Office  at  this  term  filed 
an  answer,  in  the  nature  of  a  return  to  each  rule,  admitting  that  upon  the 
facts  stated  in  the  petition,  as  modified  and  explained  bj'  the  facts  set 
forth  below,  he  refused  to  state  the  account  prayed  for.  and  alleging  that 
the  grounds  of  his  refusal  were  these: 

First — That  neither  the  Act  of  Congress  relating  to  the  admission  of  the 
State  into  the  Union,  nor  the  Acts  of  1855  and  1857,  authorized  the  State 
to  claim  a  percentage  upon  public  lands  disposed  of  by  the  United  States 
to  the  holders  of  bount}'  land  warrants. 
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Second — That  the  meaning  of  those  statutes  had  been  established,  as 
between  the  parties,  by  the  contemporaneous  and  continuous  construction 
thereof  by  the  General  Land  Office  and  the  State  in  numerous  and  impor- 
tant transactions,  each  of  which  suggested  a  question,  if  one  existed,  as  to 
their  construction. 

In  the  case  of  the  State  of  Iowa,  the  answer  alleged  that  between  August, 
1848,  and  July,  1858,  eleven  different  settlements  had  been  made  in  the 
General  Land  Office  for  the  percentage  due  to  the  State,  covering  in  all 
the  sum  of  $580,710  49,  in  none  of  which  was  the  present  claim  suggested, 
although  from  time  to  time  during  that  period  large  amounts  of  the  public 
lands  lying  within  the  State  had  been  disposed  of  by  the  United  States  to 
the  holders  of  such  warrants;  that  this  contemporaneous  practical  con- 
struction had  governed  all  transactions  with  the  nineteen  States  interested 
in  the  statutory  pro^^sion  under  consideration;  that  on  September  7,  1858, 
the  State  of  Iowa  made  a  formal  demand  upon  the  Secretary  of  the  Interior, 
as  the  official  superior  of  the  then  Commissioner  of  the  General  Land 
Office,  to  be  allowed  the  percentage  now  claimed;  and  that  its  demand 
was  refused,  for  the  reason  stated  by  the  Secretary  in  the  following  letter 
to  the  Governor  of  Iowa: 

Department  of  the  Interior,  September  20,  1858. 

In  reply  to  your  letter  of  the  seventh  instant,  in  relation  to  the  application  for  an 
allowance  of  five  per  centum,  claimed  to  be  due  the  State  of  Iowa  on  military  land  war- 
rant locations,  I  have  the  honor  to  state  that,  in  my  opinion,  the  Act  of  1847,  to  which 
you  refer,  is  a  bounty  land  Act,  and  that  no  distinction  can  properly  be  made  between 
locations  made  under  it  and  those  made  under  other  bounty  land  laws.  The  location  of 
warrants  issued  under  the  Act  of  1817,  is  not  considered  as  constituting  a  sale  of  the 
public  lands,  as  contemplated  by  the  Act  admitting  Iowa  into  the  Tnion.  That  Act 
appropriated  five  per  cent  of  the  net  proceeds  of  sales  of  all  public  lands  for  making  pub- 
lic roads  and  canals  within  the  State.  There  being  no  net  proceeds  accruing  from  loca- 
tions by  military  land  warrants,  the  allowance  of  five  per  centum  on  such  locations  can- 
not be  regarded  as  having  been  appropriated  or  provided  for  by  law. 

.7.  THOMPSON,  Secretary. 
Governor  R.  P.  Lowe,  Iowa. 

The  answer  in  the  case  of  the  State  of  Iowa  further  alleged  that  this 
was  the  only  demand  ever  made  by  the  State  of  Iowa,  or  by  any  other 
State,  upon  the  Secretary  of  the  Interior  or  upon  the  Commissioner  of  the 
General  Land  Office,  in  accordance  Avith  the  claim  now  set  up;  and  that 
the  State  of  Iowa  had  ever  since  practically  acquiesced  in  the  construc- 
tion suggested  by  the  Secretary  of  the  Interior,  and  had  confined  its  efforts 
to  applications  to  Congress  for  a  change  in  the  statutes. 

In  the  case  of  the  State  of  Illinois,  the  answer  alleged  that  from  Novem- 
ber, 1830.  to  September,  1863,  thirty-three  different  settlements  had  been 
made,  covering  in  all  the  sum  of  $711,744  82,  and  of  which  that  made  in 
1863.  for  $1,565  80,  was  for  Indian  reservations  only,  in  none  of  which  was 
the  present  claim  suggested,  although  from  time  to  time  during  fifteen  or 
more  years  of  that  period  large  amounts  of  the  public  lands  lying  within 
the  State  were  disposed  of  by  the  United  States  to  holders  of  bounty  land 
warrants. 

Each  answer  concluded  by  denying  that  the  petitioner,  in  any  view  of 
the  case,  was  entitled  to  a  writ  of  mandamus. 

The  ffi'st  question  argued  in  each  of  these  cases  may  be  shortly  stated 
thus:  Is  the  State,  under  the  compact  made  with  it  by  Congress  at  the 
time  of  its  admission  into  the  Union,  by  which  "  five  per  cent  of  the  net 
proceeds"  of  public  lands  lying  within  the  State,  and  "  sold  by  Congress" 
after  such  admission,  shall  be  reserved  and  appropriated  for  the  benefit  of 
the  State,  entitled  to  a  percentage  on  the  value  of  lands,  not  sold  by  the 
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United  States  for  cash,  but  disposed  of  by  the  United  States  in  satisfaction 
of  mihtary  land  warrants  ? 

This  question  is  rendered  important  by  the  large  sums  of  money  involved, 
and  by  the  fact  that  similar  stipulations  are  contained  in  Acts  passed  by . 
Congress  relating  to  seventeen  other  western  or  southern  States,  beginning 
with  Section  7  of  the  Act  of  April  30,  1802,  Chapter  40,  for  the  admission 
of  the  State  of  Ohio  into  the  Union.     (2  Stat.  175.) 

Upon  full  consideration  of  the  question,  with  the  aid  of  the  able  argu- 
ments of  counsel,  the  Court  is  of  opinion  that  lands  disposed  of  by  the 
United  States  in  satisfaction  of  military  land  warrants  are  not  sold,  within 
the  meaning  of  the  statutes  upon  which  the  petitioners  rely. 

A  sale,  in  the  ordinary  sense  of  the  word,  is  a  transfer  of  property  for  a 
fixed  price  in  money  or  its  equivalent.  When  property  or  money  is  trans- 
ferred or  paid  as  a  compensation  for  service,  the  property  or  money  may  be 
said  to  be  the  price  of  the  service;  but  it  can  hardly  be  said  that  the  ser- 
vice is  the  price  of  the  property  or  money,  or  that  the  property  or  money  is 
sold  to  the  person  performing  the  service.  Nor  can  it  be  said  that  the  pay 
of  an  officer  or  soldier  in  the  army  or  navy  is  sold  to  him  by  the  Govern- 
ment in  consideration  of  a  price  paid  by  him. 

Land  or  money,  other  than  current  salary  or  pay,  granted  by  the  Gov- 
ernment to  a  person  entering  the  military  or  naval  service  of  the  country^ 
has  always  been  called  a  bounty;  and  while  it  is  by  no  means  a  gratuity, 
because  the  promise  to  grant  it  is  one  of  the  considerations  for  which  the 
soldier  or  sailor  enters  the  service,  yet  it  is  clearly  distinguishable  from 
salary  or  pay  measured  by  the  time  of  service.  For  example,  it  was  held 
by  Lord  Mansfield  and  the  Court  of  King's  Bench  in  1874,  that  though 
the  master  of  an  apprentice  was  entitled  by  the  Act  of  Parliament  of  2 
and  3  Anne,  Chapter  6,  Section  17,  to  the  wages  of  his  apprentice  enlisting 
into  the  navy,  yet  the  apprentice's  share  of  prize  money  belonged  to  him- 
self, and  not  to  his  master,  because  it  was  not  wages,  but  the  bounty  of  the 
crown.  {Carsan  v.  Watts,  3  Doug.  350;  Fades  y.  Vandeput,  4  Doug.  1.) 
Upon  like  grounds,  it  has  been  held  that  bounty  money  paid  by  the  United 
States,  or  by  a  State,  city,  or  town,  upon  the  enlistment  of  a  minor  as  a 
soldier,  during  the  recent  war,  belonged  to  him,  and  not  to  his  father  or 
master.  (Banks  v.  Conant,  14  Allen,  497;  Kelly  v.  Sprout,  97  Mass.  169. 
See  also  Alexander  v.  Wellington,  2  Russ.  &  Myl.  35,  56,  64.) 

The  learned  counsel  for  the  State  of  Iowa  referred  to  General  Washington's 
Circular  Letter  of  June  8, 1783,  to  the  Governors  of  the  States,  and  especially 
to  the  passage  in  which  he  insisted  that  the  half  pay  and  commutation 
promised  by  the  Congress  of  the  Confederation  to  the  officers  of  the  army, 
during  the  war  of  the  Revolution,  "  should  be  viewed,  as  it  really  was,  a 
reasonable  compensation  offered  by  Congress,  at  a  time  when  they  had 
nothing  else  to  give,  to  the  officers  of  the  army  for  services,  then  to  be  per- 
formed; it  was  the  only  means  to  prevent  a  total  dereliction  of  the  service; 
it  was  a  part  of  their  hire;  I  may  be  allowed  to  say,  it  was  the  price  of  their 
blood  and  of  your  independency;  it  is  therefore  more  than  a  common  debt; 
it  is  a  debt  of  honor;  it  can  never  be  considered  as  a  pension  or  gratuity, 
nor  be  canceled  until  it  is  fairly  discharged."  But  in  the  very  next  para- 
graph he  spoke  of  "the  bounties  many  of  the  soldiers  have  received," 
"besides  the  donation  of  lands." 

The  question  before  us  is  not  whether  the  promise  by  the  Government  of 
a  bounty  in  land  or  money  to  persons  entering  the  military  service  is  a 
contract  for  valuable  consideration;  but  whether,  when  carried  into  effect, 
it  constitutes  a  sale  by  the  Government;  and  it  is  quite  clear  that  land 
granted  by  way  of  reward  for  military  services  has  never  been  treated,  in 
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the  legislation  of  the  United  States  upon  the  subject,  as  sold,  but  has  always 
been  considered  as  analogous  to  money  paid  in  a  gross  sum  by  way  of 
bounty. 

By  the  resolution  of  September  16,  1776,  the  Congress  of  the  Confederation 
resolved  that '"  twenty  dollars  be  given  as  a  bounty  "  to  each  non-commis- 
sioned officer  and  private  soldier  enlisting  to  serve  during  the  war,  and  that 
"Congress  make  proN'ision  for  granting  lands"  to  officers  and  soldiers  in 
certain  proportions;  ''  such  lands  to  be  pro\dded  by  the  United  States,"  and 
any  necessary  expenses  in  procuring  them  to  be  paid  and  borne  by  the 
United  States  in  the  same  proportion  as  the  other  expenses  of  the  war.  (2 
Journals  of  Congress,  357.) 

The  Act  of  Virginia  of  December  20,  1783,  to  cede  the  Northwest  Terri- 
tory to  the  United  States,  and  the  deed  of  cession  of  March  1,  1784,  were 
upon  the  follo^dng  conditions:  That  the  territory  so  ceded  should  be  laid 
out  and  formed  into  States,  to  be  admitted  members  of  the  Federal  Union. 
That  "  a  quantity,  not  exceeding  one  hundred  and  fifty  thousand  acres  of 
land,  promised  by  this  State,  shall  be  allowed  and  granted"  to  General 
George  Rogers  Clark  and  his  officers  and  soldiers.  "That  in  case  the 
quantity  of  good  lands  on  the  southeast  side  of  the  Ohio,  upon  the  waters 
of  the  Cumberland  River,  and  between  the  Green  River  and  Tennessee 
River,  which  have  been  reserved  by  law  for  the  Virginia  troops  upon  Con- 
tinental establishment,  should,  from  the  North  Carolina  line  bearing  in 
further  upon  the  Cumberland  lands  than  was  expected,  prove  insufficient 
for  their  legal  bounties,  the  deficiency  should  be  made  up  to  the  said  troops 
in  good  lands,  to  be  laid  off  between  the  rivers  Scioto  and  Little  Miami,  on 
the  northwest  side  of  the  river  Ohio,  in  such  proportions  as  have  been 
engaged  to  them  by  the  laws  of  Virginia.  That  all  the  lands  within  the 
territory  so  ceded  to  the  United  States,  and  not  reserved  for  or  appropri- 
ated to  any  of  the  before  mentioned  purposes,  or  disposed  of  in  bounties  to 
the  officers  and  soldiers  of  theAmerican  army,  shall  be  considered  as  a  com- 
mon fund  for  the  use  and  benefit  of  such  of  the  United  States  as  have 
become  or  shall  become  members  of  the  confederation  or  federal  alliance 
of  the  said  States."     (1  Constitutions  and  Charters,  427,  428.) 

The  Acts  of  Congress,  under  the  Constitution,  containing  grants  of  land 
or  money  to  soldiers,  have  habitually  and  repeatedly  spoken  of  them  as 
bounties,  using  the  words  "  bount}'  of  three  months'  pay  and  one  hundred 
and  sixty  acres  of  land:"  "military  bounty  lands;"  " military  land  boun- 
ties;" "bounty  in  money  and  land;"  "money  bounty:"  "bounty  of  one 
hundred  and  sixty  acres  of  land;"  "bounty  in  land;"  "bounty  right;" 
"bounty  land:"  and  "military  land  bounty."  (Acts  of  December  24, 1811, 
ch.  10,  §  2;  January  11, 1812,' ch.  14,  §  12:  May  6, 1812,  ch.  77;  December 
12,  1812,  ch.  4,  §  3;  2  Stat.  669,  673,  729,  788;  January  28,  1814,  ch.  9.  §  2; 
February  10,  1814,  ch.  11,  §  4;  December  10,  1814,  ch.  10,  §§  3-5:  3  Stat. 
96,  97,  147;  February  11,  1847,  cfh.  8,  §  9;  September  28,  1850,  ch.  85;  9 
Stat.  125.  520.  See  also  French  y.  Spencer,  21  How.  228;  Maxioell  v.  Moore, 
22  How.  185.)  They  have  never  spoken  of  such  grants  of  lands  as  sales, 
or  of  the  lands  granted  as  sold. 

The  very  provisions  of  the  Acts  for  the  admission  of  the  States  of  Illinois 
and  Iowa  into  the  Union,  which  are  the  foundation  of  the  claims  now  urged, 
clearly  mark  the  distinction  between  lands  sold  for  money,  and  bounty 
lands  granted  for  military  services. 

In  the  Illinois  Act,  the  agreement  on  the  part  of  the  United  States  is 
that  "  five  per  cent  of  the  net  proceeds  of  the  lands  lying  within  such  State, 
and  which  shall  be  sold  by  Congress,"  "  shall  be  reserved,"  part  "to  be  dis- 
bursed," under  the  direction  of  Congress,  in  making  roads  leading  to  the 
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for  the  encouragement  of  learning.  And  among  the  conditions  to  be  per- 
formed on  the  part  of  the  State  are:  First — "that  every  and  each  tract  of 
land  sold  by  the  United  States"  shall  remain  exempt  from  all  State  taxa- 
tion for  "five  years  from  and  after  the  day  of  sale."  Second — "that  the 
bounty  lands  granted,  or  hereafter  to  be  granted,  for  military  ser^dces  during 
the  late  war,  shall,  while  they  continue  to  be  held  by  the  patentees  or  their 
heirs,"  be  exempt  from  State  taxation  for  "  three  years  from  and  after  the 
date  of  the  patents  respectively."  To  hold  that  "lands  sold  by  Congress" 
included  "bounty  lands  granted  for  military  services"  would  make  these 
two  conditions  contradictory  of  each  other;  for  "  every  and  each  tract  of  land 
sold  by  the  United  States"  was  to  be  absolutely  exempt  from  State  taxa- 
tion for  five  3^ears,  whereas,  military  bounty  lands  were  to  be  exempt  only 
while  held  by  the  patentees  or  their  heirs,  and  not  exceeding  three  years. 

The  Iowa  Act  manifests  the  same  distinction;  for,  while  it  omits  the 
provision  exempting  "lands  sold  by  the  United  States"  from  State  tax- 
ation, it  retains  the  provision  exempting  from  taxation  "bounty  lands 
granted  for  military  services;"  and  it  emphasizes  the  meaning  of  the  lead- 
ing clause  of  the  proposition,  by  inserting  therein  the  words  "  of  sales,"  so 
as  to  read  "  five  per  cent  of  the  net  proceeds  of  sales  of  all  public  lands, 
hdng  within  the  State,  which  have  been  or  shall  be  sold  by  Congress  from 
and  after  the  admission  of  said  State,  after  deducting  all  the  expenses  inci- 
dent to  the  same,  shall  be  appropriated  for  making  public  roads  and  canals 
within  the  said  State,  as  the  Legislature  may  direct." 

When  each  of  these  Acts  speaks  of  lands  "  sold  by  Congress,"  "five  per 
cent  of  the  net  proceeds  "  of  which  shall  be  reserved,  and  be  "  disbursed  "  or 
"appropriated "  for  the  benefit  of  the  State  in  which  the  land  lies,  it  evi- 
dently has  in  view  sales  in  the  ordinary  sense,  from  which  the  United  States 
receive  proceeds,  in  "the  shape  of  money  payable  into  the  Treasury,  out  of 
which  the  five  per  cent  may  be  reserved  and  paid  to  the  State;  and  does 
not  intend  to  include  lands  promised  and  granted  by  the  LTnited  States  as 
a  reward  for  military  service,  for  which  nothing  is  received  into  the  Treas- 
ury. The  question  depends  upon  the  terms  in  which  the  compact  between 
the  United  States  and  each  State  is  expressed,  and  not  upon  any  supposed 
equity  extending  those  terms  to  cases  not  fairly  embraced  within  their  mean- 
ing- ' 

From  the  very  beginning^  of  our  existence  as  a  nation,  the  reward  of  mil- 
itary service  has  been  treated  as  a  national  object  and  a  public  use,  to 
which  the  national  domain  might  justly  and  lawfully  be  applied.  As  new 
States  have  been  successively  formed  out  of  the  territory  of  the  United 
States,  and  admitted  into  the  Union,  the  Acts  of  admission  have  reserved, 
for  the  making  of  public  highways  and  other  public  uses  of  the  State,  a 
twentieth  part  of  the  net  proceeds  of  public  lands  lying  within  the  State, 
and  afterwards  sold  by  the  United  States.  But  public  lands  taken  up  on 
military  land  warrants  issued  under  general  laws,  passed  for  the  national 
object  of  encouraging  and  rewarding  military  service,  and  not  limited  to 
an}-  particular  State,  have  no  more  been  regarded  as  lands  sold,  for  any 
portion  of  the  value  of  which  the  National  Government  should  account  to 
the  State  in  which  the  lands  are  actually  taken  up,  than  lands  reserved 
and  used  for  forts,  arsenals,  or  lighthouses. 

Some  reliance  is  placed  bv  the  petitioners  upon  the  Acts  of  Congress  of 
August  14,  1848,  ch.  180,  and  March  22,  1852,  ch.  19,  by  which  military 
land  warrants  are  made  assignable,  and  are  also  inade  receivable,  either 
from  the  original  grantee  or  from  his  assignee,  in  payment  for  public  lands, 
at  the  rate  of  one  dollar  and  twenty-five  cents  per  acre.     But  the  promise 


89 

of  the  United  States  is  made  to  the  soldier  at  the  time  of  his  entering  the 
service,  and  the  grant,  in  execution  of  that  promise,  is  made  when  the  war- 
rant is  issued  to  him,  and  in  consideration  of  services  then  already  per- 
formed. At  that  time,  no  particular  land  is  transferred  to  him,  nor  even 
the  State  designated  in  which  the  land  shall  be.  The  selection  of  the  land, 
which  lirst  determines  the  State  where  it  is  to  be  taken  up,  is  the  act,  not 
of  the  Government,  but  of  the  holder  of  the  warrant.  The  Government 
receives  no  new  consideration,  and  makes  no  new  promise  or  grant,  when 
the  warrant  is  assigned  b}'  the  soldier,  or  when  it  is  actually  located  by 
himself  or  his  assignee,  and  the  land  and  the  State  in  which  it  lies  thereby 
for  the  lirst  time  designated;  and  never,  at  any  stage  of  the  transaction, 
receives  into  the  Treasury  any  money  from  any  person. 

The  fact  that  the  Registers  and  Receivers  of  the  Land  Office,  performing 
services  in  locating  military  bounty  land  warrants,  are  authorized  by  Sec- 
tion 2  of  the  Act  of  1852  to  demand  and  receive  for  their  ser\dces,  from  the 
assignees  or  holders  of  such  warrants,  the  same  compensation '"  to  which  they 
are  entitled  by  law  for  sales  of  the  public  lands  for  cash,  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  acre,''  has  no  tendency  to  show  that  the 
United  States,  under  their  agreement  to  pay  to  the  State  five  per  cent  of  the 
net  proceeds  of  lands  sold  by  Congress,  are  bound  to  pay  five  per  cent  on 
the  value  of  lands  which  they  have  never  sold,  and  for  which  they  have 
received  no  money. 

The  Acts  of  March  2,  1855,  ch.  139,  and  March  3,  1857,  ch.  104,  requir- 
ing five  per  cent  to  be  paid  to  the  States  on  the  value  of  lands  included  in 
reservations  under  treaties  with  Indian  tribes,  had  reference  only  to  lands 
reserved  to  the  Indians  by  stipulations  in  such  treaties.  The  fact  that  the 
words  "as  in  case  of  other  sales"  are  used  in  speaking  of  lands  reserv'ed 
for  that  purpose,  and  have  never  been  so  applied  to  lands  disposed  of  in  sat- 
isfaction of  military  land  warrants,  appears  to  us,  so  far  as  it  has  any  bear- 
ing, to  imply  an  intention  to  exclude  the  latter  from  the  class  of  lands  sold, 
rather  than  to  include  them  in  this  class. 

That  class  of  decisions  of  which  United  States  v.  Watkins,  97  U.  S.  219 
is  an  example,  in  which,  under  an  Act  of  Congress,  pro^dding  that  in  case 
lands  within  territory  ceded  to  the  United  States,  claimed  under  grants 
pre^'iously  made  by  foreign  governments  and  since  confirmed,  should  be 
sold  b}'  the  United  States  before  the  confirmation,  or  could  not  be  surveyed 
and  located,  the  claimant  should  be  entitled  to  so  much  public  land  in  lieu 
thereof,  it  was  held  that  lands  granted  by  the  United  States  to  settlers 
thereon  were  included,  rests  upon  the  reasons  that  the  claimant  had  been 
deprived  of  so  much  of  his  private  property  by  the  act  of  the  United  States, 
and  that  the  statutes  in  jxiri  materia  used  the  words  "  sold  or  disposed  of." 
Neither  of  those  reasons  is  applicable  to  the  cases  before  us. 

The  conclusion  to  which  the  Court  is  brought,  upon  a  consideration  of  the 
language  of  the  statutes  relied  on,  and  of  the  nature  of  the  subjects  to 
which  they  refer,  accords  with  the  contemporaneous  and  uniform  construc- 
tion given  to  them  by  the  executive  officers  charged  with  the  duty  of  put- 
ting them  in  force.  If  the  Court  had  a  doubt  of  the  true  meaning  of  their 
provisions,  this  practical  construction  would  be  entitled  to  great  Aveight. 
(Edivards  v.  Darby,  12  Wheat.  206;  United  States  v.  State  Bank  of  North 
Carolina,  6  Pet.  29:  United  States  v.  McDanieU  7  Pet.  1;  Svrgett  v.  Lapice, 
8  How.  48;  Smythe  v.  Fiske,  23  Wall.  374:  United  States  v.  Moore.  95  U.  S. 
760:  United  States  v.  Puqk,  99  U.  S.  265;  Swift  Co.  v.  United  States,  105 
U.  S.  691,  695.) 

The  petitioners  failing  to  prove  any  lawful  claim  against  the  United 
States,  it  becomes  unnecessary  to  determine  the  further  question,  discussed 
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at  the  bar,  whether  the  writ  of  mandamus  is  an  appropriate  remedy  in 
such  cases. 

Petitions  dismissed. 

EXHIBIT  No.  15. 

Forty-eighth  Congress,  first  session.    S.  796.    Calendar  No.  682. 

In  the  Senate  of  the  United  States.  December  18,  1883.  Mr.  Miller,  of 
California,  asked  and,  by  unanimous  consent,  obtained  leave  to  bring  in 
the  following  bill;  which  was  read  twice  and  referred  to  the  Committee  on 
Public  Lands. 

June  9,  1884.  Reported  by  Mr.  Plumb,  with  an  amendment,  viz.:  Insert 
the  part  printed  in  italics. 

A  BILL 

Granting  to  the  State  of  California  five  per  centum  of  the  net  proceeds  of  the 
sale  of  public  lands  in  that  State. 

Whereas,  The  States  of  Ohio,  Louisiana,  Indiana,  Mississippi,  Illinois, 
Alabama,  Missouri,  Arkansas,  Michigan,  Florida,  Iowa,  Wisconsin,  Minne- 
sota, Oregon,  Kansas,  Nevada,  Nebraska,  and  Colorado,  constituting  the 
list  of  all  the  public  land  States  except  California,  have  each  received  a 
certain  percentum  of  the  net  proceeds  of  the  sales  of  the  public  lands 
situate  within  their  limits,  respectively;  and  whereas,  California  is  the 
only  public  land  State  that  has  not  received  any  percentum  of  the  net  pro- 
ceeds of  the  sales  of  the  public  lands  in  said  State ;  therefore 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  there  be  and  is  hereby 
granted  to  the  State  of  California  five  per  centum  of  the  net  proceeds  of  the 
sales  of  the  public  lands  which  have  been  or  may  hereafter  be  made  in 
said  State,  to  aid  in  the  support  of  the  public  or  common  schools  of  said^ 
State;  and  the  sum  of  money  necessary  to  carry  into  effect  the  provisions  of 
this  Act  is  hereby  appropriated  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated.- 

EXHIBIT  No.  16. 

Forty-eighth  Congress,  first  session.    H.  R.  111.    Printer's  No.,  111. 

In  the  House  of  Representatives.     December  10,  1883.     Read  twice, 
referred  to  the  Committee  on  the  Public  Lands,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL 

Granting  to  the  State  of  California  five  per  centum  of  the  net  proceeds  of  the 
sale  of  public  lands  in  that  State. 

Whereas,  The  States  of  Ohio,  Louisiana,  Indiana,  Mississippi,  Illinois, 
Alabama,  Missouri,  Arkansas,  Michigan,  Florida,  Iowa,  Wisconsin,  Minne- 
sota, Oregon,  Kansas,  Nevada,  Nebraska,  and  Colorado,  constituting  the 
list  of  all  the  public  land  States  except  California,  have  each  received  a 
certain  percentum  of  the  net  proceeds  of  the  sales  of  the  public  lands  situ- 
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ate  within  their  limits,  respectively;  and  whereas,  California  is  the  only- 
public  land  State  that  has  not  received  any  percentum  of  the  net  proceeds 
of  the  sales  of  the  public  lands  in  said  State;  therefore. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  there  be  and  is  hereby 
granted  to  the  State  of  California,  five  per  centum  of  the  net  proceeds  of  the 
sales  of  the  public  lands  which  have  been  or  may  hereafter  be  made  in 
said  State,  to  aid  in  the  support  of  the  public  or  common  schools  of  said 
State. 

EXHIBIT  No.  17. 

1310  Connecticut  Avenue,  Washington,  D.  C,  ) 
January  30,  1884.  )' 

Honorable  John  F.  Miller,  United  States  Senate: 

Dear  Sir:  I  have  the  honor  to  inclose  you  herewith  a  statement  of  facts 
and  argument  in  support  of  Senate  Bill  No.  796,  by  you  introduced  in  the 
Senate  on  December  18,  1883,  and  by  it  referred  to  the  Senate  Committee 
on  Public  Lands.  I  have  the  honor  to  request  that  you  will  submit  this 
statement  to  the  Chairman  of  said  committee,  and  have  it  filed  with  said 
bill,  and  request  that  the  bill  and  papers  maybe  referred  to  the  appropriate 
sub-committee,  in  order  that  early  action  may  be  had  thereon. 
Very  respectfully, 

JOHN  MULLAN, 
Agent  and  Attorney  for  the  State  of  California. 

Relating  to  Senate  Bill  No.  796.     First  session.  Forty-eighth  Congress. 

Forty-eighth  Congress,  first  session. 

In  the  matter  of  Senate  Bill  No.  796. 

CALIFORNIA  FIVE  PER  CENT  BILL. 

The  object  of  Senate  Bill  No.  796,  introduced  in  the  United  States  Senate 
on  December  18,  1883,  by  Senator  Miller  of  California,  has  solely  for  its 
object  to  place  the  State  of  California  upon  an  equal  footing  with  all  other 
public  land  States,  by  extending  to  her  the  provisions  of  a  law  similar  in 
all  respects  to  existing  laws  relating  to  the  five  per  cent  of  the  net  proceeds 
of  the  sales  of  the  public  lands  of  the  United  States  in  the  several  States. 
A  similar  bill,  H.  R.  No.  61,  was  introduced  in  the  House  of  Representa- 
tives by  Hon.  C.  P.  Berry  of  California,  on  December  13,  1881;  and  also 
Senate  Bill  No.  311  was  introduced  in  the  United  States  Senate  on  Decem- 
ber 8,  1881,  by  Senator  Farley  of  California,  and  reported  favorably  to  the 
Senate,  and  without  amendment  from  the  Senate  Committee  on  Public 
Lands,  February  20,  1882,  by  Senator  Plumb  of  Kansas,  and  which  prac- 
tically passed  the  Senate  by  having  the  provisions  therein  contained  incor- 
porated in  the  general  five  per  cent  bill  which  passed  the  Forty-seventh 
Congress,  but  all  subsequent  action  thereon  was  delayed  by  a  motion  to 
reconsider  the  general  bill  to  which  it  was  attached,  or  in  which  it  was 
incorporated,  same  being  a  bill  "■  to  authorize  the  Secretary  of  the  Interior 
to  ascertain  and  certify  the  amount  of  land  located  with  military  warrants 
in  the  States  described  therein,  and  for  other  purposes." 

Since  the  date  of  the  organization  of  the  Government  of  the  United 
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States,  to  the  present  time,  it  has  ever  been  its  pohcy,  without  a  single 
exception,  when  creating  and  admitting  new  States  into  the  Union,  to  grant 
to  said  States  some  certain  percentmn  of  the  laet  proceeds  of  the  sales  of 
the  pubhc  lands  therein. 

The  State  of  California  was  admitted  into  the  Union  September  9,  1850, 
and  in  the  Act  of  Congress  (U.  S.  Stat.,  vol.  9.  p.  452)  so  admitting  her, 
it  was  declared  that  she  should  be  admitted  on  an  equal  footing  with  all 
the  other  States  in  all  respects  whatsoever. 

Congress,  in  Section  3  of  said  Act  of  her  admission,  imposed  upon  said 
State  the  identical  obligations  and  express  conditions  as  then  and  hitherto 
imposed  upon  all  new  States,  to  wit:  ''  That  California  should  never  inter- 
fere with  the  primary  disposal  of  the  public  lands  within  its  limits,  and 
pass  no  law  and  do  no  act  whereby  the  title  of  the  United  States  and  right 
to  dispose  of  the  same  should  be  impaired  or  questioned,  and  that  she 
should  never  levy  any  tax  or  assessment,  of  any  description  whatsoever, 
upon  the  public  domain  therein,  and  that  the  non-resident  proprietors  of 
said  lands — citizens  of  the  United  States — should  not  be  taxed  higher  than 
residents;  and  that  all  the  na^dgable  waters  in  said  State  should  be  com- 
mon highways,  forever  free  to  all  citizens  of  the  United  States,  ■ndthout 
tax,  impost,  or  duty  therefor." 

Now,  these  conditions  relating  to  the  public  lands  of  the  United  States 
in  said  State,  were  quite  identical  with  those  imposed  by  Congress  upon 
other  new  States,  and  in  consideration  thereof,  and  for  other  good  and  suffi- 
cient reasons  appearing.  Congress  has  ever  granted  to  all  new  public  land 
States  a  certain  percentum  of  the  net  proceeds  of  the  sales  of  the  public 
land  therein,  the  same  to  be  expended  either  as  Congress  indicated  in  the 
granting  Acts,  or  as  the  Legislatures  of  said  States,  with  the  consent  of 
Congress,  should  subsequently  best  determine. 

These  grants  by  Congress  have  been  made  either  in  the  enabling  Acts  of 
said  States,  or  in  their  Act  of  admission,  or  by  some  subsequent  legisla- 
tion.   • 

A  table  is  hereto  appended,  wherein  are  fully  given  the  dates,  volumes, 
and  pages  of  the  United  States  Statutes  wherein  Congress  has  extended 
to  the  several  States  this  class  of  legislation,  as  applicable  to  all  the 
so  called  public  land  States,  and  also  to  the  thirteen  original  States.  Cal- 
ifornia was  admitted  into  the  Union  without  any  enabling  Act.  The 
public  land  laws  of  the  United  States  were  not  extended  to  said  State 
until  March  ,3,  1853  (U.  S.  Stat.,  vol.  10,  page  244),  and  no  sales  of  the 
public  lafnds  in  said  State  were  reported  prior  to  July  1,  1857. 

In  view  thereof  nothing  was  done  until  a  later  date,  when  the  under- 
signed, as  agent  and  attorney  in  behalf  of  said  State,  requested  the  hon- 
orable Commissioner  of  the  General  Land  Office  to  state  an  account  to  the 
United  States  Treasury  Department,  under  existing  laivs,  in  behalf  of  said 
State,  for  her  five  per  cent  of  the  net  proceeds  of  the  public  lands  therein. 
This  request  was  not  complied  with  by  said  Commissioner,  and  because,  as 
stated  by  him,  in  writing,  in  reply  to  my  request,  that  he  was  not  vested 
with  sufficient  authority  of  law  to  state  such  an  account,  and  would  not  be 
so  enabled  without  additional  legislation  by  Congress. 

This  last  fact  was  thereupon  duly  communicated  by  the  undersigned  to 
the  proper  authorities  of  California,  whereupon  the  Legislature  thereof,  by 
appropriate  resolution,  memorialized  Congress  on  this  subject,  and  that  it 
take  action  thereon  by  appropriate  and  early  legislation. 

Copies  of  this  memorial  have  been  duly  sent  to  the  California  delegation 
in  Congress,  and  should  be  now  matters  of  record  "s^dth  the  papers  relating 
to  this  case  before  your  committee. 
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The  California  delegation  in  Congress  have  sought  to  execute  the  will  of 
said  State  as  expressed  in  said  memorial  by  securing  the  passage  of  Senate 
Bill  No.  796. 

Copy  of  this  memorial  has  been  filed  by  the  Governor  of  California,  with 
the  Chairman  of  Public  Land  Committee  in  both  the  Senate  and  House, 
under  the  seal  of  the  Secretary  of  said  State,  and  'the  same  should  be  now 
a  matter  of  record  before  your  committee. 

California  is  the  only  public  land  State  to  which  this  provision  of  law  has 
not  yet  been  extended. 

This  claim  of  the  State  of  California,  so  long  overlooked  by  Congress,  is 
well  founded  in  equity.  Similar  claims  have  never  as  yet  been  denied  in 
any  single  instance  to  any  of  the  public  land  States,  but,  on  the  contrary, 
have  been  invariably  granted,  and  that  too  by  prompt  and  adequate  legis- 
lation of  Congress  whenever  properly  asked  for. 

California,  through  her  Legislature,  has  memorialized  Congress  that  it 
enact  appropriate  legislation,  by  means  of  which  she  will  be  placed  on  an 
equal  footing  with  the  other  public  land  States,  and,  as  I  submit,  was 
intended  and  provided  for  in  her  Act  of  admission,  but  the  details  of  same 
have  been  overlooked  and  neglected.  It  is  respectfully  submitted  that  her 
delegation  in  Congress,  in  both  Senate  and  House,  will  be  only  executing 
the  views  and  wishes  of  said  State  and  of  the  people  thereof,  as  expressed 
in  their  State  Legislature,  by 'securing  the  passage  of  Senate  Bill  No.  796. 

The  matters  herein  contained  have  all  been  by  me  heretofore  laid  before 
the  Public  Land  Committee  of  both  Senate  and  House  of  a  former  Con- 
gress in  support  of  this  measure,  and  have  received  due  and  favorable 
attention. 

In  conclusion,  I  now  very  respectfully  request  that  favorable  action  may 
be  had  by  the  Committee  on  Public  Lands,  in  order  that  Congress  may 
enact  said  bill  into  a  law  at  the  earliest  date  practicable. 

Respectfullv  submitted, 

JOHN  MULLAN, 
State  Agent  and  Attorney  for  the  State  of  California. 

1310  Connecticut  Avenue,  Washington,  D.  C. 

To  the  Hon.  Chairman  and  members  of  the  Public  Land  Committee, 
United  States  Senate. 


EXHIBIT  No.  18. 

1310  Connecticut  Avenue,  Washington,  D.  C,  ] 

January  30,  1884.  ) 

Honorable  Barclay  Henley,  United  States  House  of  Representatives: 

Dear  Sir:  I  have  the  honor  to  inclose  you  herewith  a  statement  of  facts 
and  argument  in  support  of  House  Bill  No.  Ill,  by  you  introduced  in  the 
House  on  December  10, 1883;  and  by  it  referred  to  the  House  Committee  on 
Public  Lands.  I  have  the  honor  to  request  that  you  will  submit  this  state- 
ment to  the  Chairman  of  said  committee,  and  have  it  filed  with  said  bill, 
and  request  that  the  bill  and  papers  may  be  referred  to  the  appropriate 
sub-committee,  in  order  that  early  action  may  be  had  thereon. 

Very  respectfully, 

JOHN  MULLAN, 
Agent  and  Attorney  for  the  State  of  California. 


94 
Relating  to  H.  R.  No.  Ill,  first  session,  Forty-eighth  Congress. 

Forty-eighth  Congress,  first  session. 
In  the  matter  of  House  Bill  No.  111. 
CALIFORNIA  FIVE  PER  CENT. 

The  object  of  House  Bill  No.  Ill,  introduced  in  the  House  of  Repre- 
sentatives on  December  10,  1883,  by  Hon.  Barclay  Henley  of  California, 
has  solely  for  its  object  to  place  the  State  of  California  upon  an  equal  foot- 
ing with  all  other  public  land  States,  by  extending  to  her  the  provisions  of 
a  law,  similar  in  all  respects  to  existing  laws  relating  to  the  five  per  cent 
of  the  net  proceeds  of  the  sales  for  cash  of  the  public  lands  of  the  United 
States  in  the  several  States.  A  similar  bill,  H.  R.  No.  61,  was  introduced 
in  the  House  of  Representatives  by  Hon.  C.  P.  Berry  of  California,  on 
December  13,  1881,  and  also  Senate  Bill  No.  311  was  introduced  in  the 
United  States  Senate  on  December  8,  1881,  by  Senator  Farley  of  Califor- 
nia, and  reported  favorably  to  the  Senate,  and  without  amendment,  from 
the  Senate  Committee  on  Public  Lands,  February  20,  1882,  by  Senator 
Plumb  of  Kansas,  and  passed  the  Senate  by  having  the  provisions  therein 
contained  incorporated  in  the  general  five  per  cent  bill  which  passed  the 
Forty-seventh  Congress,  but  all  subsequent  action  thereon  was  delayed  by 
a  motion  to  reconsider  the  general  bill  to  which  it  was  attached  or  in  which 
it  was  incorporated,  same  being  a  bill  "  To  authorize  the  Secretary  of  the 
Interior  to  ascertain  aad  certify  the  amount  of  land  located  with  military 
warrants  in  the  States  described  therein  and  for  other  purposes." 

Since  the  date  of  the  organization  of  the  Government  of  the  United  States 
to  the  present  time,  it  has  ever  been  its  policy,  without  a  single  exception, 
when  creating  and  admitting  new  States  into  the  Union,  to  grant  to  said 
States  some  certain  percentum  of  the  net  proceeds  of  the  sales  of  the  pub- 
lic lands  therein,  as  might  be  made  for  cash. 

The  State  of  California  was  admitted  into  the  Union  September  9,  1850, 
and  in  the  Act  of  Congress  (U.  S.  Stats.,  vol.  9,  p.  452)  so  admitting  her, 
it  was  declared  that  she  should  be  admitted  on  an  equal  footing  with  all 
the  other  States  in  all  respects  whatsoever. 

Congress,  in  Section  3  of  said  Act  of  admission,  imposed  upon  said  State 
the  identical  obligations  and  express  conditions  as  those  and  hitherto 
imposed  upon  all  new  States,  to  wit:  "That  California  should  never  inter- 
fere with  the  primary  disposed  of  the  public  lands  within  its  limits,  and  pass 
no  law  and  do  no  act  whereb}'-  the  title  of  the  United  States  and  right  to 
dispose  of  the  same  should  be  impaired  or  questioned,  and  that  she  should 
never  levy  any  tax  or  assessment  of  any  description  whatsoever  upon  the 
public  domain  therein,  and  that  the  non-resident  proprietors  of  said  lands — 
citizens  of  the  United  States — should  not  be  taxed  higher  than  residents; 
and  that  all  the  navigable  waters  in  said  State  should  be  common  high- 
yv&ys,  forever  free  to  all  citizens  of  the  United  States,  without  tax,  impost, 
or  duty  therefor." 

Now,  these  conditions  relating  to  the  public  lands  of  the  United  States 
in  said  States,  were  quite  identical  with  those  imposed  by  Congress  upon 
other  new  States,  and  in  consideration  thereof,  and  for  other  good  and  sufii- 
cient  reasons  appearing.  Congress  has  ever  granted  to  all  new  pviblic  land 
States  a  certain  percentum  of  the  net  proceeds  of  the  sales  of  the  public 
lands  made  in  cash  therein,  the  same  to  be  expended,  either  as  Congress 
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indicated  in  the  granting  Acts,  or  as  the  Legislature  of  said  States,  with 
the  consent  of  Congress,  should  subsequently  determine. 

These  grants  by  Congress  have  been  made  either  in  the  enabling  Acts 
of  said  States,  or  in  their  Act  of  admission,  or  by  some  subsequent  legis- 
lation. 

A  table  is  hereto  appended  wherein  are  fully  given  the  dates,  volumes, 
and  pages  of  the  United  States  Statutes,  wherein  Congress  has  extended  to 
the  several  States  this  class  of  legislation,  as  applicable  to  all  the  so  called 
public  land  States,  and  also  to  the  thirteen  original  States. 

California  was  admitted  into  the  Union  without  any  enabling  Act.  The 
public  land  laws  of  the  United  States  were  not  extended  to  said  State  until 
March  3,  1853  (U.  S.  Stats.,  vol.  10,  p.  244),  and  no  sales  of  the  public 
lands  in  said  State  were  reported  prior  to  July  1,  1857. 

In  view  thereof  nothing  was  done  until  a  later  date,  when  the  under- 
signed, as  agent  and  attorney  in  behalf  of  said  State,  requested  the  hon- 
orable Commissioner  of  the  General  Land  Office  to  state  an  account  to  the 
United  States  Treasury  Department,  under  existing  laws,  in  behalf  of  said 
State,  for  the  five  per  cent  of  the  net  proceeds  of  the  sale  of  the  public 
lands  therein. 

This  request  was  not  complied  with  by  said  Commissioner,  and  because, 
as  stated  by  him  in  writing,  in  reply  to  my  request,  that  he  was  not  vested 
with  sufficient  authority  of  law  to  state  such  an  account,  and  would  not  be 
so  enabled  without  additional  legislation  by  Congress. 

This  last  fact  was,  therefore,  duly  communicated  by  the  undersigned  to 
the  proper  authorities  of  California,  whereupon  the  Legislature  thereof,  by 
appropriate  resolution,  memorialized  Congress  on  this  subject,  and  that  it 
take  action  thereon  by  appropriate  and  early  legislation. 

Copies  of  this  memorial  have  been  duly  sent  to  the  California  delegation 
in  Congress,  and  should  be  now  matters  of  record  with  the  papers  relating 
to  this  case  before  your  committee. 

The  California  delegation  in  Congress  have  sought  to  execute  the  will  of 
said  State,  as  expressed  in  said  memorial,  by  securing  the  passage  of  House 
Bill  No.  111. 

Copy  of  this  memorial  has  been  filed  by  the  Governor  of  California  with 
the  Chairman  of  the  Public  Land  Committee  in  both  the  Senate  and 
House,  under  the  seal  of  the  Secretary  of  said  State,  and  the  same  should 
now  be  matter  of  record  before  your  committee. 

California  is  the  only  public  land  State  to  which  this  provision  of  law  has 
not  yet  been  extended. 

The  claim  of  the  State  of  California,  so  long  overlooked  by  Congress,  is 
well  founded  in  equity.  Similar  claims  have  never  as  yet  been  denied  in 
any  single  instance  to  any  of  the  public  land  States,  but,  on  the  contrary, 
have  been  invariably  granted,  and  that,  too,  by  prompt  and  adequate 
legislation  of  Congress  whenever  properly  asked  for. 

California,  through  her  Legislature,  has  memorialized  Congress  that  it 
enact  appropriate  legislation,  by  means  of  which  she  will  be  placed  on  an 
equal  footing  with  the  other  public  land  States,  and,  as  I  submit,  was  in- 
tended and  pro\aded  for  in  her  Act  of  admission,  but  the  details  of  same 
have  been  overlooked  and  neglected.  It  is  respectfully  submitted  that  her 
delegation  in  Congress,  in  both  Senate  and  House,  will  be  only  executing 
the  \'iews  and  wishes  of  said  State,  and  of  the  people  thereof,  as  expressed 
in  their  State  Legislature,  by  securing  the  passage  of  House  Bill  No.  111. 

The  matters  herein  contained  have  all  been  by  me  heretofore  laid  before 
the  Public  Land  Committee  of  both  Senate  and  House  of  a  former  Con- 
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gress  in  support  of  this  measure,  and  have  received  due  and  favorable 
attention. 

In  conchision,  I  now  very  respectfully  request  that  favorable  action  may 
be  had  by  the  Committee  on  Public  Lands,  in  order  that  Congress  may 
enact  said  bill  into  a  law  at  the  earliest  date  practicable. 
Respectfully  submitted. 

JOHN  MULLAN, 
State  Agent  and  Attorney  for  the  State  of  California. 

To  the  honorable  Chairman  and  members  of  the  Public  Land  Com- 
mittee, United  States  House  of  Representatives. 


EXHIBIT  No.  19. 

RECOVERY  OF  MONEYS   FROM   THE   UNITED   STATES  GOV- 
ERNMENT. 

Information  having  been  received  by  me  that  the  expenses  incurred  b}- 
this  State,  and  by  the  citizens  of  Siskiyou  and  Modoc  Counties,  for  the 
suppression  of  Indian  hostilities  during  the  Modoc  Indian  war  of  1872, 
had  never  been  reimbursed  by  the  General  Government,  I  appointed  Captain 
John  Mullan,  at  Washington  City,  D.  C,  to  represent  said  interests,  on 
behalf  of  this  State,  before  the  proper  authorities  of  the  United  States,  for 
the  purpose  of  securing  such  reimbursements,  and  also,  for  such  as  were 
provided  for  (for  California)  under  the  Act  of  Congress,  approved  June  22, 
1882,  authorizing  an  examination  and  adjustment  of  the  claims  of  the  States 
of  Kansas,  Nevada,  California,  Oregon,  Colorado,  Nebraska,  and  Texas,  for 
repelling  invasion  and  Indian  hostilities  therein,  between  April  15,  1861, 
and  June  22, 1882.  Since  writing  the  above,  I  have  just  been  informed  by 
telegraph  that  success  has  attended  Captain  Mullan's  efforts,  and  that  the 
Modoc  war  bill,  reimbursing  the  State,  has  passed  both  houses  of  Con- 
gress. 

In  addition  to  the  foregoing,  I  also  received  information  that  many  of  the 
States  intended  to  petition  the  General  Government  for  the  return  of  moneys 
paid  by  some  of  them  in  part,  and  by  others  in  whole,  of  the  sums  assessed 
to  the  several  States  under  the  Act  of  Congress,  approved  August  5,  1861, 
to  pay  the  interest  on  the  public  debt,  and  for  other  purposes.  The  amount 
assessed  to  this  State,  under  said  Act,  was  $254,538  66,  which  sum  has 
been  paid;  but  a  few  of  the  States  have  paid  their  assessments  in  full, 
others  but  a  portion,  and  some  of  them  not  anything.  Equity  would  demand 
that  all  or  none  should  comply  with  the  law. 

Deeming  the  subject  of  considerable  importance,  and  that  the  interests 
of  the  State  required  an  agent  to  act  in  her  behalf,  with  others  employed 
in  obtaining  an  equitable  adjustment  of  these  claims,  I  also  authorized 
Captain  Mullan  to  represent  the  State  before  the  proper  authorities  at 
Washington,  and  would  recommend  that  these  appointments  be  ratified 
and  confirmed  by  you,  and  that  you  provide  for  his  compensation,  to  be 
paid  out  of  the  sums  he  may  recover  for  the  State,  contingent,  however, 
upon  his  success,  it  having  been  expressly  understood  that  such  compensa- 
tion should  be  left  entirely  to  your  judgment  and  discretion. 

Under  an  appointment  from  Surveyor-General  William  Minis,  subject  to 
legislative  ratification.  Captain  Mullan,  during  the  last  four  years,  has 
endeavored  to  secure  for  California  five  per  cent  of  the  net  proceeds  of  the 
sales  of  the  public  lands  in  this  State,  and  has  already  made  considerable 
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progress  in  the  same;  and  it  is  to  be  hoped  before  another  Congress  shall 
have  adjourned  that  California  may  be  placed  upon  an  equal  footing  with 
all  the  other  public  land  States  in  regard  to  this  grant. 

I  invite  your  favorable  attention  to  the  report  of  Surveyor-General  Shank- 
lin  touching  this  subject,  and  to  the  recommendations  by  him  made  in 
regard  thereto. 

EXHIBIT  No.  20. 

THE  FIVE  PER  CENT  FUND. 

I  would  invite  your  attention  to  the  law  of  Congress,  approved  Septem- 
ber 4,  1841,  relating  to  the  appropriation  of  the  proceeds  of  the  sales  of 
public  lands,  etc.  This  Act  named  the  eight  States  in  which  public  lands 
were  then  for  sale,  giving  said  States  ten  per  cent  of  the  net  proceeds,  and 
making  provision  for  the  distribution  of  five  per  cent  among  certain  new 
States  and  Territories.  But  this  law  did  not  contemplate  a  division  among 
other  than  the  twenty-six  States  and  the  Territories  then  existing.  No  good 
reason  can  be  shown  why  California  should  be  excluded  from  this  distribu- 
tion, for  it  is  a  public  land  State,  and  has  contributed  largely  to  the  fund 
to  be  distributed  among  other  States.  It  was  evidently  an  oversight  in  not 
putting  California  upon  an  equal  footing  with  other  States  in  this  matter 
when  she  came  into  the  Union.  My  predecessor,  William  Minis,  taking 
the  same  view  of  the  matter  that  I  do,  appointed  Captain  John  IMullan  as 
an  agent  of  the  State  to  aid  in  procuring  Congressional  legislation  that 
would  give  us  an  equitable  distribution,  and  so  well  has  he  succeeded,  that 
mainly  through  his  acti\aty  in  presenting  and  urging  the  matter  on  the 
attention  of  our  Representatives  and  before  the  Land  Committees  in  Con- 
gress, that  a  bill  has  passed  one  house  and  is  now  pending  in  the  other 
house,  which  will,  if  it  becomes  a  law,  give  California  the  share  she  is  justly 
entitled  to  in  connection  with  the  other  States.  Captain  Mullan  has  con- 
stantly kept  this  office  informed  of  what  he  has  been  doing  in  the  matter. 


EXHIBIT  No.  21. 

ASSEMBLY  CONCURRENT  RESOLUTION  No.  20,  RELATIVE  TO 
DIRECTING  THE  GOVERNOR  TO  FIX  THE  COMPENSATION 
FOR  SERVICES  RENDERED  BY  CAPTAIN  .lOHN  MULLAN, 
IN  COLLECTIONS  OF  CLAIMS  DUE  THE  STATE  FROM  THE 
UNITED  STATES. 

[Adopted  March  3,  1883.] 

Whereas,  The  Governor  and  State  Surveyor-General  of  this  State  have 
heretofore  respectively  appointed  Captain  John  Mullan  of  San  Francisco, 
California,  agent  and  attorney  to  represent  the  interests  of  the  State  of  Cali- 
fornia before  the  proper  authorities  of  the  United  States,  at  Washington, 
District  of  Columbia,  in  the  matter  of  the  claim  of  this  State  to  the  five  per 
cent  net  proceeds  of  the  sales  of  the  public  lands  by  the  United  States  in 
this  State ;  and  also  in  the  matter  of  the  direct  tax  le\ded  upon  this  State 
by  the  United  States,  under  the  Act  of  Congress  of  August  sixth,  eighteen 
hundred  and  sixty -one;  and  also  of  her  claim  arising  during  the  ^lodoc 
war,  in  eighteen  hundred  and  seventy-two;  and  also  under  the  provisions 

<T  m 
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of  the  Act  of  Congress  of  June  twenty-seventh,  eighteen  hundred  and 
eighty-two;  therefore,  be  it 

Resolved  by  the  Assembly  of  California,  the  Senate  concurring,  That  the 
appointments  so  conferred  upon  Captain  John  Mullaji  by  the  Governor  and 
Surveyor-General,  respectively,  are  hereby  ratified  and  confirmed;  and  the 
Governor  of  this  State  be  and  he  is  hereby  authorized  and  directed  to  fix 
the  compensation  for  services  by  Captain  John  Mullan  heretofore  and  that 
may  be  by  him  hereafter  rendered,  at  twenty  per  cent  of  each  of  the  sums 
or  claims  that  may  be  by  him  collected  from  the  United  States,  and  to  pay 
to  him  such  per  cent  out  of  the  moneys  that  may  be  collected  by  him  and 
paid  to  this  State  on  account  of  each  of  the  foregoing  matters,  respectively; 
provided,  however,  that  this  State  shall  not  in  any  event  become  liable  for 
any  expenses,  fees,  and  salaries,  of  any  nature  whatever,  other  than  such 
contingent  commission. 

Section  2.  That  the  Controller  of  the  State  of  California  be  and  he  is 
hereby  authorized  to  deliver  to  Captain  John  Mullan,  or  to  his  authorized 
agent,  all  the  original  vouchers,  certificates,  and  papers  of  every  kind  and 
nature  against  the  Government  of  the  United  States,  for  or  on  account  of 
each  of  the  foregoing  matters,  respectively. 

Sec.  3.  That  said  Controller  shall  prepare  and  take  from  Captain 
John  Mullan,  or  from  his  authorized  agent,  a  receipt  in  writing,  bound  in 
a  book,  same  as  he  keeps  in  his  office  for  all  such  papers  as  aforesaid,  and 
which  shall  show  what  the  papers  are  in  each  case,  the  date  thereof,  by 
what  Board  of  Examiners  passed,  the  amount  and  date  of  the  warrant,  and 
in  whose  favor  drawn. 


EXHIBIT  No.  22. 

Forty-eighth  Congress,  first  session.    House  of  Representatives.    Report  No.  1969. 

PROCEEDINGS  OF  SALES  OF  PUBLIC  LANDS. 

June  21,  1884 — Committed  to  the  Committee  of  the  Whole  House  on  the 
state  of  the  Union,  and  ordered  to  be  printed. 

Mr.  Henley,  from  the  Committee  on  the  Public  Lands,  submitted  the 
following 

REPORT. 
[To  accompany  bill  H.  R.  111.] 

The  Committee  on  the  Public  Lands,  to  whom  was  referred  the  bill  (H. 
R.  Ill)  granting  to  the  State  of  California  five  per  cent  of  the  net  proceeds 
of  the  sales  of  public  lands  in  the  State,  report  as  follows: 

The  object  of  this  bill  is  to  place  the  State  of  California  upon  an  equal 
footing  with  all  the  other  public  land  States,  by  extending  to  her  the  pro- 
visions of  existing  laws  relating  to  the  five  per  cent  of  the  net  proceeds  of 
the  cash  sales  of  public  lands  in  the  several  public  land  States,  anfl  which 
laws  have  been  enacted  for  the  benefit  of,  and  which  are  now  and  have 
been  heretofore  enjoyed  by,  the  other  eighteen  public  land  States,  respect- 
ively, to  mt:  of  Alabama,  Arkansas,  Colorado,  Florida,  Indiana,  Illinois, 
Iowa,  Kansas,  Louisiana,  INIichigan,  Minnesota,  Missouri,  Nebraska, 
Nevada,  Ohio,  Oregon,  and  Wisconsin. 

Since  the  date  of  the  organization  of  the  Government  of  the  United 
States  to  the  present  time  it  has  ever  been  the  uniform  policy  of  Congress, 
without  a  single  exception,  either  before  or  at  the  date  when  creating  and 
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admitting  new  public  land  States  into  the  Union,  or  subsequent  thereto, 
to  grant  to  said  States  some  certain  percentum  of  the  net  proceeds  of  the 
cash  sales  of  the  public  lands  therein. 

The  State  of  California  was  admitted  into  the  Union  September  9,  1850, 
and  in  the  Act  of  Congress  (United  States  Statutes,  volume  9,  page  452) 
so  admitting  her,  it  was  declared  that  she  should  be  admitted  on  an  equal 
footing  with  all  the  other  States  in  all  respects  whatsoever. 

Congress,  in  section  three  of  said  Act  of  her  admission,  imposed  upon 
said  State  the  identical  obligations  and  express  conditions  as  then  and 
hitherto  imposed  upon  all  new  public  land  States,  to  ^vit: 

That  California  ."should  never  interfere  with  the  jirimary  dixpoxal  of  the  public  loTids 
within  its  limits,  and  pass  no  law  and  do  no  act  whereby  the  title  of  the  United  States  to 
and  right  to  dispose  of  the  same  should  be  impaired  or  questioned,  and  that  she  should 
never  levy  any  tax  or  assessment  of  any  description  whatsoever  upon  the  public  domain 
therein,  and  that  the  non-resident  proprietors  of  said  lands,  citizens  of  the  United 
States,  should  not  be  taxed  higher  than  residents;  and  that  all  the  navigable  waters  in 
said  State  should  be  common  highways,  forever  free  to  all  citizens  of  the  United  States, 
without  tax,  impost,  or  duty  therefor. 

These  conditions  relating  to  the  public  lands  of  the  United  States  in 
said  State  were  quite  identical  ^\ith  those  imposed  b}'  Congress  upo©  other 
new  public  land  States,  and  in  consideration  thereof  and  for  other  good 
and  sufficient  reasons  appearing.  Congress  has  ever  tcithovt  a  single  excep- 
tion, granted  to  all  the  new  public  land  States  a  certain  percentum  of 
the  net  proceeds  of  the  cash  sales  of  the  public  lands  sold  therein;  the 
same  to  be  expended  either  as  Congress  indicated  or  as  the  Legislatures  of 
said  States,  with  the  consent  of  Congress,  should  subsequently  best  deter- 
mine. 

A  table  is  hereto  appended  and  made  part  hereof,  wherein  are  fully 
given  the  dates,  volumes,  and  pages  of  the  statutes  by  which  Congress  has 
extended  to  the  several  public  land  States  this  class  of  legislation,  applica- 
ble to  all  the  public  land  States,  and  also  showing  the  proceeds  of  such 
sales  as  were  distributed  among  the  thirteen  original  States  of  the  Union. 

California  was  admitted  into  the  Union  Septem.ber  9,  1850.  without  any 
enabling  .Act,  but  the  public  land  laws  of  the  United  States  were  not 
extended  to  California  until  March  3.1853  (United  States  Statutes,  volume 
10,  page  244).  more  than  two  years  thereafter,  and  no  sales  of  the  public 
lands  in  said  State  were  made  and  reported  prior  to  July  1.  1857,  as  shown 
by  the  letter  of  the  honoraVjle  Commissioner  of  the  General  Land  Office 
hereto  attached.  The  State  of  California,  after  that  date,  believing  she 
was  already  entitled  to  the  benefit  of  said  percentage  Acts,  heretofore 
requested  the  honorable  Commissioner  of  the  General  Land  Office  to  state 
an  account  to  the  United  States  Treasury  Department  in  behalf  of  said 
State  for  her  five  per  cent  of  the  net  proceeds  of  the  cash  sales  of  the  pub- 
lic lands  .sold  therein.  This  request  was  not  complied  with  by  said  Com- 
missioner, and  because,  as  stated  by  him,  he  was  not  vested  ^-ith  sufficient 
authority  of  law  to  state  such  an  account,  and  would  not  be  so  enabled 
without  additional  or  further  legislation  by  Congress  thereon.  This  last 
fact  having  been  duly  communicated  to  the  proper  authorities  of  the  State 
of  California,  the  Legislature  thereof,  by  appropriate  resolution,  memo- 
rialized Congress  on  this  subject,  and  petitioned  that  Congress  take  further 
action  thereon  b}'-  appropriate  and  early  legislation  in  regard  thereto,  as 
appears  from  copy  of  said  memorial  hereto  attached. 

This  matter  was  therefore  duly  and  several  times  brought  to  the  atten- 
tion of  both  branches  of  Congress.  Similar  bills  were  before  the  House 
Public  Lands  Committee  during  the  Fort^'-sixth  and  Forty-seventh  Con- 
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gresses,  introduced  by  Hon.  C.  P.  Berry,  and  in  the  Senate  by  Senator  Farley 
of  California.  Senate  Bill  No.  311  was  favorably  reported  by  the  Senate 
Public  Lands  Committee  on  February  20,  1882,  and  passed  the  Senate 
on  May  19,  1882,  but  no  action  was  ever  had  on  this  measure  in  the 
House. 

A  similar  bill,  Senate  No.  796,  was  again  introduced  by  Senator  Miller 
of  California,  on  the  eighteenth  December,  1883,  and  was  favorably  reported 
from  the  Senate  Public  Lands  Committee  on  June  9, 1884,  with  the  amend- 
ment following,  to  wit: 

And  the  sum  of  money  necessary  to  carry  into  effect  the  provisions  of  this  Act  is 
hereby  appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

This  claim  of  the  State  of  California,  so  long  overlooked  by  Congress,  is 
well  founded  in  equity,  similar  claims  having  never  as  yet  been  denied  in 
any  single  instance  to  any  of  the  public  land  States,  but,  on  the  con- 
trary, have  been  invariably  granted  by  prompt  and  adequate  legislation 
whenever  properly  asked  for.  The  total  amounts  received  by  each  of  the 
several  States  up  to  June  30,  1880,  are  set  forth  in  tables  hereto  attached 
and  made  a  part  hereof. 

The, amount  that  the  State  of  California  would  be  entitled  to  receive  up 
to  June  30,  1883,  under  this  bill,  is  $458,434  50,  and  as  fully  set  forth  in 
an  official  statement  of  the  honorable  Commissioner  of  the  General  Land 
Office,  hereto  attached  and  made  a  part  of  this  report. 

Wherefore  your  committee  concur  in  recommending  the  passage  of  this 
bill,  as  amended  by  the  Senate  Public  Lands  Committee  on  June  9,  1884, 
in  a  similar  bill.  Senate  No.  796,  by  adding  thereto  the  words  as  follows,  to 
wit: 

"And  the  sum  of  money  necessary  to  carry  into  effect  the  provisions  of 
this  Act  is  hereby  appropriated  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated." 

[Forty-eighth  Congress,  first  session.    H.  R.  111.] 

In  the  House  of  Representatives.    December  10,  1883 — Read  twice,  referred  to  the  Com- 
mittee on  Public  Lands,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL 

Granting  to  the  State  of  California  five  per  centum  of  the  net  proceeds  of  the  sale  of  puhlic 

lands  in  that  State. 

Whereas,  The  States  of  Ohio,  Louisiana,  Indiana,  Mississippi,  Illinois,  Alabama,  Mis- 
souri, Arkansas,  Michigan,  Florida,  Iowa,  Wisconsin,  Minnesota,  Oregon,  Kansas,  Nevada, 
Nebraska,  and  Colorado,  constituting  the  list  of  all  the  public  land  States,  except  Cali- 
fornia, have  each  received  a  certain  percentum  of  the  net  proceeds  of  the  sales  of  the 
public  lands  situate  within  their  limits,  respectively ;  and  whereas,  California  is  the  only 
public  land  State  that  has  not  received  any  percentum  of  the  net  proceeds  of  the  sales  of 
the  public  lands  in  said  State ;  therefore. 

Be  it  enacted,  by  the  Senate  and,  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled,  That  there  be  and  is  hereby  granted  to  the  State  of  California  five  per 
centum  of  the  net  proceeds  of  the  sales  of  the  public  lands  which  have  been  or  may  here- 
after be  made  in  said  State,  to  aid  in  the  support  of  the  public  or  common  schools  of 
said  State;  and  the  sum  of  money  necessary  to  carry  into  effect  the  provisions  of  this  Act 
is  hereby  appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

State  of  California,  Department  of  State. 

1,  D.  M.  Burns,  Secretary  of  State  of  the  State  of  California,  do  hereby  certify  that  I 
have  compared  the  annexed  copy  of  Senate  Concurrent  Resolution  No.  i,  adopted  Feb- 
ruary 9,  1881,  with  the  original  now  on  file  in  my  office,  and  that  the  same  is  a  correct 
transcript  therefrom,  and  of  the  whole  thereof. 

Witness  my  hand  and  the  great  seal  of  State,  at  office  in  Sacramento,  California,  the 
eighteentli  day  of  January,  A.  D.  1882. 

[seal.]  D.  M.  burns.  Secretary  of  State. 

By  Thos.  H.  Reynolds,  Deputy. 
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(Chapter  7.) 

Senate  Concurrent  Resolution  No.  1,  relative  to  the  sale  of  public  lands. 

Whereas,  The  States  of  Ohio,  Louisiana,  Indiana,  Mississippi,  lUinois,  Alabama,  Mis- 
souri. Arkansas,  Michigan,  Florida,  Iowa,  Wisconsin,  Minnesota,  Oregon,  Kansas,  Nevada, 
Nebraska,  and  Colorado,  constituting  the  entire  list  of  public  land  States,  except  California, 
have  each  received  a  certain  percentuni  of  the  net  proceeds  of  the  sales  of  the  public 
lands  situate  within  their  limits,  respectively;  and  whereas,  California  is  the  onlj-  State 
of  the  public  land  States  that  has  not  received  any  percentuni;  therefore,  be  it 

Besolved  by  the  Senate,  the  Assembly  concurring,  First — That  the  Legislature  of  California 
does  hereby  memorialize  Congress  to  place  the  State  of  California  upon  the  same  footing  as 
regards  the  proceeds  of  the  sales  of  all  public  lands  in  said  State  as  the  other  States  named 
in  the  preamble;  and  to  give  California  all  the  benefits  and  payments  to  which  said  States, 
or  either  of  them,  are  entitled  under  all  the  Acts  of  Congress  heretofore  passed,  or  that 
may  hereafter  be  passed,  and  the  same,  when  granted,  to  be  dedicated  to  educational  pur- 
poses. 

Second — That  our  Representatives  in  Congress  are  hereby  requested,  and  our  Senators 
instructed,  to  vote  for,  and  in  all  honorable  ways  endeavor  to  secure  the  passage  of,  an 
Act  of  Congress  granting  this  State  five  per  centum  for  said  purposes. 

Third — That  the  Governor  is  hereby  requested  to  forwarcl  a  copy  of  this  memorial  to 
each  Senator  and  Kepresentative  from  California  in  Congress,  for  his  information  and 
favorable  action  in  the  premise.s. 

J  NO.  MANSFIELD, 

President  of  the  Senate. 
W.  H.  PARKS, 

Speaker  of  the  Assembly. 
Attest:  D.  M.  BURNS, 

Secretary  of  State- 
Adopted  February  9, 1881. 

Depaetmext  of  the  Ixteeioe,  Gexeeal  Laxd  Office,  ) 
Washington,  D.  C,  December  21, 1881.      ) 

Sir  :  I  am  in  receipt  of  your  letter  of  the  nineteenth  instant,  inquiring  whether  any 
public  lands  were  sold  in  California  prior  to  July  1,  1857,  or  not;  and  in  answer  thereto 
have  to  inform  you  that  the  records  of  this  office  show  that  although  the  offices  at  Benicia 
and  Los  Angeles  were  open  in  1853,  no  sale  was  made  until  July  1,  1857. 

Very  respectfully, 

N.  C.  McFARLAND,  Commissioner. 
Hon.  C.  P.  Berry. 

Depaetment  of  the  Ixteeioe,  General  Land  Office,  ) 
Washington,  D.  C,  February  7,  1884.      ) 

SiE :  I  have  the  honor  to  acknowledge  the  receipt,  bj'  reference  from  the  Department 
for  report,  of  letter  dated  the  twenty-second  day  of  January,  1884,  from  Hon.  P.  B.  Plumb, 
Chairman  of  the  Committee  on  Public  Lands,  United  States  Senate,  inclosing  Senate  Bill 
No.  79H,  granting  to  the  State  of  California  five  per  cent  of  the  net  proceeds  of  the  sale  of 
public  lands  in  the  State,  and  requesting  information  as  to  the  area  sold  that  would  be 
att'ected  by  the  bill. 

In  the  Acts  of  Congress  admitting  into  the  Union  Avhat  are  known  as  public  land  States, 
with  the  exception  of  that  admitting  California  (September  9,  1850,  U.  S.  Stats.,  vol.  9,  page 
4.52),  a  provision  was  included  granting  to  said  States  two,  three,  and  five  per  cent,  respect- 
ively, of  the  net  proceeds  derived  from  the  sales  of  public  lands  within  their  limits  in 
aid  "of  certain  internal  improvements  or  of  public  schools. 

As  the  Act  admitting  California  into  the  Union  did  not  provide  for  the  payment  of  any 
percentage  of  the  proceeds  of  the  public  lands,  no  account  therefor  has  been  stated  in 
favor  of  said  State. 

The  amount  that  would  be  affected  by  the  passage  of  the  biU  referred  to,  not  including 
the  amount  derived  from  any  location  or  disposal  of  the  public  lands  other  than  cash 
sales,  including  mineral  land,' to  June  30, 1883,  is  $9,168,690  13,  and  five  per  cent  thereof  is 
$4.58,4.34  .50.    See  statement  herewith. 

I  return  herewith  the  letter  of  Senator  Plumb,  inclosing  Senate  Bill  No.  796. 

Very  respectfully, 

N.  C.  McFARLAND,  Commissioner. 
Hon.  H.  M.  Teller,  Secretary  of  the  Interior. 
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TABLE  No.  1. 

Acts  of  Congress  Granting  to  the  several  States  of  the  United  States  certain  percentum  upon 
the  Net  Proceeds  of  the  cash  sales  of  the  Public  Lands. 


Date  Granting. 


0^ 

Uuited 

States 

3 

Statutes. 

1 

Vol. 

Page. 

2 

5 

457 

3 

3 

489 

3 

3 

674 

3 

0 

116 

5 

10 

630 

10 

5 

453 

5 

5 

58 

10 

5 

453 

a 

18 

476 

5 

0 

742 

5 

0 

788 

5 

5 

742 

5 

5 

789 

5 

9 

117 

5 

9 

349 

5 

3 

430 

10 

5 

453 

3 

3 

424 

5 

3 

290 

10 

5 

453 

5 

11 

270 

5 

2 

643 

10 

5 

453 

2 

11 

388 

3 

3 

674 

5 

3 

547 

10 

5 

453 

2 

■5 

457 

3 

3 

348 

3 

3 

674 

5 

5 

116 

5 

11 

200 

10 

5 

453 

5 

5 

60 

10 

5 

453 

5 

11 

167 

0 

11 

285 

5 

13 

49 

5 

13 

32 

3 

2 

226 

5 

2 

175 

10 

5 

45S 

5 

11 

38J 

5 

9 

58 

5 

9 

233 

10 

5 

453 

10 

5 

453 

10 

0 

453 

10 

5 

453 

10 

5 

453 

10 

5 

453 

10 

5 

453 

10 

0 

453 

10 

5 

453 

10 

0 

453 

10 

5 

453 

10 

5 

453 

10 

5 

453 

10 

5 

453 

10 

5 

453 

10 

5 

453 

10 

5 

453 

10 

5 

453 

Alabama. 


Arkansas 


Colorado - 
Florida  .. 


Iowa . 


Illinois . 


Indiana . 


September  4,  1841. 

March  2,  1819 

May  3,  1822 

July  4,  18.36 

March  2,  1855 

September  4,  1841. 

June  23,  1836 

September  4,  1841. 

March  3,  1875 

March  3,  1845 

March  3,  1845 

March  3,1845 

March  3,  1845 

December  28,  1846. 

March  2,  1849 

April  18,  1818 

September  4,  1841. 

April  11, 1818 

April  19, 1816 

September  4,  1841  _ 

Kansas ...- --.-    May  4,  1858 

Louisiana 1  February  20,  1811. 

!  September  4,  1841  _ 

Missouri - - February  28,1859. 

May  3,  1822 

March  6,  1820 

September  4,  1841. 

Mississippi September  4,  1841. 

March  1,  1817 

May  3,1822 

July  4,  1836 

March  3,  1857 

September  4,  1841. 

Michigan. June  23.  1836 

September  4,  1841. 

Minnesota -. .-. --.    February  26,1857. 

May  11, 1858 

Nebraska. - April   19,  18(U 

Nevada - March  16,1864 

Ohio March  3,  1803 

April  30,  1802 

September  4,  1841. 

Oregon -.    February  14,  1859. 

Wisconsin - -.- Augu,st  6,1846 

May  29,1848 

September  4,  1841. 
September  4, 1841. 


New  Hampshire .-. — 

Massachusetts 

Rhode  Island September  4,1841. 

Connecticut \  September  4, 1841. 

September  4,1841. 

September  4,  1841. 

September  4,  1841  _ 

September  4,  1841. 

September  4,  1841. 

September  4,  1841. 

September  4,  1841. 

September  4,  1841. 

September  4,  1841. 

September  4, 1841. 

September  4,  1841. 

September  4,  1841. 

September  4,  1841. 

September  4,  1841. 


New  York- 
New  Jersey 

Pennsylvania 

Delaware 

Maryland 

Virginia.  

North  Carolina 

South  Carolina 

Georgia 

Kentucky  _ 

Vermont 

Tennessee 

Maine 

District  ot  Columbia. 
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TABLE  No.  2. 

Statement  of  the  Total  Amounts  of  Moneij  received  by  the  several  States  of  the  United  States 
from  the  net  proceeds  of  the  cash  sales  of  the  Public  Lands  up  to  June  SO,  1880. 


fjJATES. 

Al. 

Bl. 

A  2. 

B2. 

c. 

Tutal. 

Alabama 

$17,119  35 
3,134  60 

$2,107  71 
385  93 

$5,248  74 
1,348  19 

$649  43 
143  44 

$1 0O4  365  57  i  *i  ooq  aon  on 

Arkansas  

227,359  05 
9,589  73 

232,371  21 

Colorado 

9,589  73 

Connecticut 

10.846  43 
2,695  30 
1,545  96 

1,335  27 
331  84 
190  .S3 

12,180  70 

Delaware    -- 

3,027  14 

Florida 

28,975  44 

30,711  73 

Georgia 

20,256  43       2,493  94 

16,654  33       2,050  46 

23,994  .54       2,954  17 

1,508  03         185  67 

22,750  37 

Illinois 

29,635  02  1  2  2''3  '>9 

712,744  82 
618,277  50 
626,075  16 
258,842  11 

763  307  92 

Indiana 

2,883  12 

446  30 

618,555  63 

Iowa 

627,768  86 

Kansas 

258,842  11 
27,776  19 

Kentucky 

24,731  31       3.044  88 

Louisiana 

Maine  

9,971  59 
17,554  90 
15,187  54 
25,807  93 

7,426  03 

1,227  69 

*  2,101  33 

1,869  88 

3,177  43 

914  28 

2,827  99 

141  72 

315,612  89 

329,781  88 
19,716  23 

Maryland . 

17,057  42 
28,985  35 

Massachusetts 

Michigan 

1,141  79 

947  47 

471,344  55 
90,409  47 
987,832  28 
551,423  83 
116,-578  67 
8,319  84 

481,074  12 

Minnesota 

99,409  47 

Mississippi-. 

Missouri 

Nebraska  -- 

10,410  19 
12,608  57 

1,281  69 
1,552  35 

2,396  26 
8,388  24 

1,001,920  42 
574,670  38 
116,578  67 

697  39 

Nevada    

8,319  84 

New  Hampshire. - 
New  Jersey 

9,955  64 
13,050  42 
84,974  15 
22,917  97 
53,157  53 

1,225  72 
1,606  75 
10,461  89 
2,821  63 
6,544  67 

11,181  36 

14,<i57  17 

New  York 

95,436  04 

North  Carolina 

25.739  60 

Ohio      

923  64 

420  49 

596.6.34  10 
34,911  09 

657  680  43 

Oregon 

34,911  09 
67,738  95 

Pennsylvania 

60,313  27 

3,807  28 

16,218  15 

26,447  68 

10,213  61 

37,090  48 

1,082  45 

1,463  53 

7,425  68 

4(i8  75 

1,996  75 

3.256  20 

1.257  48 
4,566  52 

133  27 
180  19 

Rhode  Island .. 

4,276  03 

South  Carolina 

18,214  90 

Tennessee 

29,703  88 

Vermont 

11,471  09 

Virginia 

41,657  00 
456.469  45 

Wisconsin    

455,253  73 

Dist.  of  Columbia - 

1,643  72 
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TABLE  No.  3— A  1. 

Statement  shoiving  the  respective  Shares  of  the  several  States  and  Territories  of  the  United  States 
and  the  District  of  Columbia  under  the  Distribution  Act  of  fourth  September,  IS4I,  of  the  resi- 
due of  the  net  proceeds  of  the  cash  sale  of  the  Public  Lands  sold  in  the  half  year  ending  thir- 
tieth June.  18 J0. 


States,  Territories,  and  District  of  Columbia. 


Fren 
Population. 


Federal 
Numbers. 


Distributive 
Shares. 


Maine 

New  Hampshire 

Ma.ssachusetts 

Rhode  Island 

Connecticut 

Vermont  _.- 

New  York 

New  Jersey 

Pennsylvania 

Delaware  --:. 

Maryland .  - 

Virginia  .-- — 

North  Carolina 

South  Carolina 

Georgia 

Alabama 

Mississippi 

Louisiana  

Tennessee 

Kentucky 

Ohio--.'- 

Indiana 

Illinois 

Missouri 

Arkansas 

Michigan -. 

Wisconsin 

Iowa  - 

Florida  - 

District  of  Columbia 

Totals  .--- 


501,793 

0 

284,573 

1 

737,698 

1 

108,825 

5 

309,998 

17 

291,948 

0 

2,428.917 

4 

372,fi.32 

674 

1,723,91)9 

64 

75,480 

2,605 

380,282 

89,737 

790,810 

*448,987 

507,602 

245,817 

267,360 

327,038 

410,448 

280,944 

337,224 

253,532 

180,440 

195,211 

183,959 

168,452 

W6,151 

183,059 

597,570 

182,258 

1,519,464 

3 

685,863 

3 

475,852 

331 

325,462 

58,240 

77,ft39 

19.935 

212,267 

0 

30,934 

11 

43,096 

16 

28,760 

25,717 

39,018 

4,694 

14,576,034 


501,793 
284,574 
737,699 
108,828 
310,008 
291,948 

2,428,919 
373,036 

1,724,007 

77,043 

434,124 

1,030,202 
655,092 
4(:i3,583 
579,014 
489,343 
297,567 
285,030 
755,986 
706,925 

1,519,466 

685,865 

476.051 

360,406 

89.600 

212,21)7 

30,941 

43,106 

44,190 

41,834 


117,554  90 

9,955  64 

25,807  92 

3,807  28 

10,845  43 

10.213  61 

84,974  15 

13,050  42 

(30,313  27 

2,695  30 

15,187  54 

37,090  48 

22,917  97 

16,218  15 

20,256  43 

17,119  35 

10,410  19 

9,971  59 

26,447  68 

24,731  31 

53,157  53 

23,994  54 

16,6.34  33 

12,608  57 

3,1.34  60 

7,426  03 

1,082  45 

1,508  03 

1,545  96 

1,463  53 


2,487,356  '     16,068,447  t   $562,144  18 


Department  of  the  Interior.  Gener.a.l  Land  Office,  I 
Washington,  D.  C,  April  14,  1882.      1 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  vrith  the  records  of  this  office,  and  find  it  to  be  correct. 

N.  C.  McFARLAXD,  Commissioner. 
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TABLE  No.  4—B  1. 

tStatement  showing  the  respective  Shares  of  the  several  States  and  Tenitories  of  the  United  States 
and  the  District  of  Columbia,  tender  the  Distribution  Act  of  fourth  September,  IS4I,  of  the  resi- 
due of  the  net  proceeds  of  the  cash  sale  of  the  Public  Lands  sold  from  the  first  da;/  of  Jidy  to 
the  t>ieiiti/-ni)ith  of  August,  IS42,  inclusive. 


States,  Territories,  and  District  of  Columbia. 


Federal 
Numbers. 


Distributive 
Shares. 


Maine 

New  Hampshire 

Massachusetts 

Rhode  Island 

Connecticut 

Vermont 

New  York 

New  Jersey 

Pennsylvania 

Delaware 

Maryland 

Virginia 

North  Carolina 

South  Carolina 

Georgia 

Alabama 

Mississippi 

Louisiana 

Tennessee 

Kentucky  

Ohio....- 

Indiana  

Illinois 

Missouri 

Arkansas 

Michigan 

Wisconsin 

Iowa 

Florida .-. 

District  of  Columbia . 


Totals 14,576,034 


501,793 

284,573  ; 

737,698 

108,825  I 

309,998  I 

291,948 

2,428,917 

372,632 

1,723,969 

75,480 

380,282 

790,810 

507,602 

267,360 

410,448 

337,224 

180,440 

183,9.59 

<>46,151 

597,570 

1,519,464 

()85,863 

475,852 

325,462 

77,639 

212,267 

30,934 

43,096 

28,760 

39,018 


4 

674 

64 

2,605 

89,737 

448,987 

245,817 

327,038 

280,944 

253,-532 

195,211 

168,452 

180,059 

182,25a 

3 

3 

331 

58,240 

19,935 


2,487,3.56 


.501,793  I 
284,574  : 
737,699  I 
108,828 
310,008 
291,948 

2.428,919 
378,036 

1,724,007 

77,043 

4.34,124 

l,0f)0,202 
655,092 
4a3,583 
579,014 
489,343 
297,567 
28.5,030 
755,986 
706,925 

1,519,466 

685,8(55 

476,051 

360,406 

89,600 

212,267 

30,941 

43,106 

44,li;>0 

41,834 


16,068,447 


$2,161  .33 

1,225  72 

3,177  43 

468  75 

1,335  27 

1,257  48 

10,461  89 

1,606  75 

7,425  68 

831  84 

1,869  88 

4,566  52 

2,821  63 

1,996  75 

2,493  94 

2,107  71 

1.281  69 

1,227  69 

3,256  20 

3,044  88 

(i,.544  67 

2,9.54  17 

2,050  46 

1,5.52  Zo 

385  93 

914  28 

1.33  27 

185  67 

190  33 

180  19 


$69,210  35 


Department  of  the  Interior,  General  Land  Office,  / 
Washington,  D.  C,  April  14,  1882.      )" 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  office,  and  find  it  to  be  correct. 

N.  C.  McFARLAND,  Commissioner. 
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TABLE  No.  5— A  2. 


Statement  of  the  Additional  Allowance  to  the  States  of  Ohio,  Indiana,  Illinois,  Missonri,  Arkan- 
sas, Louisiana,  3IissL^sippi,  Alabama,  and  Michigan  of  ten  per  cent  of  the  net  proceeds  of  the 
cash  sale  of  the  Public  Lands  sold  in  the  half  year  ending  thirtieth  J%ine,  1842,  under  the  Dis- 
tribution Act  of  September  4,  IS4I,  according  to  the  mode  prescribed  by  the  First  Comptroller  of 
the  Treasury. 


States  axb  Tekeitories. 

■ 

Gross  proceeds  of 

Lands  sold  in  States 

and  Territories. 

Proportion 

of  Expenses  to  be 

deducted. 

Net  proceeds  of 
Sales  after  deduct- 
ing proportion  of 
Expenses  from 
gross  proceeds. 

Additional  allow- 
ance of  ten  per  cent 
to  each  of  the  new 

States  on  net 

proceeds  of  Sales 

therein. 

Ohio -- 

$12,534  27  .            $8,297  88 

39,125  53               10,294  29 

402,163  06              105,812  86 

113  832  94                9ftfi.S0  .'SI 

$9,236  39 
28,831  24 

296,250  20 
83,882  43 
13,481  91 
28,279  89 
23,962  60 
52,487  39 
11,417  89 

547,929  94 
69,207  23 

$923  64 
•^883  12 

Indiana 

Illinois 

''9635  02 

Missouri 

8.388  24 

Arlcansas 

18  295  69 

4,813  78 
10,097  43 

8,555  92 
18,740  80 

4,076  79 

195,640  26 

24,639  27 

1.S48  19 

Louisiana . 

38,377  32 
32,518  52 
71,228  19 
15,494  68 
743,570  20 
93,646  50 

•'  827  99 

Mississippi  

•^.396  26 

Alabama    . 

5  ''48  74 

Michigan 

1 141  79 

Wisconsin 

Iowa.  . 

Totals 

$837,216  70            $220,279  53 

$616,937  17 

$54,792  99 

Department  of  the  Interior,  General  Land  Office,  ) 
Washington,  D.  C,  April  14,  1882.      j 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  office,  and  find  it  to  be  correct. 

N.  C.  McFARLAND,  Commissioner. 


TABLE  No.  6— B  2. 

Statement  of  the  Additional  Allowance  to  the  States  of  Ohio,  Indiana,  Illinois,  Missouri,  Arkan- 
sas, Louisiana,  Mississippi,  Alabama,  and  Michigan,  of  the  ten  per  cent  of  the  net  proceeds 

.  of  the  cash  sale  of  the  Public  Lands  sold  therein,  respectively,  from  the  first  day  of  July  to  the 
twenty-ninth  of  August,  18^,  inclusive,  under  the  Distribution  Act  of  September  4,  IS4I, 
according  to  the  mode  prescribed  by  the  First  Comptroller  of  the  Treasury. 


States  akd  Teeeitokies. 

Gross  proceeds  of 
Sales  in  the  States 
and  Territories, 
deducting  propor- 
tion of  $5  43 
excess  of  repay  in 
Mississippi. 

Proportion  of 
Expenses  deducted 
from  gross  pro- 
ceeds. 

Net  proceeds  of 

Sales  after 

deducting  from 

gross  proceeds  the 

proportion  of 
Expenses  as  stated. 

Additional 
allowance  to   the 
above  mentioned 

States  of  ten 

per  cent  of  net 

proceeds  of  Lands 

sold  therein. 

Ohio 

$7,286  63 

7,733  95 

38,527  51 

12,085  07 

2,485  73 

2,455  96 

11,253  99 

■4,288  38 

$3,081  76 
3,270  95 

16,294  59 
5,111  19 
1,051  30 
1,038  71 
4,759  69 
2,813  70 

$4,204  87 
4,463  00 

22,232  92 
6,973  88 
1,434  43 
1,417  25 
6,494  30 
2,474  68 

$420  49 

Indiana 

446  30 

Illinois 

Missouri... .. 

Arkansas . 

2,223  29 
697  39 
143  44 

Louisiana               .  .  .  . 

141  72 

Alabama 

(>49  43 

Michigan 

247  47 

Totals 

$86,117  22             $.S6.421  89 

$49,695  33 

$4,969  53 

Department  of  the  Interior,  General  Land  Office,  ) 
Washington,  D.  C,  April  14,  1882.  )' 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  ofiice,  and  find  it  to  be  correct. 

N.  C.  McFARLAND,  Commissioner. 
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TABLE  No.  7— C. 

Statemeiif  of  (he  Amoiints  which  have  aceitied  to  the  foUoivlng  named  States  up  to  the  thirtieth 
June,  ISSO,  on  account  of  the  two,  three,  and  five  per  cent  upon  the  net  proceeds  of  the  cash 
Sales  of  the  Public  Land  within  their  respective  limits. 


States. 

Two  Per  Cent. 

Three  Per  Cent. 

Five  Per  Cent. 

Aggregate. 

Alabama                       -   - 

$401,782  23 

$602,583  34 

$1,004,365  57 
227,359  05 

Axkaiisa.s      .       

$227,359  05 

9,589  73 

28,975  44 

626,075  16 

Colorado 

9,589  73 

Florida    

28,975  44 

Iowa                            --  - 

626,075  16 

Illinois - 

712,744  82 

618,277  50 

712,744  82 

Indiana            -        -..__, 

618,277  50 

Kansas 

258,842  11 
315,612  89 

258,842  11 

Liouisiana  .        - 

315,612  89 

Mississippi 

395,142  08 

15,587  78 

592,690  20 
535,836  05 

987,832  28 

Missouri       

"'4'7Y,344'55' 

99,409  47 

8,319  84 

116,578  67 

34,911  09 

551,423  83 

Michigan 

471,344  55 

Minnesota  .     

99,409  47 

Nevada 

8,319  84 

Nebraska    

116,578  67 

Oregon 

34,911  09 
596,634  10 

Ohio 

596,634  10 

Wisconsin 

455,253  73 

455,253  73 

Totals 

i[1812,512  09 

$3,658,766  01 

$2,652,271  73 

$7,123,549  83 

Department  of  the  Interior,  General  Land  Office,  | 
Washington,  D.  C,  April  14,  1882.  ) 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  oftice,  and  find  it  to  be  correct. 

N.  C.  McFARLAND,  Commissioner. 


EXHIBIT  No.  22^. 

Forty-eighth  Congress,  first  session.    H.  R.  7235. 

In  the  Senate  of  the  United  States.  June  16, 1884 — Referred  to  the  Com- 
mittee on  Appropriations,  and  ordered  to  be  printed. 

AMENDMENT. 

Intended  to  be  proposed  by  Mr.  Miller,  of  California,  to  the  bill  (H.  R. 
7235)  making  appropriations  to  supply  deficiencies  in  the  appropriations 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-four, 
and  for  prior  years,  and  for  those  certified  as  due  by  the  accounting  officers 
of  the  Treasury,  in  accordance  with  section  four  of  the  Act  of  June  four- 
teenth, eighteen  hundred  and  seventy-eight,  heretofore  paid  from  perma- 
nent appropriations,  and  for  other  purposes,  viz.:  On  page  40,  at  the  end 
of  line  107,  insert  the  following : 

"  To  pay  to  the  State  of  California,  on  account  of  five  per  centum  of  the 
net  proceeds  of  the  cash  sales  of  the  public  lands  in  said  State  prior  to 
June  thirtieth,  eighteen  hundred  and  eighty-three,  the  sum  of  four  hundred 
and  fifty-eight  thousand  four  hundred  and  thirty-four  dollars  and  fifty 
cents." 
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EXHIBIT  No.  23. 

Forty-ninth  Congress,  first  session.    S.  994.    Calendar  Xo.  196. 

In  the  Senate  of  the  United  States.  January  11,  1886— Mr.  Stanford 
mtroduced  the  following  bill.  Avhich  was  read  twice  and  referred  to  the 
Committee  on  Public  Lands.  February  15,  1886 — Reported  by  Mr.  Dolph 
with  amendments,  ^dz.:  Omit  the  part  struck  through  and  insert  the  parts 
printed  in  italics. 

A  BILL 

Granting  to  the  State  of  California  Jive  per  centum  of  the  net  proceeds  of 
the  sales  of  public  lands  in  said  Stc^te. 

Whereas.  The  States  of  Ohio.  Louisiana.  Mississippi,  Illinois,  Alabama, 
Missouri,  Arkansas,  Michigan,  Florida,  Iowa.  Wisconsin.  Minnesota,  Ore- 
gon, Kansas.  Xevada,  Nebraska,  and  Colorado,  constituting  the  Hst  of  all 
the  public  land  States  except  California,  have  each  received  a  certain  per 
centum  of  the  net  proceeds  of  the  sales  of  the  public  lands  situate  within 
their  limits,  respectiveh^  and  whereas.  California  is  the  only  public  land 
State  that  has  not  received  any  percentum  of  the  net  proceeds  of  the  sales 
of  the  public  lands  in  said  State;  therefore. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  there  be  and  is  hereby 
granted  to  the  State  of  California  five  per  centum  of  the  net  proceeds  of  the 
sales  of  the  public  lands  which  have  been  made  by  the  United  States  since  the 
admission  of  said  State  or  may  hereafter  be  made  in  said  State  to  aid  in  the 
support  of  the  public  or  common  schools  of  said  State:  and  the  sum  of  money 
necessary  to  pay  said  five  per  centum  to  said  State  is  herebj^  appropriated 
out  of  any  mone}^  in  the  Treasury  not  otherwise  appropriated. 


EXHIBIT  No.  24. 

Forty-ninth  Congress,  tirst  session.    H.  E.  150.    Report  No.  991. 

In  the  House  of  Representatives.  December  21,  1885 — Read  twice,  re- 
ferred to  the  Committee  on  the  Public  Lands,  and  ordered  to  be  printed. 
March  10,  1886 — Reported  with  amendments,  committed  to  the  Committee 
of  the  Whole  House  on  the  state  of  the  Union,  and  ordered  to  be  printed. 
Omit  the  part  struck  through  and  insert  the  parts  printed  in  italics. 

Mr.  Henley  introduced  the  following  bill: 

A  BILL 

Granting  to  the  State  of  California,  five  i^er  centum  of  the  net  proceeds  of  the 
sales  of  public  lands  in  said  State. 

Whereas.  The  States  of  Oliio,  Louisiana,  Mississippi,  Illinois.  Alabama, 
Missouri.  Arkansas,  Michigan.  Florida.  Iowa,  Wisconsin.  Minnesota,  Ore- 
gon. Kansas,  Xevada,  Nebraska,  and  Colorado,  constituting  the  list  of  all 
the  public  land  States  except  California,  have  each  received  a  certain  per- 
centum of  the  net  proceeds  of  the  sales  of  the  public  lands  situate  within 
their  limits,  respectively;  and  whereas,  California  is  the  only  public  land 
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State  that  has  not  received  a  certain  percentnm  of  the  net  proceeds  of  the 
sales  of  the  public  lands  in  said  State;  therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  there  be  and  is  hereby 
granted  to  the  State  of  CaUfornia  five  per  centum  of  the  net  proceeds  of  the 
sales  of  the  public  lands  which  have  been  made  by  the  United  States  since 
the  adviission  of  said  State,  or  may  hereafter  be  made  in  said  State,  to  aid 
in  the  support  of  the  public  or  common  schools  of  said  State;  and  the  sum 
of  money  necessary  to  _/)a7/  said  fire  per  centum  to  said  State  is  hereby  appro- 
priated out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 


EXHIBIT   No.  25. 

Forty-ninth  Congress,  tirst  session.    House  of  Representatives.    Report  No.  994. 

PROCEEDS  OF  SALES  OF  PUBLIC  LANDS. 

March  10,  1886 — Committed  to  the  Committee  of  the  "Whole  House  on 
the  state  of  the  L^^nion,  and  ordered  to  be  printed. 

Mr.  Henley,  from  the  Committee  on  Public  Lands,  submitted  the  folloo'- 
ing 

REPORT. 
[To  accompanj'  bill  H.  R.  150.] 

The  Committee  on  Public  Lands,  to  whom  was  referred  the  bill  (H.  R. 
150)  granting  to  the  State  of  California  five  per  cent  of  the  net  proceeds  of 
the  sales  of  public  lands  in  said  State,  make  the  following  report: 

This  bill  is  in  accord  with  settled  legislative  precedents  followed  and 
adhered  to  by  Congress  in  the  case  of  every  public  land  State  heretofore 
admitted  into  the  Union.  This  bill  makes  no  grant  other  than  or  different 
from  that  made  by  Congress  to  every  public  land  State  in  the  LTnion,  but 
simpl}^  places  California  upon  an  equal  footing  and  upon  the  same  plane 
with  all  other  public  land  States  in  regard  to  existing  laws  relating  to  the 
five  per  cent  of  the  net  proceeds  of  the  sales  of  the  public  lands  in  said 
States,  respectively. 

A  bill  similar  to  this  has  been  heretofore  favorably  reported  from  the 
Public  Lands  Committee  in  the  House  in  a  prior  Congress,  and  in  the  Sen- 
ate at  three  different  times,  to  wit,  during  the  Forty-seventh,  Forty-eighth, 
and  Forty-ninth  Congresses,  but  never  acted  upon  in  either  House  or  Sen- 
ate during  either  of  said  Congresses,  and  because  said  Congresses  in  every 
instance  adjourned  before  reaching  said  bills  on  the  calendar  of  either  body. 

The  Committee  on  the  Public  Lands  of  the  Forty-eighth  Congress  made 
an  elaborate  report  on  the  matters  contained  in  this  bill,  and  which  report, 
to  wit,  Report  No.  1969,  Forty-eighth  Congress,  first  session,  your  committee 
now  adopt  and  make  and  now  submit  the  same  as  a  part  of  this  report. 

The  committee  recommend  an  amendment  to  said  bill  by  inserting  in 
line  five  after  the  word  ''been"  the  words  "made  by  the  United  States 
since  the  admission  of  said  State;"  and  also  amend  in  line  eight  by  striking 
out  the  words  "  carry  into  effect  the  pro^^sions  of  this  Act,"  and  in  lieu 
thereof  inserting  the  words  "  pay  said  five  per  centum  to  said  State,"  which 
amendments  harmonize  with  the  amendments  as  recommended  in  a  similar 
bill  reported  to  the  Senate  from  the  Committee  on  Public  Lands,  Februar}'- 
15,  1886. 
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And  so  amended,  your  committee  recommend  the  passage  of  the  bill. 

[House  Report  No.  1969,  Forty-eighth  Congress,  first  session.] 

The  Committee  on  the  Public  Lands,  to  whom  was  referred  the  bill(H.  R.  Ill)  granting 
to  the  State  of  California  five  per  cent  of  the  net  proceeds  of  the  sales  of  public  lands  in 
that  State,  report  as  follows : 

The  object  of  this  bill  is  to  place  the  State  of  California  upon  an  equal  footing  with  all  the 
other  public  land  States,  by  extending  to  her  the  provisions  of  existing  laws  relating  to  the 
five  per  cent  of  the  net  proceeds  of  the  cash  sales  of  public  lands  in  the  several  public  land 
States,  and  which  laws  have  been  enacted  for  the  benefit  of,  and  which  are  now  and  have 
been  heretofore  enjoyed  by,  the  other  eighteen  public  land  States,  respectively,  to  wit:  of 
Alabama,  Arkansas,  Colorado,  Florida,  Indiana,  Illinois,  Iowa,  Kansas,  Louisiana,  Michi- 
gan, Minnesota,  Missouri,  Nebraska,  Nevada,  Ohio,  Oregon,  and  Wisconsin. 

Since  the  date  of  the  organization  of  the  Government  of  the  United  States  to  the  present 
time  it  has  ever  been  the  uniform  policy  of  Congress,  without  a.  single  exception,  either  before 
or  at  the  date  when  creating  and  admitting  new  public  land  States  into  the  Union,  or  sub- 
sequent thereto,  to  grant  to  said  States  some  certain  percentum  of  the  net  proceeds  of  the 
cash  sales  of  the  public  lands  therein. 

The  State  of  California  was  admitted  into  the  Union  September  9, 1850,  and  in  the  Act  of 
Congress  ( United  States  Statutes,  volume  9,  page  452)  so  admitting  her,  it  was  declared  that 
she  should  be  admitted  on  an  equal  footing  with  all  the  other  States  in  all  respects  what- 
soever. 

Congress,  in  Section  3  of  said  Act  of  her  admission,  imposed  upon  said  State  the  identi- 
cal obligations  and  express  conditions  as  then  and  hitherto  imposed  upon  all  new  public 
land  States,  to  wit : 

"That  California  should  never  interfere  with  the  primary  disposal  of  the  public  lands 
within  its  limits,  and  pass  no  law,  and  do  no  act  whereby  the  title  of  the  United  States  to 
and  right  to  dispose  of  the  same  should  be  impaired  or  questioned,  and  that  she  should 
never  levy  any  tax  or  assessment  of  any  description  whatsoever  upon  the  public  domain 
therein,  and  that  the  non-resident  proprietors  of  said  lands — citizens  of  the  United  States — 
should  not  be  taxed  higher  than  residents;  and  that  all  the  navigable  waters  in  said  State 
should  be  common  highwaj^s,  forever  free  to  all  citizens  of  the  United  States,  without  tax, 
impost,  or  duty  therefor." 

These  conditions  relating  to  the  public  lands  of  the  United  States  in  said  State  were 
quite  identical  with  those  imposed  by  Congress  upon  other  new  public  land  States,  and  in 
consideration  thereof  and  for  other  good  and  sufficient  reasons  appearing,  Congress  has 
ever,  without  a  single  exceptioii,  granted  to  all  the  new  public  land  States  a  certain  percen- 
tum of  the  net  proceeds  of  the  .cash  sales  of  public  lands  sold  therein;  the  same  to  be 
expended  either  as  Congress  indicated  or  as  the  Legislatures  of  said  States,  with  the  con- 
sent of  Congress,  should  subsequently  best  determine. 

A  table  is  hereto  appended  and  made  a  part  hereof,  wherein  are  fully  given  the  dates, 
volumes,  and  pages  of  the  statutes  by  which  Congress  has  extended  to  the  several  public 
land  States  this  class  of  legislation,  applicable  to  all  the  public  land  States,  and  also  show- 
ing the  proceeds  of  such  sales  as  were  distributed  among  the  thirteen  original  States  of 
the  Union. 

California  was  admitted  into  the  Union  September  9,  1850,  without  any  enabling  Act,  but 
the  public  land  laws  of  the  United  States  were  not  extended  to  California  i:ntil  March  3, 
1853  (United  States  Statutes,  volume  10,  page  244),  more  than  two  years  thereafter,  and 
no  sales  of  the  jiublic  lands  in  said  State  were  made  and  reported  prior  to  July  1,  18.57,  as 
shown  by  the  letter  of  the  honorable  Commissioner  of  the  General  Land  Office,  hereto 
attached.  The  State  of  California,  after  that  date,  believing  she  was  already  entitled  to 
the  benefit  of  said  percentage  Acts,  heretofore  requested  the  honorable  Commissioner  of 
the  General  Land  Office  to  state  an  account  to  the  United  States  Treasury  Department  in 
behalf  of  said  State  for  her  five  per  cent  of  the  net  proceeds  of  the  cash  sales  of  the  public 
lands  sold  therein.  This  reqiiest  was  not  comiilied  with  by  said  Commissioner,  and 
because,  as  stated  bj^  him,  he  was  not  vested  with  sufficient  autliority  of  law  to  state  such 
an  account,  and  would  not  be  so  enabled  without  additional  or  further  legislation  by  Con- 
gress thereon.  This  last  fact  having  been  duly  communicated  to  the  proper  authorities 
of  the  State  of  California,  the  Legislature  thereof,  by  appropriate  resolution,  memorialized 
Congress  on  this  subject,  and  petitioned  that  Congress  take  further  action  thereon  by 
appropriate  and  early  legislation  in  regard  thereto,  as  appears  from  copy  of  said  memo- 
rial hereto  attached. 

This  matter  was  therefore  duly  and  several  times  brought  to  the  attention  of  both 
branches  of  Congress.  Similar  bills  were  before  the  House  Public  Lands  Committee  dur- 
ing the  Forty-sixth  and  Forty-seventh  Congresses,  introduced  by  Hon.  C.  P.  Berry,  and 
in  the  Senate  by  Senator  Farley  of  California.  Senate  Bill  No.  311  was  favorable  reported 
by  the  Senate  Public  Lands  Committee  on  February  20,  1882,  and  passed  the  Senate  on 
May  19,  1882,  but  no  action  was  ever  had  on  this  measure  in  the  House. 

A  similar  bill,  Senate  No.  79(),  was  again  introduced  by  Senator  Miller  of  California,  on 
the  eighteenth  December,  1883,  and  was  favorably  reported  from  the  Senate  Public  Lands 
Committee  on  June  9,  1884,  with  the  amendment  following,  to  wit : 

"And  the  sum  of  money  necessary  to  carry  into  effect  the  provisions  of  this  Act  is 
hereby  appropriated  out  of  any  money  in  the  Treasury  not  otherwise  apjjropriated." 
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This  claim  of  the  State  of  California,  so  long  overlooked  by  Congress,  is  well  founded 
in  equity,  similar  claims  having  never  as  yet  been  denied  in  anv  single  instance  to  any  of 
the  pul)(i('  land  States,  but,  on  the  contrary,  have  been  invariably  granted  by  prompt  and 
adeqiuite  legislation  whenever  jiroperly  asked  for.  The  total  aiiiounts  received  by  each  of 
the  several  States,  up  to  June  30, 1880,  are  set  forth  in  tables  hereto  attached  and  made  a 
part  hereof. 

The  amount  that  the  State  of  California  would  be  entitled  to  receive,  up  to  June  30, 1883, 
under  this  bill,  is  $458,434  50,  and  as  fully  set  forth  in  an  official  statement  of  the  honor- 
able Commissioner  of  the  General  Land  Office,  hereto  attached  and  made  a  part  of  this 
report. 

Wherefore  your  committee  concur  in  recommending  the  passage  of  this  bill  as  amended 
by  the  Senate"  Public  Lands  Committee  on  June  9,  1884,  in  a  similar  bill.  Senate  No.  79i),  by 
aciding  tliereto  the  words  as  follows,  to  wit : 

"And  the  sum  of  money  necessary  to  carry  into  effect  the  provisions  of  this  Act  is 
hereby  appropriated  out  of  any  money  in  the  Treasury  not  otherwise  ajipropriated." 

Forty-eighth  Congress,  first  session.     H.  R.  111. 

In  the  House  of  Representatives.    December  10,  1883 — Read  twice,  referred  to  the  Com- 
mittee on  the  Public  Lands,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill : 

A  BILL 

{jranting  to  the  State  of  California  Jive  per  centum  of  the  net  inoceeds  of  the  sale  of  public  lands 

in  that  State. 

Whereas,  The  States  of  Ohio,  Louisiana,  Indiana,  Mississippi,  Illinois,  Alabama,  Mis- 
souri, Arkansas,  Michigan,  Florida,  Iowa,  Wisconsin,  Minnesota,  Oregon,  Kansas,  Nevada, 
Nebraska,  and  Colorado,  constituting  the  list  of  all  the  public  land  States,  except  Califor- 
nia, have  each  received  a  certain  percentum  of  the  net  proceeds  of  the  sales  of  the  public 
lands  situate  within  their  limits,  respectively;  and  whereas,  California  is  the  only  public 
land  State  that  has  not  received  any  percentum  of  the  net  proceeds  of  the  sales  of  the 
public  lands  in  said  State ;  therefore. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled,  That  there  be,  and  is  hereby,  granted  to  the  State  of  California  five  per 
centum  of  the  7iet  proceeds  of  the  sales  of  the  public  lands  which  have  been  or  may  here- 
after be  made  in  said  State,  to  aid  in  the  support  of  the  public  or  common  schools  of  said 
State;  and  the  sum  of  money  necessary  to  carry  into  effect  the  provisions  of  this  Act  is 
herebj'  approjiriated  out  of  anj'^  money  in  the  Treasury  not  otherwise  appropriated. 

St.\te  of  California,  Department  of  State. 

I,  D.  M.  Burns,  Secretary  of  State  of  the  State  of  California,  do  hereby  certify  that  I 
have  compared  the  annexed  copy  of  Senate  Concurrent  Resolution  No.  1,  adopted  Febru- 
ary 9,  1881,  with  the  original  now  on  file  in  my  office,  and  that  the  same  is  a  correct  tran- 
script therefrom  and  of  the  whole  thereof. 

Witness  mv  hand  and  the  great  seal  of  State,  at  office  in  Sacramento,  Cal.,  the  eighteenth 
dav  01  January,  A.  D.  1882. 

D.  M.  BURNS, 

[seal.]  Secretary  of  State. 

By  Thos.  H.  Reynolds,  Deputy. 

(Chapter  7.) 

Senate  Concurrent  Resolution  No.  1,  relative  to  the  sale  of  public  lands. 

Whereas,  The  States  of  Ohio,  Louisiana,  Indiana,  Mississippi,  Illinois,  Alabama,  Mis- 
souri, Arkansas,  Michigan,  Florida,  Iowa,  Wisconsin,  Minnesota,  Oregon,  Kansas,  Nevada, 
Nebraska,  and  Colorado,  constituting  the  entire  list  of  public  land  States,  except  Califor- 
nia, have  each  received  a  certain  percentum  of  the  net  proceeds  of  the  sales  of  the  public 
lands  situate  within  their  limits,  respectively ;  and  whereas,  California  is  the  only  State 
of  the  public  land  States  that  has  not  received  any  percentum ;  therefore,  be  it 

Resolved  b;i  the  Senate,  the  Assembli/  concurring,  First — That  the  Legislature  of  California 
does  hereby  memorialize  Congress  to  place  the  State  of  California  upon  the  same  footing 
as  regards  the  proceeds  of  the  sales  of  all  public  lands  in  said  State  as  the  other  States 
named  in  the  preamble,  and  to  give  California  all  the  benefits  and  payments  to  which 
said  States,  or  either  of  them,  are  entitled  under  all  Acts  of  Congress  heretofore  passed, 
or  that  may  hereafter  be  passed,  and  the  same,  when  granted,  to  be  dedicated  to  educa- 
tional purjioses. 

Second — That  our  Representatives  in  Congress  are  hereby  requested,  and  our  Senators 
instructed,  to  vote  for  and  in  all  honorable  ways  endeavor  to  secure  the  passage  of  an  Act 
■of  Congress  granting  this  State  five  per  centum  for  said  purposes. 
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Third — That  the  Governor  is  hereby  requested  to  forward  a  copy  of  this  memorial  ta 
each  Senator  and  Eepresentative  from  Cahfornia  in  Congress,  for  his  information  and 
favorable  action  in  the  premises. 

W.  H.  PARKS, 

Speaker  of  the  Assenibly. 
JNO.  MANSFIELD, 

President  of  the  Senate. 
Attest:  D.  M.  BURNS, 

Secretarj'  of  State. 

Adopted  February  9, 1881. 

Department  of  the  Interior,  General  Land  Office,  ) 
Washington,  D.  C.,  December  21,  1881.      J 

Sir:  I  am  in  receipt  of  your  letter  of  the  nineteenth  instant,  inquiring  whether  any  pub- 
lic lands  were  sold  in  California  prior  to  July  1,  1857,  or  not:  and  in  answer  thereto  1  have 
to  inform  you  that  the  records  of  this  office  show  that,  although  the  offices  at  Benicia  and 
Los  Angeles  were  open  in  1853,  no  sales  were  made  until  July  1, 1857. 

Very  respectfully, 

N.  C.  McFARLAND,  Commissioner. 
Hon.  C.  P.  Berry. 

Department  of  the  Interior,  General  Land  Office,  ) 
Washington,  D.  C,  February  7,  1884.      J 

Sir:  I  have  the  honor  to  acknowledge  the  receipt,  by  reference  from  the  Department  for 
report,  of  letter  dated  the  twenty-second  day  of  January,  1884,  from  Hon.  P.  B.  Plumb, 
Chairman  of  the  Committee  on  Public  Lands,  United  States  Senate,  inclosing  Senate  Bill 
No.  796,  granting  to  the  State  of  California  five  per  cent  of  the  net  proceeds  of  the  sale  of 
public  lands  in  the  State,  and  requesting  information  as  to  the  area  sold  that  would  be 
affected  by  the  bill. 

In  the  Acts  of  Congress  admitting  into  the  Union  what  are  known  as  pubUc  land  States, 
with  the  exception  of  that  admitting  California  (September  9,  1850,  U.  S.  Stats.,  vol.  9, 
page  452),  a  provision  was  included  granting  to  said  States  two,  three,  and  five  per  cent, 
respectively,  of  the  net  proceeds  derived  from  the  sales  of  public  lands  within  their  limits 
in  aid  of  certain  internal  improvements  or  of  public  schools. 

As  the  Act  admitting  California  into  the  Union  did  not  provide  for  the  payment  of  any 
percentage  of  the  proceeds  of  the  public  lands,  no  account  therefor  has  been  stated  in 
favor  of  said  State. 

The  amount  that  would  be  affected  by  the  passage  of  the  bill  referred  to,  not  including 
the  amount  derived  from  any  location  or  disposal  of  the  public  lands  other  than  cash 
sales,  including  mineral  land,  to  June  30,  1883,  is  $9,168,690  13,  and  five  per  cent  thereof  is 
$458,434  50.    See  statement  herewith. 

1  return  herewith  the  letter  of  Senator  Plumb,  inclosing  Senate  Bill  No.  796. 

Very  respectfully, 

N.  C.  McFARLAND,  Commissioner. 
Hon.  H.  M.  Teller,  Secretary  of  the  Interior. 
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TABLE  No.  1. 

Acts  of  Congress  granting  to  the  several  States  of  the  United  States  certain  percentum  upon  the 
net  proceeds  of  the  cash  sales  of  the  Public  Lands. 


States. 


Date  Granting. 


U.  S.  Stats. 


Date  Giantin 


►a 

3 

1841. 

10 

1836. 

5 

1841. 

10 

1857. 

5 

1858. 

5 

1864. 

5 

18B4. 

5 

1803. 

3 

1802. 

5 

1841. 

10 

1859. 

5 

1846. 

5 

1848- 

5 

1841. 

10 

1841. 

10 

1841. 

10 

1841. 

10 

1841. 

10 

1841. 

10 

1841. 

10 

1841- 

10 

1841. 

10 

1841- 

10 

1841- 

10 

1841. 

10 

3841- 

10 

1841. 

10 

1841- 

10 

1841. 

10 

1841- 

10 

1841- 

10 

Vol.  Page 


Alabama . 


Arkansas 

Colorado 

Florida 

Iowa 

Illinois -. 

Indiana'- 

Kansas 

Louisiana 

Missouri 


Mississijjpi. 


Sept.  4 
Mar.  2 
May  3 
.July  4 
Mar.  2 
Sept.  4 
June  23 
Sept.  4 
Mar.  3 
Mar.  3 
Mar.  3 
Mar.  3 
Mar.  3 
Dec.  28 
Mar.  2 
Apr.  18 
Sept.  4 
Apr.  11 
Apr.  19: 
Sept.  4 
May  4 
Feb.  20 
Sept.  4 
Feb.  28 
May  3 
Mai-.  6 
Sept.  4 
Sept.  4 
Mar.  1 
May  3 
July  4 
Mar.  3 


1841. 

9 

5 

457 

1819. 

3 

3 

489  i 

1822. 

3 

3 

674 

,  1836. 

3 

5 

116  ' 

1855. 

5 

10 

630  i 

,  1841. 

10 

5 

453  1 

,  1836. 

5 

5 

58 

,  1841. 

10 

5 

453 

,  1875- 

5 

18 

476  j 

,  1845- 

5 

5 

742  1 

,  1845. 

5 

5 

788  ; 

,  1845- 

5 

5 

742  1 

,  1845. 

5 

5 

789 

,  1846- 

5 

9 

117 

.  1849- 

5 

9 

349 

1818. 

5 

3 

430 

,  1841. 

10 

5 

453 

,  1818. 

3 

3 

424 

,  1816- 

5 

3 

290 

,  1841- 

10 

5 

453 

,  1858- 

5 

11 

270 

,  1811- 

5 

0 

CA3 

,  1841. 

10 

5 

453 

,  1859. 

2 

11 

388 

,  1822- 

3 

3 

674 

,  1820. 

5 

3 

547 

,  1841- 

10 

5 

453 

,  1841. 

2 

5 

457 

,  1817- 

3 

3 

348 

,  1822- 

3 

3 

674 

,  1836. 

5 

5 

116 

,  1857. 

5 

11 

200 

Mississippi 

Michigan 

Minnesota 

Nebraska 

Nevada 

Ohio. 

Oregon. 

Wisconsin 

New  Hampshire- , 
Massachusetts  .. 
Rhode  Ishiud  --. 

Connecticut 

New  York 

New  Jersey 

Pennsylvania  --. 

Delaware 

Maryland 

Virginia 

North  Carolina -- 
South  Carolina. - 

Georgia 

Kentucky 

Vermont 

Tennessee 

Maine 

Dist.  of  Columbia 


Sept.  4 
June  23 
Sept.  4 
Feb.  26 
May  11 
Apr.  19 
Mar.  16 
Mar.  3: 
Apr.  30 
Sept.  4 
Feb.  14 
Aug.  6 
May  29 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept.  4 
Sept.  4 
Sept.  4 
Sept.  4 
Sept.  4 
Sept.  4 
Sept.  4 


453 
60 
453 
167 
285 
49 
32 
326 
175 
453 
384 
58 
233 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
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TABLE  Ko.  2. 


Statement  of  the  Total  Amounts  of  lionet/  received  by  the  several  States  of  the  United  States  from 
the  net  proceeds  of  the  cash  sales  of  the  Public  Lands  up  to  June  30,  ISSO. 


Alabama -- 

Arkansas --- 

Colorado.- - 

Connecticut 

Delaware - 

Florida 

Georgia 

Illinois- 

Indiana 

Iowa - -- 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan --- 

Minnesota  -- - 

Mississippi- -- 

Missouri  _ --- 

Nebraska 

Nevada 

New  Hampshire  -- 

New  Jersey 

New  York 

North  Carolina 

Ohio 

Oregon- 

Pennsylvania 

Rhode  Island 

South  Carolina 

Tennessee.- -- 

Vermont -- 

Virginia  - --- 

"Wisconsin 

Dist.  of  Columbia. 


17,119  35 
3,134  60 


10,845  43 

2,695  30 

1,545  96 

20,256  43 

16,654  33 

23,994  54 

1,508  03 


24.731  31 
9,971  59 
17,554  90 
15,187  54 
25,807  92 
7,426  03 


i;2,107  71 
385  93 


15,248  74   $649  43 
1,348  19    143  44 


1,335  27 

331  84 

190  33 

2,493  94 

2,050  46 

2,954  17 

185  67 


29,635  02 
2,883  12 


2,223  29 
446  30 


3,044  88 
1,227  69 
2,161  33 
1,869  88 
3,177  43 
914  28 


2,827  99 


141  72 


1,141  79  I   247  47 


10,410  19 
12,608  57 


1,281  69 
1,552  35 


9,955  64 
13,050  42 
84.974  15 
22.917  97 
53,157  53 


1,225  72 
1,606  75 
10,461  89 
2,821  63 
6,544  67 


2,396  26 

8,388  24  i   697  39 


923  64    420  49 


60,313  27 

7,425  68 

3.807  28 

468  75 

16,218  15 

1,996  75 

26.447  68 

3,256  20 

10,213  61 

1,257  48 

37,090  48 

4.566  52 

1,082  45 

133  27 

1,463  53 

180  19 

,004,365  57 

227.359  05 

9,589  73 


28,975  44 


712,744  82 
618,277  50 
626.075  16 
258,842  11 


315,612  89 


471.344  55 
c»9.409  47 
987,832  28 
551,423  83 
116,578  67 
8,319  84 


596,634  10 
34,911  09 


1 

1 

1 

455,253  73 

; 

'       ' 

$1,029,490  20 

232.371  21 

9,589  73 

12.180  70 
3,027  14 

30,711  73 

22,750  37 

763.307  92 

648,555  63 

627,768  86 

258,842  11 

27,776  19 

329,781  88 

19,716  23 

17,a57  42 

28.985  35 

481,074  12 

99.409  47 

1,001,920  42 

574,670  38 

]J.6,578  67 

8.319  84 

11.181  36 
14,657  17 
95.436  04 
25.739  60 

657,680  43 
34.911  09 
67.738  95 
4.276  03 
18.214  90 
29.703  88 
11.471  09 
41.657  00 

456,469  45 
1.643  72 
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TABLE  No.  3— A  1. 

Statement  showhig  the  respective  Shares  of  the  several  States  a7id  Temtories  of  the  United  States 
and  the  District  of  (Mumbia  under  the  Distribution  Act  of  fourth  September,  I84I,  of  the  resi- 
due of  the  net  proceeds  of  the  cash  sale  of  the  Public  Laiuis  sold  in  the  half  year  eliding  thir- 
tieth June,  IS42. 


States,  Territories,  AXD  District  ofColvmbia. 


Free  Popula- 
tion. 


Federal 
Numbers. 


Distributive 
Shares. 


Maine .501,793 

New  Hampshire 2S4,.573 

Massachusetts 737,f;98 

Rhode  Ishind '  108,82.5 

Connecticut 309,998 

Vermont 291,948 

New  York. 2,428,917 

New  Jersey 372,632 

Pennsylvania 1,723,969 

Dehiware  .-- 7.5,480 

Maryland .380,282 

Virginia 790,810 

North  Carolina -  507,fi02 

South  Carolina 2H7,.300 

Georgia 410,448 

Alabama .337,224 

Mississippi -'.  180,440 

Louisiana 183,959 

Tennessee f>4fi,151 

Kentucky 597,.570 

Ohio-..-l- --- l,519,4fM 

Indiana 68.5,8H3 

Illinois 47.5,8.52 

Missouri 32.5,402 

Arkansas 77,';39 

Michigan 212,2iJ7 

Wisconsin 30,9.34 

Iowa 43,09f) 

Florida 28,700 

District  of  Columbia 39,018 

Totals 14,576,034 


0 

.501,793 

1 

284,574 

1 

737,699 

5 

108,828 

17 

310,008 

0 

291,948 

4 

2,428,919 

674 

373,036 

(34 

1,724,007 

2,605 

77,043 

89,737 

434,124 

448,987 

1,060,202 

245,817 

655,092 

327,038 

463.5^3 

280,944 

574,014 

2.53,.532 

489,.343 

195,211 

297,.567 

168,452 

285,0.30 

183.059 

755,986 

182,258 

706,925 

3 

1,519,466 

3 

685,865 

331 

476,051 

58,240 

360,406 

19,935 

89,600 

0 

212,267 

11 

30,941 

16 

43,106 

25,716 

44.190 

4,694 

41,834 

2,487,356       16,088,447 


$17,.5.54  90 

9,995  64 

25,807  92 

3,807  28 

10,845  43 

10,213  61 

84,974  15 

13,0.50  42 

60,313  27 

2,695  30 

1.5,187  54 

37,090  48 

22,917  97 

16,218  15 

20,2.56  43 

17,119  35 

10,410  19 

9.971  59 

26,447  68 

24,731  31 

53,157  53 

23,994  54 

16,654  33 

12,608  57 

3,134  60 

7,426  03 

1,082  45 

1,508  03 

1,515  96 

1,463  53 


$562,144  18 


Department  of  the  Interior,  General  Land  Office,  ) 
Washington,  D.  C,  April  14,  1882.  \ 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  \vith  the  records  of  this  office,  and  find  it  to  be  correct. 

X.  C.  McFARLAXD,  C6mmissioner. 
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TABLE  No.  4— B. 


Statement  showing  the  respective  Shares  of  the  several  States  and  Territories  of  the  United  States 
and  the  District  of  Columbia,  under  the  Distribution  Act  of  fourth  September,  IS4I,  of  the 
residue  of  the  net  proceeds  of  the  cash  sale  of  the  Public  Lands  sold  from  the  first  day  of 
July  to  the  twenty-ninth  of  August,  IS42,  inclusive. 


States,  Territories,  and  District  of  Columbia. 


Free 
Population. 


Federal 
Numbers. 


Distributive 
Shares. 


Maine 

New  Hampshire 
Massachusetts .- 
Rhode  Island  — 

Connecticut 

Vermont 

New  York 

New  Jersey 

Pennsylvania 

Delaware 

Maryland 

Virginia 

North  Carolina  . 
South  Carolina-. 

Georgia 

Alabama 

Mississippi 

Louisiana 

Tennessee 

Kentucky 

Ohio...."- 


Indiana 

Illinois 

Missouri 

Arkansas 

Michigan 

Wisconsin 

Iowa 

Florida 

District  of  Columbia. 


501,793 
284,573 
737,698 
103,825 
309,998  i 
291,948  j 
1,428,917  ! 
372,032 
,723,969 

75,480 
380,282 
790,810 
507,602 
267,360 
410,448 
337,224 
180,440 
183,959 
646,151 
597,570 
,519,464 
685,863 
475,852 
325,462 

77,6.39 
212,267 


4 
647 
64 
2,605 
89,737 
448,987 
245,817 
327,038 
280,944 
253,532 
195,211  i 
168,452 
180,059 
182,258  ; 
34 
3  I 
331 
58,240  ! 
19,935  I 


501,793 
284,574 
737,699 
108,828 
310,008 
291,948 

2,428,919 
373,036 

1,724.007 

77,043 

434,124 

1,060,202 
655,092 
463,583 
579,014 
489,343 
297,567 
285,030 
755,986 
706,925 

1,519,46<) 
()85,865 
476,051 
360,406 
89,600 
212,267 


$2,161  33 
1,225  72 
3,177  43 

468  75 
1,335  27 
1,257  48 
10,461  89 
1,606  75 
7,425  68 

331  84 
1,869  88 
4,566  52 
2,821  63 
1,996  75 
2,493  94 
2,107  71 
1,281  69 
1,227  69 
3,256  20 
3,044  88 
6,544  67 
2,954  17 
2,650  46 
1,552  .35 

385  93 

914  28 


30,934 

11 

30,941 

133  27 

43,096 

16 

43,106 

185  67 

28,760 

25,717 

44,190 

190  33 

39,018 

4,694 

41,834 

180  19 

Totals 14,576,034  i      2,487,356  1    16,068,447       $69,210  35 


Department  of  the  Interior,  General  Land  Office,  ) 
Washington,  D.  C,  April  14,  1882.      j 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  office,  and  find  it  to  be  correct. 

N.  C.  McFARLAND,  Commissioner. 


ir 


TABLE  No.  5— A  2. 

Statement  of  the  Additional  Allowance  to  the  States  of  Ohio,  Indiana,  Illinois,  3Ii^souri,  Arkan- 
sas, Louisiana,  Mississippi,  Alabama,  and  Michigan,  of  ten  per  cent  of  the  net  proceeds  of 
the  cash  sale  of  the  Puolic  Lands  sold  in  the  half  year  ending  thirtieth  June,  1842,  under 
the  Distribution  Act  of  September  4,  I84I,  according  to  the  mode  prescribed  by  the  First  Comp- 
troller of  the  Treasury. 
__        _     ^    .  ^  ■ 

It...  j     r  Additional 

T>        ^-  I     Net  proceeds  of      allowance  of  ten  per 

Proportion  Sales  after  deduct-       ^.g^  ^^  gjj^.,j  ^j- 

of  Expenses  to  be  ,      ing  proportion       t,,^  ^g^^,  g^.^^^^  ^^^ 
deducted.  I   of  Expenses  from  :        net  proceeds 

gross  proceeds.  of  Sales  therein. 


States  .%.xd  Territories. 


Gross  proceeds  of 

Lands  Sold 
in  States  and  Ter- 
ritories. 


Ohio 

Indiana 

Illiiioi.s  .-. 
Missouri . . 
Arkansas . 
Louisiana. 
Mississippi 
Alabama -- 
Michigan  - 
Wisconsin 
Iowa 

Totals... 


$12, 

39: 

402, 

113; 

18, 

38: 

32, 

"1, 

15, 

743, 

93, 


,534 
,125 
,163 
,832 
,295 
,377 
,518 
228 
!494 
,570 
,64G 


13,297  88 

10,294  29 

105,812  86 

29,950  51 

4,813  78 
10,097  43 

8,555  92 
18,740  80 

4,076  79 

195,640  26 

24.639  27 


.  .1837,216  70 


$220,279  53 


.$9,236  39 
28,831  24 

296,2.50  20 
83,882  43 
1.3,481  91 
28,279  89 
23,962  60 
52,487  39 
11,417  89 

547,929  94 
69,207  23 


$923  &4 
2,883  12 
29,635  02 
8,388  24 
1,.348  19 
2,827  99 
2.396  26 
5,248  74 
1,141  79 


$616,937  17 


$54,792  99 


Department  of  the  Ixterior,  General  Land  Office,  ] 
Washington,  D.  C,  April  14,  1882.      j 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  office,  and  find  it  to  be  correct. 

N.  C.  McFARLAND,  Commissioner. 

TABLE  No.  6— B  2. 

Statement  of  the  Additional  Alloivance  to  the  States  of  Ohio,  Indiana,  Illinois,  Missouri,  Arkan- 
sas, Louisiana,  Mississippi,  Alabama,  and  Michigan,  of  the  ten  per  cent  of  the  net  proceeds 
of  the  cash  sale  of  the  Public  Lands  sold  therein  respectivehj,  from  the  first  day  of  July  to 
the  twenty-ninth  of  August,  1S42,  inclusive,  tinder  the  Distribution  Act  of  September  4,  I84I, 
according  to  the  mode  prescribed  by  the  First  Comptroller  of  the  Treasury. 


States  and  Territories. 


Gross  proceeds  of 
Sales  in  the  States 
and  Territories, 
deducting  proper-  j 

tion  of  So  43 
excess  of  repa.v  in 
Mississippi.        I 


Proportion  of 

Expenses  deducted 

from 

gross  proceeds. 


Xet  proceeds  of 
Sales  after  deduct- 
ing from  the 
gross  proceeds  the 

proportion  of 
Expenses  as  stated. 


Additional  allow- 
ance to  the  above 

mentioned  States  of 
ten  per  cent  of  net 

proceeds  of  Lands 
sold  therein. 


Ohio 

Indiana- -- 
Illinois  ... 
Missouri . . 
Arkansas . 
Louisiana. 
.\labama.- 
Michigan  . 

Totals  .. 


$7,286  63 

$3,081  76 

$4,204  87 

$420  49 

7,7.33  95 

3,270  95 

4,463  00 

448  30 

38,.527  51 

16,294  59 

22,232  92 

2,223  29 

12,085  07 

5,111  19 

6.973  88 

697  39 

2,485  73 

1,051  30 

1,434  43 

143  44 

2,455  96 

1,038  71 

1,417  25 

141  72 

11,2.53  99 

4.7.59  69 

6,494  30 

649  43 

4,288  38 

1,813  70 

2,474  68 

247  47 

$86,117  22 

$36,421  89 

$49,695  33 

$4,969  53 

Department  of  the  Interior,  General  Land  Office,  ) 
Washington,  D.  C,  April  14,  1882.      j 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  office,  and  find  it  to  be  correct. 

X.  C.  McFARLAND,  Commissioner. 
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TABLE  No.  7— C. 

Statement  of  the  Amounts  ivMch  have  accrued  to  the  following  named  States  up  to  the  thirtieth 
June,  1880,  on  account  of  the  two,  three,  and  five  per  cent,  upon  the  net  proceeds  of  the  cash 
sales  of  the  Public  Lands  ivithin  their  respective  limits. 


Two  Per  Cent. 


Three  Per  Cent. 


Five  Per  Cent. 


Aggregate. 


Alabama. 
Arkansas 
Colorado. 
Florida  _.. 
Iowa...  . 


$401,782  23 


$602,583  34 


Illinois 

Indiana 

Kansas 

Louisiana.. 
Mississippi. 
Missouri... 
Michigan  _ . 
Minnesota  - 

Nevada 

Nebraska . . 

Oregon  

Ohio 

Wisconsin  - 


712,744  82 

618,277  50 


395,142  08 

15,587  78 


592,690  20 
535,836  05 


596,634  10 


Totals $812,512  09 


$3,658,766  01 


$227,359  05 

9,589  73 

28,975  44 

626,075  16 


258,842  11 
315,612  89 


471,344  55 

99,409  47 

8,319  84 

116,578  67 
34,911  09 


455,253  73 


$1,004,365  57 

227,359  05 

9,589  73 

28,975  44 
626,075  16 
712,744  82 
618,277  50 
258,842  11 
315,612  89 
987,832  28 
551,423  83 
471,344  55 

99,409  47 

8,319  84 

116,578  67 

34,911  09 
596,634  10 
455,253  73 


$2,652,271  73 


$7,123,549  83 


Department  of  the  Interior,  General  Land  Office,  ] 
Washington,  D.  C,  April  14,  1882.      ) 

I  hereby  certify  that  I  have  caused  the  foregoing  table  to  be  examined 
and  compared  with  the  records  of  this  office,  and  find  it  to  be  correct. 

N.  C.  McFARLAND,  Commissioner. 


EXHIBIT  No.  26. 

CALIFORNIA  LAND  SALES. 

The  bill  (S.  994)  granting  to  the  State  of  California  five  per  cent  of  the 
net  proceeds  of  the  sales  of  lands  in  said  State  was  annomiced  as  next  in 
order. 

Mr.  Allison.     I  object  to  that. 

The  President  pro  tempore.  Objection  being  made,  the  bill  goes  over 
under  the  rule. 

Mr.  Dolph.  I  believe  the  Senator  from  California  (Mr.  Stanford)  desires 
it  to  keep  its  place  on  the  calendar  without  prejudice. 

The  President  pro  tempore.  Does  the  Senator  from  Iowa  object  to  its 
retaining  its  place  on  the  calendar? 

Mr.  Allison.     I  do  not. 

The  President  2)ro  tempore.     The  bill  will  retain  its  place  on  the  calendar. 

[Congressional  -Record  of  May  18,  1886,  page  4769.] 


119 

EXHIBIT  No.  27. 
CALIFORNIA  LAND  SALES. 

The  bill  (S.  994)  granting  to  the  State  of  California  five  per  cent  of  the 
net  proceeds  of  the  sales  of  lands  in  said  State,  was  announced  as  next  in 
order. 

Mr.  Plumb.     I  think  that  had  better  go  over. 

Mr.  Dolph.     I  ask  that  it  retain  its  place  on  the  calendar. 

The  Presiding  Officer.  If  there  be  no  objection,  the  bill  will  be  passed 
over,  retaining  its  place  on  the  calendar. 

[Congressional  Record  of  June  8,  1886,  page  5582.] 


EXHIBIT  No.  28. 
CALIFORNIA  LAND  SALES. 

The  bill  (S.  994)  granting  to  the  State  of  California  five  per  cent  of  the 
net  proceeds  of  the  sales  of  lands  in  said  State,  was  announced  as  next  in 
order. 

Mr.  Allison.     I  object. 

The  President  j5?'o  tempore.     Objection  being  made,  the  bill  goes  over. 

[Congressional  Record  of  June  19,  1886,  page  6155.] 


EXHIBIT  No.  29. 

CALIFORNIA  LAND  SALES. 

The  bill  (S.  994),  granting  to  the  State  of  California  five  per  cent  of  the 
net  proceeds  of  the  sales  of  lands  in  said  State,  was  announced  as  next  in 
order. 

Mr.  Miller.     Let  that  go  over. 

The  President  pro  tempore.     The  bill  will  be  passed  over. 

[Congressional  Record  of  July  9,  1886,  page  7028.] 


EXHIBIT  No.  30. 

Forty-ninth  Congress,  first  session.    H.  R.  9478. 

In  the  Senate  of  the  United  States.    July  12,  1886 — Referred  to  the 
Committee  on  Appropriations  and  ordered  to  be  printed. 

AMENDMENT 

Intended  to  be  proposed  by  Mr.  Mitchell,  of  Oregon,  to  the  bill  (H.  R. 
9478)  making  appropriations  for  sundry  civil  expenses  of  the  Government 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty- 
seven,  and  for  other  purposes,  \dz.:  Insert  the  following: 

And  the  First  Comptroller  of  the  Treasury  is  hereby  authorized  and 
directed  to  have  reported  to  him  by  the  Commissioner  of  the  General  Land 
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Office,  who  is  hereby  authorized  and  directed  to  report  the  same,  the 
amounts  of  the  five  per  centum  of  the  net  proceeds  of  the  cash  sales  of 
the  pubhc  lands  made  by  the  United  States  in  any  of  the  public  land 
States  since  the  admission  of  such  States:  and  the  sum  of  money  neces- 
sary to  pay  such  States  said  five  per  centum  is  hereby  appropriated :  and 
when  the  accounts  for  the  same  shall  have  been  duly  audited  by  the  proper 
accounting  oflicers,  the  Secretary  of  the  Treasury  is  hereby  authorized  and 
directed  to  pay  the  same  in  all  cases  where  the  same  have  not  been  here- 
tofore paid. 


EXHIBIT  No.  31. 

Interest  on 

Interest  at 

Fiscal  Teaks. 

Xet  Proceeds. 

Five  per 
centum  of 

said  per 
centum  for 

No.  of 

7  per  cent  for 
the  numljer 

X et  Proceeds. 

one  year  at  7 
per  cent. 

of  Tears. 

1858 ) 

1859 j 

?82,118  51 

$4,105  93 

1287  41 

27 

$7,760  07 

1860 

4,283  41 

214  17 

14  99 

26 

389  74 

1861  

62,430  51 

3,121  53 

218  51 

25 

5,462  75 

1862 ) 

1863 \ 

31.313  93 

1,565  70 

109  60 

22 

2,411  20 

1864 1 

1865 -- 

1014>39  02 

5,061  95 

354  34 

21 

7,441  14 

1866 

90.151  16 

4.507  56 

315  53 

20 

6.310  60 

1867 

339,945  42 

16.997  27 

1,189  81 

19 

22,606  39 

1868 -- 

578,412  60 

28,920  63 

2,024  44 

18 

36,439  92 

1869 

2,166.280  85 

108,314  04 

7,.581  98 

17 

128,893  66 

1870 

583,578  78 
347.060  21 

29,178  94 
17,353  01 

2.042  52 
1.214  71 

16 
15 

32,680  32 

1871  

18,220  65 

1872 

424,366  71 

21,218  34 

1,485  28 

14 

20,793  92 

1873 

447,722  93 
460,576  33 
606.897  66 

22,386  15 
23,02X  82 
30,344  88 

1.567  03 
1,612  02 
2,124  14 

13 
12 
11 

20,371  39 

1874                                        

19.344  24 

1875 

23,365  54 

1876 

484,994  54 

24,249  73 

1,697  49 

10 

16,974  90 

1877 

4.35.637  27 
349.684  47 
171,(»4  08 
140.066  84 

21,781  86 

17.484  22 

8.554  70 

7.003  34 

1,524  73 

1.223  90 

598  83 

490  23 

9 
8 
7 
6 

13,722  57 

1878                               ---   

9,791  20 

1879 

4.191  81 

1880 

2,941  38 

1881 

2.55,754  61 

12,787  73 

895  14 

0 

4,475  70 

1882 

284,316  88 

14.215  84 

995  11 

4 

3,980  44 

18S3  - 

720.7(i3  41 

36,038  17 

2,522  67 

3 

7.568  01 

1884 

814,782  63 

40.739  13 

2,851  74 

•-> 

5.703  48 

1885  — - 

625,634  33 

31,281  71 

2,189  72 

1 

2.189  72 

Totals 

$10,609,107  09 

$530,455  3.5 

$37,131  87 

-<424.030  74 

EXHIBITS 


DIRECT  TAX  CLAIM. 


EXHIBIT  No.  1. 

State  of  California,  Executive  Department,  ) 
Sacramento,  December  12,  1882.      ) 

John  Mullan,  Esq.,  Washington,  D.  C: 

Sir  :  It  ha\dng  come  to  my  knowledge  that  measures  are  being  taken 
by  several  of  the  States,  through  their  duly  appointed  agents,  to  recover 
from  the  National  Government  certain  moneys  paid  by  such  States  under 
an  Act  of  Congress,  approved  August  5,  1861,  entitled  "An  Act  to  proxide 
increased  revenue  from  imports  to  pay  interest  on  the  public  debt,  and  for 
other  purposes,"  and  as  the  State  of  California  has  paid  the  sum  of  two 
hundred  and  fifty-four  thousand  five  hundred  and  thirty-eight  ($254,538) 
dollars  under  the  pro^dsions  of  said  Act,  it  being  the  total  amount  assessed 
against  the  State,  I,  therefore,  follomng  the  action  of  our  sister  States,  do 
appoint  3'ou  as  the  agent  of  the  State  of  California  to  act  in  her  behalf  in 
taking  such  steps  as  may  be  necessary  to  recover  from  the  United  States 
Government  the  sums  of  money  so  paid  under  said  Act.  Your  compensa- 
tion for  ser^dces  rendered  thereunder  to  be  left  to  the  discretion  of  the  State 
Legislature. 

GEORGE  C.  PERKINS, 

Governor  of  California. 


EXHIBIT   No.  2. 

Forty-eighth  Congress,  first  session.    H.  E.  108.    Printer's  No.,  108. 

In  the   House  of  Representatives.     December  10,  1883 — Read  twice, 
referred  to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
Mr,  Henley  introduced  the  following  bill: 

A  BILL 

For  the  relief  of  the  State  of  California. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  California 
the  sum  of  thirty-eight  thousand  one  hundred  and  eighty  dollars  and 
seventy-nine  cents;  the  same  being  fifteen  per  centum  of  two  hundred  and 
fifty-four  thousand  five  hundred  and  thirty-eight  dollars  and  sixty-six 
cents,  her  quota  of  the  direct  tax  assessed  under  the  Act  of  August  fifth, 
eighteen  hundred  and  sixty-one,  and  by  her  paid  without  any  expense 
whatsoever  to  the  United  States,  and  which  percentum  has  not  heretofore 
been  paid  or  allowed  the  State  of  California. 
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Forty-eighth  Congress,  first  session.    S.  810. 

In  the  Senate  of  the  United  States.  December  19,  1883— Mr.  Miller  of 
California  asked,  and  by  unanimous  consent  obtained,  leave  to  bring  in  the 
following  bill;  which  was  read  twice,  and  referred  to  the  Committee  on 
Finance. 

A  BILL 

For  the  relief  of  the  State  of  California. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treas- 
ury be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of 
California  the  sum  of  thirty-eight  thousand  one  hundred  and  eighty  dollars 
and  seventy-nine  cents;  the  same  being  fifteen  per  centum  of  two  hundred 
and  fifty-four  thousand  five  hundred  and  thirty-eight  dollars  and  sixty-six 
cents,  her  quota  of  the  direct  tax  assessed  under  the  Act  of  August  fifth, 
eighteen  hundred  and  sixty-one,  and  by  her  paid  without  any  expense 
whatsoever  to  the  United  States,  and  which  percentum  has  not  heretofore 
been  paid  or  allowed  the  State  of  California. 


EXHIBIT  No.  3. 

Forty-eighth  Congress,  first  session.    H.  R.  953.    Printer's  No.,  983. 

In  the  House  of  Representatives.      December  11,  1883 — Read  twice, 
referred  to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
Mr.  Cassidy  introduced  the  following  bill- 

A   BILL 

To  authorize  the  payment  of  certain  money  to  the  State  of  Nevada. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  Nevada 
the  sum  of  six  hundred  and  eighty-eight  dollars  and  eighty-four  cents,  the 
same  being  fifteen  per  centum  of  four  thousand  five  hundred  and  ninety- 
two  dollars  and  sixty-six  cents,  her  quota,  when  a  Territory,  of  the  direct 
tax  assessed  under  the  Act  of  August  fifth,  eighteen  hundred  and  sixty-one, 
and  by  her  paid -without  any  expense  whatsoever  to  the  United  States,  and 
which  percentum  has  not  heretofore  been  paid  or  allowed  the  State  of 
Nevada. 

Forty-eighth  Congress,  first  session.    S.  655. 

In  the  Senate  of  the  United  States.  December  13,  1883— Mr.  Jones  of 
Nevada  asked,  and  by  unanimous  consent  obtained,  leave  to  bring  in  the 
following  bill;  which  was  read  twice,  and  referred  to  the  Committee  on 
Claims: 

A   BILL 

For  the  relief  of  the  State  of  Nevada. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treasury 
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be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  Nevada 
the  sum  of  six  hundred  and  eighty-eight  dollars  and  eighty-nine  cents,  the 
same  being  fifteen  per  centum  of  four  thousand  five  hundred  and  ninety- 
two  dollars  and  sixty-six  cents,  her  quota,  when  a  Territory,  of  the  direct 
tax  assessed  under  the  Act  of  August  fifth,  eighteen  hundred  and  sixty-one, 
and  by  her  paid  Avithout  any  expense  whatsoever  to  the  United  States,  and 
which  percentum  has  not  heretofore  been  paid  or  allowed  the  State  of 
Nevada. 


EXHIBIT  No.  4. 

Forty-eighth  Congress,  first  session.    S.  511. 

In  the  Senate  of  the  United  States.  December  IG,  1883— Mr.  Slater 
asked,  and  by  unanimous  consent  obtained,  leave  to  bring  in  the  following 
bill,  which  was  read  twice  and  referred  to  the  Committee  on  Claims: 

A  BILL 

For  the  relief  of  the  State  of  Oregon. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assev^hled,  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  Oregon 
the  sum  of  five  thousand  two  hundred  and  seventy-one  dollars  and  nine 
cents,  the  same  being  fifteen  per  centum  of  thirty-five  thousand  one  hun- 
dred and  forty  dollars  and  sixty-six  cents,  her  quota  of  the  direct  tax 
assessed  under  the  Act  of  August  5,  1861,  and  by  her  paid  without  any 
expense  whatsoever  to  the  United  States,  and  which  percentum  has  not 
heretofore  been  paid  or  allowed  the  State  of  Oregon. 

Forty-eighth  Congress,  first  session.    H.  R.  1310.    Printer's  ZSJo.,  1360. 

In  the  House  of  Representatives.     December  11,  1883 — Read  twice,  re- 
ferred to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
Mr.  George  introduced  the  following  bill : 

A  BILL 

For  the  relief  of  the  State  of  Oregon. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  directed  to  pa}'  to  the  State  of  Oregon 
the  sum  of  five  thousand  two  hundred  and  seventy-one  dollars  and  nine 
cents,  the  same  being  fifteen  per  centum  of  thirt\'-five  thousand  one  hun- 
dred and  forty  dollars  and  sixty-six  cents,  her  quota  of  the  direct  tax 
assessed  under  the  Act  of  August  5,  1861,  and  by  her  paid  without  any 
expense  whatsoever  to  the  United  States,  and  which  percentum  has  not 
heretofore  been  paid  or  allowed  the  State  of  Oregon. 
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EXHIBIT  No.  5. 

Forty-eighth  Congress,  first  session. 
Senate  Bill  No.  511,  Senate  Bill  No.  655,  Senate  Bill  No.  810. 

Senate  Bill  No.  511,  introduced  in  the  Senate  by  Hon.  James  H.  Slater 
of  Oregon,  December  10,  1883,  and  Senate  Bill  No.  655,  introduced  by 
Hon.  J.  P.  Jones  of  Nevada,  December  13,  1883,  and  Senate  Bill  No.  810, 
introduced  by  Hon.  John  F.  Miller  of  California,  December  19,  1883,  have 
each  and  all  but  one  object,  to  wit: 

To  allow  to  each  of  said  States  fifteen  per  centum  of  the  amounts  by 
them  respectively  paid  into  the  U.  S.  Treasury  as  their  proportion  of  the 
direct  tax  levied  upon  and  apportioned  to  each  of  said  States  under  the 
Direct  Tax  Act  of  fifth  August,  1861  (U.  S.  Stats.,  vol.  12,  page  294),  and 
paid  by  said  States  respectively  without  any  expense  whatsoever  to  the 
Government  of  the  United  States  or  any  of  its  officers. 

Under  Section  8  of  said  Direct  Tax  Act  of  August  5,  1861,  there  was 
apportioned : 

To  the  State  of  California,  the  sum  of 1254,638  66 

To  the  State  of  Oregon,  the  sum  of 35,140  66 

To  the  State  of  Nevada,  the  sum  of. 4,592  66 

Under  Section  9  of  said  Act  the  appointment  of  assessors  and  collectors 
was  provided  for  in  each  and  every  State  and  Territory,  and  the  subdivision 
of  said  States  and  Territories  into  collection  districts  for  the  purpose  of 
assessing  and  collecting  said  tax,  said  appointments  to  be  made  after 
February,  1862. 

Section  11  of  said  Act  provided  for  the  subdividing  each  collection  dis- 
trict into  subdistricts,  with  the  authority  to  appoint  assistant  assessors 
therein,  etc. 

Section  13  of  said  Act  pro^dded  that  the  assessments  and  collection 
should  be  made  upon  the  assessed  value  of  the  properties  in  each  district 
as  ascertained  in  April,  1862,  etc. 

Section  22  of  said  Act  provided  for  advertising  assessment  list,  valua- 
tions, and  enumerations  in  each  and  every  district,  and  that  the  officers 
should  visit  each  and  every  county  seat  in  each  of  such  districts,  etc. 

Section  24  of  said  Act  provided  for  the  creation  of  a  Board  of  Assessors 
in  each  State,  etc. 

Section  25  of  said  Act  provided  for  the  appointment  of  clerks  to  such 
Boards,  etc. 

Section  30  of  said  Act  provided  for  the  pay  of  such  assessors  and  assist- 
ant assessors,  etc. 

Section  34  of  said  Act  provided  that  the  collector  should  appoint  as 
many  deputies  as  he  might  think  proper,  etc. 

Section  35  of  said  Act  provided  for  other  expenditures  of  money  for 
advertising,  etc.,  and  for  distraining  upon  the  property  of  the  people  in 
each  of  said  districts,  etc. 

Sections  36  and  38  of  said  Act  provided  for  more  expenditures  of 
money,  etc.  , 

Section  39  of  said  Act  provided  for  fees  to  clerks,  etc. 

Section  40  of  said  Act  provided  for  a  period  of  fifteen  months,  beginning 
with  the  annual  day  (April  1,  1862),  with  respect  to  the  taxes  contained 
in  the  lists  transmitted  to  the  Secretary  of  the  Treasury. 
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Section  48  of  said  Act  provided  for  salaries  of  said  collectors  and  assist- 
ants, reaching  a  maximum  of  $6,000,  with  contingent  and  other  ex- 
penses, etc. 

Now  it  was  estimated,  in  view  of  all  the  premises  and  necessities  of  the 
situation,  that  the  costs  to  the  United  States  in  each  State  and  Territory 
for  compensation  to  collectors  and  assistant  collectors,  assessors  and  assist- 
ant assessors,  per  diem  clerks  and  assistant  clerks,  percentages  prescribed 
and  allowed  to  assessors  and  assistant  assessors,  and  to  collectors,  with 
other  and  necessary  and  contingent  expenses,  advertising,  traveling  ex- 
penses, rents,  postage,  and  the  usual  et  ceteras  .always  to  be  found  in  the 
return  of  those  who  disburse  public  moneys,  would  aggregate  a  sum  of 
from  ten  to  fifteen  per  centum  of  the  total  tax  authorized  to  be  collected. 

In  view  thereof,  Congress  pro^dded,  in  the  fifty -third  section  of  said  Act, 
that  any  State,  Territory,  or  district  may  assume  and  pay  its  quota,  in  its 
own  way,  by  and  through  its  own  ofiicers;  and  that  if  any  State,  Territory, 
or  the  District  of  Columbia  shall  give  notice,  by  the  Governor  or  other 
proper  officer  thereof,  to  the  Secretary  of  the  Treasury  of  the  United^ 
States,  on  or  before  the  second  Tuesday  of  February  next  thereafter,  of  its 
intention  to  assume  and  pay,  or  to  assess,  collect,  and  pay  into  the  Treasury 
of  the  United  States  the  direct  tax  imposed  by  this  Act,  said  State,  Ter- 
ritory, or  district  shall  be  entitled  to  a  deduction  of  fifteen  per  centum  on 
such  portion  of  its  quota  as  shall  have  been  actually  paid  into  the  Treas- 
ury of  the  United  States  on  or  before  the  last  day  of  June  in  the  year  to 
which  such  payment  relates,  and  of  ten  per  centum  on  such  part  or  parts  of 
its  quota  as  shall  have  been  actually  paid  into  the  Treasury  of  the  United 
States  on  or  before  the  last  day  of  September  in  the  year  to  which  such 
payment  relates.  The  same  section  also  provides  that  the  amounts  appor- 
tioned to  any  State,  Territory,  or  the  District  of  Columbia  may  be  paid  in 
whole  or  in  part  by  the  release  of  such  State,  Territory,  or  District  to  the 
United  States  of  any  "  liquidated  and  determined  claim  of  such  State, 
Territory,  or  District  of  equal  amount  against  the  United  States,"  and  that 
in  such  release  the  same  abatement  shall  be  allowed  as  would  be  allowed 
in  case  of  payment  of  the  direct  tax  in  money. 

A  subsequent  Act,  approved  May  13,  1862,  extends  the  provisions  of 
Section  53,  above  referred  to,  to  war  claims  which  may  be  presented  on  or 
before  the  thirtieth  of  -July,  1862. 

Now  all  three  of  these  States  have  heretofore  paid  into  the  public  Treas- 
ury of  the  United  States,  in  whole  or  in  part,  the  several  amounts  assessed 
to  them  respectively,  and  without  any  expense  whatsoever  to  the  United 
States,  and  the  same  principles  of  equity  as  extended  to  other  States 
should  be  now  extended  to  California,  Oregon,  and  Nevada,  even  though 
the}'  did  not  come  strictly  up  to  the  directory  requirement  as  to  the  exact 
date  of  payment. 

All  thi-ee,  however,  strictly  conformed  to  the  underlying  principle  in  said 
Section  53,  by  saving  to  the  United  States  all  costs  of  assessment  and  col- 
lection in  the  premises,  by  defraying  all  such  costs  and  expenses  themselves, 
and  thereby  have  a  good  claim  in  equity  for  the  amount  of  the  fifteen  per 
centum  deduction  provided  for  in  said  Section  53. 

First — California  paid  into  the  United  States  Treasury: 

On  Octobers,  1862 $63,839  31 

On  February  26,  1863 .'.. 183,606  10 

On  January  30, 1883 ^         495  72 

Aggregating $247,941  13 
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Now  fifteen  per  centum  of  $247,941  13  is  ^37.191  16.  and  which  sum  is 
now  equitably  due  the  State  of  Cahfornia  under  the  terms  of  said  Senate 
Bill  Xo.  810.  which  should  be  amended  so  as  to  read  $37,191  16.  instead  of 
$38,180  79.  as  stated  in  said  bill. 

Second — The  Territory  of  Nevada,  on  January  18,  1864.  paid  into  the 
U.  S.  Treasury  the  sum  of  $4,592  33,  and  without  any  expense  whatsoever 
to  the  United' States:  the  fifteen  per  centum  of  which  sum  is  $688  84,  and 
which  sum  is  now  equitabh'  due  under  Senate  Bill  No.  655,  to  the  State  of 
Nevada,  as  successor  to  the  Territory*  of  Nevada. 

Third — The  State  of  Oregon  assumed  said  debt  in  1864,  and  paid  into 
the  United  States  Treasury,  without  any  expense  whatsoever  to  the  United 
States,  as  follows,  to  wit: 

On  December  13,  1881  H.^l  60 

On  March  31, 1883 33,249  07 

Aggregating .$3o,l-t0  67 

The  fifteen  per  centum  of  which  is  $5,271  09,  and  which  sum  is  now 

equitably  due  under  Senate  Bill  No.  511,  to  the  State  of  Oregon. 

It  is  therefore  suggested  that  a  substitute  of  one  bill  for  these  three  bills 

may  be  reported  by  the  honorable  committee  having  the  same  in  charge. 

and  of  the  tenor,  as  follows,  to  wit: 

A  BILL 

For  the  relief  of  the  States  of  California,  Oregon,  and  Nevada. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretar}-  of  the  Treas- 
ury be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of 
California,  the  sum  of  thirty-seven  thousand  one  hundred  and  ninety-one 
dollars  and  sixteen  cents:  and  to  the  State  of  Nevada,  the  sum  of  six  hun- 
dred and  eighty-eight  dollars  and  eighty-four  cents:  and  to  the  State  of 
Oregon,  the  sum  of  five  thousand  two  "hundred  and  seventy-one  dollars 
and  nine  cents;  the  same  being  fifteen  per  centum  of  the  amounts  of  direct 
tax  paid  into  the  Treasury  of  the  United  States  by  said  States  respectively, 
under  the  Direct  Tax  Act  of  August  5.  1861.  without  any  expense  or  costs 
whatsoever  incurred  therein  by  "the  United  States,  and  which  i)ercentum 
has  not  heretofore  been  paid  or  allowed  to  said  States,  or  to  any  of  them. 
Very  respectfullv. 

JOHN  MULLAN, 
State  Agent  and  Counsel  for  the  States  of  California,  Oregon,  and  Nevada. 


EXHIBIT  No.  6. 

Forty-eighth  Congress,  first  session.    House  Bills  Nos.  108,  953, 1310. 

Ho^^se  Bill  No.  108.  introduced  December  10.  1883.  by  Hon.  Barclay  Hen- 
ley, of  California;  House  Bill  No.  953,  introduced  December  11.  1883,  by 
Hon!  George  W.  Cassidy,  of  Nevada;  Hoxise  Bill  No.  1310,  introduced 
December  11,  1883,  by  Hon.  M.  C.  George,  of  Oregon; 

Have  for  their  object,  respectively : 

To  allow  to  each  of  said  States  fifteen  per  centum  of  the  amomits  by 
them  respectively  paid  into  the  United  States  Treasury  as  their  proportion 
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of  the  direct  tax  le^'ied  upon  and  apportioned  to  each  of  said  States  under 
the  Direct  Tax  Act  of  the  fifth  of  August,  1861  (U.  S.  Stats.,  vol.  12,  p. 
292),  and  paid  by  said  States,  respectively,  without  any  expense  whatso- 
ever to  the  Government  of  the  United  States  or  any  of  its  officers. 

Under  Section  8  of  said  Direct  Tax  Act  of  Ahgust  5.  1861,  there  was 
apportioned : 

To  the  State  of  California,  the  sum  of $2.54,.538  67 

To  the  State  of  Oregon 3o,140  (u 

To  the  Territory  of  Nevada 4,592  67 

[See  letters  of  the  honorable  Secretary  of  the  Treasury  of  February  11, 
1884,  and  of  the  First  Comptroller,  of  February  9,  1884,  herewith  attached, 
marked  "A"  and  "  B,"  and  made  a  part  hereof.] 

Under  Section  9  of  said  Act,  the  appointment  of  assessors  and  collect- 
ors was  provided  for  in  each  and  every  State  and  Territory,  and  the 
subdi^^sion  of  said  States  and  Territories  into  collection  districts  for  the 
purpose  of  assessing  and  collecting  said  tax,  said  appointments  to  be  made 
after  February,  1862. 

Section  11  of  said  Act  pro^dded  for  the  subdi\'iding  each  collection  dis- 
trict into  sub-districts,  with  avithority  to  appoint  assistant  assessors  therein, 
etc. 

Section  13  of  said  Act  pro\dded  that  the  assessments  and  collection 
should  be  made  upon  the  assessed  value  of  the  properties  in  each  district, 
as  ascertained  in  April,  1862,  etc. 

Section  22  of  said  Act  provided  for  advertising  assessment  list,  valu- 
ations, and  enumerations  in  each  and  ever}^  district,  and  that  the  officers 
should  visit  each  and 'every  county  seat  in  each  of  such  districts,  etc. 

Section  24  of  said  Act  pronded  for  the  creation  of  a  Board  of  Assessors 
in  each  State,  etc. 

Section  2-5  of  said  Act  provided  for  the  appointment  of  clerks  to  such 
Boards,  etc. 

Section  30  of  said  Act  provided  for  the  pay  of  such  assessors  and  assist- 
ant assessors. 

Section  34  of  said  Act  provided  that  the  collector  should  appoint  as 
many  deputies  as  he  might  think  proper,  etc. 

Section  35  of  said  Act  provided  for  other  expenditures  of  money  for 
advertising,  etc.,  and  for  distraining  ui3on  the  property  of  the  people  in 
each  of  said  districts,  etc. 

Sections  36  and  38  of  said  Act  provided  for  more  expenditures  of 
money,  etc.  •  .  • 

Section  39  of  said  Act  pro^dded  for  fees  to  clerks,  etc. 

Section  40  of  said  Act  pro\ided  for  a  period  of  fifteen  months,  begin- 
ning with  the  annual  day  (April  1,  1862),  with  respect  to  the  taxes  con- 
tained in  the  lists  transmitted  to  the  Secretary  of  the  Treasury. 

Section  48  of  said  Act  provided  for  the  salaries  of  said  collectors  and 
assistants,  reaching  a  maximum  of  $6,000,  with  contingent  and  other 
expenses,  etc. 

In  other  words,  this  Direct  Tax  Act  of  August  5,  1861,  and  the  fifty- 
eight  sections  comprising  it,  provided  for  an  immense  and  expensive 
Federal  machinery  to  be  organized  and  to  be  set  in  motion  in  every  State 
and  Territory  of  the  United  States,  for  the  assessment  of  the  property, 
and  collection  of  the  twenty  million  dollars  direct  tax,  pro^dded  for  in 
Section  8  of  said  Act. 

Now  it  was  estimated,  in  view  of  all  the  premises  and  necessities  of  the 
9^ 
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situation,  that  the  costs  to  the  United  States  in  each  State  and  Territory, 
for  compensation  to  collectors  and  assistant  collectors,  assessors  and 
assistant  assessors,  per  diem  clerks  and  assistant  clerks,  percentages  pre- 
scribed and  allowed  to  assessors  and  assistant  assessors,  and  to  collectors, 
with  other  and  necessary  and  contingent  expenses,  advertising,  travehng 
expenses,  rents,  postage,  and  the  usual  et  ceteras  always  to  be  found  in  the 
return  of  those  who  disburse  public  moneys,  would  aggregate  a  sum  of 
from  ten  to  fifteen  per  centum  of  the  total  tax  authorized  to  be  collected. 

In  ^^ew  thereof  Congress  p^o^•ided.  in  the  fifty-third  section  of  said  Act, 
that  any  State,  Territory,  or  District,  may  assume  and  pay  its  quota  in  its 
own  way,  by  and  through  its  own  officers;  and  that  if  any  State.  Territory-, 
or  District  of  Columbia,  shall  give  notice,  by  the  Governor  or  other  proper 
officer  thereof,  to  the  Secretary  of  the  Treasur}'  of  the  United  States,  on 
or  before  the  second  Tuesday  of  February  next  thereafter,  of  its  intention 
to  assume  and  pay,  or  to  assess,  collect,  and  pa}-  into  the  Treasury  of  the 
United  States  the  direct  tax  imposed  bj^  this  Act,  said  State,  Territory,  or 
District  shall  be  entitled  to  a  deduction  of  fifteen  per  centum  on  such 
portion  of  its  quota  as  shall  have  been  actually  paid  into  the  Treasury-  of 
the  United  States  on  or  before  the  last  day  of  June  in  the  year  to  which 
such  payment  relates;  and  of  ten  per  centum  on  such  part  or  parts  of  its 
quota  as  shall  have  been  actually  paid  into  the  Treasury  Of  the  United 
States,  on  or  before  the  last  day  of  September  in  the  year  to  which  such 
pajTuent  relates. 

The  same  section  pro\ndes  also  that  the  amounts  apportioned  to  any 
State,  Territory,  or  the  District  of  Columbia,  may  be  paid  in  whole  or  in 
part  by  the  release  of  such  State,  Territory,  or  District,  to  the  United 
States  of  any  ''liquidated  and  determined  claim  of  such  State,  Territory, 
or  District,  of  equal  amount  against  the  United  States,"  and  that  in  such 
release  the  same  abatement  shall  be  allowed  as  would  be  allowed  in  case 
of  payment  of  the  district  tax  in  mone}\ 

A  subsequent  Act.  approved  May  13, 1862,  extends  the  provisions  of  Sec- 
tion 53  above  referred  to,  to  war  claims  which  mav  be  presented  on  or 
before  the  thirtieth  of  July,  1862. 

Xow  all  these  three  States  have  heretofore  paid  into  the  public  Treasury- 
of  the  United  States,  in  whole  or.  in  part,  the  several  amounts  assessed  to 
them  respectively  and  without  any  expense  whatsoever  to  the  United 
States,  and  the  same  principles  of  equity  as  extended  to  other  States  should 
be  now  extended  to  California,  Oregon,  and  >sevada.  even  though  they  did 
not  come  strictly  up  to  the  directory  requirements  as  to  the  exact  date  of 
payment. 

All  these,  however,  strictly  conformed  to  the  underl\dng  principle  in  said 
Section  53,  by  sa%'ing  to  the  United  States  all  costs  of  assessment  and  col- 
lection in  the  premises,  by  defra^dng  all  such  costs  and  expenses  them- 
selves, and  thereby  have  a  good  claim  in  equity  for  this  amount  of  the  fifteen 
per  centum  deduction  pro^'ided  for  in  said  Section  53. 

First — California  paid  into  the  United  States  Treasury: 

On  October  2, 1862... $63,839  31 

On  February  26,  1863 183,606  10 

On  January  30,  1883 -495  72 

Aggregating - $247,941  13 

Xow  fifteen  per  centum  of  $247,941  13  is  $17,191  16.  and  which  sum  is 
now  equitablv  due  the  State  of  CaHfornia  under  the  terms  of  said  House 
Bill  No.  6772. 
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Second — The  Territory  of  Nevada,  on  January  18,  1864,  paid  into  the 
United  States  Treasury  the  sum  of  $4,592  33,  and  without  any  expense 
whatever  to  the  United  States,  the  fifteen  per  centum  of  which  sum  is 
$688  34,  and  which  sum  is  now  equitably  due,  under  the  terms  of  said 
House  Bill  No.  6772,  to  the  State  of  Nevada,  as  successor  to  the  Territory 
of  Nevada. 

Third — The  State  of  Oregon  assumed  said  debt  October  20,  1862,  and 
paid  into  the  United  States  Treasury,  Avithout  any  expense  whatever  to  the 
United  States,  as  follows,  to  wit : 

On  December  13,1881 $1,891  nO 

On  March  31,  1883..- 33,249  07 

Aggregating - -- $35,140  67 

The  fifteen  per  centum  of  which  is  $5,271  09,  and  which  sum  is  now 
equitably  due,  under  the  terms  of  House  Bill  No.  6772,  to  the  State  of 
Oregon. 

A  similar  measure,  identical  even  in  language,  was  passed  by  Congress 
in  August,  1882,  for  the  State  of  Kansas,  and  attached  to  the  Deficiency 
Bill  (see  U.  S.  Stats.,  vol.  22,  p.  261),  and  which  measure  was  recom- 
mended by  the  Treasury  Department  in  a  letter  of  March  28,  1862,  from 
the  First  Comptroller  to  the  honorable  Secretary  of  the  Treasury,  copy  of 
which  is  hereto  annexed,  marked  "  C,"  and  made  a  part  hereof,  and  in 
which  letter  said  Department  called  attention  to  the  fact  of  the  equity  and 
justice  in  all  cases  like  that  of  Kansas. 

The  cases  of  California,  Oregon,  and  Nevada  are  quite  identical  with 
that  of  Kansas,  differing  only  in  this:  that  the  equity  in  the  cases  of  Cali- 
fornia, Oregon,  and  Nevada  is  even  greater  than  it  was  in  the  State  of 
Kansas. 

Very  respectfull}^, 

JOHN  MULLAN, 
State  Agent  and  Counsel  for  California,  Oregon,  and  Nevada. 

"A." 

Treasury  Department,  First  Comptroller's  Office,  ) 
Washington,  D.  C,  February  9,  1884.      )' 

Hon.  Chares  J.  Folger,  Secretary  of  the  Treasury: 

Sir  :  By  reference  and  request  of  your  office,  I  have  the  honor  to  return 
herewith  the  letter  of  the  Hon.  Barclay  Henley,  of  the  thirtieth  ultimo,  in 
relation  to  the  direct  tax  account  with  California,  Nevada,  and  Oregon, 
respectively,  under  the  Act  of  August  5,  1861,  to  wit : 

Theauota  of  California  under  said  Act  was .$254,538  G7 

The  deposit>;  on  account  thereof,  per  covering  warrants: 

No.  .5,  of  December  31,  1862 ..-$03,838  31 

No.  2.  of  March  31.  1863 183,606  10 

No.  2566,  of  June  .30,  1883 495  72 

247,941  13 

Leaving  a  balance  due  the  United  States  of $6..597  54 

The  quota  of  Nevada  under  the  said  Act  was $4,.592  67 

The  deposit  on   account  thereof,  per  covering  warrant  No.  26,  of 

March  31,  18f>4,  was .$4,.592  .33 

Warrant  No.  1834,  of  December  .31,  1881 .34 

$4,592  67 
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The  quota  of  Oregon  under  said  Act  was $3.3,140  67 

The  deposit  on  account  thereof,  per  coverins  warrant  No.  1S35,  of 

December  31,  18S1.  was T $1,891  fiO 

Warrant  Xo.  2696.  of  March  31, 1883' :.    33,249  07 

$35.140  67 

Said  accounts  ■with  Nevada  and  Oregon  now  stand  balanced  and  closed. 
Xo  deduction  of  percentage  has  been  allowed  to  any  of  these  three  States 
in  the  adjustment  of  said  accounts,  and  I  am  not  aware  of  any  expense 
incurred  by  the  United  States  in  collecting  the  several  sums  deposited  to 
the  credit  thereof  as  aforesaid. 

Verv  respectfullv, 

[Signed:]  '  '  ^VM.  LAWRENCE.  Comptroller. 

By  J.  Tarbell.  Deputy  Comptroller. 

'•  B." 
Treasury  Department.  February  11.  1884. 

Hon.  Barclay  Henley.  House  of  Representatives: 

Sir  :  In  response  to  your  letter  of  the  thirtieth  ultimo,  relative  to  pay- 
ment of  direct  tax  under  the  Act  of  August  5.  1861,  by  the  States  of  Cali- 
fornia, Oregon,  and  Nevada,  and  asking  whether  any  expenses  were  incurred 
therein  or  any  per  cent  allowed  therefor,  by  the  United  States.  I  have  the 
honor  to  inclose  herewith  an  official  report  from  the  office  of  the  First 
Comptroller  of  the  Treasury  covering  the  points  of  your  inquiry. 
Verv  respectfullv. 

[Signed:]  '  '  CHARLES  J.  FOLGER,  Secretary. 

"C." 

Treasury  Department.  First  Comptroller's  Office,  ) 
Washington.  D.  C,  March  28, 1882.  ) 

Hon.  Charles  .J.  Folger,  Secretary  of  the  Treasxrry: 

Sir  :  Bv  your  reference  to  this  office  of  the  twenty-third  instant.  I  have 
the  honor  to  acknowledge  the  receipt  of  a  letter  addressed  to  you  under 
date  of  the  twenty-first  instant,  by  Robert  J.  Stevens.  Clerk  of  the  Com- 
mittee on  Appropriations  of  the  House  of  Representatives,  in  which  he 
states  that  by  direction  of  the  committee  he  incloses  to  you  a  paper  sub- 
mitted to  them,  being  the  form  of  a  clause  proposed  to  be  embraced  in  the 
Sundiy  Ci^il  Bill,  to  enable  the  Secretary  of  the  Treasury  to  pay  to  the 
State  of  Kansas  fifteen  per  centum  of  the  amount  of  her  quota  of  the 
direct  tax  pl•o^•ided  for  by  the  Act  of  August  5. 1861,  as  an  equitable  settle- 
ment of  the  cost  for  assuming  the  collection  of  the  same. 

He  further  states  that  the  committee  requests  that  you  will  have  the 
application  examined  and  returned  to  the  committee,  with  full  information 
and  your  recommendation  thereupon. 

Your  reference  to  this  office  is  for  report. 

All  the  facts  necessary  to  a  complete  understanding  of  this  subject  will 
l)e  found  in  the  appendix  to  my  annual  report. 

The  material  facts  may  be  thus  stated  : 

The  Act  of  Congress  of  August  5, 1861  (12  Stats.,  292.)  imposed  a  direct 
tax  of  $20,000,000  upon  the  United  States,  and  apportioned  the  same  to 
the  States,  respectively,  including  $71,743  33  to  the  State  of  Kansas. 
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The  fifty-thir.d  section  of  the  Act  pro\ades  that  any  State  may  lawfully 
assume,  assess,  collect,  and  pay  into  the  Treasury  of  the  United  States,  the 
direct  tax,  or  its  quota  thereof,  in  its  own  way  and  manner. 

And  it  is  provided  (12  Stats.  311),  that  any  State  which  shall  give  notice, 
b}^  the  Governor,  to  the  Secretary  of  the  Treasur}^  on  or  before  the  second 
Tuesday  in  February,  1862,  and  in  each  succeeding  year  thereafter,  of  its 
intention  to  assume  and  pay  into  the  Treasury  of  the  United  States,  the 
direct  tax  imposed  by  this  Act,  shall  be  entitled  to  a  deduction  of  fifteen 
per  cent  on  the  quota  of  direct  tax  apportioned  to  such  State,  levied  and 
collected  by  such  State,  through  its  officers;  provided,  that  the  deduction 
shall  only  be  made  to  apply  to  such  part  of  the  sum  as  shall  have  been 
actually  paid  into  the  Treasury  of  the  United  States  on  or  before  the  last 
day  of  June  in  the  year  to  which  such  payment  relates,  and  the  Act  for 
collecting  the  tax,  through  officers  of  the  United  States,  in  case  the  same- 
should  not  be  paid  by  any  State. 

Under  this  Act,  on  the  twenty-ninth  of  May,  1868,  the  then  First  Comp- 
.troller  audited  and  certified  that  $71,743  33  are  due  and  payable  from  the 
State  of  Kansas  to  the  United  States. 

The  State  was  accordingly  charged  in  the  Register's  office  with  this  sum. 

In  pursuance  of  the  Act  of  July  27,  1861,  to  indemnify  the  States  for 
expenses  incurred  by  them  in  defense  of  the  United  States  (12  Stats.  276), 
the  State  of  Kansas  filed  claim  in  the  Treasury  Department  in  April,  1862, 
on  which  there  was  allowed,  September  20,  1867,  $9,360  82,  which  was 
placed  to  the  credit  of  the  State  on  account  of  the  direct  tax  charged  to  it 
as  aforesaid. 

On  the  twenty-second  of  June,  1881,  $26,604  05  were  credited  to  the 
State  of  Kansas  for  expenses  incurred  by  that  State  under  the  Act  of  Julv 
27,  1861. 

The  Deficiency  Appropriation  Act  of  March  3,  1881,  appropriated  for  the 
State  of  Kansas,  for  amount  due  of  the  five,  three,  and  two  per  cent  funds 
to  States,  from  the  proceeds  of  sales  of  lands,  $190,268  27. 

Of  this  sum  there  was  credited  to  the  State  of  Kansas,  on  the  charge 
against  it  for  direct  taxes,  about  June  23,  1881,  $35,778  46,  and  the  residue 
of  the  sum  appropriated  by  the  Act  of  March  3,  1881,  was  paid  to  the 
State  of  Kansas. 

The  direct  tax,  thus  charged  to  the  State  of  Kansas,  was  paid  by  the 
three  sums  named,  to  wit,  $9,360  82,  $26,604  05,  for  expenses  incurred  by 
the  State  in  the  defense  of  the  United  States  under  the  Act  of  July  27, 
1861,  and  $35,778  46  out  of  the  sum  appropriated  bv  the  Act  of  March  3, 
1881. 

The  purpose  of  the  clause  proposed  to  be  embraced  in  the  Sundry  Civil 
Bill  is  to  allow  to  the  State  of  Kansas  fifteen  per  cent  on  these  three  sums, 
making  $10,761  49.9,  or,  as  stated  in  the  bill,  $10,761  50. 

From  this  it  will  be  seen  that  as  the  law  now  stands  the  State  of  Kansas 
has  no  legal  claim  to  this  payment. 

The  only  question,  I  suppose,  therefore  to  be  determined,  is  whether  the 
State  has  a  claim  founded  upon  principles  of  substantial  equity  and  jus- 
tice which  ought  to  be  allowed  by  Congress. 

I  learned  informally  that  you  desire  an  expression  of  my  opinion  upon 
this  question.  In  favor  of  the  payment  of  this  sum  to  the  State  of  Kansas, 
it  ma}',  with  great  propriety  and  force  be  argued  that  the  United  States 
has  not  been  put  to  the  expense  of  collecting  the  tax  from  the  citizens  or 
property  in  the  State  of  Kansas,  and  that  the  amount  has  been  paid  with- 
out this  expense  to  the  United  States,  and  that  therefore  the  State  should 
be  reimbursed  to  this  extent. 
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On  the  other  hand  it  may  be  urged  that  other  States  paid  years  since, 
whereas  the  State  of  Kansas  has  delayed  its  payment. 

It  may  properly  be  said,  however,  1  think,  that  if  the  General  Govern- 
ment chose  to  omit  collecting  the  tax  from  the  citizens  or  property  in  the 
State  of  Kansas  it  is  no  fault  of  that  State,  or  its  citizens,  and  that  no  com- 
plaint can  properly  be  made  on  that  score  by  the  General  Government. 

It  is  to  be  presumed  that  if  the  United  States  had  taken  the  necessary 
steps  at  an  earlier  date  to  collect  this  tax,  it  would  have  been  collected, 
and  if  the  officers  of  the  General  Government  did  not  deem  it  expedient  to 
press  an  earlier  payment,  the  State  should  not  be  charged  with  any  failure 
or  delinquency  on  that  account. 

It  seems  to  me,  therefore,  that  this  claim  by  the  State  of  Kansas  for 
reimbursement  to  the  extent  of  $10,761  50  is  supported  by  strong  con- 
siderations of  equity  and  justice. 

It  is  proper  to  say  that  if  Congress  should  make  this  appropriation,  a 
similar  appropriation  will  doubtless  be  asked  in  behalf  of  other  States. 

On  the  twenty-fifth  instant  I  requested  the  Register  of  the  Treasury  to- 
give  me  information  as  to  the  sums  which  had  been  covered  into  the 
Treasury  on  account  of  the  direct  tax,  to  the  credit  of  the  several  States, 
where  the  tax  of  fifteen  per  cent  was  not  allowed  under  the  Act  of  August 
5,  1861,  and,  under  date  of  the  twenty-seventh,  I  received  from  him  a  letter 
on  this  subject,  which  is  herein  inclosed. 

This  shows  that  the  several  States  and  Territories  have  been  credited  to 
the  amount  of  $5,463,588  57,  without  an  allowance  of  fifteen  per  cent.  I 
learn,  informally,  that  the  records  in  the  Register's  office  do  not  now  show 
how  much  of  this  gross  sum  arises  from  expenses  incurred  by  the  States 
in  defense  of  the  United  States,  under  the  Act  of  Congress  of  July  27, 
1861  (12  Stats.,  276),  nor  how  much  of  it  comes  from  other  sources. 

It  seems  to  me  proper,  however,  that  attention  should  be  called  to  the 
fact  that  claim  will  doubtless  be  made  by  other  States,  if  this  appropri- 
ation should  be  made  in  favor  of  the  State  of  Kansas. 

I  have  the  honor  to  inclose  herewith  the  letter  of  Mr.  Stevens,  with  its 
inclosure,  and  the  letter  to  me  by  the  Assistant  Register,  of  the  twenty- 
seventh  instant.  Also  my  annual  report,  the  appendix  to  which  gives 
more  at  large  the  facts  necessary  to  a  proper  understanding  of  this  subject. 

Very  respectfully, 

[Signed:]  WM.  LAWRENCE,  Comptroller. 


EXHIBIT  No.  7. 

Forty-eighth  Congress,  first  session. 

In  the  Senate  of  the  United  States.  May  9,  1884— Mr.  Farley  intro- 
duced the  following  bill,  which  was  read  twice  and  referred  to  the  Com- 
mittee on  Claims: 

A  BILL 

For  the  relief  of  the  State  of  California. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  to  enable  the  Secretary  of 
the  Treasury  to  pay  to  the  State  of  California  fifteen  per  centum  of  the 
amount  of  her  quota  of  the  direct  tax  of  eighteen  hundred  and  sixty-one, 
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for  assuming  the  cost  of  the  collection  of  the  same,  and  as  paid  by  her 
without  any  expense  to  the  United  States,  the  sum  of  thirty-seven  thou- 
sand one  hundred  and  ninety-one  dollars  and  seventeen  cents  is  hereby 
appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 


EXHIBIT   No.  7^. 

Forty-eighth  Congress,  first  session.    Senate.     Keport  No.  550. 

In  the  Senate  of  the  United  States.    May  14, 1884 — Ordered  to  be  printed. 
Mr.  Dolph,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT. 

[To  accompany  bills  S.  511,  655,  and  2191.] 

Your  committee,  to  which  were  referred  the  bills  S.  511,  for  the  relief  of 
the  State  of  Oregon;  S.  655,  for  the  relief  of  the  State  of  Nevada;  and  S. 
2191,  for  the  relief  of  the  State  of  California,  respectfully  reports: 

That  it  is  proposed  by  said  bills  to  authorize  and  direct  the  Secretary  of 
the  Treasury  to  pay  to  the  States  of  California,  Oregon,  and  Nevada  the 
following  amounts,  namely:  Oregon,  -$5,271  10;  Nevada,  $688  90;  Califor- 
nia, $37,191  11;  being  tifteen  per  cent  of  the  amounts  apportioned  to  the 
said  States,  respectively,  of  the  direct  tax  of  $20,000,000  imposed  by  Act  of 
Congress  of  August  5,  1861,  upon  the  United  States. 

That  the  amounts  of  said  direct  tax  apportioned  to  said  States  of  Califor- 
nia, Oregon,  and  Nevada  were  as  follows:  California,  $247,941  13;  Oregon, 
$35,140  67;  Nevada,  $4,592  67. 

It  was  provided  by  the  fifty-third  section  of  said  Act,  that  any  State 
might  lawfully  assume,  collect,  assess,  and  pay  into  the  Treasury  of  the 
United  States  the  direct  tax,  or  its  quota  thereof,  in  its  own  way  and  man- 
ner, and  that  any  State  which  should  give  notice  by  its  Governor  to  the 
Secretary  of  the  Treasury  on  or  before  the  second  Tuesday  of  February, 
1862,  and  in  each  succeeding  year  thereafter,  of  its  intention  to  assume  and 
pay  into  the  Treasury  of  the  tlnited  States  the  direct  tax  imposed  by  said 
Act,  should  be  entitled  to  a  deduction  of  fifteen  per  cent  upon  such  portion 
of  the  tax  as  should  be  paid  on  or  before  the  last  day  of  June  in  the  year 
to  which  such  tax  payment  related. 

The  States  of  California  and  Oregon,  and  the  Territory  of  Nevada,  at  the 
first  session  of  their  respective  Legislative  Assemblies  after  the  imposition 
of  said  tax,  assumed  and  made  provision  for  the  collection  of  the  same. 

The  State  of  California,  by  the  first  section  of  an  Act  of  the  Legislative 
Assembly  of  that  State,  approved  April  12,  1862,  provided  for  an  annual 
tax  of  fifteen  cents  upon  each  $100  in  value  of  all  the  property  in  the  State 
liable  to  taxation,  for  the  purpose  of  paying  the  quota  of  said  direct  tax 
apportioned  to  that  State;  and  by  the  tenth  section  of  said  Act  directed 
the  Treasurer  of  the  State  to  pay  over  to  the  Assistant  Treasurer  of  the 
United  States,  at  the  City  of  San  Francisco,  on  the  first  Monday  in  each 
month,  all  moneys  in  the  State  Treasury  belonging  to  the  Federal  Tax 
Fund,  not  exceeding  in  each  fiscal  year  the  quota  of  the  direct  tax  allotted 
to  the  State  by^Act  of  Congress  after  retaining  therefrom  the  deduction 
allowed  by  the  said  Act  of  Congress  to  the  State,  in  lieu  of  compensation, 
pay,  per  diem,  and  percentage.  By  the  first  section  of  an  Act  passed  by 
the  Legislative  Assembly  of  the  State  of  Oregon,  approved  October  20,  1862, 
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the  sum  of  $35,140  66|  was  appropriated  for  the  payment  to  the  United 
States  of  the  amount  of  said  direct  tax  apportioned  to  that  State,  and  by 
Section  2  of  said  Act  the  State  Treasurer  was  authorized,  whenever  the 
proper  officer  of  the  Treasury  Department  of  the  United  States  should 
draw  upon  the  State  therefor,  to  pay  the  sum  of  $10,000,  and  to  pay  the 
further  sum  of  $25,140  66f  upon  hke  draft  at  any  time  after  the  first  of 
March,  1863. 

The  Territory  of  Nevada,  by  an  Act  of  the  Legislative  Assembly  of  said 
Territory,  approved  November  29,  1861,  provided  for  the  levying  and  col- 
lecting of  a  special  tax  of  one  mill  on  each  dollar  of  the  taxable  property 
in  the  Territory  for  the  purpose  of  paying  the  quota  of  said  direct  tax 
apportioned  to  said  Territory,  and  by  Section  3  of  said  Act  made  it  the 
duty  of  the  Territorial  Treasurer,  upon  demand  of  the  proper  officer,  to  pay 
over  to  the  Treasurer  of  the  United  States  the  amount  due  from  the  Ter- 
ritory under  the  said  Act  of  Congress. 

Your  committee  is  not  informed  why  the  quota  of  said  States  and  Terri- 
tory was  not  collected  in  accordance  with  the  provisions  of  said  Acts.  The 
full  amount  of  said  tax  has  been  paid  into  the  Treasury  of  the  United 
States,  and  without  cost  to  the  United  States,  but  the  same  was  paid  after 
the  time  specified  in  said  Act  of  Congress,  within  which  the  payment  would 
have  entitled  them  to  the  deduction  of  fifteen  per  cent. 

It  is  conceded  that  said  States  have  no  legal  claim  to  the  deduction  asked 
for,  but  it  is  contended  that  as  the  United  States  has  not  been  put  to  the 
expense  of  collecting  said  tax,  said  States  should  be  reimbursed  to  the 
extent  proposed  by  the  bills  under  consideration.  Congress  has  adopted 
this  view  of  the  question  and  has  refunded  to  the  State  of  Kansas  fifteen 
per  cent  of  the  amount  of  such  direct  tax  paid  by  her  under  similar  cir- 
cumstances. Such  repayment  was  authorized  by  the  following  clause  of 
the  Deficiency  Appropriation  Bill  of  August  5,  1882: 

To  enable  the  Secretary  of  the  Treasury  to  pay  to  the  State  of  Kansas  fifteen  per  cent 
of  the  amount  of  her  quota  of  the  direct  tax  of  1861  on  account  of  projier  costs  for  assum- 
ing the  coUection  of  the  same,  $10,7(j1  50. 

Your  committee  submits  herewith  a  letter  from  the  honorable  Secretary 
of  the  Treasury,  together  with  the  report  of  the  First  Comptroller  of  the 
Treasury  of  March  28,  1882,  and  the  copy  of  the  report  of  the  Register  of 
the  Treasury,  referred  to  therein,  all  relating  to  the  payment  to  the  State 
of  Kansas  of  the  fifteen  per  cent  of  her  quota  of  said  direct  tax. 

Your  committee  is  of  the  opinion  that  the  claims  of  tlie  States  of  Cali- 
fornia, Oregon,  and  Nevada,  for  the  repayment  of  fifteen  per  cent  of  the 
direct  tax  paid  by  them,  are  as  meritorious  as  was  the  claim  of  the  State 
of  Kansas,  and  tliat  the  equitable  principle  of  equality  requires  the  like 
consideration  of  the  claims  of  said  States  by  Congress.  Your  committee 
therefore  reports  the  accompanying  amendment  to  the  Deficiency  Appro- 
priation Bill  as  a  substitute  for  said  bills:  Senate  511.  Senate  655,  and 
Senate  2191. 

Treasury  Department,  April  19,  1884. 

Sir:  Referring  to  your  communication  of  the  fifteenth  instant,  request- 
ing information  in  relation  to  the  payment  to  the  State  of  Kansas  of  fifteen 
per  centum  of  her  quota  of  the  direct  tax  of  1861,  I  have  the  honor  to 
inclose  herewith  copy  of  the  report  of  the  First  Comptroller  of  March  28, 
1882,  upon  the  subject,  which  was  forwarded  to  the  Chairn>an  of  the  House 
Committee  on  Appropriations,  March  31,  1882. 

I  would  also  invite  your  attention,  in  this  connection,  to  the  inclosed 
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copy  of  letter  of  the  Register  of  the  Treasury  of  the  eighteenth  instant, 
giving  the  aggregate  amounts  that  have  been  covered  into  the  Treasury  on 
account  of  direct  tax  to  the  credit  of  the  several  States  and  Territories  and 
the  District  of  Columbia,  where  a  deduction  of  fifteen  per  centum  was  not 
allowed  under  the  Act  of  August  5,  1861. 
Very  respectfully, 

CHARLES  J.  FOLGER,  Secretary. 

Hon.  J.  N.  Dolph,  United  States  Senate. 

Treasury  Department,  First  Comptroller's  Office,  ) 
WashixNCxTon,  D.  C,  March  28,  1882.  )' 

Sir  :  By  your  reference  to  this  office  of  the  twenty-third  instant,  I  have 
the  honor  to  acknowledge  the  receipt  of  a  letter  addressed  to  you  under 
date  of  the  twenty-first  instant  by  Robert  J.  Stevens,  clerk  of  the  Conir 
mittee  on  Appropriations  of  the  House  of  Representatives,  in  Avhich  he 
states  that  by  direction  of  the  committee  he  incloses  to  you  a  paper  sub- 
mitted to  them,  being  the  form  of  a  clause  proposed  to  be  embraced  in  the 
Sundry  Civil  Bill — 

To  enable  the  Secretary  of  the  Treasury  to  pay  to  the  State  of  Kansas  fifteen  per  centum 
of  the  amount  of  her  quota  of  the  direct" tax  provided  for  by  the  Act  of  August  5, 1861,  as 
an  equitable  settlement  of  the  cost  for  assuming  the  collection  of  the  same. 

He  further  states  that  the  committee  requests  that  you  will  have  the 
application  e'xamined  and  returned  to  the  committee,  with  full  information 
and  your  recommendation  thereupon.  Your  reference  to  this  office  is  for 
report. 

All  of  the  facts  necessary  to  a  complete  understanding  of  this  subject 
will  be  found  in  the  appendix  to  my  annual  report.  The  material  facts 
may  be  thus  stated:  The  Act  of  Congress  of  August  5,  1861  (12  Stats., 
292),  imposed  a  direct  tax  of  $20,000,000  upon  the  United  States,  and  ap- 
portioned the  same  to  the  States  respectively,  including  $71,743  33  to  the 
State  of  Kansas.  The  fifty-third  section  of  the  Act  provides  that  any 
State  may  lawfully  assume,  assess,  collect,  and  pay  into  the  Treasury  of 
the  United  States  the  direct  tax,  or  its  quota  thereof,  in  its  own  way  and 
manner.  And  it  is  pro^dded  (12  Stats.,  311)  that  any  State  which  shall 
give  notice  by  the  Governor  to  the  Secretary  of  the  Treasury,  on  or  before 
the  second  Tuesday  of  February,  1862,  and  in  each  succeeding  year  there- 
after, of  its  intention  to  assume  and  pay  into  the  Treasury  of  the  United 
States  the  direct  tax  imposed  by  this  iVct,  shall  be  entitled  to  a  deduction 
of  fifteen  j^er  cent  on  the  quota  of  direct  tax  apportioned  to  such  State, 
levied  and  collected  by  such  State  through  its  officers,  provided  that  the 
deduction  shall  only  be  made  to  apply  to  such  part  of  the  sum  as  shall 
have  been  actually  paid  into  the  Treasury  of  the  United  States  on  or  before 
the  last  day  of  June  in  the  year  to  which  such  payment  relates;  and  the 
Act  pro\dded  for  collecting  the  tax  through  officers  of  the  United  States, 
in  case  the  same  should  not  be  paid  by  any  State.  Under  this  Act,  on  the 
twenty-ninth  of  May,  1868,  the  then  First  Comptroller  admitted  and  cer- 
tified that  $71,743  33  are  due  and  payable  from  the  State  of  Kansas  to  the 
United  States.  The  State  was  accordingly  charged  in  the  Register's  office 
with  this  sum.  In  pursuance  of  the  Act  of  July  27,  1861,  to  indemnify 
the  States  for  expenses  incurred  by  them  in  defense  of  the  United  States 
(12  Stats.,  276),  the  State  of  Kansas  filed  claims  in  the  Treasury  Depart- 
ment in  April,  1862,  on  which  there  was  allowed  September  20,  1867, 
$9,360  82,  which  was  placed  to  the  credit  of  the  State  on  account  of  the 
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direct  tax  charged  to  it  as  aforesaid.  On  the  twenty-second  of  June,  1881, 
$26,604  05  were  credited  to  the  State  of  Kansas  for  expenses  incurred  by 
that  State  under  the  Act  of  July  27,  1861.  The  Deficiency  Appropriation 
Act  of  March  3, 1881,  appropriated  for  the  State  of  Kansas  for  amount  due 
of  the  five,  three,  and  two  per  cent  funds  to  States  from  the  proceeds  of 
sales  of  lands,  $190,268  27.  Of  this  sum  there  w^as  credited  to  the  State 
of  Kansas,  on  the  charge  against  it  for  direct  taxes,  about  June  23,  1881. 
$35,778  46,  and  the  residue  of  the  sum  appropriated  by  the  Act  of  March 
3,  1881,  was  paid  to  the  State  of  Kansas.  The  direct  tax  thus  charged  to 
the  State  of  Kansas  was  paid  by  the  three  sums  named,  to  wit,  $9,360  82 
and  $26,604  05  for  expenses  incurred  by  the  State  in  defense  of  the  United 
States,  under  the  Act  of  July  27, 1861,  and  $35,778  46  out  of  the  sum  appro- 
priated by  the  Act  of  March  3,  1881. 

The  purpose  of  the  clause  proposed  to  be  embraced  in  the  Sundry  Civil 
Bill  is  to  allow  to  the  State  of  Kansas  fifteen  per  cent  on  these  three  sums, 
making  $10,761  49^,  or,  as  stated  in  the  bill,  $10,761  50.  From  this  it 
will  be  seen  that  as  the  law  now  stands  the  State  of  Kansas  has  no  legal 
claim  to  this  payment.  The  only  question,  I  suppose,  therefore  to  be  deter- 
mined is,  whether  the  State  has  a  claim  founded  upon  principles  of  substan- 
tial equity  and  justice  which  ought  to  be  allowed  by  Congress.  I  learned 
informally  that  you  desired  an  expression  of  my  opinion  upon  this  question. 

In  favoV  of  the  payment  of  this  sum  to  the  State  of  Kansas,  it  may  with 
great  propriety  and  force  be  urged  that  the  United  States  has  not  been  put 
to  the  expense  of  collecting  the  tax  from  the  citizens  or  property  in  the  State 
of  Kansas,  and  that  the  amount  has  been  paid  -without  this  expense  to  the 
United  States,  and  that,  therefore,  the  State  should  be  reimbursed  to  this 
extent.  On  the  other  hand,  it  may  be  urged  that  other  States  paid  years 
since,  whereas  the  State  of  Kansas  has  delayed  its  payment.  It  may  prop- 
erly be  said,  however,  I  think,  that  if  the  General  Government  chose  to 
omit  collecting  the  tax  from  the  citizens  or  property  in  the  State  of  Kansas, 
it  is  no  fault  of  the  State  or  its  citizens,  and  that  no  complaints  can  properly 
be  made  on  that  score  by  the  General  Government.  It  is  to  be  presumed 
that  if  the  United  States  had  taken  the  necessary  steps  at  an  earlier  date 
to  collect  this-  tax,  it  would  have  been  collected;  and  if  the  officers  of  the 
General  Government  did  not  deem  it  expedient  to  press  an  earlier  payment, 
the  State  should  not  be  charged  with  any  failure  or  delinquency  on  that 
account. 

It  seems  to  me,  therefore,  that  this  claim  by  the  State  of  Kansas  for  reim- 
bursement to  the  extent  of  $10,761  50  is  supported  by  strong  considerations 
of  equit\'  and  justice.  It  is  proper  to  say,  that  if  Congress  shall  make  this 
appropriation  a  similar  appropriation  will  doubtless  be  asked  in  behalf  of 
other  States. 

On  the  twenty-fifth  instant  I  requested  the  Register  of  the  Treasury  to 
give  me  information  as  to  the  sums  which  had  been  covered  into  the  Trejfs- 
ury  on  account  of  the  direct  tax  to  the  credit  of  the  several  States  where 
the  tax  of  fifteen  per  cent  was  not  allowed  under  the  Act  of  August  5,  1861. 
and  under  date  of  the  twenty-seventh  1  received  from  him  a  letter  on  the 
subject,  which  is  herein  inclosed.  This  shows  that  the  several  States  and 
Territories  have  been  credited  to  the  amount  of  $5,483,588  57,  without  an 
allowance  of  fifteen  per  cent.  I  learn,  informally,  that  the  records  in  the 
Register's  office  do  not  show  how  much  of  this  gross  sum  arises  from 
expenses  incurred  by  the  States  in  defense  of  the  United  States  under  the 
Act  of  Congress  of  July  27, 1861  (12  Stats.,  276),  nor  how  much  of  it  comes 
from  other  sources.     It  seems  to  me  proper,  however,  that  attention  should 
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be  called  to  the  fact  that  claims  will  doubtless  be  made  by  other  States,  if 
this  appropriation  should  be  made  in  favor  of  the  State  of  Kansas. 

I  have  the  honor  to  inclose  herewith  the  letter  of  Mr.  Stevens  with  its 
inclosure  and  the  letter  addressed  to  me  by  the  Assistant  Register,  of  the 
twenty-seventh  instant;  also  my  annual  report,  the  appendix  to  which 
gives  more  at  large  the  facts  necessary  to  a  proper  understanding  of  this 
subject. 

Very  respectfully, 

WM.  LAWRENCE,  Comptroller. 

Hon.  Charles  J.  Folger,  Secretary  of  the  Treasury. 

Treasury  Department,  Register's  Office,  I 

April  18,  1884.         ) 

Sir:  I  have  the  honor  to  submit  the  following  as  the  aggregate  amounts 
that  have  been  covered  into  the  Treasury  on  account  of  direct  tax  to  the 
credit  of  the  several  States  and  Territories  and  the  District  of  Columbia, 
where  a  deduction  of  fifteen  per  centum  was  not  allowed  under  Act  of 
August  5,  1861  (12  Stat.,  Sec.  53),  as  appears  from  the  books  of  this  office: 

Alabama ---.  $8,491  46 

Arkansas 184,082  18 

California 247,941  13 

Colorado 1,511)  89 

Delaware* 70,332  83 

District  of  Columbia : 49,4:37  :i3 

Florida 43,529  81 

Georgia 71,407  75 

Kansas 71,743  :^3 

Louisiana .-. 2fi8,515  12 

Mississippi 74,742  57 

Nebraska 19,312  00 

Nevada 4,592  67 

New  Mexico 62,648  00 

North  Carolina 386,194  45 

Oregon 35,140  67 

8outh  Carolina 377,961  30 

Tennessee --  387,722  06 

Texas 130,008  06 

Virginia 515,569  72 

Washington 4.268  16 

Wisconsin 166,887  13 

Total $3,182,044  62 

■Very  respectfully,  etc., 

W.  P.  TITCOMB,  Acting  Register. 
Hon.  Chas.  J.  Folger,  Secretary  of  the  Treasury. 


*  Additional  amount  allowed  State  on  compromise,  $4,350  50. 


EXHIBIT  No.  ly^. 

Forty-eighth  Congress,  first  session.    H.  K.  6772.    Printers  No.,  7800. 

In  the  House  of  Representatives.     April  28,  1884 — Read  twice,  referred 
to  the  Committee  on  Claims,  and  ordered  to  be  printed. 
Mr.  Glascock  introduced  the  following  bill: 
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A  BILL 

To  authorize  an  allowance  to  the  States  of  California,  Oregon,  and  Nevada 
of  fifteen  per  centum  of  the  direct  tax  levied  v.nder  the  Act  of  Axigust 
fifth,  eighteen  hundred  and  sixty-one. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  to  enable  the  Secretary  of 
the  Treasury  to  pay  to  the  States  of  California,  Oregon,  and  Nevada, 
respectively,  fifteen  per  centum  of  their  respective  quotas  of  the  direct  tax 
of  August  fifth,  eighteen  hundred  and  sixty-one.  on  account  of  their  proper 
costs  for  assuming  the  collection  of  the  same,  there  is  hereby  appropriated, 
out  of  any  money  in  the  Treasury  not  other-s\-ise  appropriated,  the  sums 
following,  to  wit:  The  sum  of  thirty-seven  thousand  one  hundred  and 
ninety-one  dollars  and  sixteen  cents,  to  be  paid  to  the  State  of  Cahfornia; 
the  sum  of  five  thousand  two  hundred  and  seventy-one  dollars  and  ten 
cents,  to  be  paid  to  the  State  of  Oregon;  and  the  sum  of  six  hundred  and 
eighty-eight  dollars  and  ninety  cents,  to  be  paid  to  the  State  of  Nevada. 


EXHIBIT  No.  8. 

Forty-eighth  Congress,  first  session.    H.  R.  Report  No.  550. 

In  the  Senate  of  the  United  States.  May  14,  1884— Referred  to  the 
Committee  on  Appropriations  and  ordered  to  be  printed. 

AMENDMENT 

Reported  by  Mr.  Dolph,  from  the  Committee  on  Claims,  and  intended  to 

be   proposed   to  the  bill  (H.  R.  )  to  provide  for  deficiencies  in  the 

appropriations  for  the  service  of  the  Government  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  eighty-four,  and  for  other  purposes, 
^dz.:  Insert  the  following: 

To  enable  the  Secretary  of  the  Treasury  to  pay  to  the  States  of  Califor- 
nia, Oregon,  and  Nevada,  respectively,  the  fifteen  per  centum  of  the  amount 
of  their  quota  of  the  direct  tax  of  eighteen  hundred  and  sixty-one,  on 
account  of  the  proper  costs  for  assuming  the  collection  of  the  same,  as 
follows,  to  wit:  To  the  State  of  California,  thirty-seven  thousand  one  hun- 
dred and  ninety-one  dollars  and  seventeen  cents;  to  the  State  of  Oregon, 
five  thousand  two  hundred  and  seventy-one  dollars  and  ten  cents;  and  to 
the  State  of  Nevada,  six  hundred  and  eighty-eight  dollars  and  ninety 
cents. 


EXHIBIT  No.  9. 

Treasury  Department,  Fifth  Auditor's  Office,  I 
Washington,  Jmie  18,  1886.      ) 

John  Mullan,  Esq.,  State  Agent,  etc.,  Washington,  D.  C: 

Sir:  The  inclosed  copies  of  accounts  "«dth  the  State  of  California  for 
direct  tax  have  been  sent  to  this  office  for  transmittal  by  the  Hon.  Register 
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of  the  Treasury,  to  which  officer  your  letter  of  the  seventeenth  instant 
should  have  been  addressed. 

ANTH.  EICKHOFF, 
Auditor. 
Form  13.    No.  43,395.    Recorded  July  23, 1884.    'SI.  J.  L. 

Treasury  Department,  Fifth  Auditor's  Office,  ) 

July  23,  1884.  / 

I  hereb}"-  certify  that  I  have  examined  and  adjusted  an  account  between 
the  United  States  and  the  State  of  California  on  account  of  Direct  Tax  Act, 
August  5,  1861,  for ,  188-,  and  find  that  said  State  is  chargeable,  viz.: 

To  balance  due  from  said  State,  per  Report  No.  39,283 5^6,597  54 

To  warrants  on  the  Treasury,  viz.: 

To  amount  allowed  under  Act  July  7,  1884 31,583  26 

$38,180  80 

I  also  find  that  said  State  is  entitled  to  credit: 

By  amount  of  fifteen  per  cent  of  quota  (.$254,538  67) $38,180  80 

$38,180  80 

As  appears  from  the  statement  and  vouchers  herewith  transmitted  for  the 
decision  of  the  Comptroller  of  the  Treasury  thereon. 

J.  B.  MANN, 

Acting  Fifth  Auditor. 
To  the  First  Comptroller  of  the  Treasury. 

$31,583  26.  Comptroller's  Office,  August  22,  1884. 

I  admit  and  certify  the  above  balance  of  thirty-one  thousand  five  hun- 
dred eighty-three  dollars  and  twenty-six  cents  is  due  and  payable  to  the 
Governor  of  the  State  of  California,  at  San  Francisco,  California,  oj.it  of  the 
appropriation  to  supply  deficiencies  for  the  fiscal  year  1884,  and  for  prior 
years  of  July  7,  1884:  draft  to  the  care  of  Capt.  John  Mullan,  State  Agent, 
present;  the  State  to  be  charged. 

WM.  LAWREXCE, 

Comptroller. 

By  Z.  M.  LAWRENCE, 

Acting  Deputy  Comptroller,  S.  C.  C. 
To  the  Register  of  the  Treasury. 

Treasury  Department,  Register's  Office,  ) 

June  18,  1886.        j 
A  true  copy. 

ROS.  A.  FISH, 

Assistant  Register,  P. 
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EXHIBIT  No.  10. 

Treasury  Department,  Register's  Office,  ") 

July  14,  1886.  ) 

John  Mullan,  Esq.^  State  Agent  for  California,  etc.: 

Sir:  Referring  to  yours  of  twenty-third  ultimo,  I  transmit  herewith  a 
certified  transcript  of  reports  relating  to  direct  tax  between  the  State  of 
California  and  the  United  States,  under  Act  of  August  5, 1861,  as  requested 
therein. 

Very  respectfully, 

ROS.  A.  FISH, 
Assistant  Register,  A.  H. 

Office  of  the  Eegister  of  the  Treasury,  Form  A,  Transcript  Certificate. 

Treasury  Department,  Register's  Office,  | 
Washington,  D.  C,  July  12,  1886.  ) 

Pursuant  to  Section  886  of  the  Re^nsed  Statutes  of  the  United  States, 
I,  W.  S.  Rosecrans.  Register  of  the  Treasury  Department,  do  hereby  certify 
that  the  annexed  is  a  transcript  from  the  books  and  proceedings  of  the 
Treasury  Department,  and  true  copies  of  the  originals  on  file  in  the  case  of 
State  of  California  on  account  of  direct  tax;  Act  August  5,  1861. 

W.  S.  ROSECRAXS, 

Register,  A.  H. 

Be  it  remembered,  that  William  S.  Rosecrans,  Esq..  who  certified  the 
annexed  transcript,  is  now,  and  was  at  the  time  of  doing  so,  Register  of 
the  Treasury  of  the  United  States,  and  that  full  faith  and  credit  are  due 
to  his  official  attestations. 

In  testimony  whereof,  I,  Charles  S.  Fairchild,  Acting  Secretary  of  the 
Treasury  of  the  United  States,  have  hereunto  subscribed  my  name,  and 
caused  to  be  affixed  the  seal  of  this  department,  at  the  City  of  Washington, 
this  thirteenth  day  of  July,  in  the  year  of  our  Lord  1886. 

[seal.]  C.  S.  FAIRCHILD, 

Acting  Secretary  of  the  Treasury. 
No.  55,633. 

Treasury  Department.  Fifth  Auditor's  Office,  ) 

May  15,  1868.        '  ) 

I  hereby  certify,  that  I  have  examined  and  adjusted  an  account  between 
the  United  States  and  the  State  of  California,  and  find  that  the  sum  of 
two  hundred  and  fifty-four  thousand  five  hundred  and  thirty-eight  two 
thirds  dollars  is  due  from  said  State  to  the  United  States,  as  follows,  ^iz.: 

For  amount  of  direct  tax,  imposed  and  apportioned  by  the  pro^dsions  of 
the  eighth  section  of  an  Act  to  pro^dde  increased  revenue  from  imports, 
to  pay  interest  on  the  public  debt,  and  for  other  purposes,  approved  August 
5,  1861. 

Amount  to  be  debited  to  the  State  of  California  on  the  books  of  the 
Register  of  the  Treasury,  as  appears  from  statement  and  vouchers,  here-ndth 
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transmitted  for  the  decision  of  the  Comptroller  of  the  Treasury  thereon, 
$254,538  67. 

C.  M.  WALKER, 

Auditor. 
To  the  First  Comptroller  of  the  Treasury. 


$254,538^%^- 


Treasury  Department,  Comptroller's  Office,  ) 

May  29,  1868.  j 


I  admit  and  certify  that  two  hundred  fifty-four  thousand  five  hundred 
thirty-eight  and  ^-^  dollars  are  due  and  payable,  as  stated  in  the  above 
report. 

R.  W.  TAYLOR, 

Comptroller. 
To  the  Register  of  the  Treasury. 

No.  10,813. 

Treasury  Department,  Fifth  Auditor's  Office,  ) 

March  17,  1874.  J 

I  hereby  certify  that  I  have  examined  and  adjusted  an  account  between 
the  United  States  and  State  of  California,  for  direct  tax  imposed  under 

Act  approved  August  5,  1861,  for  the  month  ending ,  187 — ,  and  find 

said  State  chargeable  therein,  as  follows,  viz. : 

To  amount  due  from  said  State,  per  Register's  Certificate,  Report 
No.  55,633 -.$254,538  67 

I  also  find  said  State  entitled  to  credit  as  follows: 

By  amount  deposited  to  the  credit  of  the  United  States,  per  cover- 
ing*Warrant  No.  5,  4  Qr.,  1862 !^63,839  31 

Bv  amount  deposited  to  the  credit  of  the  United  States,  per  cover- 

'ing  Warrant  No.  2,  1  (^r.,  1863 183,606  10 

247,445  41 


By  balance  due  from  said  State .$7,093  26 

As  appears  from  the  statement  and  vouchers  herewith  transmitted  for 
the  decision  of  the  Comptroller  of  the  Treasury  thereon. 

J.  H.  ELA, 

Auditor. 
To  the  First  Comptroller  of  the  Treasury. 


*  Deposited  after  September  30tli. 

$7,093  26. 

Treasury  Department,  Comptroller's  Office,  \ 

October  8,  1875.  j 

I  admit  and  certify  that  a  balance  of  seven  thousand  and  ninety-three  and 
•^  dollars  is  due  to  the  United  States,  as  stated  in  the  foregoing  report. 

WILLIAM  HEMPHILL  JONES, 
To  the  Register  of  the  Treasury.  Acting  Comptroller. 
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EXHIBIT  No.  11. 

Form  13.    Ko.  39,283.     Eecorded  February  8,  1884. 

Treasury  Department,  Fifth  Auditor's  Office,  ] 

February  7,  1884.        '  )' 

I  hereby  certify  that  I  have  examined  and  adjusted  an  account  between 
the  United  States  and  the  State  of  California,  on  account  of  direct  tax,  Act 
August  5,  1861,  and  find  that  said  State  is  chargeable,  viz.: 

To  balance  due  from  said  State,  per  Report  No.  10,813--.-- $7.093  26 

I  also  find  that  said  State  is  entitled  to  credit: 

By  warrant  in  favor  of  the  Treasurer,  viz.: 

No.  2,56(3,  dated  June  30,  18S3 $495  72 

Balance  due  the  United  States 6,597  54 

$7,093  26 

As  appears  from  the  statement  and  vouchers  herewith  transmitted  for  the 
decision  of  the  Comptroller  of  the  Treasur}'  thereon. 

D.  S.  ALEXANDER, 
Fifth  Auditor,  E.  K. 
To  the  First  Comptroller  of  the  Treasury. 

$6,597  54.  Comptroller's  Office,  February  8,  1884. 

I  admit  and  certify  that  a  balance  of  six  thousand  five  hundred  ninety- 
seven  dollars  and  fifty-four  cents  is  due  to  the  United  States  as  stated  in  the 
foregoing  report. 

WM.  LAWRENCE, 

Comptroller. 

By  J.  TARBELL, 
Deputy  Comptroller,  S.  C.  C. 
To  the  Register  of  the  Treasury. 


A  true  copy 


Treasury  Department,  Register's  Office,  | 
•     June  18,  1886.        j 

ROS.  A.  FISH, 

Assistant  Register,  P. 


EXHIBIT  No.  12. 

FEDERAL   CLAIMS. 

In  reference  to  the  several  claims  of  the  State  alleged  to  exist  against 
the  LTnited  States,  I  beg  to  report  that  the  agent  for  this  State  at  Washing- 
ton, D.  C,  under  the  executive  authority  heretofore  conferred  upon  him 
and  duly  ratified  by  the  Legislature,  has  brought  to  the  oflicial  attention 
of  the  proper  authorities  and  departments  of  the  United  States,  sundry 
claims  of  this  State.     While  the  reports  made  by  him  from  time  to  time 
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in  regard  thereto  show  considerable  and  favorable  progress,  still,  only  two 
of  such  claims  have  been  allowed  and  paid  by  the  United  States,  nimiely, 
that  of  $495  72  on  account  of  the  expenses  incurred  by  the  State  in  the 
year  1872  for  tlie  transportation  of  arms  to  the  northern  counties  during 
the  Modoc  Indian  war;  and  that  of  -f 38, 180  80,  on  account  of  the  rebate 
of  the  fifteen  per  centum  of  the  direct  war  tax  levied  upon  and  assessed  to 
this  State  under  the  Act  of  Congress  approved  August  5,  1861  (U.  S. 
Statutes,  vol.  12,  p.  296). 

The  total  amount  of  the  Federal  direct  war  tax  levied  upon  the  State  of 
California,  under  the  aforesaid  Act  of  Congress,  Avas  $254,538  67.  This 
the  State  assumed  and  made  provision  for  its  payment  in  the  Act  of  the 
Legislature  approved  April  12,  1862,  and  of  the  sum,  up  to  February,  1863, 
had  paid  $247,445  41.  This  left  the  amount,  still  due  from  the  State  to 
the  United  States,  $7,093  26. 

It  was  claimed  by  the  agent  of  this  State  that,  though  the  State  failed 
to  make  her  payment  of  this  direct  war  tax  within  the  time  prescribed  in 
said  Federal  statute,  and  though  she  was  in  consequence  not  legally 
entitled  to  the  rebate  of  fifteen  per  centum  thereof,  as  described  in  Section 
53  of  said  Act,  this  State,  nevertheless,  was  in  equity  entitled  to  said  fifteen 
per  centum  rebate,  since  the  collection  and  payment  had  been  made  with- 
out any  expense  whatever  to  the  United  States.  By  establishing  this  right 
in  equity  the  agent  succeeded  in  securing  and  collecting  the  rebate  in  the 
per  centum  mentioned. 

In  the  settlement  had  betAveen  the  United  States  and  this  State,  arising 
under  the  two  claims  mentioned,  the  proper  United  States  authorities 
deducted  said  sum  of  $7,093  26  then  delinquent  and  due  the  United 
States,  and  thereafter  issued  in  the  name  of  the  Governor  of  California,  a 
draft  for  the  remainder,  viz.,  $31,583  26,  upon  the  United  States  Sub- 
Treasurer  at  San  Francisco.  This  amount,  after  deducting  the  commission 
for  collection  as  fixed  by  the  joint  resolution  of  the  Legislature  adopted 
March  3,  1883,  was  by  me  paid  over  to  the  State  Treasurer  in  the  sum  of 
$23,847  96. 

In  this  connection  I  beg  to  report  that  under  the  belief  that  a  proper 
effort,  made  by  a  competent  person,  to  collect  from  the  United  States  the  old 
California  Indian  war  debts  would  be  crowned  with  success,  I  have  duly 
appointed  Captain  John  Mullan,  the  pi^esent  agent,  as  agent  also  for  such 
purposes,  the  appointment  being  subject  to  ratification  by  the  Legislature. 
I  have  authorized  him  to  present  all  the  matters  connected  with  the  said 
war  debts,  including  the  interest  paid  by  and  due  to  this  State  on  account 
of  moneys  heretofore  expended  and  guaranteed  by  this  State  on  account  of 
Indian  and  other  hostilities  within  its  borders,  to  the  proper  United  States 
authorities  at  ^Vashington,  witli  a  view  to  the  favorable  recognition  and 
payment  of  such  claims.  Such  a  presentation  has  been  made  by  him, 
and  the  State  may  expect  through  his  efforts  an  eventually  favorable  action 
in  final  adjustment. 

The  intelligence  and  fidelity  displayed  by  Captain.  Mullan  in  the  mat- 
ters described  fully  reflect  the  confidence  reposed  in  him  by  his  selection 
for  this  special  work,  and  I  therefore  recommend  that  the  Legislature  con- 
firm the  executive  appointment  of  Captain  Mullan  made  by  me  for  the 
purposes  above  described. 


10' 
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EXHIBIT  No.  13. 

Office  of  Treasurer  of  State,  } 

Sacramento,  November  1,  1862.  ) 

Hon.  Gilbert  R.  Warren,  Controller  of  State,  Sacramento,  California : 

Sir:  The  warrant  for  sixty-three  thousand  eight  hundred  and  thirty- 
nine  dollars  and  thirty-one  cents,  which  amount  was  to  be  paid  to  the 
United  States  Assistant  Treasurer  at  San  Francisco,  on  account  of  the 
Federal  or  National  tax — an  obligation  assumed  by  the  State  of  Cali- 
fornia— was  duly  paid. 

But  as  said  Assistant  Treasurer,  under  his  construction  of  his  duties, 
refused  to  come  to  the  seat  of  the  State  Government,  either  to  receive  from 
the  Controller  the  warrant  for  said  amount,  or  payment  of  the  same,  it 
became  necessary  to  pay  the  same  at  San  Francisco,  and  that  on  or  before 
the  thirtieth  day  of  September,  A.  D.  eighteen  hundred  and  sixty-two,  to 
secure  the  State  the  deduction  of  ten  per  cent  allowed  by  Act  of  Congress, 
which  deduction  was  the  consideration  for  this  State  itself  making  the 
collection.  Consequently,  on  the  thirtieth  September,  ultimo,  I  paid  to  D. 
W.  Cheesman,  United  States  Assistant  Treasurer  at  San  Francisco,  the  said 
amount  of  sixty-three  thousand  eight  hundred  and  thirty-nine  dollars  and 
thirty-one  cents,  and  as  the  State  is  entitled  to  a  deduction  of  ten  per  cent, 
the  payment  was,  in  effect,  seventy  thousand  nine  hundred  and  thirty-two 
dollars  and  fifty-six  and  two  thirds  cents — nine  tenths  being  actually  paid 
and  one  tenth  being  the  State  percentage.  The  receipt  given  for  said  pay- 
ment is  only  for  the  amount  actually  paid,  as  said  Assistant  Treasurer 
said  the  reduction  allowed  must  be  settled  Avith  the  auditing  officers  at 
Washington. 

Said  Assistant  Treasurer,  on  the  thirtieth  of  September,  eighteen  hundred 
and  sixty-two,  after  counting  the  mone}^  so  paid  and  gi\^ng  change  there- 
for (sixty-nine  cents),  declined  giving  his  receipt  for  the  same  until  he 
should  be  so  instructed  by  the  Secretary  of  the  United  States  Treasury, 
and  on  said  September  thirtieth  he  so  telegraphed  to  the  said  United  States 
Secretary,  and  on  seventh  October  received  repl}^  instructing  him  to  receive 
said  sum. 

In  addition  to  said  ten  per  cent  deduction,  I  have,  from  the  amount 
placed  in  my  hands,  saved  the  farther  sum  of  four  thousand  four  hundred 
and  eighty-six  dollars  and  thirty -nine  cents,  which,  on  your  order,  I  pro- 
pose to  place  in  the  State  Treasury. 

Under  the  Act  of  February  twentieth,  eighteen  hundred  and  fifty,  I  sup- 
posed this  last  named  sum  would  go  into  the  General  Fund;  but  as  the 
National  tax  is  not  all  paid,  I  think  it  advisable  not  to  place  this  mone}' 
in  that  fund  until  it  is  known  that  the  receipts  into  the  Federal  Tax  Fund 
during  the  approaching  settlements  of  the  County  Treasurers  will  be  fully 
sufficient  to  pay  said  tax,  as  in  case  of  deficiency,  I  think  this  monej' 
should  first  be  applied  to  the  payment  of  said  Federal  tax. 

If  my  desire  could  be  gratified,  a  donation  of  this  money  should  be 
made  for  the  Nation,  for  the  purpose  of  further  assisting  it  in  this  time  of 
peril,  and  as  this  would  require  the  assent  of  the  Legislature,  it  is  for  you 
to  consider  if  it  be  not  advisable  to  hold  this  money  unused  until  legisla- 
tive directions  can  be  had. 
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The  total  of  Federal  tax  assumed  by  the  State  is -1254,538  6G§ 

The  pavinent  actually  made  is $63,839  31 

The  aeduction  to  which  the  State  is  entitled  is 7,003  25§ 


70,932  56§ 
Leaving  the  amount  still  to  be  paid  by  the  State $183,606  10 

The  saving  of  the  State  at  this  payment  has  been  said  deduction  of  10  per  cent.     $7,093  25§ 
And  said  sum  saved  on  payment,  of - 4,486  39 

Total $11,579  64§ 

This  includes  every  cent  saved,  and  was  impossible  to  make  it  greater 
under  the  circumstances.  It  is  true  the  last  Legislature  anticipated  saving 
a  greater  sum,  but  as  the  State  failed  to  make  any  payment  in  June  last, 
on  which  payment  it  would  be  entitled  to  fifteen  per  cent  deduction,  and 
as  it  had  not  sufficient  money  to  make  full  payment  in  September,  ten  per 
cent  was  lost  on  the  deficiency,  for  all  which  there  was  no  remedy;  the 
collections  under  the  State  laws  being  made  too  late  to  enable  the  State 
to  receive  the  full  benefits  offered  by  Congress,  and  intended  to  be  secured 
by  the  Legislature  when  it  provided  for  the  State  to  pay  the  tax. 
.  Since  completing  said  payment  to  the  United  States  this  is  the  first 
report  made  from  this  office,  and  I  avail  myself  of  the  first  opportunity  as 
provided  by  law  to  advise  you  of  the  facts. 

(Signed:)  D.  R.  ASHLEY,  State  Treasurer. 


EXHIBIT  No.  14. 

Forty-eighth  Congress,  first  session.    S.  792. 

In  the  Senate  of  the  United  States.  December  18,  1883 — Mr.  Miller  of 
California,  asked  and,  by  unanimous  consent,  obtained  leave  to  bring  in 
the  following  bill;  which  was  read  twice  and  referred  to  the  Committee  on 
Finance: 

A  BILL 

To  adjust  certain  accounts  between  the  United  States  and  the  several  States 
and  Territories  and  the  District  of  Columbia. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretary  of  the  Treas- 
ury be  and  he  is  hereby  authorized  and  directed  to  credit  each  of  the 
several  States  and  Territories  and  the  District  of  Columbia  with  the 
amounts  of  money  heretofore  laid  upon  and  apportioned  to  said  States, 
Territories,  and  District  of  Columbia,  respectively,  levied  as  a  direct  tax 
under  the  provisions  of  the  eighth  section  of  the  Act  of  Congress  approved 
August  fifth,  eighteen  hundred  and  sixty-one,  entitled  "An  Act  to  provide 
increased  revenue  from  imports,  to  pay  interest  on  the  public  debt,  and  for 
other  purposes;"  and  he  shall  thereafter  state  an  account  between  the 
United  States  and  each  of  said  States,  Territories,  and  District,  respect- 
ively, and  he  shall  pay  to  each  thereof,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  such  sums  of  money  as  may  appear  to  the 
credit  of  each  thereof  upon  the  books  of  the  Treasury  arising  from  such 
settlements. 
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EXHIBIT  No.  15. 

Forty-eighth  Congress,  first  session.     H.  E,.  110.    Printer's  No.,  110. 

In  the  House   of   Representatives.     December  10,   1883 — Read  twice, 
referred  to  the  Committee  on  Claims,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A   BILL 

I'd  adjust  certain  accounts  between  the   United  States  and.  the  several  States 
and  Territories  and.  the  District  of  Columbia. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  directed  to  credit  each  of  the  several 
States  and  Territories  and  the  District  of  Columbia  with  the  amounts  of 
money  heretofore  laid  upon  and  apportioned  to  said  States,  Territories,  and 
District  of  Columbia,  respectively,  levied  as  a  direct  tax  under  the  pro- 
visions of  the  eighth  section  of  the  Act  of  Congress  approved  August  fifth," 
eighteen  hundred  and  sixty-one,  entitled  "An  Act  to  provide  increased 
revenue  from  imports  to  pay  interest  on  the  public  debt,  and  for  other  pur- 
poses;" and  he  shall  thereafter  state  an  account  between  the  United  States 
and  each  of  said  States,  Territories,  and  District,  respectively;  and  he  shall 
pay  to  each  thereof,  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, such  sums  of  money  as  may  appear  to  the  credit  of  each  thereof 
upon  the  books  of  the  Treasury  arising  from  such  settlements. 


EXHIBIT  No.  16. 

Washington  City,  D.  C, 
January  10,  1884. 

DIRECT  TAX  OF  AUGUST  5,  1861. 

To  the  Chairman  Senate  Committee  on  Finance: 

Sir:  Senate  Bill  No.  79-5,  introduced  in  the  Senate  on  the  eighteenth 
day  of  December,  1883,  by  Senator  Miller  of  California,  and  referred  to 
the  Committee  on  Finance,  provides  that  the  Secretary  of  the  Treasury 
shall  credit  each  State  with  the  amounts  assessed  against  it  for  direct  taxes 
under  the  Act  of  August  5,  1861.  The  effect  of  it  will  be  to  return  to  those 
States  which  have  paid,  the  amounts  of  such  assessments,  and  to  release 
those  which  have  not  paid,  from  all  taxes  and  from  liability  for  them. 
The  levy  provided  for  in  the  Act  of  August,  1861,  was  for  twenty  millions, 
and  it  provided  for  a  deduction  of  fifteen  per  cent  if  the  same  was  paid  by 
the  last  day  of  June;  and  ten  per  cent  if  paid  by  the  last  day  of  Septem- 
ber, 1862;  that  is,  giving  the  States  the  right  to  assume  the  payment  of 
the  amount,  and  thus  avoid  levying  upon  the  real  estate,  on  the  one  hand, 
and  allowing  the  payers  an  equivalent  to  what  it  was  supposed  would  be 
the  expense  to  the  Government  for  collecting  it.  Whilst  the  right  of  the 
Government  to  raise  revenue  by  direct  taxation  is  unquestionable,  it  is 
patent  that  this  tax  was  in  the  nature  of  an  enforced  loan,  and  it  was 
required  to  meet  the  great  exigency  then  upon  the  country.  Fifteen  of  the 
States  and  Territories  still  owe  large  balances  on  account  of  this  tax,  whilst 
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many  of  the  others  came  forward  promptly  and  assumed  and  paid  it,  or 
else  it  was  collected  from  them  in  the  mode  pro^^ded  by  the  statute,  or  else 
by  crediting  against  it  demands  due  to  them  from  the  Government. 

The  reixjrt  of  the  Secretary  of  the  Treasury  to  the  Senate  through  reso- 
lution of  March  28,  1884,  asking  for  a  statement  of  this  war  tax,  shows 
that  the  compliance  with  the  law  has  been  very  unequal  and  altogether 
partial.  Several  States  now  owe  the  Government  from  a  quarter  to  half  a 
million  of  dollars  each  on  account  of  this  tax,  whilst  others  have  paid  in 
full  more  than  twenty  years  ago. 

An  examination  of  the  question  clearly  indicates  that  one  of  two  courses 
should  now  be  adopted  in  relation  to  this  tax:  that  in  order  to  equalize  this 
burden  the  States  which  have  paid  should  be  credited  with  the  amount 
assessed  against  them,  and  be  paid  tiie  balance  upon  the  adjustment  of  the 
accounts,  or  else  that  the  Government  should  proceed  to  enforce  the  Acts 
against  the  delinquent  States,  and  collect  the  balance  now  remaining 
unpaid. 

To  the  latter  course  many  objections  will  at  once  suggest  themselves. 
The  first,  perhaps,  would  be  that  the  Government  does  not  need  the  money; 
the  time  in  which  the  States  can  assunie  it  has  passed,  under  the  pro^^sions 
of  the  law,  and  the  machinery  for  its  collection  has  passed  out  of  use.  An 
appropriation  will  therefore  be  necessary  in  order  to  pronde  the  suitable 
machinery;  and  the  enforcement  of  the  Act  can  only  be  made  now  with 
the  additions  of  the  penalty  of  fifty  per  centum,  and,  according  to  the  con- 
struction of  the  Treasury  Department,  a  sum  as  interest  at  the  rate  of  ten 
per  centum  from  the  first  day  of  July,  1S62,  which  would  be  a  sum  of  two 
hundred  and  seventv  per  cent,  in  addition  to  the  quota  as  originally  fixed. 
Unnecessary  as  this  would  be,  it  is  clearly  more  equal  and  just,  and  there- 
fore more  desirable,  than  that  Alabama  and  Georgia  should  each  owe  the 
Government  over  half  a  million  dollars,  and  Mississippi,  Tennessee,  Texas, 
and  Virginia  about  a  quarter  of  a  million  each;  whilst  the  Government  has 
had  the  use  for  more  than  twenty  years  of  the  full  quota  promptly  paid  by 
many  other  States,  and  whilst  from  South  Carolina  it  has  not  only  actually 
collected  more  than  was  due,  but  has  done  so  by  selling  out  an  entire  town 
and  over  fifty-two  thousand  acres  of  agricultural  land  at  merely  nominal 
prices,  the  titles  to  which  have  been  declared  valid  by  the  Supreme  Court 
of  the  United  States. 

On  the  other  hand,  it  seems  but  reasonable  that  the  amounts  paid  should 
be  returned  to  the  several  States  that  have  paid  said  tax,  lea^'ing  them  to 
adjust  any  question  which  may  arise  with  their  own  citizens  in  those  cases 
in  which  the  amounts  have  been  collected  from  individuals,  personally,  or 
by  the  sale  of  property,  and  thus  avoid  the  unnecessary  expense  of  collect- 
ing the  balances,  which  are  not  needed,  and  avoid  the  constant  issues  and 
friction  that  have  arisen  and  are  constantly  arising  between  the  States  and 
the  General  Government,  in  consequence  of  the  amounts  earned  by  the 
several  States,  which,  instead  of  being  paid  in  cash  to  said  States  are  now 
credited  upon  their  delinquent  direct  tax  of  1861,  upon  the  books  of  the 
United  States  Treasury  Department. 

Sound  statesmanship  suggests,  pro^'ided  it  does  not  now  even  demand, 
that  all  tlie  unadjusted  accounts  between  the  United  States  and  the  several 
States  should  be  now  adjusted,  and  the  logic  and  propriety  of  an  adjust- 
ment of  this  kind  was  forcibly  and  clearly  shown  in  the  language  of  a  dis- 
tinguished Senator  during  the  Forty-seventh  Congress,  and  now  a  member 
of  the  Senate,  Senator  ]Morgan  of  Alabama,  and  whose  words  are  found 
recorded  on  page  4112  of  the  Congressional  Record,  in  the  proceedings  of 
the  Senate  on  May  19,  1882,  and  are  as  follows,  to  wit: 
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Let  us  wipe  out  all  of  these  debts ;  let  us  make  a  clean  book  of  it  between  the  Govern- 
ment of  the  United  States  and  the  various  States,  so  far  as  these  debts  are  concerned. 

It  is  right  and  proper  it  should  be  done,  and  in  effect  this  has  been  done. 

It  seems  to  mp  there  could  scarcelv  be  a  more  hazardous  condition  of  affairs  in  this 
country  than  for  a  State  to  be  indebted  to  the  United  States  Government,  or  for  the  Gov- 
ernment to  be  indebted  to  a  State.  Such  relations  ought  not  to  exist  between  the  States 
and  the  Union.  Their  transactions  ought  to  be  cash  transactions.  It  is  contrary  to  sound 
policy  to  have  States  indebted  to  the  Government,  or  to  have  the  Government  indebted 
to  the  States. 

If  either  the  Government  of  the  United  States,  or  of  any  State,  should  refuse  to  pay  its 
debts,  there  is  no  remedv  for  it  but  ivar,  and  we  ought  never  to  allow  ourselves  to  be  put 
in  a  condition  where  the^onlv  remedv  and  redress  for  our  differences  and  difficulties  is  war. 

Who  can  collect  a  judgment  out  of  a  State,  although  the  United  States  may  be  plaintiff 
in  that  judgment? 

Who  can  collect  a  judgment  against  the  United  States,  although  the  State  of  ^ew  lork 
may  be  plaintiff  in  the  judgment? 

There  is  no  compulsory  power  to  reach  the  exigency.  If  you  have  to  resort  to  compul- 
sion under  such  circumstances,  war  is  the  onb,-  compulsion  to  which  you  can  resort. 

Therefore,  sir,  I  protest  that  we  never  allow  the  relation  between  the  States  and  the 
Federal  Government  to  become  of  such  a  character  as  that  strife  might  be  the  result. 

It  would  be  a  healing  act  which  would  benefit  these  people  greatly,  if  we  could  now 
to-day  clean  the  books  of  the  Treasury  of  all  the  obligations  between  the  Government  of 
the  United  States  and  the  States,  growing  out  of  these  two  statutes  of  which  I  speak. 

I  submit  this  to  the  candid  judgment  and  consideration  of  Senators.  If  they  are  not 
prepared  to  do  it— if  they  are  not  willing  to  do  it— I  hope  the  day  may  soon  arrive  when 
they  will  be  willing. 

I  am  quite  as  sure  as  I  now  address  the  Senate,  that  the  people  of  this  country,  from 
border  to  border,  would  approve  of  an  arrangement  by  which  all  these  debts  were  to  be 
obliterated. 

Respectfully  submitted. 

JOHN  MULLAN, 

State  Ag;ent  and  Counsel  for  California. 


EXHIBIT  No.  17. 

Forty-eighth  Congress,  first  session.    House  BUI  No.  110. 

House  Bill  No.  110  was  introduced  by  Hon.  Barclay  Henley,  in  the 
House,  December  10,  1883,  and  referred  to  the  House  Committee  on 
Claims,  and  is  as  follows,  to  wit: 

A  BILL 

To  adjust  certain  accounts  between  the  United  States  and  the  several  States  and  Territories  a7id 

the  District  of  Columbia. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled.  That  the  Secretary  of  the  Treasury  be  and  he  is  hereby  authorized 
and  directed  to  credit  to  each  of  the  several  States  and  Territories,  and  the  District  of 
Columbia,  with  the  amounts  of  money  heretofore  laid  upon  and  apportioned  to  said 
States,  Territories,  and  District  of  Columbia,  respectively,  levied  as  a  direct  tax  under 
the  provisions  of  the  eighth  section  of  the  Act  of  Congress,  approved  August  fifth, 
eighteen  hundred  and  sixtA'-one,  entitled  "An  Act  to  provide  increased  revenue  from 
imports  to  pay  interest  onlhe  public  debt,  and  for  other  purposes ; "  and  he  shall  there- 
after state  an  account  between  the  United  States  and  each  of  said  States,  Territories,  and 
District,  respectively;  and  he  shall  pay  to  each  thereof,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  such  sums  of  money  as  may  appear  to  the  credit  of  each 
thereof  upon  the  books  of  the  Treasurv  arising  from  such  settlements. 

The  intention  and  effect  of  this  Ijiif  is  to  refund  to  the  several  States  and  Territories, 
and  the  District  of  Columbia,  and  people  of  all  thereof,  the  amounts  of  the  direct  tax 
which  each  thereof  respectivelv  have  heretofore  paid  into  the  Treasury  of  the  United 
States,  under  the  direct  tax  Acts  of  Congress,  and  to  release  such  States,  Territories,  and 
District,  and  people  thereof,  from  hereafter  paying  such  amounts  as  may  appear  delin- 
quent or  due  bv  them,  as  shown  upon  the  books  of  the  United  States  Treasury  Depart- 

•  •        ^  '•    •  ■        ■  -  '  .     ,--  i___j    XI _„j    _„;„„»-„4..,    .jii  of 


In  some  instances  certain  of  the  States  and  Territories  assumed  and  paid  this  direct 
tax  in  full;  in  others  only  partial  payment  has  been  made  by  certain  States,  and  in  others 
no  portion  has  been  either  assumed  or  paid  at  all. 
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This  direct  tax  was,  in  some  respects,  in  the  nature  of  a  forced  loan,  and 
the  effect  of  the  passage  of  this  bill  will  be  to  refund  this  loan  to  the  States, 
Territories,  District,  and  persons  that  have  paid  same,  and  pro  tanto,  and 
to  release  from  pa}4ng  in  all  instances  whenever  any  of  the  States  or  per- 
sons have  failed  to  pay.  and  thus  wipe  out  from  the  books  of  the  Treasury 
Department  all  evidences  of  delinquency  on  the  part  of  any  State  and 
]X?ople  thereof 

Under  the  present  rulings  of  the  First  Comptroller  of  the  Treasury, 
whenever  any  one  of  said  delinquent  States  earns  any  sum,  either  by  a 
direct  appropriation  from  Congress  or  from  the  five  per  centum  of  the  net 
proceeds  of  the  sales  of  the  public  lands,  or  allowances  for  advances  made 
during  any  war,  or  from  any  other  source  whatsoever,  said  amounts,  in- 
stead of  being  paid  over  to  such  State  so  earning,  receiving,  or  being  allowed 
same,  are  credited  (as  partial  payments)  to  the  amount  apportioned  to  said 
States  and  not  paid,  but  delinquent,  and  thereby  reducing  their  said  debt 
to  the  United  States  pro  tanto. 

The  machinery  by  which  this  direct  tax  has  been  collected  has  not  been 
uniform  in  its  working  and  application,  and  the  rulings  of  the  Treasury 
Department  thereon  have  not  been  in  perfect  harmony.  In  some  instances 
the  States  paid  said  tax  direct,  and  in  other  instances  the  tax  has  been 
le^^ed  directly  vpon  the  property  of  citizens  within  the  delinquent  States, 
and  in  many  instances  with  great  distress. 

During  the  administration  of  the  Treasury  Department  under  Hon.  H. 
McCulloch,  and  of  the  First  Comptroller's  office  under  Hon.  A.  G.  Porter, 
not  only  were  certain  sums  paid  to  the  delinquent  States,  notwithstanding 
such  delinquency,  as  in  the  case  of  Georgia,  but  even  a  refusal  was  made 
to  permit  a  delinquent  State,  as  in  the  case  of  Texas,  from  ever  paying  the 
same  to  the  United  States.  This  rule  adopted  by  Hon.  A.  G.  Porter  has 
not  been  followed  by  the  present  Comptroller,  Hon.  William  Lawrence,  but 
just  the  opposite  is  the  rule,  and  is  as  hereinbefore  declared  to  be. 

When  the  State  of  Texas  offered  to  assume  the  payment  of  the  uncol- 
lected portion  of  the  direct  tax  due  by  her  under  the  provisions  of  the  Act 
of  June  7,  1862,  the  Hon.  H.  McCulloch,  on  December  28,  1866,  refused  to 
receive  same,  as  fully  appears  from  his  letters  as  Secretary  of  the  Treasury 
to  Hon.  J.  W.  Throckmorton,  Governor  of  Texas,  and  is  as  follows : 

Treasury  Department,  December  28,  1866. 

Sir:  I  have  to  acknowledge  the  receipt  of  your  letter  of  December  fourteenth,  in  which 
vou  inclose  a  copy  of  an  Act  of  the  Legislature  of  Texas,  assuming  payment  of  the  uncol- 
lected portion  of  the  direct  tax  due  from  Texas  under  the  provisions  of  the  law  of  June  7, 
1862.  You  ask  for  a  statement  showing  the  amount  collected  and  the  sum  still  due.  The 
law  under  which  this  tax  has  been  collected  contains  no  provision  authorizing  its  assump- 
tion by  a  State,  the  permissory  clause  of  the  Act  of  August  5,  1861,  not  having  been 
reenacted  in  that  of  June  7,  1862.  In  the  absence  of  such  a  provision,  this  department 
would  not  be  justified  in  recognizing  such  assumption.  In  my  annual  report  of  Decem- 
ber, 186.5, 1  recommended  that  sales  under  this  law  should  be  suspended  until  the  States 
interested  had  an  opportunity  of  assuming  payment  of  the  tax,  but  this  rcconmiendation 
has  only  been  so  far  carried  out  as  to  authorize  the  suspension  of  collections  for  a  definite 
time,  no  provision  for  assuming  the  debt  being  contained  in  the  law  which  gives  authority 
for  such  susjjension. 

Under  such  circumstances  it  is  unnecessary  to  reply  in  detail  to  that  portion  of  your 
letter  which  asks  for  a  statement  of  collections,  or  to  your  suggestion  for  the  acceptance 
of  Texas  indemnitv  bonds  in  i)art  payment. 

(Signed:)  '  '  H.  McCULLOCH, 

Secretary  of  the  Treasury. 

Hon.  J.  W.  Throckmorton,  Governor  of  Texas. 

Treasury  Department,  March  13,  1867. 

Sir:  I  am  in  receipt  of  your  letter  of  February  nineteenth,  proposing  a  plan  for  pay- 
ment of  the  direct  taxes  still  due  by  citizens  of  Texas  to  the  United  States.    As  the  plan 
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proposed  proceeds  wholly  upon  the  assumption  that  payment  of  their  taxes  may  be 
accepted  from  the  State  government,  I  am  under  the  necessity  of  calling  your  attention 
to  tlie  inclosed  copy  of  my  former  letter  of  December  28,  18()fj;  a  letter  which,  from  the 
tenor  of  that  just  received,  must,  I  fear,  have  failed  to  reach  you. 

As  the  direct  tax  laws  remain  unchanged  since  that  letter  was  written,  I  have  only  to 
repeat  that  this  department  is  not  at  liberty  to  accept  payment  in  any  other  manner,  or 
through  any  other  agencies,  than  as  proposed  in  those  laws. 

(Signed:)  H.  McCULLOCH, 

Secretary  of  the  Treasury. 
Hon.  J.  W.  Throckmorton,  Governor  of  Texas. 

So  that  it  would  appear  that  while  the  head  of  the  Treasury  Department 
at  one  date  construing  that  clause  of  the  Constitution  which  provides  for 
direct  taxation  in  the  following  language:  "  Representation  and  direct  taxes 
shall  be  apportioned  among  the  States  according  to  their  respective  num- 
bers," held  this  direct  tax  law  to  mean  that  tax  was  due  and  payable  &j/ 
the  citizens  of  the  States,  and  belonging  to  a  class  whose  property  was  taxed, 
we  find  that  same  head,  at  another  date,  holding  that  such  tax  was  due 
by  the  State  in  its  political  capacity J^ 

Senate  Ex.  Doc.  24,  first  session,  Forty-sixth  Congress,  contains  a  most 
complete  history  of  this  character  of  legislation,  and  of  the  liability  of  the 
States  in  the  premises,  and  the  official  views  therein  contained  are  sup- 
ported by  authority — legislative  and  judicial — from  the  date  of  the  adop- 
tion of  the  Articles  of  Confederation,  July  12,  1776,  to  May  24,  1879,  the 
date  of  said  report  of  Hon.  A.  G.  Poster,  then  First  Comptroller  of  the 
Treasury  Department;  and  also  contains  all  the  statutes  of  the  United 
States  relating  to  direct  taxes  in  this  country  by  Congress,  from  1798  to 
1868,  which,  with  Senate  Ex.  Doc.  85,  second  session,  Forty-seventh  Con- 
gress, and  the  letter  of  the  Treasury  Department  Officer  of  Internal  Rev- 
enue, May  3, 1880,  contain  much  valuable  information  on  this  subject;  and 
to  all  of  which  your  honorable  committee  is  now  referred. 

From  these  reports  it  would  appear  that  the  amount  of  money  that  would 
be  refunded,  under  this  bill,  to  the  several  States,  Territories,  and  people 
thereof,  that  have  heretofore  paid  said  tax,  would  aggregate  the  sum  of 
about  fifteen  millions  of  dollars. 

Wherefore,  and  in  view  of  the  foregoing,  and  of  the  rulings  of  the  Treas- 
ury Department  under  the  Act  of  August  5, 1861  (U.  S.  Stats,  vol.  —  p. — ) 
and  those  under  the  Act  of  June  7, 1862  (U.  S.  Stats,  vol.  —  p.  — ),  it  is  sug- 
gested that  a  substitute  for  said  House  Bill  No.  110  be  favorably  reported 
by  honorable  committee  to  your  honorable  body,  and  of  the  form,  as  follows, 

to  wit: 

A  BILL 

To  adjust  certain  accounts  between  the  United  States  and  the  several  States  and  Territories  and 

the  District  of  Columbia. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled,  That  the  Secretary  of  the  Treasury  "be  and  he  is  hereby  authorized 
and  directed  to  credit  each  of  the  several  States  and  Territories  and  the  District  of  Colum- 
bia, respectively,  with  the  amounts  of  money  laid,  levied,  apportioned,  and  charged  upon 
them,  respectively,  as  a  direct  tax  under  the  provisioriS  of  the  Act  of  August  5,  1861, 
entitled  "An  Act  to  provide  increased  revenue  from  imports,  to  pay  interest  on  the  public 
debt,  and  for  other  purposes;"  and  the  Act  of  June  7,  18(32,  entitled  "An  Act  for  the  collec- 
tion of  direct  taxes  in  insurrectionary  districts  within  the  United  States,  and  for  other  pur- 
poses ;"  and  I  he  shall  thereafter  fitate  an  account  between  the  United  States  and  each  of 
said  States,  Territories,  and  District  of  Columbia,  respectively,  and  he  shall  pay  to  each 
thereof,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  such  sums  of 
money  as  may  appear  to  the  credit  of  each  thereof  upon  the  books  of  the  Treasury  arising 
from  such  settlements. 

Verv  respectfully, 

JOHN  MULLAN, 
Agent  and  Attorney  for  the  States  of  California,  Oregon,  and  Nevada. 
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EXHIBIT   NO.    18. 

LETTER  FROM  THE  SECRETARY  OF  THE  TREASURY, 

Recommending  the  passage  of  bills  H.  R.  No.  110  and  Senate  No.  795,  to 
adjust  certain  accounts  between  the  United  States  and  the  several  States 
and  Territories  and  the  District  of  ColumVjia. 

Treasury  Department,  June  14,  1884. 

Hon.  A.  J.  Warner,  Chairman  of  Suh-Committee  of  Committee  on  Claims, 
House  of  Representatives: 

Sir:  I  have  the  honor  of  acknowledging  the  receipt  from  you  of  H.  R. 
Bill  No.  110,  entitled  ''  A  Bill  to  adjust  certain  accounts  between  the  United 
States  and  the  several  States  and  Territories  and  the  District  of  Columbia." 

This  bill  relates  to  the  direct  tax  of  $20,000,000  annually  laid  upon  the 
United  States,  and  apportioned  to  the  States,  the  Territories,  and  the  Dis- 
trict of  Columbia,  under  the  Act  of  Congress  passed  August  5,  1861  (12 
Stat,  at  Large,  p.  294). 

The  purpose  of  the  bill  is  to  reheve  and  discharge  from  further  liability 
for  that  tax  those  States  and  Territories  which  have  not  paid  the  portion 
thereof  apportioned  to  them  respectively;  and  to  repay,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  to  those  States  and  Territories 
which  have  paid  any  portion,  the  sums  by  them  respectively  paid.  Though 
by  the  Act  above  cited  this  tax  Avas  made  an  annual  one,  an  attempt  to  col- 
lect it  for  more  than  one  year  has  never  been  made.  By  that  attempt  there 
were  collected  about  ij^l  5,000,000,  principally  from  the  States  which  did  not 
seek  to  go  out  of  the  Union;  and  there  were  left  uncollected  about  $5,000,- 
000,  principally  in  the  States  which  did  seek  to  go  out  of  the  Union.  The 
sum  uncollected  remains  a  charge  against  these  States,  and,  for  the  pur- 
poses of  this  letter,  it  may  be  assumed  that  it  is  a  valid  and  enforcible 
charge.  It  is  plain,  however,  that  no  legislator  at  this  day  would  propose 
to  raise  revenue  by  a  tax  of  that  kind.  There  is  no  need  of  resorting  to 
such  methods.  The  revenues  of  the  Government  from  sources  not  so  extra- 
ordinary, and  collectible  by  means  and  appliances  not  so  objectionable  as 
those  involved  therein,  are  ample  for  its  purposes.  They  are,  indeed, 
superabundant,  and  the  concern  of  statesmen  is  rather  how  they  may  be 
reduced  than  how  they  may  be  increased.  The  Government  then  needs  not 
the  money  to  be  got  by  enforcing  this  tax. 

At  the  same  time  it  is  plain  that  to  enforce  it  would  put  a  grievous  bur- 
den upon  the  people  of  the  States  which  are  in  default  in  payment.  It 
needs  no  array  of  facts  to  show  this.  Congress,  in  one,  if  not  both  branches, 
has  this  session  considered  the  proposition  of  large  pecuniary  aid  to  those 
people  to  help  them  place  and  keep  up  common  schools,  and  the  Senate 
has  passed  a  bill  therefor. 

If  there  be  need  for  that  succor,  there  would  be  harm  in  enforcing  this 
charge.  It  is  to  be  considered,  too,  that  while  taxes  are  seldom  looked 
upon  with  favor,  this  would  be  specially  objectionable.  The  purpose  for 
which  it  was  laid  can  be  remembered  with  di.staste.  It  can  scarcely  be 
expected  that  there  would  be  cheerful  aid  from  the  State  authorities  in  the 
enforcement  of  it.  It  may  he  doubted  whether  there  would  be  any.  Indeed 
it  would,  without  further  legislation,  have  to  be  enforced  by  the  machinery 
provided  Ijy  the  Act  under  which  it  was  laid.     This  would  call  for  the 
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appointment  of  numerous  Federal  officials,  who  would  go  among  the  peo- 
ple as  obnoxious  exactors.  I  think  it  must  be  conceded  that  there  is,  and 
ever  will  be,  great  reluctance  to  ever  setting  about  the  collection  of  this 
tax.  That  it  never  had  great  favor,  is  shown  by  that  it  was  never  put  in 
force  but  one  year.  In  practical  effect,  then,  the  law  for  it  is  obsolete. 
Why,  then,  should  there  remain  this  unenforced  liability,  a  menace  to  the 
people,  the  enforcement  of  which  is  called  for  by  no  public  need,  nor  by 
any  public  opinion? 

In  my  judgment,  the  people  and  the  property  of  the  States  in  default 
should  be  relieved  and  discharged  from  it. 

But  to  give  such  relief  and  discharge  would  be  to  put  an  inequality  of 
burden  upon  the  States  which  paid,  unless  they  in  turn  were  in  some  way 
relieved.  This  the  bill  proposes  to  do  by  repaying  to  them  the  sums  re- 
ceived from  them.  Assuming  that  the  tax  was  lawful,  and  the  collection, 
as  far  as  made,  was  Avarranted,  this,  apart  from  the  circumstances,  would 
be  a  proposition  to  donate  to  the  States  surplus  moneys  of  the  United 
States — a  proposition  which  I  should  not  favor.  But,  as  connected  with 
the  proposition  to  discharge  from  onerous  and  needless  liability  one  portion 
of  the  people,  it  takes  on  a  different  character;  it  is  presented  as  an  adjust- 
ment between  different  bodies  of  the  people,  and  is  worthy  of  acceptation. 
Indeed,  it  would  be  unjust  to  the  people  of  the  loyal  States  to  release  the 
people  of  the  once  insurrectionary  States  from  their  liability,  without  refund- 
ing to  the  former  the  sums  paid  by  them,  and  there  are  analogies  in  the 
legislation  of  Congress.  Acts  have  been  passed  refunding  to  States  mon- 
eys raised  by  them  for  the  raising,  arming,  and  equipping  of  troops  for  the 
Army  of  the  United  States  in  the  civil  war,  and  for  making  other  refunds 
of  like  character.  The  purpose  of  laying  this  direct  tax  was  to  aid  in  the 
ultimate  payment  of  the  extraordinary  expenses  of  the  Government  caused 
by  the  civil  war.  The  raising,  arming,  and  equipping  of  troops  by  the 
States  served  to  keep  down  those  expenses  for  the  time.  It  was  a  voluntary 
act  upon  the  part  of  the  States.  There  is  no  violation  of  principle  or  funda- 
mental law  in  repaying  to  the  States  from  the  funds  of  the  United  States 
the  cost  thereof.  The  purpose  and  effect  of  this  bill  is  not  so  unlike  in 
nature  to  that  as  not  also  to  be  freed  from  the  objections  to  a  bald  distri- 
bution among  the  States  of  what  are  called  the  surplus  revenues  of  the 
United  States. 

Under  the  peculiar  facts  of  the  case,  and  as  it  is  not  likely  to  become  a 
precedent  for  other  disposals  of  Federal  moneys,  my  judgment  is,  that  the 
proposed  measure  is  a  good  one.  It  is  true  that  exactly  equal  justice  cannot 
be  done  in  carrying  out  the  proposition  of  the  bill.  Thus,  in  some  of  the 
Southern  States  the  tax  was  to  some  extent  enforced.  Tax  sales  were  made 
of  pieces  of  real  estate  in  instances  for  less  than  the  value  of  them.  Only 
the  surplus  of  purchase  money  over  the  tax  and  charges  has  been  availa- 
ble to  the  owners,  and  they  have  lost  the  difference  between  that  and  the 
total  of  the  purchase  money,  and  between  the  purchase  money  and  the  real 
value. 

On  the  other  hand,  in  most,  if  not  all,  of  the  Northern  States,  the  pay- 
ment to  the  United  States  of  the  tax  was  assumed  by  the  State  government, 
which  collected  the  amount  of  its  own  people  in  its  own  tax  levy.  Of 
course,  in  the  changes  of  citizenship  and  of  ownership  of  taxable  property, 
while  a  repayment  into  the  State  Treasury  will  tend  to  reduce  the  amount 
of  State  tax,  it  will  not  inure  to  the  benefit  of  some  of  those  who  in  1861 
were  taxpayers.  But  these  failures  of  full  and  general  compensation  in 
dealing  with  transactions  so  long  past  must  ensue,  and  are  not  to  be 
potentially  urged  against  proposed  measures,  which  in  the  main  do  work 
equal  benefit. 
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It  is  worthy  of  consideration,  too,  whether  this  is  not  a  suitable  occasion 
to  deal  with  the  matter  of  the  Federal  surplus  moneys  deposited  or  to  be 
deposited  with  the  States  by  the  Act  of  1836.     (5  Stats,  at  Large.  55,  207.) 

Why  may  not  those  States  which  made  payment  of  their  portion  of  the 
direct  tax  under  the  Act  of  1861  be  debited  in  the  settlement  proposed  by 
the  bill  l)efore  your  committee  with  the  amount  of  that  deposit  made  with 
them,  and  be  paid  the  balance,  and  thus  the  liability  of  the  United  States 
under  the  deposit  Act  be  extinguished? 

Thus  the  anomalous  state  of  things  existing  under  the  last  named  Act 
would  be  ended,  so  far  as  those  States  are  concerned. 

It  is  true  that  some  of  the  States,  as  Virginia  and  Arkansas,  for  instance, 
may  not  have  received  their  full  proportion  of  the  deposit  fund  of  1836; 
and  it  is  true  that  in  remitting  the  liability  of  the  States  to  repay  the  de- 
posit with  them,  there  will,  as  to  some  of  them,  be  no  claim  for  a  refund 
under  this  bill  against  which  that  liability  may  be  set  ofi";  and  that,  there- 
fore, complete  equality  of  benefit  and  burden  may  not  be  realized.  It  is 
well  to  consider,  however,  whether,  inasmuch  as  it  is  desirable  that  the 
relation  of  creditor  and  debtor  between  the  United  States  and  the  States 
be  closed,  it  should  not  be  done  at  this  favorable  opportunity,  though  at 
the  sacrifice  of  complete  equality. 

In  connection  herewith,  I  refer  to  the  fifty-third  section  of  the  Direct  Tax 
Act  (see  12  Stats,  at  Large,  pp.  311,  312),  and  suggest  that  there  may  be 
instances  in  which  the  principle  of  that  section  may  be  applied. 

I  also  inclose  herewith  a  communication  to  me  from  the  First  Comp- 
troller of  the  Treasury,  whicli  presents  views  in  accord  with  some  of  those 
expressed  by  me,  and  gives  tables  of  value,  and  a  draft  of  a  bill;  and  to 
this  communication  I  ask  attention. 
Very  respectfully, 

CHAS.  J.  FOLGER,  Secretary. 


EXHIBIT  No.  19. 

Treasury  Department,  First  Comptroller's  Office,  ) 
Washington,  D.  C,  May  2,  1884.      j 

Hon.  Charles  J.  Folger,  Secretary  of  the  Treasury: 

Sir:  I  have  the  honor  to  state  that  I  have  received  a  letter  from  the  Hon. 
Wade  Hampton  of  the  Senate  of  the  United  States,  dated  twenty-fourth 
ultimo,  transmitting  to  me  a  copy  of  Senate  Bill  Xo.  795,  to  adjust  certain 
accounts  between  the  United  States  and  the  several  States  and  Territories, 
and  the  District  of  Columbia,  and  asking  me  to  give  my  views  on  it. 

I  have  also  received  a  letter  dated  twenty-fifth  ultimo,  from  the  Hon. 
Barclay  Henley  of  the  House  of  Representatives,  transmitting  a  copy  of 
Hou.se  Bill  No.  110,  which  is  in  form  similar  to  said  Senate  Bill. 

This  latter  letter  is  addressed  to  you  and  to  me  jointly,  ''  to  be  furnished 
with  the  views"  of  the  Treasury  Department,  and  with  mine,  also,  in  rela- 
tion thereto. 

The  object  of  these  bills  is  to  remit,  so  far  as  not  collected  or  paid,  the 
direct  taxes  laid  upon  and  apportioned  to  the  States,  Territories,  and  Dis- 
trict of  ColumV>ia,  under  the  Direct  Tax  Act  of  August  5,  1861,  and  to 
refund  to  such  States,  Territories,  and  District,  respectively,  the  amount  of 
such  taxes,  so  far  as  paid  in  any  mode  whatever. 

I  have  considered  the  subject  with  care,  and  now  have  the  honor  to  state 
that,  in  my  judgment,  it  is  alike  just,  judicious,  and  practicable  to  remit 
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all  such  taxes  not  yet  collected,  to  refund  the  amounts  paid  in  any  form  by 
any  State  or  Territory,  and  to  refund  to  private  persons,  or  their  legal  rep- 
resentatives, all  amounts  of  such  tax  by  them  paid  or  collected  by  sale  of 
real  estate  or  otherwise. 

I  have  accordingly  prepared  the  draft  of  a  bill  to  effect  these  objects, 
which  I  have  the  honor  to  submit  for  3'our  consideration. 

I  will  briefly  state  some  of  the  reasons  in  support  of  the  ^dews  above  pre- 
sented. The  amounts  apportioned  to  States  which  have  not  in  any  form 
paid  or  been  credited  Avith  any  sums,  as  the  accounts  stand  in  this  office, 
are  as  follows: 

Alabama !i;529,313  33 

Arkansas 261,886  00 

Dakota 3,241  33 

Florida 77,522  67 

Georgia 584,367  33 

Louisiana 385,886  67 

Mississippi 413,084  67 

New  Mexico . 62,648  00 

North  Carolina 576,194  67 

South  Carolina 363,.570  67 

Tennessee 669,498  00 

Texas 355,106  67 

Utah 26,982  00 

Virginia $937,550  67 

Less 208,479  65 

729,071  02 

Total .i!5,038,373  03 

These  are  the  sums  charged  against  the  States  and  Territories  men- 
tioned, all  of  which,  as  stated,  appear  b}^  the  records  of  this  office  as  unpaid. 
It  is  proper  to  say,  however,  as  to  all  these — except  Alabama,  Dakota,  New 
Mexico,  and  Utah — that  payments  for  each  have  been  made  into  the  Treas- 
ury by  Direct  Tax  Commissioners,  which  have  not  been  settle'd  in  this 
office. 

Most  of  these  payments  are  shown  in  the  letter  of  the  Commissioner  of 
Internal  Revenue,  appended  to  the  Georgia  case,  4  Lawrence  Compt.  Doc. 
380.  So,  to  a  limited  extent,  other  payments  have  been  made  but  not  yet 
credited. 

I. 

As  to  the  amounts  thus  apportioned  and  which  remain  unpaid,  only 
three  things  can  be  done: 

1.  They  can  be  paid  by  an  increase  of  taxes  in  these  States,  if  they  should 
respectively  assume  payment. 

2.  Or  they  can  be  paid  by  enforcing  collection  by  Act  of  Congress  of 
assessments  against  the  real  estate  of  private  owners  thereof,  or; 

3.  They  can  be  left  uncollected. 

First — It  is  certainly  well  understood  that  the  burden  of  taxation  under 
State  and  local  authority  in  these  States  is  such  th-at  it  cannot  be  desirable 
to  increase  it.  It  is  not  at  all  certain  that  these  States  would  increase  and 
collect  taxes  for  this  purpose.  With  the  general  feeling  which  now  so  for- 
tunately prevails  in  favor  of  Congressional  aid  to  States  to  promote  com- 
mon school  education,  it  is  quite  e\ddent  that  Congress  will  not  require  any 
such  taxes  to  be  levied. 

There  is  no  necessity  now  for  requiring  the  pajaiient  of  these  amounts. 
The  revenues  of  the  Government  are  more  than  abundant,  and  it  is  not  at 
all  probable  that  conditions  will  ever  exist  to  require  the  payment  of  these 
amounts. 
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Second — The  same  reasons  operate  against  enforced  collections  under  the 
authorit}^  of  an  Act  of  Congress.  In  fact,  it  is  believed  that  there  is  no 
desire  now  on  the  part  of  any  class  of  citizens  that  the  payment  of  this  tax 
should  be  enforced. 

This  in  part  grows  out  of  the  consideration  having  almost  universal 
assent,  that  direct  taxes  are  unequal  and  hence  unjust. 

The  apportionment  against  States  is  made  on  the  basis  of  population 
and  not  wealth,  and  is  hence  vmequal  as  between  States. 

When  collection  is  enforced  by  authority  of  Congress  against  real  estate, 
the  ine<iuality  and  injustice  are  aggravated,  because  the  burden  is  imposed 
on  a  species  of  property  generall}^  less  productive  of  profit  than  any  other, 
and  hence  least  able  to  bear  it,  and  chattel  wealth,  including  a  vast 
amount  of  corporate  resources,  constituting  in  all  a  large  proportion  of  the 
aggregate  of  all  forms  of  property,  totally  escape  from  all  burden,  while 
requiring  and  receiving  more  of  the  protecting  care  of  Government,  and 
hence  realizing  benefits  at  the  expense  of  the  owners  of  real  estate. 

The  objectionable  character  of  direct  taxes  is  shown  by  the  fact  that  they 
have  been  authorized  but  three  times  since  the  adoption  of  the  Constitution. 
And  although  the  Act  of  August  5,  1861  (12  Stats.  294)  provided  "that  a 
direct  tax  of  twenty  millions  of  dollars  be  and  is  annually  laid  upon  the 
United  States,"  yet  the  purpose  to  collect  all  beyond  one  year  has  been 
abandoned. 

It  ma}',  then,  be  assumed  that  the  direct  taxes  collected  were  unequal 
and  unjust  as  between  the  States,  and  still  more  so  among  the  property 
owners  of  the  United  States. 

A  wrong  having  thus  been  done,  it  should  be  repaired  by  remitting  the 
taxes  not  collected,  and  refunding  those  collected  upon  the  same  principle 
sanctioned  in  many  statutes  of  remitting  taxes  improperly  assessed,  and 
of  refunding  those  which  have  been  improperly  collected. 

3.  The  result  will  undoubtedly  be  that  the  amounts  of  direct  tax  not 
yet  paid  will  remain  unpaid. 

In  view  of  all  this,  the  inquiry  is  now  presented  whether  anything,  and 
if  so,  what,  should  be  done  as  to  (1)  the  States  which  have  assumed  and 
paid  their  respective  quotas  of  the  direct  tax,  and  (2)  as  to  those  in  which 
sums  allowed  by  accounting  officers  in  their  favor  respectively  have  been 
withheld  and  credited  on  account  of  the  quota  of  such  State. 

It  seems  to  me  ad^'isable  to  refund  to  such  States  the  amount  so  assumed 
and  paid  or  withheld.  This  view  is  supported  by  all  the  considerations 
already  mentioned,  which  show  the  inexpediency  of  enforcing  payment  in 
the  States  the  quotas  of  which  have  not  been  paid.  The  policy  of  refund- 
ing is  supported  by  the  manifest  injustice  of  retaining  money  collected  as 
direct  taxes  from  some  States  from  which  others  are  exempt. 

Equality  of  burdens,  as  among  the  States,  in  those  cases  in  which  they 
are  imposed  in  fixed  proportions  directly  upon  the  real  estate  therein,  is 
simple  justice. 

In  such  cases  inequality  is  injustice. 

Assuming  that  no  more  of  the  direct  tax  should  be  collected,  the  only 
mode  of  securing  equality  is  to  refund  the  direct  taxes  collected.  If  this 
refund  should  be  made.  States  would  receive  money  substantially  as 
follows: 
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Alabama 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  Columbia. 
Florida 


Georgia 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts . 

Michigan 

Minnesota 

Mississippi 


$8,491  46 

184.082  18 

247,941  13 

1,516  89 

308,214  00 

74,683  33 

49,437  33 

43.529  81 

71,407  75 

1.146,551  33 

904,875  33 

452,088  00 

71,743  33 

716,695  33 

268,515  12 

420,826  00 

436,823  33 

824,581  33 

501,763  33 

108,524  00 

74,742  57 


Missouri $761,127  33 

Nebraska -      19,312  00 

Nevada 4,592  67 

New  Hampshire 218,406  67 

New  Jersey 450,134  00 

New  Mexico 62,648  00 

New  York _-_2,603,918  67 

North  Carolina 386,194  45 

Ohio 1,567,089  33 

Oregon 35,140  67 

Pennsylvania 1,946,719  33 

Rhode  Island 116.963  67 

Tennessee 387.7^2  06 

Texas.. 130,008  06 

Vermont 211,068  GO 

Virginia 515,569  22 

West  Virginia 208,479  65 

Washington  Territorv 7,268  16 

Wisconsin 1 468,543  11 

South  Carolina 377,961  30 


Tables  showing  the  condition  of  the  direct  tax  accounts  with  the  several 
States  and  Territories  will  be  found  appended  to  the  Georgia  case  (4  Law- 
rence Comp.  Dec.  376,  380).  The  first  table  shows  the  accounts  as  they 
stand  adjusted  in  this  office.  The  second  table  shows  some  payments  not 
yet  adjusted  in  this  office,  and  hence  the  apparent  discrepancy  between 
the  tables.  There  are  still  other  credits  to  a  limited  extent  as  to  some 
States,  not  shown  by  either  of  these  tables. 

III. 

In  some  of  the  States,  the  Tax  Commissioners  under  the  direct  tax 
of  July  7,  1862  (12  Stat.  432),  sold  the  real  estate  of  many  private  own- 
ers, and  thus  collected  in  part  the  quota  of  tax  apportioned  to  such  States 
respectively.  The  Senate  and  House  bills  submitted  for  my  consideration 
propose  to  'refund  directly  to  the  State  the  taxes  thus  collected  in  each 
State.  It  is  submitted  that  it  would  seem  more  equitable  and  just  to 
refund  directly  to  the  private  parties  who  paid  such  taxes,  or  whose  lands 
were  sold  to  enforce  payment.  This  is  the  policy  established  as  to  the 
"surplus  proceeds"  arising  from  sales  "after  satisfying  the  tax,  costs, 
charges,  and  commissions,"  Act  August  5,  1861  (12  Stat.  304,  Sec.  36); 
Act  June  7,  1862  (12  Stat.  422);  Act  June  8,  1872  (17  Stat.  382);  Act 
March  3,  1883  (22  Stat.  595).  It  is  not  perceived  that  any  State  can 
have  any  claim  to  a  refund  of  money  paid  by  its  citizens.  It  is  believed 
the  draft  of  a  bill  herewith  submitted  may  be  made  the  basis  of  a  judi- 
cious mode  of  disposing  of  the  subject  to  which  it  applies.  The  last  clause 
of  section  two  of  the  bill  is  added  by  reason  of  the  undoubted  rule  of  law 
learnedly  discussed  and  clearly  stated  by  the  Supreme  Court  in  United 
States  V.  Ross,  92  U.  S.  284. 

I  append  hereto  a  table  showing  with  substantial  accuracy  the  amounts 
of  taxes  remaining  uncollected  in  several  States  and  Territories,  and  which 
it  is  proposed  to  remit,  and  the  amounts  which  it  is  proposed  to  refund  to 
the  several  States  and  Territories. 

I  have  the  honor  to  be,  very  respectfully, 

WILLIAM   LAAVRENCE,  Comptroller. 


151) 


TABLE. 


Statement  of  the  Condition  of  the  Direct  Tax  Accounts  of  the  several  States  and  Territories  and 
the  District  of  Columbia,  under  Acts  of  August  5,  ISGl,  and  June  7,  1SG2,  as  apjuurs  from 
the  Books  of  the  Register's  Office. 


Statk  or  Teruitory. 


Amount  Im- 
posed. 


Amount  Paid. 


Fifteen  per  Cent 
Allowance. 


Balance  Due 
United  States. 


Alabama !t!529,.313 

Arkansas 261,886 

California 254,538 

Colorado 22,905 

Connecticut 308,214 

Dakota 3,241 

Delaware 74,683 

District  of  Columbia 49,437 

Florida 77,522 

Georgia 584,367 

Illinois 1,146,551 

Indiana 904,875 

Iowa 4.52,088 

Kansas 71 ,743 

Kentucky j  713,695 

,  Louisiana '  3K5,886 

Maine 420,826 

Maryland 4.36.823 

Massachusetts |  824,.581 

Michigan ..;  .501,763 

Minnesota [  108,424 

Mississippi I  413,084 

Missouri !  761,127 

Nebrasica- I  19,312 

Nevada i  4,592 

New  Hampshire '  218,406 

New  .Jersey I  4.50,134 

New  Mexico !  62,648 

New  York I  2,603,918 

North  Carolina I  576,194 

Ohio !  1,567,089 

Oregon I  35,140 

Pennsylvania 1,946,719 

Rhode  Island 116,9'i3 

Tennessee I  669,498 

Texas i  355,106 

Utah 26,982 

Vermont !  211,068 

Virginia |  +729,071 

West  Virginia j  1208,479 

Washington 7,755 


Wisconsin 
South  Carolina 


519,688 
363,570 


.$8,491  46 

184,082  18 

247,941  13 

1,516  89 

261,987  90 


74,683  .33 

49,437  33 

43,529  81 

71,407  75 

974,568  63 

769,144  03 

384,274  80 

71,743  33 

606,r>41  03 

268,515  12 

357,702  10 

371,299  83 

700,894  14 

426,498  83 

92,245  40 

74,742  57 

646,958  23 

19.312  00 

4;592  67 

185,645  67 

382,614  83 

62,648  00 

2,213,-330  86 

.386,194  45 

1,332,025  93 

35,140  67 

1,6.54,711  43 

99,419  11 

387,722  06 

130,008  03 


179,407  80 
515,569  72 
181,306  93 
4,268  16 
429,196  68 
377,961  30 


.$46,232  10 
'*4",356"56" 


$520,821  87 

77,803  82 

6,.597  54 

21,388  44 


3,241  33 


171,982  70 

135,731  30 

67,813  20 


33,992  86 
512,959  58 


107,054  30 


63,123  90 

65,523  50 

123,687  19 

75,264  50 

16,278  60 


117,.371  .55 


411,869  10 
(See  note.) 


32,761  00 

67,519  17 

(See  note.) 

390,587  81 


235,063  40 


292,007  90 
17,.544  .56 


31,660  20 


27,172  72 


39,.346  43 
tl4,390  63 


338,342  10 


190,000  22 


281,775  94 

225,098  61 

26,982  00 


213,501  30 


3,487  17 
51,145  56 


*  Included  on  compromise. 

t  Joint  resolution  February  2n,  1867,  authorized  the  Secretary  of  the  Treasury  to  transfer  If208,479  65  of  the 
aniouut  originally  appropriated  to  A'irginia  to  the  State  of  West  Virginia. 
J  Overpaid. 

NOTE. 
Nebraska : 

Amount  collected $4,281  60 

Amount  allowed  by  Act  of  August  7, 1882  (22  Stat.,  p.  314) 15,030  40 

$19,312  00 

New  Mexico: 

Amount  allowed  by  Act  of  July  1,  1862  (12  Stat,  p.  489) 62,648  GO 

A   BILL. 


Be  it  enacted,  etc.,  That  the  Secretary  of  the  Treasury  be  and  is  author- 
ized and  required  (1)  to  repay  to  the  proper  officer  of  each  State  the 
amount  paid  by  such  State  for  direct  taxes  laid  upon  and  apportioned  to  it, 
as  a  direct  tax  under  the  Direct  Tax  Act  of  August  5,  1861,  and  (2)  to  pay 
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to  the  proper  officer  of  any  such  State  any  and  all  sums  allowed  by  the 
accounting  officers  of  the  Treasury  Department  as  due  to  it.  but  withheld 
and  credited  on  account  of  such  direct  tax:  and  (3)  to  place  to  the  credit 
of  the  Commissioners  of  the  District  of  Columbia  in  the  Treasury  of  the 
United  States  a  sum  equal  to  the  amounts  paid  by  or  collected  from  said 
District  on  account  of  said  direct  tax.  and  (4)  to  cause  to  be  audited  by 
the  proper  accounting  officers  of  the  Treasury  Department  and  paid  to  the 
original  legal  owner  or  owners  of  every  lot  or  parcel  of  land  sold  for  non- 
payment of  such  taxes,  or  to  his  or  their  legal  representatives,  the  amount 
paid  at  such  sales  or  otherwise  collected  after  deducting  the  cost  thereof 
including  charges  and  commissions  not  otherwise  paid. 

And  all  such  taxes  laid  upon  any  State  but  not  paid,  are  hereby  remitted, 
and  the  charges  made  against  such  State  therefor  are  canceled.  All 
accounts  with  any  State  shall  be  so  adjusted  that  taxes  not  collected  are 
remitted  and  amounts  paid  shall  be  refunded. 

And  a  sufficient  sum  of  money  is  appropriated,  out  of  any  moiicy  in  the 
Treasury  not  otherwise  appropriated,  to  make  the  papnent  herein  author- 
ized. The  word  "  State''  herein  shall  include  '"  Territory"  and  the  District 
of  Columbia,  so  far  as  necessary  to  effect  the  objects  of  this  Act. 

Sec.  2.  In  making  payments  as  aforesaid  to  the  original  legal  owner  or 
o^vners.  or  their  legal  representatives,  of  any  lot  or  land  sold  for  non-pay- 
ment of  direct  taxes,  and  for  refunding  of  the  surplus  proceeds  of  such 
sales  as  now  authorized  (Act  August  5.  1861.  12  Stats.  304.  Sec.  36).  and 
for  refunding  moneys  collected  or  repaying  money  withheld,  evidence  of 
pajTiient  to  any  officer  authorized  to  receive  it  shall  be  deemed  a  payment 
into  the  Treasurv  of  the  United  States. 


EXHIBIT  No.  20. 

Forty-eighth  Congres.*,  second  session.    House  of  Eepresentatives.    Report  2so.  2486. 

PAYMENT  OF  DIRECT  TAXES. 

February  4.  1885 — Committed  to  the  Committee  of  the  ^Miole  House  on 
the  state  of  the  Union  and  ordered  to  be  printed. 

Mr.  Price,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT. 
[To  accompany  bill  H.  E.  6<M7.1 

The  Committee  on  Claims,  to  whom  was  refen-ed  the  bill  (H.  R.6047)  to 
adjust  certain  accounts  between  the  United  States  and  the  several  States 
and  Territories  and  the  District  of  Cohtmbia.  has  had  the  same  under  con- 
.sideration.  and  reports: 

Under  the  Act  of  August  o.  1861  (12  Stat,  at  L.  292).  a  du-ect  tax  of 
$20,000,000  was  laid  upon  the  United  States,  and  was  apportioned  among.-t 
the  different  States  and  Territories,  and  the  District  of  Columbia,  based  on 
population. 

By  Section  53  it  was  pro\4ded  that  each  State  might  assume  the  pay- 
ment of  its  quota  thereof,  and  if  it  did  so  on  or  before  the  second  Tuesday  in 
Februarv  next,  after  the  passage  of  the  Act.  it  should  have  a  deduerion  of 
fifteen  per  cent  on  so  much  of  the  quota  of  direct  tax  apportioned  to  such 
State  in  Lieu  of  the  compensation  of  officers  for  collecting  the  tax  as  was 
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actually  paid  into  the  Treasury  on  or  before  the  last  day  of  June,  and  a 
deduction  of  ten  per  cent  upon  so  much  as  should  be  paid  into  the  Treas- 
ury thereafter  and  before  the  last  day  of  September  of  that  year. 

Some  of  the  loyal  States  assumed  their  quotas,  whilst  others  did  not  do 
so.  Of  those  which  assumed  the  payment,  some  paid  prior  to  the  last  of 
June,  others  prior  to  the  last  day  of  September,  whilst  some  of  them  have 
only  paid  in  part,  and  still  owe  balances. 

Of  the  loyal  States  which  did  not  assume  their  quotas,  the  amount  thereof 
has  been  collected  from  some  in  full  by  the  First  Comptroller  stopping  in 
the  Treasury  sums  going  to  them  on  account  of  five  per  cents  from  sales  of 
public  lands  and  other  allowed  claims  in  their  favor  against  the  United 
States. 

An  Act  for  the  collection  of  direct  taxes  in  insurrectionarv  districts  within 
the  United  States  was  passed  June  7,  1862.  (12  Stat,  at  L.  422.)  This 
contained  no  pro^'ision  for  the  assumption  of  its  quota  by  the  insurrection- 
ary States.  Under  this  Act  a  portion  of  the  quota  of  some  of  the  States 
was  collected  directly  from  the  owners  of  real  estate,  and  other  portions 
were  collected  by  sales  of  real  estate,  whilst  from  others  nothing  whatever 
was  collected. 

Since  the  war,  as  in  the  case  of  loyal  States,  the  First  Comptroller  has 
withheld  and  applied  to  the  quota  of  these  States  such  sums  as  they  were 
entitled  to  receive  on  account  of  five  per  cents  from  the  sales  of  public  lands 
or  upon  other  allowed  claims  in  favor  of  these  States  respectively  against 
the  United  States. 

The  quota  of  each  State  is  not  a  liability  upon  the  State  as  such,  but 
upon  the  real  estate  of  the  people  of  the  State,  and  was  by  the  law  made  a 
lien  upon  each  piece  thereof  in  proportion  of  its  value  to  the  aggregate 
value  of  the  real  estate  in  that  State. 

The  quota  of  each  State  and  Territory  has  been  charged  to  it  upon  the 
books  of  the  Treasury,  and  such  sums  as  have  been  paid  or  collected, 
whether  directly  or  by  sale  of  property,  has  been  credited  against  this  quota, 
as  has  also  all  such  sums  as  were  going  to  said  State  on  account  of  five  per 
cents  from  sales  of  public  lands  and  other  allowed  accounts.  This  system 
of  withholding  sums  due  to  States  and  crediting  them  on  account  of  this 
tax  due  by  its  citizens  (or  by  only  a  portion  of  its  citizens  where  some  have 
paid)  is  a  source  of  constant  dissatisfaction  and  friction,  and  at  the  last 
session  of  Congress  a  bill  was  passed  pro\dding  that  a  claim  should  be  paid 
directly  to  a  State  in  money  for  the  purpose  of  avoiding  its  being  thus 
credited,  and  a  bill  is  now  pending  in  the  House  to  pay  in  money  to  a 
State  an  amount  which  has  been  credited  in  the  Treasury  upon  its  quota 
of  this  direct  tax.  The  extreme  undesirability  of  these  issues  over  accounts 
between  the  States  and  the  General  Government  cannot  be  overstated,  and 
is  so  apparent  as  not  to  require  to  be  more  than  mentioned.  The  injustice, 
too,  of  the  utter  inequalit}'  of  payments  is  so  apparent  as  to  require  no 
argument  as  to  the  importance  of  adopting  some  mode  of  adjusting  and 
equalizing  them,  and  if  this  cannot  be  done  absolutely,  then  at  least  as  far 
as  is  practicable  and  possible. 

To  do  this  is  the  purpose  of  the  bill  under  consideration.  It  provides 
that  the  account  of  each  State  and  Territory  be  credited  Avith  a  sum  equal 
to  all  collections  made  from  each  State  and  Territory,  or  any  citizens  thereof, 
under  the  Act  of  Congress  approved  August  5,  1861,  and  Acts  amendatory 
thereto,  with  an  additional  sum  of  fifteen  per  centum  on  such  payments 
made  without  cost  to  the  United  States,  and  also  to  relinquish  all  claims 
for  all  sums  remaining  unpaid  on  said  direct  tax.  This  will  give  to  those 
States  which  assumed  and  paid  their  quotas  the  benefit  of  the  deductions 
ll-" 
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to  which  they  thus  entitled  themselves.  In  those  cases  in  which  the  tax 
has  been  collected  from  indi\iduals,  either  in  money  directly  or  by  sale  of 
land,  it  provides,  by  an  amendment  herewith  submitted,  that  the  amomit 
thus  paid  back  shall  be  made  to  the  State  in  trust  for  those  of  her  citizens 
who  have  paid  the  same. 

The  bill  was  fully  and  carefully  considered  by  the  late  Secretary  of  the 
Treasury,  Hon.  Charles  J.  Folger.  On  June  fourteenth,  ultimo,  he  wrote  a 
letter,  in  which  he  uses  the  following  language: 

The  purpose  of  the  bill  is  to  relieve  and  discharge,  from  further  liability  for  that  tax, 
those  States  and  Territories  which  have  not  paid  the  portion  thereof  apportioned  to  them 
respectively ;  and  to  repay,  out  of  any  money  in  the  Treasury-  not  otherwise  appropriated, 
to  those  States  and  Territories  which  have  paid  any  portion,  the  sums  by  them  respect- 
ively paid.  Though  by  the  Act  above  cited,  this  tax  was  made  an  annual  one,  an  attempt 
to  collect  it  for  more  than  one  year  has  never  been  made.  By  that  attempt  there  were  col- 
lected about  fifteen  millions  of  dollars,  principally  from  the  States  which  did  not  seek  to 
go  out  of  the  Union ;  and  there  were  left  uncollected  about  five  millions  of  dollars,  prin- 
cipally in  the  States  which  did  not  seek  to  go  out  of  the  Union.  The  siim  uncollected 
remains  a  charge  against  these  States,  and,  for  the  i^urposes  of  this  letter,  it  may  be 
assumed  that  it  is  a  valid  and  enforceable  charge.  It  is  plain,  however,  that  no  legislator 
at  this  day  would  propose  to  raise  revenue  by  a  tax  of  that  kind.  There  is  no  need  of 
resorting  to  such  methods.  The  revenue  of  the  Government  from  sources  not  so  extra- 
ordinary, and  collectible  by  means  and  appliances  not  so  objectionable  as  those  involved 
herein,  are  ample  for  its  purposes.  They  are,  indeed,  superabundant,  and  the  concern  of 
statesmen  is  rather  how  they  maj'  be  reduced  than  how  they  may  be  increased.  The 
Government  then,  needs  not  the  money  to  be  got  by  enforcing  this  tax. 

At  the  same  time,  it  is  plain  that  to  enforce  it  would  put  a  grievous  burden  upon  the 
people  of  the  States  which  are  in  default  in  payment.  It  needs  no  array  of  facts  to  show 
this.  Congress  in  one  if  not  both  branches  has  this  session  considered  the  proposition  of 
large  pecuniary  aid  to  these  people  to  help  them  place  and  keep  up  common  schools,  and 
the  Senate  has  passed  a  bill  therefor. 

If  there  be  need  for  that  succor,  there  would  be  harm  in  enforcing  this  charge.  It  is  to 
be  considered,  too,  that  while  taxes  are  seldom  looked  upon  with  favor,  this  would  be 
specially  objectionable.  The  purpose  for  which  it  was  laid  can  but  be  remembered  with  dis- 
taste. It  can  scarcely  be  expected  that  there  would  be  cheerful  aid  from  the  State  authori- 
ties in  the  enforcement  of  it.  It  may  be  doiibted  whether  there  would  be  any.  Indeed 
it  would,  without  further  legislation*  have  to  be  enforced  by  the  machinery  provided  by 
the  Act  under  which  it  was  laid.  This  would  call  for  the  appointment  of  numerous  Fed- 
eral officials,  who  would  go  among  the  people  as  obnoxious  exactors.  I  think  it  must  be 
conceded  that  there  is,  and  ever  will  be,  great  reluctance  to  ever  setting  about  the  collec- 
tion of  this  tax.  That  it  never  had  great  favor,  is  shown  by  that  it  was  never  put  in  force 
but  one  year.  In  practical  effect,  then,  the  law  for  it  is  obsolete.  Why,  then,  should  there 
remain  this  unenforced  liability,  a  menace  to  the  people,  the  enforcement  of  which  i.s 
called  for  by  no  public  need,  nor  by  any  public  opinion? 

In  my  juclgment,  the  people  and  the  property  of  the  States  in  default  should  be  relieved 
and  discharged  from  it. 

But  to  give  such  relief  and  discharge  would  be  to  put  an  equality  of  burden  upon  the 
States  which  paid,  unless  they  in  turn  were  in  some  way  relieved.  This  the  bill  proposes 
to  do  by  repaying  to  them  the  sums  received  from  them.  Assuming  that  the  tax  was 
lawful,  and  the  collection,  as  far  as  made,  was  warranted,  this,  apart  from  the  circum- 
stances, would  be  a  proposition  to  donate  to  the  States  surplus  moneys  of  the  United 
State.s — a  proposition  which  I  should  not  favor.  But,  as  connected  with  the  proposition 
to  discharge  from  onerous  and  needless  liability  one  portion  of  the  jieople,  it  takes  on  a 
different  character:  it  is  presented  as  an  adjustment  between  different  bodies  of  the  peo- 
ple, and  is  worthy  of  acceptation.  Indeed,  it  would  be  unjust  to  the  people  of  the  loyal 
States  to  release  the  people  of  the  once  insurrectionary  States  from  their  liability  without 
refunding  to  the  former  the  sums  paid  by  them,  and  there  are  analogies  in  the  legislation 
of  Congress.  Acts  have  been  passed  refunding  to  States  moneys  raised  by  them  for  the 
raising,  arming,  and  equipping  qj"  troops  for  the  Army  of  the  United  States  in  the  civil 
war,  and  for  making  other  refunds  of  like  character.'  The  purpose  of  laying  this  direct 
tax  was  to  aid  in  the  ultimate  payment  of  the  extraordinary  expenses  of  the  Government 
caused  by  the  civil  war.  The  raising,  arming,  and  equipping  of  troops  by  the  States 
served  to  keep  down  those  expenses  for  the  time.  It  was  a  voluntary  act  iijDon  the  part 
of  the  States.  There  is  no  violation  of  ijrinciple  or  fundamental  law  in  repaying  to  the 
States  from  the  funds  of  the  United  States  the  cost  thereof.  The  purpose  aiid  effect  of 
this  bill  is  not  so  unlike  in  nature  to  that  as  not  also  to  be  freed  from  the  objections  to  a 
bald  distribution  among  the  States  of  what  are  called  the  surplus  revenues  of  the  United 
States. 

Under  the  peculiar  facts  of  the  case,  and  as  it  is  not  likely  to  become  a  precedent  for 
other  disposals  of  Federal  moneys,  my  judgment  is,  that  the  proposed  measure  is  a  good 
one.  It  is  true  that  exactly  equal  justice  cannot  be  done  in  carrying  out  the  proposition 
of  the  biU.  Thus,  in  some  of  the  Southern  States  the  tax  was  to  some  extent  enforced. 
Tax  sales  were  made  of  pieces  of  real  estate  in  instances  for  less  than  the  value  of  them. 
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Only  the  surplus  of  purchase  money  over  the  tax  and  charges  has  been  available  to  the 
owners,  anil  they  have  lost  the  difference  between  that  and  the  total  of  the  purchase 
money,  and  lietween  the  purchase  money  and  the  value. 

On  the  other  hand,  in  most,  if  not  all,  of  the  Northern  States,  the  payment  to  the 
United  States  of  the  tax  was  assumed  by  the  State  Government,  which  collected  the 
amount  of  its  own  people  in  its  own  tax  levy.  Of  course,  in  the  changes  of  citizenship 
and  ownership  of  taxable  pro^ierty,  while  a  repayment  into  the  State  Treasury  will  tend 
to  reduce  the  amount  of  State  tax,  it  will  not  inure  to  the  benefit  of  some  of  "those  who 
in  18()1  were  taxpayers.  But  these  failures  of  full  and  general  compensation  in  dealing 
with  transactions  so  long  past  must  ensue,  and  are  not  to  be  potentially  urged  against 
proposed  measures,  which  in  the  main  do  work  equal  benefit. 

t 

The  Comptroller  of  the  Treasury,  Hon.  William  Lawrence,-  also  recom- 
mends the  passage  of  this  bill  in  the  following  terms: 

The  object  of  these  bills  is  to  remit,  so  far  as  not  collected  or  paid,  the  direct  taxes  laid 
upon  and  apportioned  to  the  States,  Territories,  and  District  of  Columbia  under  the 
Direct  Tax  Act  of  August  5,  18fil,  and  to  refund  to  such  States,  Territories,  and  District, 
respectively,  the  amount  of  such  taxes,  so  far  as  paid  in  any  mode  whatever. 

I  have  considered  the  subject  with  care,  and  now  have  the  honor  to  state  that,  in  my 
judgment,  it  is  alike  just,  judicious,  and  i>racticable  to  remit  all  such  taxes  not  yet  col- 
lected, to  refund  the  amounts  naid  in  any  form  by  any  State  or  Territory,  and  toVefund 
to  private  persons  or  their  legal  representatives  all  amounts  of  such  tax  by  them  paid,  or 
collected  by  sale  of  real  estate,  or  otherwise. 

In  vieAv  of  the  status  of  this  tax  aa  exhibited  by  these  facts,  your  com- 
mittee fully  concur  in  the  recommendations  herein  set  out.  In  tbose  cases 
in  which  the  money,  wherewith  any  State  stands  credited,  was  collected 
from  its  citizens,  the  amount  to  be  returned  to  said  State  under  this  bill 
should  be  for  the  use  and  benefit  of  those  citizens  from  whom  it  was  col- 
lected, or  their  legal  representatives,  and  your  committee  recommends  that 
the  bill  be  amended  by  adding  the  following  at  the  end  thereof:  '^Provided, 
that  where  the  sums,  or  any  part  thereof,  credited  to  any  State  or  Terri- 
tory, has  been  collected  from  the  citizens  thereof,  either  directly  or  by  sale 
of  property,  such  amount  shall  be  regarded  as  received  by  said  States  in 
trust  for  the  benefit  of  those  of  its  citizens  from  whom  it  was  collected,  or 
their  legal  representatives." 

Your  committee  recommends  that  the  bill  thus  amended  do  pass. 

Forty-eighth  Congress,  second  session.    House  of  Eepresentatives.     Report  2486,  Part  2. 

REPAYMENT  OF  THE  DIRECT  TAX. 

February  9,  1885— Committed  to  the  Committee  of  the  Whole  House  on 
the  state  of  the  Union  and  ordered  to  be  printed. 

Mr.  A.  J.  Warner,  from  the  Committee  on  Claims,  submitted  the  follow- 
as  the 

VIEWS   OF   THE    MINORITY. 
[To  accomi)any  bill  H.  E.  6047.] 

Bill  Xo.  110,  introduced  by  ]\Ir.  Henley  of  California,  provides  for  the 
repayment  to  the  several  States  and  Territories  and  District  of  Columbia, 
respectively,  the  direct  tax  levied  under  the  Act  of  August  5,  1861. 

The  bill  (Xo.  6047)  introduced  by  Mr.  Price  of  Wisconsin,  pro-vddes,  in 
addition  to  the  repayment  of  the  several  sums  collected  under  said  Act,  for 
the  payment  of  the  fifteen  per  cent  allowed  to  the  States  and  Territories 
for  collecting  said  tax,  when  the  collection  was  made  by  States  or  Terri- 
tories. This  bill  also  provides  for  the  remission  of  taxes  apportioned,  but 
not  collected  or  paid.  This  report,  therefore,  is  made  to  cover  Bill  6047  as 
well  as  Bill  110. 

The  following  statement  shows  the  amount  of  direct  tax  apportioned  to 
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each  State  and  Territory,  the  amount  paid,  the  amount  on  which  fifteen 
per  cent  was  allowed,  and  the  balance  due  the  United  States  under  the  Act 
of  August  5,  1861,  and  the  States  and  Territories  from  which  it  is  due: 

Teeasuby  Depaetmext,  March  31, 1884. 
Sie:  In  reply  to  your  communication  of  the  fourteenth  instant,  requesting  to  be  fur- 
nished with  a 'statement  of  the  amount  of  taxes  ayjportioned  to  the  several  States  and 
Territories  and  the  District  of  Columbia,  under  the  Acts  of  August  5, 1861,  and  June  7. 
1862,  and  the  amounts  still  standing  against  said  States  and  Territories  on  the  books  of 
the  Department,  I  have  the  honor  to  transmit  herewith  a  statement  containing  the  infor- 
mation called  for.         • 

H.  R.  No.  110  inclosed  in  your  letter  is  returned  herewith. 
'  Verv  respectfuUv, 

CHAS.  J.  FOLGER,  Secretary. 

Hon.  A.  J.  Warner,  of  Committee  on  Claims,  House  of  Representatives. 

Statement  of  the  condition  of  the  Direct  Tax  accounts  of  the  several  States  and  Territories  and 
the  District  of  Columbia,  under  Acts  of  August  5, 1861,  and  June  7, 1SG2. 


State  oe  Teeritory. 


Amount  Im- 
l<osed. 


Amount  Paid. 


Fifteen  per      i    Balance  Due 
Cent  Allowance.    United  States. 


Alabama 

Arkansas 

Cahfornia 

Colorado. 

Connecticut 

Dakota  -. 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine -- 

Maryland . 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico. 

New  York 

North  Carolina 

Ohio 

Oregon  

Pennsylvania 

Rhode  Island 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

"West  Virginia 

Washington 

Wisconsin 

South  Car ohna 


$529,313  33 

261,886  00 

2o4,53&  67 

22,90.5  33 

308,211  00 

3,211  33 

74,683  33 

49,537  33 

77,522  67 

584,367  33 

1,146,551  33 

904,875  33 

452,088  00 

71,743  33 

713,695  33 

385,886  67 

420,826  00 

436,823  33 

824,581  33 

501,763  33 

108,524  00 

413,084  67 

761,127  33 

19,312  00 

4,592  67 

218,406  67 

450,134  00 

62,648  00 

2,603,918  67 

576,194  67 

1,567,089  33 

35,140  67 

1,946,719  33 

116,983  67 

669,498  00 

3.55,106  67 

26,982  00 

211,068  00 

*  729,071  02 

*  208,479  65 

7,755  33 
519,688  67 
363,570  67 


$8,491  46 

184,082  18 

247,941  13 

1,516  89 

261,981  90 


*  74,683  33 

49.437  33 

43,529  81 

71,407  75 

974,568  63 

769,144  03 

384,274  80 

71,743  33 

606,641  03 

268,515  12 

357,702  10 

371,299  83 

700,894  14 

426,498  83 

92,245  40 

74,742  57 

646,958  23 

+ 19,312  00 

4,592  67 

185,645  67 

382,614  83 

X  62,648  00 

2,213,3.30  86 

386,194  45 

1,332,025  93 

35,140  67 

1,654.711  43 

99,419  11 

287,722  06 

130,008  06 


179,407  80 
515,569  72 
181,306  93 
4,268  16 
429,196  68 
377,961  30 


$46,232  10 


171,982  70 

135,731  30 

67,813  20 


$520,821  27 

77,803  82 

6,597  54 

21,388  44 


107,054  30 


63,123  90 
65,523  50 
123,687  19 
75,264  50 
16,278  60 


114,169  10 


32,761  00 
67,519  17 


390,587  81 
235',063"40' 


292,007  90 
17,.544  56 


31,660  20 
2y,i72"72" 


3,241  33 


33,992  86 
512,959  58 


117,371  55 


338,342  10 


190,000  22 


39,346  43 
§  14,390  63 


281,775  94 

225,098  61 

26,982  00 

2Y3,.56r30 

""3",487'i7 
51,145  .56 


*  Including  84,350  50  on  compromise. 

*  Joint  resolution,  February  25,  authorized  the  Secretary  of  the  Treasury  to  transfer  8208,479  65  of  the  amount 
originally  appropriated  to  Virginia  to  the  State  of  West  Virginia. 

t  Nebraska :  Amount  collected,  81,281  60 ;  amount  allo-ned  by  Act  August  7, 1882  (22  Stat.,  p.  314),  815,030  40 ; 
total,  819,312. 

J  New  Mexico:  Amount  allowed  by  Act  of  July  1, 1862  (12  Stat.,  p.  489),  802,648. 
g  Ovei-paid. 

Teeasuby  Depaetment,  March  29, 1884. 
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To  aid  in  reaching  a  proper  understanding  of  the  questions  involved  in 
the  bills  under  consideration,  the  following  summary  of  the  Act  of  August 
5,  1861,  and  subsequent  Acts  relating  to  the  imposition  and  collection  of 
the  direct  tax.  is  here  given. 

Section  8  of  the  Act  of  August  5,  1861,  pro\ided — 

That  a  direct  tax  of  twentj'  millions  of  dollars  be  and  is  hereby  annually  laid  upon  the 
United  States,  and  the  same  shall  be  and  is  herebj'  apportioned  to  the  States,  respectively, 
in  manner  following. 

Then  follow  the  sums  apportioned  to  the  several  States,  Territories,  and 
the  District  of  Columbia,  as  given  above. 
Section  9  of  the  same  Act  provided — 

That,  for  the  purpose  of  assessing  the  above  tax  and  collecting  the  same,  the  President 
of  the  United  States  be  and  he  is  hereby  authorized  to  divide,  respectively,  the  States  and 
Territories  of  the  United  States  and  the  District  of  Columbia  into  convenient  collection 
districts. 

Section  11  pro^'ided — 

That  each  of  the  assessors  shall  divide  his  district  into  a  convenient  number  of  assess- 
ment districts,  within  each  of  which  he  shall  appoint  one  respectable  freeholder  to  be 
assistant  assessor. 

Section  13  pro^'ided — 

That  the  said  direct  tax  laid  by  this  Act  shall  be  assessed  and  laid  on  the  value  of  all 
lands  and  lots  of  ground,  with  their  improvements  and  dwelling  houses,  which  several 
articles  subject  to  taxation  shall  be  enumerated  and  valued  by  the  respective  assessors  at 
the  rate  each  of  them  is  worth  in  money  on  the  first  day  of  April,  eighteen  hundred  and 
sixty-two. 

The  Act  also  pro^dded  for  equalization  and  apportionment  to  be  made 
b}'  a  Board  of  Assessors. 

Section  33  pro^'ided  that  the  taxes  so  assessed  should  be  and  remain  a 
lien  during  two  years  after  the  time  it  should  become  due  and  payable. 

Section  35  pro^'ided  for  the  collection  of  the  taxes  by  distraint  and  sale 
of  the  goods,  chattels,  or  efiects  of  the  persons  delinquent. 

Section  36  provided  for  the  sale  of  real  estate  when  personal  property 
was  not  found  to  satisfy  the  tax  and  cost. 

The  same  Act  imposed  an  income  tax  of  three  per  cent  on  all  incomes 
over  1800. 

Section  52  pro^-ided  that  if  any  State  was  in  rebellion  when  the  Act 
went  into  effect,  the  tax  might  be  collected  as  soon  as  the  authority  of  the 
United  States  was  reestablished. 

Section  53  proAided  "that  any  State  or  Territory  and  the  District  of 
Columbia  may  lawfully  assume,  assess,  collect,  and  pay  into  the  Treasury 
of  the  United  States  the  direct  tax,  or  its  quota  thereof,  imposed  by  this 
Act  upon  the  State,  Territory,  or  the  District  of  Columbia,  in  its  own  way 
and  manner,  by  and  through  its  o^\ti  officers,  assessors,  and  collectors;" 
proWded  notice  was  given  "to  the  Secretary  of  the  Treasury  of  the  United 
States  on  or  before  the  second  Tuesday  of  February  next"  (1862),  in 
which  case  the  Act  allows  fifteen  per  cent  to  the  State  "for  collecting. 

All  the  Northern  States,  except  Delaware,  accepted  the  collection  of  the 
direct  tax.  The  Act  of  February  25,  1867,  fixed  the  quota  to  West  Vir- 
ginia, and  provided  for  offsetting  the  tax  against  claims  of  the  State 
against  the  United  States. 

Missouri,  by  the  Act  of  July  17,  1866,  was  authorized  to  offset  the  direct 
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tax  against  money  expended  in  arming  State  troops.  It  has  been  held 
that  without  the  authority  of  Congress  no  State  could  assume  the  tax  after 
February,  1862,  and  Secretary  McCulloch  declined  to  allow  Texas  and 
Georgia  to  pay  this  tax  to  the  United  States  without  further  authority  of 
law.  (See  letter  of  Secretary  McCulloch  to  the  Governor  of  Texas,  1866.) 
The  Act  of  June  7,  1862,  superseded  the  Act  of  August  5,  1861,  so  far  as 
related  to  States  in  rebellion.     (9  Wallace,  326;  14  Wallace,  553.) 

Section  1  of  this  Act  provided — 

• 

That  when  in  any  State  or  Territory,  *  *  *  by  reason  of  insurrection  or  rebellion, 
the  civil  authority  of  the  Government  of  the  United  States  is  obstructed  so  that  the  pro- 
visions of  the  Act  [of  August  .5,  1861  *  *  *]  fordevying  and  collecting  the  direct  taxes 
therein  mentioned  cannot  be  peaceably  executed,  the  said  direct  taxes,  by  said  Act  appor- 
tioned among  the  several  States  and  Territories,  respectively,  shall  be  apportioned  and 
charged  in  each  State  and  Territory,  or  part  thereof,  wherein  the  civil  authority  is  thus 
obstructed,  irpon  all  the  lands  or  lots  of  ground  situate  therein,  respectively,  except  such 
as  are  exempt  from  taxation  under  the  laws  of  said  State  or  of  the  United  States,  as  the 
said  lands  or  lots  of  ground  were  enumerated  and  valued  under  the  last  assessment  and 
valuation  thereof  made  under  the  authority  of  said  State  or  Territory  previous  to  the 
first  of  January,  Anno  Domini  eighteen  hundred  and  sixty-one;  and  each  and  everj'  par- 
cel of  tTie  said  lands,  according  to  said  valuation,  is  hereby  declared  to  be,  by  virtue  of 
this  Act,  charged  with  the  payment  of  so  much  of  the  whole  tax  laid  and  apportioned 
by  said  ^ct  upon  the  State  or  Territory  wherein  the  same  is  respectively  situate,  as  shall 
bear  the  same  direct  proportion  to  the  whole  amount  of  the  direct  tax  apportioned  to 
said  State  or  Territory  as  the  value  of  said  parcels  of  land  shall  respectively  bear  to  the 
whole  valuation  of  the  real  estate  in  said  State  or  Territory,  according  to  the  said  assess- 
ment and  valuation  made  under  the  authority  of  the  same;  and  in  addition  thereto  a 
penalty  of  fifty  per  centum  of  said  tax  shall  be  charged  thereon. 

By  Section  2,  the  President  was  required  to  issue  his  proclamation  declar- 
ing in  what  States  and  parts  of  States  insurrection  existed. 

This  Act  also  provided  for  Commissioners,  and  by  Section  2,  if  the  tax 
was  not  paid — 

The  title  of,  in,  and  to  each  and  every  piece  or  parcel  of  land  upon  which  said  tax  has 
not  been  paid  as  above  provided,  shall  thereupon  become  forfeited  to  the  United  States, 
and,  upon  the  sale  hereinafter  provided  for,  shall  vest  in  the  United  States  or  in  the  pur- 
chasers at  such  sale,  in  fee  simple,  free  and  discharged  of  all  prior  liens,  incumbrances, 
right,  title,  and  claim  whatsoever. 

The  Commissioners  were  authorized  to  lease  the  lands,  etc. 

The  Act  of  July  1,  1862,  suspended  the  direct  tax  until  1865. 

The  Act  of  June  7,  1862,  was  modified  by  the  Acts  of  February  6,  1863, 
and  March  3,  1865. 

By  the  Act  of  July  28,  1866,  collection  of  the  direct  tax  in  the  States 
theretofore  declared  to  be  in  insurrection  was  suspended  until  January 
1,  1868. 

By  the  Act  of  July  23,  1868,  the  collection  of  the  direct  tax  in  the 
States  formerly  in  insurrection  was  suspended  until  January  1,  1869. 

The  Act  of  June  8,  1872,  provided  for  the  restoration  of  lands  held  by 
the  United  States  under  the  several  Acts  levying  direct  taxes,  upon  pay- 
ment of  taxes  and  cost. 

Since  the  suspension  of  the  collection  by  the  Act  of  July  23,  1868,  no 
further  taxes  have  been  collected. 

EARLIER    LEVIES    OF   A   DIRECT   TAX. 

The  first  direct  tax  levied  under  the  present  Constitution  was  in  1798; 
the  next  in  1813,  and  again  in  1815.  The  direct  tax  of  1798  was  for 
$2,000,000,  the  tax  of  1813  was  for  $3,000,000,  the  tax  of  1815  was  for 
$6,000,000,  the  tax  of  1861  was  for  $20,000,000.     By  each  of  these  Acts 
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the  tax  was  levied  "upon  the  United  States."  By  "United  States"  is 
meant,  of  course,  the  people  of  the  United  States.  Under  these  several 
Acts  the  tax  was  apportioned  among  the  several  States,  as  provided  in 
Clause  3,  Section  2,  Article  1,  and  Clause  4,  Section  9,  Article  1,  of  the  Con- 
stitution. The  Act  of  August  2,  1813,  apportioned  the  tax,  not  only  among 
the  several  States,  but  allotted  to  each  county  in  a  State  its  proportion 
according  to  population.  The  direct  tax  of  1798,  1813,  and  1815  was 
assessed  upon  " lands,  dwelling-houses,  and  slaves"  (in  apportioning  the 
taxes,  according  to  population,  five  slaves  were  counted  as  three  persons), 
and  was  made  a  lien  on  lands,  tenements,  and  slaves,  and,  if  not  paid, 
the  several  Acts  pro^'ided  for  the  collection  of  the  same  by  distress  and 
sale  of  personal  property,  and,  secondly,  by  sale  of  lands.  The  Act  of 
August  5,  1861,  levied  the  tax  on  "lands,  buildings,  etc."  Each  of  the 
Acts  referred  to  exempted  from  taxation  propert}'  of  the  United  States, 
and  of  any  State.  Under  the  several  Acts,  too.  United  States  Assessors 
and  Collectors  were  pro\4ded  for,  and  pronsion  was  made  for  States  to 
assume  and  collect,  through  their  own  machinery,  and  pay  to  the  United 
States,  the  direct  tax  apportioned  to  them  respectively,  and  fifteen  .per  cent 
has  been  uniformly  allowed  to  States  assuming  the  tax  for  collecting  it. 
The  several  Acts  referred  to  are,  therefore,  substantially  the  same  in  all 
their  important  features. 

The  clauses  in  the  Constitution  which  pro\dde  for  a  direct  tax  are  as 
follows: 

Article  1,  Section  2,  Clause  3: 

Representatives  and  direct  taxes  shall  be  apportioned  among  the  several  States  which 
naay  be  included  within  this  Union,  according  to  their  respective  numbers. 

And  Clause  4,  of  Section  9,  Article  1: 

No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  proportion  to  the  census  or 
enumeration  hereinbefore  directed  to  be  taken. 

Section  8,  Article  1,  of  the  Constitution,  provides  that — 

The  Congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises    * 
*    *    but  all  duties,  imi^osts,  and  excises  shall  be  uniform  throughout  the  United  States. 

Hence,  we  have  the  two  methods  of  laying  taxes:  the  one  under  the 
apportionment  clause,  according  to  population;  the  other  under  the  vni- 
formity  clause,  which  requires  that  "duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States." 

Direct  taxes  can  be  le\ded  only  under  the  apportionment  clause  of  the 
Constitution,  and  it  has  been  held  that  a  direct  tax  can  be  levied  only  upon 
land,  or  as  a  capitation  tax. 

In  the  case  of  Hylton  vs.  United  States,  3  Dallas,  171,  Chase,  J.,  says: 

I  am  inclined  to  think  that  the  direct  taxes  contemplated  by  the  Constitution  are  only 
two,  to  wit :  a  capitation  or  poll  tax,  and  a  tax  on  land. 

And  in  the  same  case,  Patterson,  J.,  says: 

Whether  direct  taxes,  in  the  sense  of  the  Constitution,  comprehend  any  other  tax  than 
a  capitation  tax  and  a  tax  on  land,  is  a  questionable  point. 

Under  the  sev'eral  Acts  providing  for  a  direct  tax,  such  taxes  have  been 
levied  only  on  land  and  dwellings,  except  that  in  the  three  earlier  Acts 
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slaves  were  included.  From  the  debates  on  the  Act  of  1861,  it  is  clear 
that  the  opinion  prevailed  that  a  direct  tax  could  only  be  levied  on  real 
estate. 

Mr.  Stevens  said: 

A  direct  tax,  under  the  Constitution,  is  a  tax  upon  real  estate. 

Mr.  Bingham  said: 

The  uniform  construction  has  been  that  the  power  to  levy  and  apportion  direct  taxes 
could  be  rightfully  applied  only  to  lands  and  slaves. 

And  again: 

I  undertake  to  say  that  the  uniform  construction  of  that  clause  of  the  Constitution  is 
this — that  under  the  head  of  direct  taxation,  as  provided  for  in  the  Constitution,  to  be 
apportioned  among  the  several  States,  according  to  the  ratio  of  representation,  there  is 
nothing  to  be  taxed  except  land,  tenements,  and  slaves,  as  appurtenant  to  land,  unless  it 
be  a  direct  capitation  tax  on  the  person,  without  respect  to  his  propertj'^  or  to  his  income. 

In  the  Senate,  Mr.  Grimes  asked: 

"What  is  the  direct  tax  on  ? 

Mr.  Collamer.    On  all  real  estate. 

JSIr.  Grimes.    Not  on  personal  property  ? 

Mr.  Collamer.    No,  sir. 

******* 

Mr.  Grimes.  I  have  never  even  known  until  this  moment  that  there  was  no  tax  on 
personal  propertj'  in  these  bills ;  but  that  all  this  is  to  go  on  real  estate.        *        *        * 

Mr.  Collamer.  I  stated  before,  and  I  state  now,  that  the  bill  is  essentially  the  same  in 
all  its  essential  features  with  the  bill  by  which  a  direct  tax  has  been  laid  four  times  by  the 
Government,  lived  under,  and  collected;  and  there  never  was. a  tax  on  personal  property 
by  this  Governraent. 

Mr.  Simmons.  I  will  explain  to  the  Senator  from  Lowa,  that  it  is  competent  for  any 
State  to  assume  its  quota  of  this  direct  tax,  and  pay  it  into  the  Treasury  with  a  deduction 
of  fifteen  per  cent,  and  to  take  its  own  machinery  for  collecting  it.  If  they  tax  personal 
property  now  in  the  States,  they  can  tax  personal  property  to  get  the  money,  under  this 
bill,  into  their  Treasuries ;  so  that  it  willleave  personal  property  as  the  States'now  leave  it. 

Not  onl}^,  therefore,  has  it  been  the  practice  of  the  Government  in  the 
matter  of  direct  taxes,  to  levy  them  directly  upon  the  people  of  the  States, 
and  to  limit  them  to  real  estate  and  slaves,  but  it  has  in  ever}^  case  provided 
the  machinery  for  collecting  directly  from  the  people  the  tax  so  levied. 
In  other  words,  the  Government  in  levying  and  collecting  a  direct  tax,  as 
in  all  other  taxes,  acts  directly  upon  the  people,  although  it  has  in  every 
direct  tax  levy  provided  for  the  assumption  and  payment  of  the  tax  by 
States.  Although  the  tax  must  have  been  apportioned  among  the  several 
States  and  Territories,  under  the  apportionment  clause  of  the  Constitution, 
according  to  population,  nevertheless,  it  has  been  held  that  States  assuming 
to  pay  the  tax  might  themselves  make  the  levy  under  their  own  laws,  and 
collect  it  by  their  own  machinery,  and  this  has  been  the  practice  where 
States  have  assumed  the  collection  of  the  tax. 

Under  the  Articles  of  Confederation  Congress*  had  no  power  to  levy  taxes, 
but  made  requisition  upon  the  States  for  money.  The  difficulties  that  were 
encountered  during  and  after  the  close  of  the  war  of  the  Revolution  made 
manifest  to  the  framers  of  the  new  Constitution  that  the  possession  of  the 
power  of  taxation  was  necessary  to  the  existence  of  any  Government,  and 
the  power  to  levy  duties,  imposts,  and  excises — ^indirect  taxes — was  given 
to  the  General  Government  with  the  provision  that  these  taxes  should  be 
.uniform  throughout  the  United  States.  The  power  to  levy  direct  taxes  was 
also  given  by  the  Constitution  to  the  General  Government,  but  this  tax 
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must  be  apportioned  according  to  population  as  determined  by  the  census; 
and  under  decisions  of  the  Supreme  Court,  and  in  accordance  with  the 
uniform  practice  of  the  Government,  such  taxes,  as  has  been  shown,  have 
been  le^'ied  only  on  land,  or  as  a  capitation  tax. 

"Webster  clearly  states  the  power  of  the  Government  under  the  Constitu- 
tion in  the  matter  of  taxes.     He  says: 

The  Constitution  of  the  United  States  creates  direct  relations  between  this  Government 
and  individuals.  *  *  *  It  lias  power,  also,  to  tax  individuals  in  any  mode  and  to  any 
extent.  *  *  *  The  Constitution  was  adopted  that  there  might  be  a  Government  which 
should  act  directly  on  individuals  without  borrowing  aid  from  the  State  governments. 
It  was  to  be  a  Government  with  direct  powers  to  make  laws  over  individuals  and  to 
lay  taxes  and  imposts  without  the  consent  of  the  States. 

On  the  other  hand  it  has  been  uniformly  held  that  the  General  Govern- 
ment cannot  levy  a  tax  on  a  State.  The  State,  as  a  corporation,  indeed, 
has  little  to  levy  a  tax  upon.  And  under  every  direct  tax  Act  the  property 
of  the  State  has  been  exempted  from  the  tax. 

The  State  itself  must  go  to  the  people  for  the  means  to  carry  on  its  own 
government.  The  United  States,  except  as  limited  by  the  Constitution, 
has  the  right  to  go  to  the  people  of  all  the  States  for  the  means  of  support- 
ing the  General  Government:  and  the  power  of  the  United  States  to  le^y 
a  tax  upon  the  people  of  all  the  States  is  as  full  and  complete  as  the  power 
of  the  States  to  levy  taxes  upon  the  people  of  the  respective  States.  But 
there  is  no  constitutional  power  to  levy  a  tax  upon,  or  to  collect  a  tax  from, 
a  State  as. a  corporate  entity.  It  follows,  then,  that  a  State,  as  such,  cannot 
owe  taxes  to  the  General  Government,  and  that  taxes  le\ded  upon  the  peo- 
ple of  a  State  cannot  lie  as  a  debt  against  the  State.  Accordingly,  the  Act 
of  1861,  as  did  all  other  Acts  providing  for  direct  taxes,  contained  provis- 
ions, not  for  forcing  pa}Tiient  of  the  tax  from  the  States  that  had  assumed 
it,  but  for  going  back  to  the  people  of  the  State  to  collect  it  from  them 
directly,  if  the  State,  after  ha\dng  assumed  the  tax,  should  fail  to  collect 
and  pay  it  over  to  the  United  States. 

"S^^ha't  foundation,  then,  is  there  for  the  claim  of  a  State  to  the  pa3rment, 
or  repayment,  of  the  direct  tax  of  1861  ? 

It  has  been  shown  that  the  tax  was  not  upon  the  State;  that,  on  the  con- 
trary, the  property  of  the  State  was  expressly  exempted.  The  State,  as 
such,  paid  no  tax.  The  tax  was  levied  upon  that  class  of  persons  who,  in 
1861-62,  held  real  estate  in  the  several  States,  and  when  collected  by  the 
United  States  Government  was  collected  from  no  others.  The  tax  was 
constitutional  and  regular.  It  is  true  that  the  pri\dlege  was  given  to  the 
States  to  collect  the  tax  and  pay  it  over  to  the  United  States,  in  which  case 
fifteen  per  cent  was  allowed  for  making  the  collection. 

It  must  be  upon  this  fact,  if  upon  anything,  that  the  claim  of  a  State  to 
a  repayment  of  the  tax  is  made  to  hinge.  Xo  other  basis  for  the  claim  of 
a  State,  as  a  State,  to  repayment,  can  possibh^  exist. 

But,  if  the  right  to  a  repayment  of  the  tax  is  made  to  hinge  on  this  point, 
it  is  as  valid  for  a  repayment  of  the  tax  of  1798, 1813,  and  1815  as  for  that 
of  1861.  The  tax  in  each  case  was  le\ded  in  the  same  way,  and,  for  the 
most  part,  each  time  collected  by  the  States  through  their  own  machinery, 
for  which  fifteen  per  cent  was  allowed.  But  do  the  States,  because  they 
collected  the  tax  for  the  General  Government,  come  thereby  into  the  right 
to  claim  the  tax  as  their  own  ? 

Some  have  gone  so  far  as  to  speak  of  these  taxes  as  a  "forced  loan." 
But  they  who  use  such  language  use  it  without  comprehending  its  meaning. 
As  well  might  a  Sheriff  who  collects  taxes  for  the  Treasury  of  a  county  or 
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State,  for  which  he  is  allowed,  a  percentage,  set  up  a  claim  to  the  taxes  as 
his  own,  and  demand  them  back  from  the  Comity  or  State  Treasurer  on 
the  plea  that  the  money  he  paid  over  was  a  '"forced  loan." 

Admitting,  as  it  must  be  admitted,  that  the  direct  tax  was  constitutional 
and  regular,  that  it  was  le^'ied  upon  and  paid  by  the  people  of  the  States, 
either  directly  to  officers  of  the  United  States,  or  through  officers  of  the 
States,  it  would  seem  impossible  to  come  to  any  other  conclusion  than  that 
there  is  no  foundation  whatever  for  the  claim  of  a  State  to  the  repa^Tuent 
of  this  tax.  The  tax,  as  has  been  shown,  was  not  le\'ied  upon  the  State — 
it  could  not  be — nor  could  it  be  collected  from  a  State.  It  was  a  tax  upon 
indi\-iduals  as  much  as  any  other  tax  is,  and  a  State  would  have  just  as 
good  reason  for  claiming  a  right  to  any  other  tax  paid  by  its  citizens, 
whether  a  direct  tax.  an  income  tax,  or  an  excise  tax  under  the  internal 
revenue  laws,  as  to  this  particular  tax. 

But  suppose  this  bill  should  pass,  out  of  what  fund  would  the  direct  tax 
be  repaid  to  the  States?'  The  Government  has  no  resources  of  its  own.  It 
must  go  to  the  people  for  the  money.  It  might  le^y  another  direct  tax,  or 
it  might  impose  some  indirect  tax;  but  in  the  end  the  people  must  pay  it. 
The  idea  that  there  is  a  great  surplus  in  the  Treasury,  out  of  which  it  can 
be  paid  without  anv  tax.  is  not  sustained.  The  interest-bearing  debt  of 
the  Government  is  .$i,200,000,00<3,  of  which  nearly  .$200,000,000  is  payable 
at  the  option  of  the  Government,  and  if  money  m  the  Treasury  is  directed 
to  other  uses,  taxes  must  be  leaded  to  pay  the  debt:  so  in  the  end  all  comes 
from  taxes.  Xo  State  could  therefore  expect  to  receive  more  than,  in  some 
way  or  other,  it  would  have  to  pay.  Besides,  it  costs  something  to  collect 
money  into  the  Treasury  and  pay  it  out  again.  The  Government  allowed 
fifteen  per  cent  to  such  States  as  assumed  the  collection  of  the  tax  for  col- 
lecting it:  and  it  is  proposed  to  pay  to  the  States  this  fifteen  per  cent  as 
well  as  the  amount  actually  received  by  the  Government.  To  collect  anew 
the  $20,000,000  of  direct  tax,  or  so  much  of  it  as  was  in  the  first  instance 
collected,  would  cost,  perhaps,  fifteen  per  cent  again,  and  by  the  time  it 
was  all  paid  out  the  actual  cost  of  collecting  the  money  and  adjusting  all 
the  claims  arising  under  it  would  hardly  be  less  than  twent^'-five  per  cent. 
In  other  words,  the  direct  tax  can  onlj-  be  paid  by  new  taxes,  to  collect  and 
pay  over  which  twenty-five  per  cent  must  be  paid  to  officials,  agents,  clerks, 
etc.  To  get.  therefore,  the  $1,500,000  direct  tax  paid  by  Ohio,  the  people 
of  Ohio  would  have  to  pay  anew,  in  some  way  or  other,  probably  not  less 
than  $2,000,000,  one  fourth  of  it  to  be  expended  in  working  the  machinerj'- 
necessar}'  to  collect  and  pay  out  the  money,  especially  if  the  repayment  is 
to  extend  to  the  indi^'idual  citizens  who  in  the  first  instance  paid  it :  and 
what  would  be  true  of  Ohio  would  be  true  of  every  other  State.  They 
would  all  pay  in  the  end  $1  25  for  every  $1  that  would  reach  the  people 
again,  if  the  repayment  is  to  extend  to  the  people  who  in  the  first  instance 
paid  it,  as  it  plainly  should  if  repaid  at  all. 

The  next  question  is.  if  a  State  cannot  lay  claim  to  the  tax  levied  under 
the  Act  of  August  5,  1861,  have  indiA^duals,  who  paid  the  tax,  a  better 
right?  They  no  doubt  have  a  better  right,  for  the  State,  in  its  corporate 
capacity,  it  is  believed,  has  none  at  all.  The  first  question,  however,  that 
arises  is,  was  the  tax,  as  it  related  to  indi^dduals,  con.stitutional  ?  Was  it 
lawfully  levied  and  collected  ?  That  it  was  not  an  equal  tax  is  admitted. 
No  direct  tax  le^'ied  under  the  apportionment  clause  of  the  Constitution  is 
an  equal  tax,  but  it  is,  nevertheless,  one  of  the  modes  of  levying  taxes 
expressly  pro^'ided  for  by  the  Constitution.  That  this  tax  was  levied  under 
the  apportionment  clause,  instead  of  under  the  uniformity  clause,  does  not 
of  itself  give  those  who  paid  it  a  right  to  demand  it  back.     So  far  as  the 
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tax  was  paid  by  individuals  directly  to  officers  of  the  Government,  it  was 
paid  b}'  that  class  who  in  1861-'62  (orwhen it Avas  collected)  owned  "lands 
and  dwelhngs  "  upon  which  the  tax  was  levied.  No  other  classes  paid  this 
tax,  and  certainly  no  other  class  can  have  any  claim  whatever  to  any  part 
of  it  now,  even  if  it  should  be  repaid.  And  for  this  reason  a  State  which 
left  the  tax  to  be  paid  by  its  individual  citizens  owning  property  liable  for 
the  tax  is  without  a  shadow  of  right  to  it.  And  in  this  connection  it  may 
be  stated  that  the  provision  in  the  Act  of  August  5,  1861,  not  having  been 
reenacted  in  the  Act  of  June  7,  1862,  the  direct  tax  could  not  after  the 
latter  date  be  assumed  by  a  State.  In  the  Georgia  case  the  First  Comp- 
troller, Mr.  A.  G.  Porter,  decided  that  the  citizens  of  the  State  owed  the  tax 
to  the  Government,  and  not  the  State,  and  consequently  that  money  due 
by  the  United  States  to  the  State  of  Georgia  could  not  be  credited  "  as  upon 
a  debt  owing  by  that  State  to  the  United  States." 

The  hardship  in  the  collection  of  this  tax  comes  in  where  lands  were 
taken  possession  of  in  insurrectionary  States  and  sold.  In  many  cases  the 
lands  sold  far  below  their  ordinary  value,  their  owners  being  away  from 
them,  or  under  the  circumstances  not  possessing  at  the  time  the  means  of 
paying  the  taxes  or  of  subsequently  redeeming  the  lands. 

In  some  States  a  portion  only  of  the  taxes  was  collected  in  this  way,  the 
collection  being  generally  limited  to  districts  within  the  military  lines  of 
the  United  States. 

The  injustice  here  consists  in  the  taxes  having  been  collected  from  one 
part  of  the  people,  and  not  from  all  alike.  But,  after  all,  this  is  one  of 
the  exigencies  of  the  war,  and,  like  a  thousand  other  things,  could  not  be 
controlled  at  the  time,  and  can  not  now  be  remedied  without  creating  new 
wrongs.  It  must  b^  admitted,  however,  that  the  claim  to  repayment  of  the 
taxes  to  the  indiAdduals  who  paid  them  rests  upon  a  much  better  founda- 
tion than  the  claim  of  a  State.  But  the  difficulty  lies  in  the  impractica- 
bility of  repayment  to  indiA-iduals  who  might  be  entitled  to  it.  While 
this  might  not  be  so  difficult  in  those  States  where  indiA-iduals  paid  the 
tax  directly  to  the  United  States  Commissioners,  or  where  lands  were  sold 
for  the  tax  in  other  States,  where  the  tax  was  collected  by  the  State 
through  its  own  machinery,  the  repayment  to  individuals  in  the  propor- 
tions it  was  paid  by  them  would  be  extremely  difficult  if  not  impossible, 
and  certainly  would  involve  a  vast  deal  of  labor.  There  can  be  no  ques- 
tion as  to  the  right  of  individual  owners  of  lands  sold  for  the  direct  tax  to 
a  repayment  of  the  excess  of  sales  or  excess  of  proceeds  of  resales  over 
and  above  taxes,  costs,  etc.  Thus  the  Government  realized  on  resales  of 
land  bought  in  for  taxes  in  the  State  of  South  Carolina  some  $300,000  over' 
and  above  taxes  and  costs.  As  the  object  of  these  purchases  and  sales  was 
to  get  the  tax,  and  not  confiscation,  it  is  difficult  to  find  a  reason  for  not 
pav-ing  the  surplus  back  to  the  original  owners  of  these  lands. 

The  only  question  that  remains  to  be  considered  is,  shall  the  Govern- 
ment proceed  to  collect  the  tax  in  States  where  the  full  tax  has  not  been 
collected?  Under  the  original  Act  of  June  5,  1861,  the  tax  was  made  a 
lien  upon  lands  and  buildings  upon  which  it  was  assessed  for  two  years, 
and  it  is  assumed  that  if  the  Government  should  proceed  now  to  collect 
the  tax,  it  could  collect  it  only  from  those  owning  the  property  liable  for 
the  tax  at  the  time  it  was  levied,  or  before  the  lien  upon  it  expired.  The 
Government  having  failed  to  collect  the  tax  at  the  time,  no  matter  for 
what  reason,  it  cannot  proceed  now  to  collect  it  from  any  other  class  than 
that  particular  class  upon  whom  the  tax  was  originally  laid.  A  new 
apportionment  cannot  be  made.  The  census  has  been  twice  taken  since 
levying  this  tax,  and  a  new  apportionment  would  necessarily  be  very  dif- 
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ferent  from  the  apportionment  under  the  Act  of  1861.  Consequently  the 
collection  of  this  tax  now  has  become  altogether  impracticable,  and,  in 
part  at  least,  impossible.  Would  it  not  be  as  well,  then,  to  recognize  the 
fact  that  this  country  from  1861  to  1865  was  in  a  state  of  war,  and  that  in 
parts  of  the  States  taxes  of  any  kind  were  not  and  could  not  be  collected; 
that  during  this  time  neither  the  direct  tax  nor  the  income  tax  nor  any 
other  United  States  tax  was  collected,  and  could  not  be  collected  in  a  large 
part  of  the  territory  of  the  United  States;  that  it  is  impossible  at  this  late 
day  to  go  back  over  all  these  accounts  and  open  them  up  anew,  and  ex- 
pect to  mete  out  even-handed  justice  the  saine  as  though  there  had  been 
no  war  ?  We  cannot  now  collect  the  income  tax  or  the  internal  revenue 
tax  that  was  not  paid  in  those  years,  and  these  taxes  were  many  times 
larger  than  the  direct  tax.  We  could  not  now  collect  any  of  these  taxes 
that  were  not  paid,  and  we  could  not  collect  the  full  direct  tax  if  it  were 
undertaken. 

It  is  therefore  recommended  that  all  direct  tax  laws  be  repealed,  and 
that  the  bills  referred  to  be  laid  on  the  table. 

It  may  not  be  out  of  place  to  refer  here  to  a  suggestion  made  by  the  late 
Secretary  of  the  Treasury,  Mr.  Folger,  in  a  communication  printed  as  a 
part  of  this  report,  that  in  the  adjustment  of  the  direct  tax  of  1861  an 
account  should  be  taken  of  the  surplus  distributed  under  the  law  of  1836. 
The  fourth  installment  of  the  sum  which  the  Act  of  1836  authorized  to  be 
distributed  among  the  States  accepting  it  was  never  paid,  and  claims  have 
been  recently  preferred  by  certain  States  for  this  fourth  installment.  It  is 
claimed  on  the  one  hand  that  the  acceptance  by  the  States  which  shared 
in  the  distribution  under  the  Act  of  1836  amounted  to  a  contract  which 
bound  the  Government  to  pay  over  the  full  sum  of  $37,468,859  embraced 
in  the  Adt.  But,  on  the  other  hand,  one  condition  of  the  Act  was  "  that 
when  said  money  or  any  part  thereof  shall  be  wanted  by  the  said  Secre- 
tary to  meet  appropriations  by  law,  the  same  shall  be  called  for,  in  ratable 
proportions,  within  one  year,  as  nearly  as  conveniently  may  be,  from  the 
different  States  with  which  the  same  is  deposited." 

This  surplus,  distributed  under  the  Act  of  1836,  was  shared  in  by  twenty- 
six  States.  It  had  been  collected  from  the  people  of  these  States.  There 
was  no  great  inequality  probably  in  the  payment  or  distribution  of  this 
surplus,  but  now  to  collect  the  nine  or  ten  millions  claimed  to  be  due  to 
the  twenty-six  States  from  the  people  of  the  whole  country  and  pay  it  over 
to  those  States  would  be  manifestly  unjust.  If  it  be  as  important  as  it  is 
claimed  to  be  to  square  the  accounts  between  these  twenty-six  States  and 
the  United  States,  it  is  suggested  that  an  easy  and  just  way  to  do  it  would 
be  to  call  in  the  first  installment  and  with  that  pay  the  fourth  installment. 
There  can  surely  be  no  question  as  to  the  right  of  the  Government  to  call 
for  any  or  all  of  the  distributed  surplus. 

The  barest  consideration  of  these  claims  shows  how  difficult  it  is  to  go 
back  and  open  up  these  accounts  with  a  view  to  a  more  equitable  settle- 
ment than  has  been  made.  It  is  a  question  whether  in  attempting  it 
greater  injustice  would  not  be  done  than  would  exist  if  they  were  let 
alone. 

In  order  to  show  the  condition  of  the  claims  arising  under  the  Act  of 
1836,  the  opinion  of  Justice  Harlan  on  petition  of  Virginia  for  mandamus 
(Supreme  Court,  October  term,  1883)  is  printed  in  connection  with  the 
communication  of  the  late  Secretary. 

Communications  from  the  First  Comptroller,  Hon.  William  Lawrence, 
and  from  the  late  Secretary,  the  Hon.  Charles  J.  Folger,  containing  certain 
recommendations,  are  herewith  submitted  as  a  part  of  this  report,  and  also 
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the  opinion  of  Mr.  Justice  Harlan  on  the  surphis  distributed  under  the 
law  of  1836.     It  will  be  seen  that  the  recommendations  of  the  late  Secre- 
tary and  of  the  First  Comptroller  are  not  altogether  in  harmony  with  the 
recommendations  here  submitted. 

A.  J.  WARNER. 

BENTON  McMillan. 

CHAS.  B.  LORE. 

Teeasuey  Depaetment,  June  14, 1884. 

Sir:  I  have  the  honor  of  acknowledging  receipt  from  yon  of  H.  R.  Bill  No.  110,  entitled 
"  A  Bill  to  adjust  certain  accounts  between  the  United  States  and  the  several  States  and 
Territories  and  the  District  of  Columbia." 

This  bill  relates  to  the  direct  tax  of  ^20,000,000  annually  laid  upon  the  United  States, 
and  apportioned  to  the  States,  the  Territories,  and  the  l)istrict  of  Columbia  under  the 
Act  of  Congress  passed  August  5,  ISfil  (12  Stat,  at  Large,  p.  294).  The  purpose  of  the  biU 
is  to  relieve  and  discharge  from  further  liability  for  that  tax  those  States  and  Territories 
which  have  not  paid  the  portion  thereof  apportioned  to  them  respectively,  and  to  repay, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  those  States  and  Terri- 
tories which  have  paid  any  portion,  the  sums  by  them  respectively  paid.  Though  by  the 
Act  above  cited  this  tax  was  made  an  annual  one,  an  attempt  to  collect  it  for  more  than 
one  year  has  never  been  made.  By  that  attempt  there  were  collected  about  |1.5,0(X),000, 
principally  from  the  States  which  "did  not  seek  to  go  out  of  the  Union,  and  there  were 
left  uncollected  about  $3,000,(XHD,  principally  in  the  States  which  did  seek  to  go  out  of  the 
Union.  The  sum  uncollected  remains  a  charge  against  those  States,  and  for  the  purposes 
of  this  letter  it  may  be  asstimed  that  it  is  a  valid  and  enforceable  charge.  It  is  plain, 
however,  that  no  legislator  at  this  day  would  propose  to  raise  revenue  by  a  tax  of  that 
kind.  There  is  no  need  of  resorting  to  such  method.  The  revenues  of  the  Government, 
from  sources  not  so  extraordinary,  and  collectible  by  means  and  appliances  not  so  objec- 
tionable as  those  involved  therein,  are  ample  for  its  purposes.  They  are,  indeed,  super- 
abundant, and  the  concern  of  statesmen  is  rather  how  they  may  be  reduced  than  how 
they  may  be  increased.  The  Government,  then,  needs  not  the  money  to  be  got  by  enforc- 
ing'this  tax.  At  the  same  time  it  is  plain  that  to  enforce  it  would  put  a  grievous  burden 
upon  the  people  of  the  States  which  are  in  default  in  paj^ment.  It  needs  no  array  of  facts 
to  show  tnis.  Congress,  in  one,  if  not  both  branches,  has  this  session  considered  the 
proposition  of  large  pecuniary  aid  to  these  people,  to  help  them  place  and  keep  up  com- 
mon schools,  and  the  Senate  has  passed  a  bill  therefor.  If  there  be  need  for  that  succor, 
there  would  be  harm  in  enforcing'this  charge.  It  is  to  be  considered,  too,  that  while  taxes 
are  seldom  looked  upon  with  favor,  this  would  be  specially  objectionable.  The  purpose 
for  which  it  was  laid  can  but  be  remembered  with  distaste.  It  can  scarcely  be  expected 
that  there  would  be  cheerful  aid  from  the  State  authorities  in  the  enforcement  of  it.  It 
may  be  doubted  whether  there  would  be  any.  Indeed,  it  would,  without  further  legisla- 
tion, have  to  be  enforced  by  the  machinery  provided  by  the  Act  under  which  it  was  laid. 
This  would  call  for  the  appointment  of  numerous  Federal  officials,  who  would  go  among 
the  people  as  obnoxious  exactors.  I  think  it  must  be  conceded  that  there  is,  and  ever  wiU 
be,  great  reluctance  to  ever  setting  about  the  collection  of  this  tax.  That  it  never  had 
great  favor  is  shown  by  the  fact  that  it  was  never  put  in  force  but  one  year.  In  practical 
effect,  then,  the  law  for  it  is  obsolete.  Why,  then,  should  there  remain  this  unenforced 
liability,  a  menace  to  the  people,  the  enforcement  of  which  is  called  for  by  no  public  need, 
nor  by  any  public  opinion  ? 

In  my  judgment,  the  people  and  the  property  of  the  States  in  default  should  be  relieved 
and  discharged  from  it. 

But  to  give  such  relief  and  discharge  would  be  to  put  an  inequality  of  burden  upon 
the  States  which  paid,  unless  they  in  turn  w5re  in  some  way  relieved.  This  the  bill 
proposes  to  do  bj'  repaying  to  them  the  sums  received  from  them.  Assuming  that  the 
tax  was  lawful,  and  the  collection  as. far  as  made  was  warranted,  this,  apart  from  the 
circumstances,  would  be  a  proposition  to  donate  to  the  State  surplus  money's  of  the 
United  States,  a  proposition  which  I  should  not  favor.  But  as  connected  with  the  propo- 
sition to  discharge  from  onerous  and  needless  liability  one  portion  of  the  people,  it  taKes 
on  a  different  character;  it  is  presented  as  an  adjustment  between  different  bodies  of  the 
people,  and  is  worthj^  of  acceptation.  Indeed,  it  would  be  unjust  to  the  people  of  the 
loyal  States  to  release  the  people  of  the  once  insurrectionarj-  States  from  their  liability, 
without  refunding  to  the  former  the  sums  paid  by  them,  and  there  are  analogies  in  the 
legislation  of  Congress.  Acts  have  been  passed,  refunding  to  States  moneys  raised  by 
them  for  the  raising,  arming,  and  equipping  of  troops  for  the  army  of  the  United  States 
in  the  civil  war;  and  for  making  other  refunds  of  Irke  character.  The  purpose  of  laying 
this  direct  tax  was  to  aid  in  the  ultimate  payment  of  the  extraordinary  expenses  of  the 
Government  caused  by  the  civil  war.  The  raising,  arming,  and  equipping  of  troops  by 
the  States  served  to  keep  down  those  expenses  for  the  time.  It  was  a  voluntary  act  upon 
the  part  of  the  States.  There  is  no  violation  of  principle  or  fundamental  law  in  repaying 
to  the  States  from  the  funds  of  the  United  States  the  cost  thereof.  The  purpose  and 
effect  of  this  bill  is  not  so  unlike  in  nature  to  that,  as  not  also  to  be  freed  from  the  objec- 
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tions  to  a  bald  distribution  among  the  States  of  what  are  called  the  surplus  revenues  of 
the  United  States. 

Under  the  peculiar  facts  of  the  case,  and  as  it  is  not  likely  to  become  a  precedent  for 
other  disposals  of  Federal  moneys,  my  judgment  is  that  the  proposed  measure  is  a  good 
one.  It  is  true  that  exactly  equal  justice  cannot  be  done  in  carrying  out  the  proposition 
of  the  bill.  Thus,  in  some' of  the  Southern  States,  the  tax  was  to  some  extent  enforced. 
Tax  sales  were  made  of  pieces  of  real  estate,  in  instances,  for  less  than  the  value  of  them. 
Only  the  surplus  of  purchase  money  over  the  tax  and  charges  has  been  available  to  the 
o\STiers,  and  they  have  lost  the  difference  between  that  and  the  total  of  the  purchase 
money,  arid  between  the  jmrchase  money  and  the  real  value.  On  the  other  hand,  in  most, 
if  not  all,  of  the  Northern  States,  the'  payment  to  the  United  States  of  the  tax  was 
assumed  by  the  State  Government,  which  collected  the  amount  of  its  own  people  in  its  own 
tax  levj-.  Of  course,  in  the  changes  of  citizenship  and  of  ownership  of  taxable  property, 
while  a  repayment  into  the  State  Treasury  will  tend  to  reduce  the  amount  of  State  tax,  it 
will  not  enure  to  the  benefit  of  some  of  those  who,  in  1861,  were  taxpayers.  But  these 
failures  of  full  and  general  compensation  in  dealing  with  transactions  so  long  past  must 
ensue,  and  are  not  to  be  potentially  urged  against  proposed  measures  which,  in  the  main, 
do  work  equal  benefit. 

It  is  worthy  of  consideration,  too,  whether  this  is  not  a  suitable  occasion  to  deal  with 
the  matter  of  the  Federal  surplus  moneys  deposited,  or  to  be  deposited,  with  the  States 
by  the  Act  of  18.36  (5  Stat,  at  Large,  55-207).  Why  may  not  those  States  which  made  pay- 
ment of  their  portion  of  the  direct  tax  under  the  Act  of  1861  be  debited  in  the  settlement 
proposed  by  the  bill  before  your  committee  with  the  amount  of  that  deposit  made  with 
them,  and  be  paid  the  balance,  and  thus  the  liability  to  the  United  States  under  the 
Deposit  Act  be  extinguished  ?  Thus  the  anomalous  state  of  things  existing  under  the 
last  named  Act  would  be  ended  so  far  as  those  States  are  concerned. 

It  is  true  that  some  of  the  States,  as  Virginia  and  Arkansas,  for  instance,  may  not  have 
received  their  fuU  proportion  of  the  Deposit  Fund  of  1836,  and  it  is  true  that  in  remitting 
the  liability  of  the  States  to  repay  the  deposit  with  thena  there  will,  as  to  some  of  them, 
be  no  claim  for  a  refund  under  this  bill  against  which  that  liability  may  be  set  off,  and 
that  therefore  complete  equality  of  benefit  and  burden  may  not  be  realized.  It  is  well  to 
consider,  however,  whether,  inasmuch  as  it  is  desirable  that  the  relation  of  creditor  and 
debtor  between  the  United  States  and  the  States  be  closed,  it  should  not  be  done  at  this 
favorable  opportunity,  though  at  the  sacrifice  of  complete  equality.  In  connection  here- 
with, I  refer  to  the  fifty-third  section  of  the  Direct  Tax  Act  (see  12  Stat,  at  Large,  pp.  311, 
312),  and  suggest  that  there  may  be  instances  in  which  the  principal  of  that  section  may 
be  applied. 

I  also  inclose  herewith  a  communication  to  me  from  the  First  Comptroller  of  the 
Treasurv,  which  presents  views  in  accord  with  some  of  those  expressed  by  me,  and  gives 
tables  of  value,  and  a  draft  of  a  bill;  and  to  this  communication  I  ask  attention. 
Very  respectfully, 

CHAS.  J.  FOLGER,  Secretary. 

Hon.  A.  J.  Warner,  Chairman  of  Sub-Committee  of  Committee  on  Claims,  House  of 
Representatives. 

TeEASCBT   DEPAETMEyX,   FiRST   COMPTEOLLEB'S    OfFICE,  ) 

Washikgtox,  D.  C,  May  2, 1884.         j" 

Sie:  I  have  the  honor  to  state  that  I  have  received  a  letter  from  the  Honorable  Wade 
Hampton,  of  the  Senate  of  the  United  States,  dated  twenty-fourth  ultimo,  transmitting 
to  n\e  a  copy  of  Senate  Bill  No.  79.5,  "  to  adjust  certain  accounts  between  the  United  States 
and  the  several  States  and  Territories  and  the  District  of  Columbia,"  and  asking  me  to 
give  my  views  on  it.  I  have  also  received  a  letter,  dated  twenty-fifth  ultimo,  from  the 
Hon.  Barclay  Henley,  of  the  House  of  Representatives,  transmitting  a  copy  of  House 
Bill  No.  110,  which  is' in  form  similar  to  said  Senate  bUl.  This  latter  letter  Ls  addressed 
to  you  and  to  me  jointly,  and  asks  "to  be  furnished  with  the  views"  of  the  Treasury 
Department,  and  with  mine  also  in  relation  thereto. 

The  object  of  these  bills  is  to  remit,  so  far  as  not  collected  or  paid,  the  direct  taxes  laid 
upon  and  apjjortioned  to  the  States,  Territories,  and  District  of  Columbia,  under  the 
Direct  Tax  Act  of  August  5, 1861.  and  to  refund  to  such  States,  Territories,  and  District, 
respectively,  the  amount  of  such  taxes  so  far  as  paid  in  anv  mode  whatever. 

I  have  considered  this  subject  with  care,  and  now  have  the  honor  to  .state  that,  in  my 
judgment,  it  is  alike  just,  judicious,  and  practicable  to  remit  all  such  taxes  not  yet  col- 
lected, to  refund  the  amounts  paid  in  any  form  by  any  State  or  Territory,  and  to  refund 
to  private  persons,  or  their  legal  representatives,  all  amounts  of  such  tax  by  them  paid, 
or  collected  by  sale  of  real  estate  or  otherwise.  I  have  accordingly  prepared  the  draft  of 
a  bill  to  effect  these  objects,  which  I  have  the  honor  to  submit  for  your  consideration. 

I  will  briefly  state  some  of  the  reasons  in  support  of  the  views'above  presented:  The 
amounts  apportioned  to  States  which  have  not  in  any  form  paid,  or  been  credited  with 
any  sum,  as  the  accounts  stand  in  this  office,  are  as  follows: 
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Alabama f529,313  33 

Arkansas - --     201,88(5  00 

Dakota... --         3,241  33 

Florida 77,522  67 

Georgia 584,307  33 

Louisiana -.     385,886  67 

Mississippi 413,084  67 

New  Mexico 62.648  00 

North  Carolina 576,194  67 

South  Carolina 363,570  67 

Tennessee 669,498  00 

Texas 355,106  67 

Utah... 26,982  00 

$4,309,302  01 

Virginia $937,550  67 

Less 208,479  65 

, 729,071  02 

Total $5,038,373  03 

These  are  the  suras  charged  against  the  States  and  Territories  mentioned,  all  of  which, 
as  stated,  appear  by  the  records  of  this  office  as  unpaid.  It  is  proper  to  say,  however,  as 
to  all  these,  except  Alabama.  Dakota,  New  Mexico,  and  Utah,  that  jiayments  for  each  have 
been  made  into  the  Treasury  by  direct  tax  Commissioners,  which  have  not  been  settled 
in  this  otfice.  Most  of  these  payments  are  shown  in  the  letter  of  the  Commissioner  of 
Internal  Eevenue,  appended  to  the  Georgia  case  (4  Lawrence,  Compt.  Dec,  380).  So,  to  a 
limited  extent,  other  payments  have  been  made,  but  not  yet  credited. 

I.  As  to  the  amounts  thus  apportioned,  and  which  remain  unpaid,  only  three  things 
can  be  clone.  (1)  They  can  be  paid  by  an  increase  of  taxes  in  these  States,  if  they  should 
respectively  assume  payment,  or  (2)  they  can  be  paid  by  enforcing  collection  by  Act  of 
Congress  of  assessments  against  the  real  estate  of  private  owners  thereof,  or  (3)  thej'  can 
be  left  uncollected. 

(1)  It  is  certainly  well  understood  that  the  burdens  of  taxation,  under  State  and  local 
authority  in  these  States,  is  such  that  it  cannot  be  desirable  to  increase  it.  It  is  not  at  all 
certain  that  these  States  would  increase  and  collect  taxes  for  this  purpose.  With  the 
general  feeling  which  now  so  fortunately  prevails  in  favor  c>f  Congressional  aid  to  States 
to  promote  common  school  education,  it  is  quite  evident  that  Congress  will  not  require 
any  such  taxes  to  be  levied.  There  is  no  necessity  now  for  requiring  the  payment  of 
these  amounts.  The  revenues  of  the  Government  are  more  than  abundant;  and  it  is  not 
at  all  probable  that  conditions  will  ever  exist  to  require  the  payment  of  these  amounts. 

(2)  The  same  reasons  operate  against  enforced  collections  under  the  authority  of  an 
Act  of  Congress.  In  fact,  it  is  believed  that  there  is  no  desire  now  on  the  part  of  any 
class  of  citizens  that  the  payment  of  this  tax  should  be  enforced.  This,  in  part,  grows 
out  of  the  consideration  having  almost  universal  assent,  that  direct  taxes  are  unequal, 
and  hence  unjust.  The  apporticmment  against  States  is  made  on  the  basis  of  population, 
and  not  wealth,  and  is,  hence,  unequal  as  between  States,  ^^^len  collection  is  enforced 
by  authority  of  Congress  against  real  estate,  the  inequality  and  injustice  are  aggravated, 
because  the  burden  is  imposed  on  a  species  of  property  generally  less  productive  of  profit 
than  any  other,  and  hence  least  able  to  bear  it,  and  chattel  wealth,  including  a  vast 
amount  of  corporate  resources,  constituting  in  all  a  large  proportion  of  the  aggregate  of 
all  forms  of  property,  totally  escapes  from  all  bvirden,  while  requiring  and  receiving  more 
of  the  protecting  care  of  Government,  and  hence  reaping  benefits  at  the  expense  of  the 
owners  of  real  estate.  The  objectionable  character  of  direct  taxes  is  shown  by  the  fact 
that  they  have  been  authorized  but  three  times  since  the  adoption  of  the  Constitution; 
and  although  the  Act  of  August  5,  1861  (12  Stat.,  294),  provided  "that  a  direct  tax  of 
tw*enty  millions  of  dollars  be  and  is  annually  laid  upon  the  United  States,"  yet  the  pur- 
pose to  collect  all  beyond  one  year  has  been  abandoned.  It  may,  then,  be  assumed  that 
the  direct  taxes  collected  were  unequal  and  unjust,  as  between  the  States,  and  still  more 
so  among  the  property  owners  of  the  United  States. 

A  wrong  ha\ing  thus  been  done,  it  should  be  repaired  by  remitting  the  taxes  not  col- 
lected, and  refunding  those  collected,  upon  the  same  principle  sanctioned  in  many  statutes 
of  remitting  taxes  improperly  assessed,  and  of  refunding  those  which  have  been  improp- 
erly collected. 

(3)  The  result  wiU  undoubtedly  be  that  the  amounts  of  direct  tax  not  yet  paid  will 
remain  unpaid. 

II.  In  view  of  all  this,  the  inquiry  is  now  presented,  whether  anything,  and,  if  so,  what 
should  be  done  as  to  (1)  the  States  which  have  assumed  and  paid  their  respective  quotas 
of  the  direct  tax,  and  (2)  as  to  those  in  which  sums  allowed  by  accounting  officers  in  their 
favor,  respectivelv,  have  been  withheld  and  credited  on  account  of  the  quota  of  such 
States. 

It  seems  to  me  advisable  to  refund  to  such  States  the  amount  so  assumed  and  paid  or 
withheld.  This  view  is  supported  by  all  the  considerations  already  mentioned,  which 
show  the  inexpediency  of  enforcing  payment  in  the  States  the  quotas  of  which  have  not 
been  paid.  Tne  policy  of  refunding  is  "supported  by  the  manifest  injustice  of  retaining 
money  collected  as  direct  taxes  from  some  States  from  which  others  are  exempt.   Equahty 


176 


of  burdens,  as  among  the  States,  in  those  cases  in  which  they  are  imposed  in  fixed  pro- 
portions directly,  upon  the  real  estate  therein,  is  simple  justice.  In  such  cases  inequality 
is  injustice.  Assuming  that  no  more  of  the  direct  tax  should  be  collected,  the  only  mode 
of  securing  equality  is  to  refund  the  direct  taxes  collected.  If  this  refund  should  be  made, 
States  would  receive  money,  substantially,  as  follows: 


States  and  Territories. 

Amount. 

States  and  Territories. 

Amount. 

Alabama          

.1i8,491  46 

184,082  18 

247,941  13 

1,516  89 

308,214  00 

74,683  33 

49,437  33 

43.529  81 

71,407  75 

1,146,551  33 

904,875  33 

452,088  00 

71,743  33 

713,695  33 

268,615  12 

420,826  00 

436,823  33 

824,581  33 

501,763  33 

108,524  00 

74,742  00 

Missouri 

$761,127  33 

Arkansas 

Nebraska.       -         

19,312  00 

4,.592  67 

218,406  67 

Nevada 

Colorado 

New  Hampshire .-- 

New  Jersey 

New  Mexico 

450,134  00 

62,648  00 

2,603,918  67 

38(>,194  45 

District  of  Columbia 

New  York 

Florida  -        

North  Carolina  - 

Ohio -  .   

Georgia 

1,567,089  33 

Illinois 

Indiana . 

Oregon 

Pennsylvania 

Rhode  Island .-- 

Tennessee 

Texas 

Vermont 

35,140  67 
1,946,719  33 

Iowa 

110,963  67 

Kansas 

387,722  06 

Kentucky 

130,008  06 

Louisiana           .            .       . . 

211,068  00 

515,569  22 

208,479  65 

4,268  16 

468,543  11 

West  Virginia - _- 

Massachusetts 

Washington  Territory  _ 

Wisconsin 

Minnesota 

South  Carolina 

377,961  30 

Mississippi 

Tables  showing  the  condition  of  the  direct  tax  accounts  with  several  States  and  Terri- 
tories will  be  found  appended  to  the  Georgia  case  (4  Lawrence,  Compt.  Dec,  376, 380).  The 
first  table  shows  the  accounts  as  they  stand  adjusted  in  this  office.  The  second  table 
shows  some  payments  not  yet  adjusted  in  this  ofiice,  and  hence  the  apparent  discrepancy 
between  the  tables.  There  are  still  other  credits,  to  a  limited  extent,  as  to  some  States,. 
not  shown  by  either  of  these  tables. 

III.  In  some  of  the  States  the  Tax  Commissioners,  under  the  direct  tax  of  June  7,  1862 
(12  Stat.,  422),  sold  the  real  estate  of  many  private  owners,  and  thus  collected  in  part  the 
quota  of  tax  apportioned  to  such  States,  respectively.  The  Senate  and  House  bills  sub- 
mitted for  my  consideration  propose  to  refund  directW  to  the  State  the  taxes  thus  collected 
in  each  State.  It  is  submitted  that  it  would  seem  more  equitable  and  just  to  refund 
directly  to  the  private  parties  who  paid  such  taxes,  or  whose  lands  were  sold  to  enforce 
payment.  This  is  the  policy  established  as  to  the  "surplus  proceeds"  arising  from  sales, 
"after  satisfying  the  tax,  costs,  charges,  and  commissions."  Act  August  5,  1861  (12  Stat., 
304,  Sec.  36);  Act  June  7,  1862  (12  Stat.,  422);  Act  June  8,  1872  (17  Stat.,  382);  Act  March  3. 
1883  (22  Stat.,  595).  It  is  not  perceived  that  any  State  can  have  any  claim  to  a  refund  of 
money  paid  by  its  citizens.  It  is  believed  the  draft  of  a  bill  herewith  submitted  may  be 
made  the  basis  of  a  judicious  mode  of  disposing  of  the  subject  to  which  it  applies.  The 
last  clause  of  Section  2  of  the  bill  is  added  by  reason  of  the  undoubted  rule  of  law  learn- 
edly discussed  and  clearly  stated  by  the  Supreme  Court  in  United  States  vs.  Ross,  92  U.  S., 
284. 

I  append  hereto  a  table  showing,  with  substantial  accuracy,  the  amounts  of  taxes 
remaining  uncollected  in  several  States  and  Territories,  and  which  it  is  proposed  .to 
remit,  and  the  amounts  which  it  is  proposed  to  refund  to  the  several  States  and  Terri- 
tories. 

I  have  the  honor  to  be,  very  respectfully, 

WILLIAM  LAWRENCE,  Comptroller. 

Hon  Charles  J.  Folger,  Secretary  of  the  Treasury. 

A  BILL. 

Be  it  enacted,  etc.,  That  the  Secretary  of  the  Treasury  be  and  is  authorized  and  reqtiired 
(1)  to  repay  to  the  proper  officer  of  each  State  the  amount  paid  by  such  State  for  direct 
taxes  laid  upon  and  apportioned  to  it  as  a  direct  tax,  under  the  Direct  Tax  Act  of 
August  5,  1861;  and  (2)  to  pay  to  the  proper  officer  of  anj^  such  State  any  and  all  sums 
allowed  by  the  accounting  officers  of  the  Treasury  Department  as  due  to  it,  but  withheld 
and  credited  on  account  of  such  direct  tax;  and  (3)  to  place  to  the  credit  of  the  Commis- 
sioners of  the  District  of  Columbia,  in  the  Treasury  of  the  United  States,  a  sum  equal  to 
the  amount  paid -by  or  collected  from  said  District  on  account  of  said  direct  tax;  and  (4) 
to  cause  to  be  audited  by  the  proper  accounting  officers  of  the  Treasury  Department,  and 
paid  to  the  original  legal  owner  or  owners  of  every  lot  or  parcel  of  land  sold  for  non- 
payment of  such  taxes,  or  to  his  or  their  legal  representatives,  the  amount  paid  at  such 
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sales,  or  otherwise  coUecteil,  after  deducting  the  cost  thereof,  inchading  charges  and  com- 
missions not  otherwise  i)aid. 

And  all  svich  taxes  laid  upon  any  State,  but  not  paid,  are  hereby 'remitted,  and  the 
charges  made  against  such  State  therefor  are  canceled.  All  accounts  with  any  State  shall 
be  so  adjusted  that  taxes  not  collected  are  remitted  and  amounts  paid  shall  be  refunded. 
And  a  sufficient  sum  of  money  is  appropriated  out  of  any  money  in  the  Treasury  not 
otherwi.se  appropriated  to  make  the  payments  herein  authorized.  The  word  "State" 
herein  shall  include  "Territory  "  and  the  l3istrict  of  Colundjia,  so  far  as  necessary  to  eti'ect 
the  objects  of  this  Act. 

Sec.  2.  In  making  ])ayments  as  aforesaid  to  the  original  legal  owner  or  owners,  or  their 
le^al  representatives,  of  any  lot  or  land  sold  for  non-payment  of  direct  taxes,  and  for 
retunding  of  the  surplus  proceeds  of  such  sales  as  now  authorized  (Act  August  5,  18(il,  12 
Stat.,  304,  Sec.  SH),  and  for  refunding  moneys  collected  or  repaying  money  withheld,  evi- 
dence of  payment  to  any  officer  authorized  to  receive  it  shall  be  deemed  a  payment  into 
the  Treasury  of  the  United  States. 

Supreme  Court  of  the  United  Slates. 

No.  16  (original),  October  term,  1883. 

{Ex  parte:  In  the  matter  of  the  Commonwealth  of  Virginia,  petitioner.     Petition   for 
mandamus.    March  17,  1884.) 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  Court: 

This  is  an  application  for  a  writ  of  mandamus  directed  to  the  Secretary  of  the  Treasury, 
commanding  him  to  deliver  to  the  proper  officer  of  the  Commonwealth  of  Virginia  the 
sum  of  1732,809  33,  that  being,  it  is  claimed,  the  amount  of  the  fourth  installment  of  puljlic 
money  of  the  United  States  required  by  the  Act  of  Congress  approved  June  23, 1830,  to  be 
deposited  with  that  State  upon  the  terms  and  conditions  therein  prescribed. 

The  thirteenth  and  fourteenth  sections  of  that  Act — the  only  jjarts  thereof  material  to 
the  present  inquiry — are  as  follows  : 

"  Sec.  13.  And  be' it  further  enacted,  That  the  money  which  shall  be  in  the  Treasury  of  the 
United  States  on  th'e  first  day  of  January,  1837,  reserving  the  sum  of  |5,000,000,  shall  be 
deposited  with  such  of  the  several  States,  in  proportion  to  their  respective  representatidn 
in  the  Senate  and  House  of  Representatives  of  the  United  States,  as  shall,  by  law, 
authorize  their  Treasurers,  or  other  competent  authorities,  to  receive  the  same  on  the 
terms  hereinafter  specified;  and  the  Secretary  of  the  Treasury  .shall  dehver  the  same  to 
.such  Treasurers  or  other  competent  authorities,  on  receiving  certificates  of  deposit 
therefor,  signed  by  such  competent  authorities,  in  such  form  as  may  be  prescribed  by  the 
Secretary  aforesaid,  which  certificates  shall  express  the  usual  and  legal  obligations,  and 
pledge  the  faith  of  the  State  for  the  safe  keeping  and  repayment  thereof,  and  shall  pledge 
the  faith  of  the  States  receiving  the  same  to  pay  the  said  moneys,  and  every  part  thereof, 
from  time  to  time,  whenever  the  same  shall  be  required  by  the  Secretary  of  the  Treasury 
for  the  purpose  of  defraying  any  wants  of  the  public  Treasury  beyond  the  amount  of  the 
five  millions  aforesaid;  provided,  that  if  any  State  declines  to  receive  its  proportion  of 
the  surplus  aforesaid,  on  the  terms  before  named,  the  same  shall  be  deposited  with  the 
other  States  agreeing  to  accept  the  same  on  deposit,  in  the  proportion  aforesaid ;  and  pro- 
vided further,  that  when  saia  money,  or  any  part  thereof,  shall  be  wanted  by  the  said 
Secretary  to  meet  appropriations  by  law,  the  same  shall  be  called  for,  in  ratal^le  propor- 
tions, within  one  year,  as  nearly  as  conveniently  may  be,  from  the  different  States  with 
which  the  same  is  deposited,  and  shall  not  be  called  for  in  sums  exceeding  ten  thousand 
dollars  from  any  one  State,  in  any  one  month,  witljout  previous  notice  of  thirty  days  for 
every  additional  sum  of  twentj'  thousand  dollars  which  may  at  any  time  be  required. 

"  Sec  14.  And  he  it  further  enacted,  That  the  said  deposits  shall  be  made  with  said  States 
in  the  following  proportions,  and  at  the  following  times,  to  wit,  one  qviarter  ])art  on  the 
first  day  of  January,  1837,  or  as  soon  thereafter  as  may  be;  one  quarter  part  on  the  first 
day  of  April,  one  quarter  part  on  the  first  day  of  July,  and  one  quarter  part  on  the  first 
day  of  October,  all  in  the  same  year."'    (5  Stat.,  55.) 

On  the  twentieth  of  December,  1836,  Virginia,  by  legislative  enactment,  signified  her 
acceptance  of  the  terms  and  conditions  of  this  Act,  of  which  due  notice  was  given  to  the 
Secretary  of  the  Treasury  and  to  Congress. 

On  the  first  day  of  Janiiarv,  1837,  as  appears  from  a  letter  of  the  Secretary  of  the  Treas- 
ury to  the  Speaker  of  the  House  of  Represetitatives,  under  date  of  January  3,  1837,  the 
balance  in  the  Treasury — in  excess  of  $5,000,000 — suljject  to  be  deposited  with  the  States, 
was  1^37,468,859  97,  of  which  Virginia  would  have  been  entitled,  under  the  Act  of  June  2.3, 
1836,  to  the  sum  of  $2,931,237  34,  payable  in  four  installments.  (Ex.  Doc,  second  session 
Twentv-fourth  Congress,  vol.  2,  Doc.  No.  62.)  The  first  three  installments  were  deposited 
with  the  States  at  the  respective  dates  fixed  in  the  Act  of  Congress,  but  no  part  of  the 
fourth  has  ever  been  delivered.  The  reason  why  the  last  installment  was  not  deposit<'d 
on  the  first  of  October,  1837,  is  shown  by  the  message  of  President  Van  Buren  to  Con- 
gress, at  its  extra  session  in  September  of  that  vear.  He  said:  "There  are  now  in  the 
Treasury  $9,367,214,  directed  by  the  Act  of  the  twenty-third  of  June,  1836,  to  be  deposited 
with  the  States  in  October  next.  This  sum,  if  so  deposited,  will  be  subject,  under  tbe  law, 
to  be  recalled,  if  needed,  to  defray  existing  ajipropriations ;  and,  as  it  is  now  evident  that 

12° 


178 

the  whole,  or  the  principal  part  of  it.  will  be  wanted  for  that  purpose,  it  appears  most 

E roper  that  the  deposits  should  be  withheld."    (Cong.  Globe  and  Appendix,  voL  5,  p.  8, 
rst  session  Twentv-fifth  Congress.) 

The  Secretary  of"  the  Treasury,  in  his  report  to  Congress  at  the  same  session,  after 
alluding  to  the'then  disturbed  condition  of  the  finances,  and  to  the  fourth  installment 
payable  in  October,  1837,  suggested  that,  in  view  of  the  condition  of  the  finances,  "  and  the 
importance  of  meeting  with  efficiency  and  good  faith  all  the  obligations  of  the  Govern- 
ment to  the  public  creditors,  it  would  be  most  judicious  to  apply  the  whole  installment, 
as  fast  as  it  is  wanted  and  can  be  collected,  to  the  prompt  discharge  of  these  obhgations, 
and  that  the  last  deposit  with  the  States,  not  being  a  debt,  but  a  mere  temporary  dis- 
posal of  a  surplus,  should  be  postponed  until  Congress,  in  some  different  state  of  the 
finances,  when  such  an  available  surplus  may  exist,  shall  see  a  manifest  propriety  and 
ability  in  completing  the  deposits,  and  shall  give  directions  to  that  efiect."  (Ex.  Doc.  and 
Reports  of  Committees,  first  session  Twenty-fifth  Congress,  Doc.  Xo.  2.) 

By  an  Act  of  Congress  approved  October  2.  1S37,  it  was  provided  '•  that  the  transfer  of 
the  fourth  installment  of  deposit  directed  to  be  made  with  tne  States  under  the  thirteenth 
section  of  the  Act  of  June  2-3, 1836,  be  and  the  same  is  hereby  postponed  until  the  first  dav 
of  January,  1839;  provided,  that  the  three  first  installments  under  the  said  Act  shall 
remain  oh  deposit  with  the  States  until  otherwise  directed  by  Congress."    (-5  Stat..  201.) 

But  on  the  first  dav  of  January,  1S39,  there  was  not,  as  the  petition  admits,  in  the 
Treasury  a  sufficient  amount  to  meet  that  installment  after  paying  existing  appropria- 
tions for  the  current  expenses  of  the  Government.  And  by  the  third  section  of  an  Act 
approved  August  13,  1S41,  the  entire  Act  of  June  23, 1836,  excepting  its  thirteenth  and 
fourteenth  sections,  was  repealed.    (-5  Stat.,  HO.) 

The  petition  concedes  that  at  no  time  since  January  1, 1841,  until  within  the  past  few 
years,  has  there  been  in  the  Treasury  a  surplus  of  money  large  enough,  after  defraying 
existing  charges  imposed  by  Congress",  to  make  the  fourth  installment  of  deposit 

It  is,  however,  alleged  that  there  is  now  in  the  Treasury  of  the  United  States  a  sufficient 
sum  of  money,  after  defraying  all  the  existing  charges  imposed  by  Congress  upon  the 
Treasury,  and  not  needed  "or  wanted  by  the  Secretary  to  meet  appropriations  by  law,  or 
to  meet  "the  interest  accruing  upon  the  "public  debt,  or  to  meet  all  the  expenditures  of  the 
Government,  estimated  or  ascertained  by  him  for  the  present  fiscal  year,  to  make  the 
deposits  of  the  fourth  installment  with  "all  of  the  States  with  which  said  deposits  were 
directed  to  be  made. 

The  present  Secretary  of  the  Treasury  having  refused,  upon  the  demand  of  Virginia,  by 
its  duly  authorized  agent,  to  use  any  p"art  of  the  pubhc  moneys  for  the  puri)Ose  of  meet- 
ing tha"t  installment,  the  present  apphcation  has  been  made  for  a  mandamus  compelling 
him  to  deposit  with  that  State  an  amount  equal  to  one  fourth  of  the  said  sum  of  12.931.- 
237  32. 

No  case  is  made  for  a  mandamus.  If  it  was  the  duty  of  the  Secretary  of  the  Treasury. 
in  execution  of  the  Act  of  1836,  to  make  the  fourth  installment  of  deposit  on  the  day  fixed 
in  that  Act,  whatever  mav  have  been  on  that  day  the  wants  of  the  public  Treasury,  his 
failure  to  do  so  was  legaliied  by  the  Act  of  October  2,  1837,  postponing  that  deposit  until 
January  1, 1839.  Of  the  latter  Act  the  States  could  not  complain,  because  that  of  January 
23,  1836",  created  no  debt  or  legal  obUgation  upon  the  part  of  the  Government,  but  only 
made  the  States  the  depositaries,  temporarily,  of  a  portion  of  the  public  revenue  not 
needed,  as  was  then  supposed,  for  the  purposes  of  the  United  States. 

What  was  the  duty  of  the  Secretary  on  January  1,  1839,  to  which  time,  by  the  Act  of 
1837,  the  deposit  of  the  fourth  installment  was  postponed?  It  is  conceded  that  there  was 
not  in  the  Treasury  on  January  1.  1839,  a  sufficient  amount  available  and  applicable  to 
pubhc  purposes,  after  paying  necessary  appropriations  for  the  expenses  of  the  Govern- 
ment, to  meet  that  installment.  He  could  not.  therefore,  do  what  he  might  then  lawfully 
have  done,  had  the  Treasury,  on  January  1,  1839,  been  in  the  condition  contemplated  by 
Congress  when  the  Act  of  1837  was  pass"ed.  The  last  direction  given  by  the  legislative 
department  upon  the  subject  of  this  installment  is  found  in  the  latter  Act.  No  authority 
has  been  conferred  upon  the  Secretary,  by  subsequent  legislation,  to  use  any  surplus  rev- 
enue accruing  after  January  1,  1839,  for  the  purpose  of  meeting  the  fourth  installment  of 
deposit.  Congress,  bv  the  "original  Act,  as  we  have  seen,  charged  the  payment  of  the 
several  installments  upon  the  revenue,  above  $.5,000,000,  which  might  be  in  the  Treasury 
on  January  1, 1837.  That  charge  was  transferred  to  and  imposed  upon  the  surplus  rev- 
enue in  the  Treasury  on  January  1. 1S39.  But  no  such  charge  has  been  imposed  upon  the 
revenue  accruing  subsequently  to  the  latter  date. 

Congress  has  permitted  the  thirteenth  and  fourteenth  sections  of  the  Act  of  1836.  as 
modified  bv  the  Act  of  October  2, 1837,  to  stand,  for  the  purpose,  as  we  infer,  of  showing 
not  only  the  terms  upon  which  the  States  received  the  first  three  installments  of  dejwsit, 
but  tha't  those  installments  are  held  by  the  States,  subject  to  be  recalled  in  the  discretion 
of  the  United  States. 

But  the  legislative  department  of  the  Government  seems  purposely  to  have  refrained 
from  making  the  fourth  installment  of  deposit  a  charge  directly  upon  any  revenues  accru- 
ing since  January  1,  1839.  Since  the  last  direction  given  by  Congress  upon  the  subject, 
the  financial  necessities  and  obhgatious  of  the  Government  have  been  largely  increased, 
and  this  circumstance,  perhaps,  suggests  the  reason  why  the  legislative  department  has 
not  fixed  any  day  for  the  final  execution  of  the  Act  of  1836.  Be  the  reason  what  it  may, 
we  are  of  opinion  that  the  Secretary  of  the  Treasury  has  no  authority  under  existing  leg- 
islation, and  without  further  direc"tion  from  Congress,  to  use  the  surphis  revenue  in  the 
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Treasury,  from  whatever  source  derived,  or  whenever,  since  January  1,  1839,  it  mav  have 
accrued  J  for  the  purpose  of  making  the  fourth  installment  of  the  deposit  required  W  the 
Act  of  183(5. 

The  petition  for  a  mandamus  must,  consequently,  be  denied. 

It  is  so  ordered. 

The  Fonrth  Installment  claimed  to  be  due  under  the  Act  of  June  23, 1836. 


Name  of  the  State. 


Date  of  Acts  of  Acceptance 
by  States. 


Fourth  Install- 
ment Due. 


Maine 

New  Hampshire . 
Massachusetts... 

Vermont 

Connecticut 

Rhode  Island 

New  York 

New  Jersey 

Pennsylvania 

Delaware 

Maryland 

Virginia 

North  Carolina  .. 
South  Carolina  .. 

Georgia 

Alabama 

Louisiana.. 

Mississippi 

Tennessee 

Kentuckv  

Ohio-...'. 

Missouri. 

Indiana 

Illinois 

Michigan 

Arkansas 


Total  amount  due  all  of  said  States. 


Januarv26,  1837 

Januarv  11,  1837 

January  19,  1837 

November  17, 1836  .. 
December  29, 1836... 
November  10,  1836  .. 
Januarv  10,  18.37  .... 
November  4,  1836  ... 
December  22, 1836... 
January  16,  1837  .... 
December  30,  1836... 
December  20, 1836... 
January  11,  1837  .... 
December  21,  1836... 
December  26, 1836... 
December  16,  1836... 
Februarv  7, 1837  .... 

March  13,1837 

Mav  2,  1837 

October  29,  1836 

December  16,1836. .. 
December  19,  1836... 
December  29,  1836... 
December  21,  1836... 
December  17, 1836... 

July  22, 1836 

October  29, 1836 


$318,612  75 
223,028  93 
446,057  86 
223,028  93 
254,890  20 
127,445  10 

1,338,173  57 
254,890  20 
955,838  26 
95,583  88 
318,612  75 
732,809  33 
477.919  13 
350;474  03 
350,474  03 
223,028  93 

159,306  38 

127,445  10 
477,919  13 
477,919  13 
669,086  78 
127,445  10 
286,751  48 
159,306  38 
95,583  83 
95,583  83 

^9,367,214  97 


Letter  of  the  First  Comptroller  of  the  Treasury  respecting  the  direct  tax  collected  in  South 

Carolina. 

Treasury  Department,  First  Comptroller's  Office,  ) 
Washington,  D.  C,  February  14, 1885.         | 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  ninth  instant, 
relative  to  the  direct  tax  account  of  the  State  of  South  Carolina. 

As  you  state,  the  quota  of  South  Carolina  was  $363,570  67;  of  which  .$152,781  35  was  col- 
lected, leaving  uncollected  taxes  aggregating  $210,789  32.  But  no  account  with  the  State 
for  her  said  quota  has  yet  been  adjusted. 

The  account  to  which  you  refer,  was  with  the  Direct  Tax  Commissioners  for  South  Car- 
olina, who  had  been  debited,  not  onlywith  the  State  quota  of  taxes,  but  with  penalties, 
interest,  costs,  proceeds  of  sales  of  land,  proceeds  of  redemption  of  land,  resale  and  rent 
of  land,  and  otner  miscellaneous  collections,  and  credited  with  cash  dejiosited  and  with 
disbursements  for  salaries  of  collectors  and  clerks,  stationery,  postage,  advertising,  rent 
of  office,  etc.,  and  for  the  taxes  remaining  uncollected,  as  aforesaid. 

Of  the  foregoing  debits  the  aggregate  sum  of  $241,503  92  is  understood  to  be  the  pro- 
ceeds of  the  leases  and  sales  of  land,  as  made  to  the  Army  and  Navy,  heads  of  families, 
citizens,  etc.;  and  of  said  sum  the  one  fourth  part  ($60,37598)  has  been  paid  to  the  Gov- 
ernor of  the  State  of  South  Carolina,  under  Act  of  June  7,  1862,  12  Stat.,  422. 

Of  the  actual  net  avails  of  said  leases  and  resales  this  office  has  not  the  means  at  hand 
to  determine. 

Very  respectfully, 

WILLIAM  LAWRENCE,  Comptroller. 
By  J.  TARBELL,  Deputy  Comptroller. 

Hon.  A.  J.  Warner,  Chairman  of  Sub-Committee  on  Claims,  House  of  Representatives, 
Washington,  D.  C. 
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EXHIBIT  No.  21. 

Forty-eighth  Congress,  first  session.    H.  E.  6713.    Printers  Xc,  7688. 

In  the  House  of  Representatives.     April  21.  1884 — Read  twice,  referred 
to  the  Committee  on  Ways  and  Means,  and  ordered  to  be  printed. 
Mr.  Bennett  introduced  the  following  biU: 

A  BILL 

To  suspend  the  collection  of  the  direct  tax  imposed  by  an  Act  of  Congress 
passed  August  ffth.  eighteen  hundred  and  sixty-one. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America,  in  Congress  assembled.  That  the  collection  in  any  of  the  States 
heretofore  declared  in  insurrection  of  the  direct  tax  imposed  by  an  Act  of 
Congress  passed  August  fifth,  eighteen  hundred  and  sixty-one.  entitled 
"  An  Act  to  provide  increased  revenue  from  imports,  to  pay  interest  on  the 
pubhc  debt,  and  for  other  purposes,"  be  and  the  same  is  hereby  suspended 
imtil  otherwise  pro^'ided  by  law. 


EXHIBIT  No.  22. 

Forty-eighth  Congress,  first  session.    S.  595.    Eeport  No.  12-L 

In  the  Senate  of  the  United  States.  December  11.  18S3 — Mr.  Colquitt 
asked  and  by  unanimous  consent  obtained  leave  to  bring  in  the  following 
bill,  which  was  read  twice,  and  referred  to  the  Committee  on  Claims. 

February  6. 1884 — Reported  by  Mr.  Hoar  with  an  amendment,  viz. :  Strike 
out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italics. 

A  BILL 

To  repay  the  State  of  Georgia  ticenty-seren  thousand  one  hundred  and  seventy- 
five  dollars  and  fifty  cents,  money  advanced  by  said  State  for  the  defense  of 
her  frontiers  against  the  Indians  from  seventeen  hundred  and  ninety-five  to 
eighteen  hundred  and  eighteen,  and  not  heretofore  repaid. 

Be  it  enacted  by  the  Seimte  and  House  'of  Fepresentatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretary  of  the  Treas- 
ury is  hereby  authorized  and  directed  to  audit  the  claims  of  the  State  of 
Georgia  for  "moneys  advanced  by  said  State  to  pay  troops  ordered  into 
service  for  the  defense  of  her  frontiers  against  the  Indians  from  seventeen 
hundred  and  ninety-five  to  eighteen  hundred  and  eighteen,  inclusive,  and 
not  heretofore  repaid  to  said  State:  and  to  pay  to  said  State  such  sum,  not 
exceeding  twenty-two  thousand  five  hundred  and  sixty-seven  dollars  and 
fortv-two  cents,  as  he  shall  find  due  and  unpaid,  out  of  any  moneys  in  the 
Treasury  not  otherwise  appropriated:  pyrovided.  that  if  there  be  any  sums  of 
money  due  or  owing  to  the  United  States  by  the  State  of  Georgia,  whatever 
amoimt.  if  any.  may  be  found  due  under  the  provisions  of  this  Act  to  the 
State  of  Georgia  shall  be  credited  to  that  State,  and  the  balance  only  shall 
Vie  paid  by  the  State  of  Georgia  or  the  United  States,  as  shall  appear  by 
the  striking  of  a  balance  to  be  due  from  the  one  party  or  the  other. 
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Forty-eighth  Congress,  first  session.     H.  R.  4703.     Printer's  iSTo.  G496.    Report  No.  752. 

In  the  House  of  Representatives.  February  5, 1884 — Read  twice,  referred 
to  the  Committee  on  the  Judiciary,  and  ordered  to  be  print.ed. 

^larch  11,  1884 — Committed  to  the  Committee  of  the  Whole  House  on 
the  State  of  the  Union,  and  ordered  to  be  printed. 

Mr.  Hammond  introduced  the  following  bill: 

A  BILL 

To  require  the  payment  in  cash  to  the  State  of  Georgia  of  thirty-five  thousand 
five  hundred  and  fifty  fire  dollars  and  forty-tivo  cents,  ajjprojjriated  for  said 
State  hy  an  Act  to  refund  to  the  State  of  Georgia  certain  money  expended 
by  said  State  for  the  common  defense  in  seventeen  hundred  and  seventy- 
seven,  approved  March  third,  eighteen  hundred  and  eighty-three. 

Be  it  enacted  by  the  Senate  .and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  directed  and  required  to  pay  to  the  State  of  Georgia, 
or  its  lawfully  authorized  agent,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  the  sum  of  thirty-five  thousand  five  hundred  and 
fifty-five  dollars  and  forty -two  cents  in  cash,  which  sum  was  appropriated 
for  the  said  State  by  an  Act  to  refund  to  the  State  of  Georgia  certain  money 
expended  by  said  State  for  the  common  defense  in  seventeen  hundred  and 
seventy-seven,  approved  March  third,  eighteen  hundred  and  eighty-three. 

Sec.  2.  That  all  laws  or  parts  of  laws,  and  all  rulings  or  decisions  of 
any  department  of  the  Government,  or  of  any  officer  thereof,  inconsistent 
with  the  foregoing  section,  be  and  are  herebj''  repealed  and  annulled. 


Forty-eighth  Congress,  first  session.    S.  1948. 

In  the  Senate  of  the  United  States.  March  28,  1884— Mr.  Brown  intro- 
duced the  following  bill,  which  was  read  tmce  and  referred  to  the  Com- 
mittee on  Claims: 

A  BILL 

To  require  the  payment  in  cash  to  the  State  of  Georgia  of  thirty-five  thousand 
five  hundred  and  fifty-five  dollars  and  forty-two  cents  appropriafed  for  said 
State  by  an  Act  to  refund  to  the  State  of  Georgia  certain  money  expended 
by  said  State  for  the  common  defense  in  seventeen  hundred  and  seventy- 
seven,  approved  March  third,  eighteen  hundred  and  eighty-three. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  cissembled,  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  directed  and  required  to  pay  to  the  State  of  Georgia, 
or  its  lawfully  authorized  agent,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  the  sum  of  thirty-five  thousand  five  hundred  and 
fifty-five  dollars  and  forty-two  cents  in  cash,  which  sum  was  appropriated 
for  the  said  State  by  an  Act  to  refund  to  the  State  of  Georgia  certain  money 
expended  by  said  State  for  the  common  defense  in  seventeen  hundred  and 
seventy-seven,  approved  March  third,  eighteen  hundred  and  eighty-three. 

Sec.  2.  That  all  laws  or  parts  of  laws,  and  all  rulings  or  decisions  of 
any  department  of  the  Government,  or  of  any  officer  thereof,  inconsistent 
with  the  foregoing  section,  be  and  are  hereby  repealed  and  annulled. 
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EXHIBIT  No.  23. 

Forty-eighth  Congress,  first  session.    House  of  Representatives.    Report  No.  752. 

PAYMENT  TO  STATE  OF  GEORGIA. 

March  11,  1884 — Committed  to  the  Committee  of  the  Whole  House  on 
the  state  of  the  Union,  and  ordered  to  be  printed. 

Mr.  Hammond,  from  the  Committee  on  the  Judiciary,  submitted  the  fol- 
lowing 

KEPORT. 
[To  accompany  bill  H.  R.  4703.] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  bill  H.  R.  4703, 
have  considered  the  same,  and  submit  the  following  report: 
By  Act  approved  March  3,  1883,  it  was  enacted: 

That  the  Secretary  of  the  Treasury  be  and  he  is  hereby  authorized  and  required  to  pay 
to  the  State  of  Georgia,  or  its  lawfully  authorized  agent,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  thirty-five  thousand  five  hundred  and  fifty-five 
dollars  and  fortj'-two  cents;  the  payment  herein  directed  to  be  made,  being  for  money 
paid  by  said  State  for  supplies  for  the  troops  in  seventeen  hundred  and  seventy-seven, 
under  the  command  of  General  James  Jackson,  engaged  in  local  defense  for  the  common 
cause  of  independence,  and  which  was  not  included  in  the  account  of  the  State  of  Georgia 
in  the  settlement  with  the  General  Government  under  the  Assumption  Act  of  seventeen 
hundred  and  ninety  (22  U.  S.  Stat.  485). 

The  bill  under  consideration  is  to  compel  pa5rment  of  said  sum  in  cash, 
and  that  all  laws  or  parts  of  laws,  and  all  rulings  or  decisions  of  any 
department  of  the  Government,  or  of  any  officer  thereof,  inconsistent  with 
such  payment,  be  repealed  and  annulled. 

The  necessity  for  the  legislation  arises  because  Mr.  Lawrence,  the  First 
Comptroller  of  the  Treasury,  decided  that  the  amount  so  appropriated 
should  not  be  paid,  but  be  entered  as  a  credit  upon  an  alleged  indebted- 
ness of  the  State  of  Georgia  to  the  United  States,  on  account  of  its  quota 
of  direct  tax  levied  by  Acts  of  1861  and  1862;  and  therefore  the  money  has 
been  withheld. 

A  little  history  will  cast  much  light  upon  the  subject.  The  Act  of  August 
5,  1861,  provided  for  collectors  and  assessors,  and  for  lists  of  property 
"  from  all*persons  owning,  possessing,  and  having  the  care  or  management 
of  any  lands,"  etc.,  for  the  purpose  of  taxing  the  same.  (Sections  fourteen 
to  twenty-nine,  inclusive.) 

Section  thirty -three  enacted  that  "the  taxes  so  assessed  shall  be  and 
remain  a  lien  upon  all  lands  and  other  real  estate  of  the  individuals  who 
may  be  assessed  for  the  same  "  for  two  years. 

Section  fifty-two  provided  that  as  soon  as  Federal  authority  could  be 
restored  in  the  Southern  States,  the  tax  should  be  collected  "  from  the  per- 
sons residing  or  holding  property  or  stocks  therein." 

The  eighth  section  enacted: 

That  a  direct  tax  of  twenty  millions  of  dollars  be  and  is  hereby  annually  laid  upon  the 
United  States,  and  the  same  shall  be  and  is  hereby  apportioned  to  the  States  respectively, 
in  manner  following:  *  *  *  To  the  State  of  Georgia,  five  hundred  and  eighty-four 
thousand  three  hundred  and  sixty-seven  and  one  third  doUars. 

To  the  other  States  according  to  their  populations  respectively.  But  so 
far  from  proposing  to  tax  the  States  as  such,  by  section  thirteen,  it  expressly 
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exempted  from  such  taxes  "  all  property  of,  of  whatever  kind  *  *  * 
belonging  to  the  United  States  or  any  State,"  etc. 

Section  fifty -three  enacted:  "That  any  State  or  Territory  and  the  Dis- 
trict of  Columbia,  may  lawfully  assume,  assess,  collect,  and  pay  into  the 
Treasury  of  the  United  States  the  direct  tax,  or  its  quota  thereof,  imposed 
by  this  Act  upon  the  State,  Territory,  or  the  District  of  Columbia,  in  its 
own  way  and  manner,  by  and  through  its  own  officers,  assessors,  and  col- 
lectors," with  addition  of  fifteen  per  cent  if  paid  by  the  thirtieth  of  June, 
and  of  ten  per  cent  if  paid  by  the  last  of  September  of  the  tax  year.  It 
further  provided,  "  that  whenever  notice  of  the  intention  to  make  such  pay- 
ment by  the  State,  Territory,  and  the  District  of  Columbia  shall  have  been 
given  to  the  Secretary  of  the  Treasury,"  then  the  United  States  should 
cease  trying  to  collect  by  its  officers,  unless  such  State  should  "be  in 
default."  In  that  event  the  Secretary  of  the  Treasury  "was  to  collect  all 
or  any  part  of  said  direct  tax  the  same  as  though  said  State,  Territory,  or 
District  had  not  given  notice  nor  assumed  to  levy,  collect,  and  pay  said 
taxes  or  any  part  thereof  (Section  46)." 

Said  section  fifty-three  further  pro^ided: 

That  the  amount  of  direct  tax  apportioned  to  any  State,  Territory,  or  the  District  of  Col- 
umbia, shall  be  liable  to  be  paid  and  satisfied  in  whole  or  in  part  by  the  release  of  such 
State,  Territory,  or  District,  duly  executed  to  the  United  States,  of  any  liquidated  and 
determined  claim  of  such  State,  Territory,  or  District  of  equal  amount  against  the  United 
States,  with  the  same  abatement  as  if  it  were  paid  in  money.    (See  12  U.  S.  Stat.,  292-312.) 

Another  law  of  June  7,  1862,  applied  only  to  the  States  in  "insurrection 
or  rebellion."  It  made  the  tax  upon  each  parcel  of  land  in  each  State 
chargeable  with  the  tax  due  upon  that  parcel,  plus  fifty  per  cent,  and 
made  a  lien  on  the  lands  therefor.  It  provided  that  "the  owner  or  owners 
of  said  lots  or  parcels  of  lands  "  might  discharge  them  by  pa3dng  within  a 
fixed  time. 

It  pro\aded  for  commissions  to  collect  the  tax  in  those  States,  to  sell  the 
lands  of  defaulting  owners,  etc.,  but  was  silent  as  to  any  assumption  of  the 
tax  by  those  States.     (12  U.  S.  Statutes,  422-426.) 

From  time  to  time  Congress  passed  other  Acts  as  to  direct  taxes,  but 
none  of  them  seem  to  have  any  bearing  upon  this  question.  For  instance, 
that  of  May  13, 1862,  enlarged  the  release  pro\dso  to  include  certain  expend- 
itures of  the  States  in  sending  troops  to  the  war,  etc.  {lb.,  384);  that  of 
July  1,  1862,  limited  the  collection  to  one  year,  till  April,  1865  (lb.,  489), 
and  that  of  February  6,  1863,  provided  for  sales  of  lands  and  redemption 
by  their  "owners"  {lb.,  640). 

All  the  States,  etc.,  "formally  assumed  the  payment  of  the  tax,  except 
Delaware,  the  Territory  of  Colorado,  and  the  eleven  insurrectionary  States." 
(Report  Commissioner  Internal  Revenue,  1870.  Sen.  Ex.  Doc.  24,  first 
session  Forty-sixth  Congress,  236). 

The  collection  of  them  was  suspended  as  to  unpaid  sums  by  Congress. 

In  1868  an  account  was  opened  upon  the  books  of  the  Treasury  Depart- 
ment against  the  State  of  Georgia,  for  her  said  quota  of  the  direct  tax, 
though  Georgia  had  in  no  way  assumed  to  pay  the  same.  We  stop  not 
now  to  discuss  why  that  was  done,  but  proceed  with  the  history. 

The  Western  and  Atlantic  Railroad  belonged  to  Georgia.  The  State 
bought  for  said  road  some  of  the  rolling  stock  which  had  been  used  by  the 
United  States  at  the  South  in  prosecuting  the  late  war.  This  property  was 
paid  for  in  cash,  the  last  payment  being  on  the  sixteenth  of  October,  1867. 
By  an  Act  approved  the  third  of  March,  1877,  because  of  alleged  over- 
valuation of  said  property  when  sold,  Congress  authorized  the  reopening  of 
said  account  and  adjustment  thereof.    The  Act  required: 
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That  when  sai4  claims  shall  have  been  adjusted  in  pursuance  of  the  provisions  of  this 
Act,  the  Secretarv  of  War  be  and  he  is  hereby  authorized  to  issue  his  warrant  on  the 
Treasurv  of  the  t'nited  States  to  the  Governor  of  Georgia  or  his  order,  for  the  amount 
of  moneV  it  is  found  ought  to  be  refunded  to  said  railroad  on  account  of  said  settlement 
(19  U.  S. "Stat.,  402-3). 

The  amount  found  to  be  due  the  State  on  that  account  was  $199,038  58. 
(See  Q.  M.  Genl's  Report,  1877,  p.  120.) 

So  far  as  we  are  ad^dsed.  no  question  of  set-off  was  then  made.  Cer- 
tainly the  money  was  paid  in  cash. 

On  the  third  of  March,  1879,  Congress  enacted  in  the  Sundry  Ci^il  Bill: 

That  the  Secretarv  of  the  Treasurv  be  and  he  is  hereby  directed  to  pay  to  the  State  of 
Georgia  .$72,293  94,  for  advances  made"  to  the  United  States  for  the  suppression  of  hostilities 
by  the  Creek,  Seminole,  and  Cherokee  Indians  in  183-5,  1836,  1837,  and  1838,  and  that  said 
sum  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

When  payment  was  requested,  the  Third  Auditor  called  attention  to  this 
direct  tax  account,  and  asked  information.  Mr.  Sherman,  Secretary  of 
the  Treasury,  referred  to  Hon.  A.  G.  Porter,  First  Comptroller: 

Wbether  said  amount  should  be  set  off  against  the  amount  of  the  direct  tax  under  Act 
August  5, 1861,  and  Acts  amendatory  thereto,  apportioned  to  the  State. 

He  wrote  an  opinion.  In  stating  the  facts,  after  giving  a  synopsis  of  the 
Acts  of  1861  and  of  June,  1862,  ante,  he  added: 

The  State  of  Georgia  never  assumed  the  amount  apportioned  to  that  State,  or  any  part 
of  it. 

And  then,  after  stating  the  question,  he  said: 

If  the  sum  apportioned  is  a  debt  owing  by  the  State  of  Georgia  as  a  jioUtical  corporation, 
then  it  mav  be  assumed  that  it  ought  to  be'so  credited.  If,  however,  it  is  a  debt  owing  by 
the  persons  within  that  State,  whose  lands  have  been  taxed,  and  hot  by  the  State  itself, 
then  payment  ought  not  to  be  withheld. 

He  then  called  attention  to  the  decision  of  'Mr.  McCulloch,  Secretary  of 
the  Treasury  in  1866,  as  to  Texas,  and  said: 

Mr.  McCuUoch  treated  the  apportionment  of  the  direct  tax  as  a  debt  owing  by  citizens 
of  Texas,  belonging  to  the  class  whose  property  was  taxed,  and  not  as  a  debt  owing  by  the 
State  in  its  political  capacity. 

Proceeding,  he  said: 

The  privilege  of  a  State  to  assume  implies  that  the  debt  before  the  assumption  was  not  its 
own.  Before  the  adoption  of  the  Constitution  the  person  whose  property  was  charged 
with  the  tax  owed  the  tax  to  the  State,  because  the  State  imposed  it  and  levied  and  col- 
lected it.  Since  the  adoption  of  that  instrument  the  United  States  has  imposed  the  tax, 
and  has  itself  levied  and  collected  it.  The  obligation  of  the  citizen  is  therefore  to  the 
Union  and  not  to  the  State,  and  he,  and  not  the  State,  is  the  debtor. 

Enforcing  his  ^-iew  by  various  citations,  urging  that  any  other  would 
leave  the  States  -nith  power  to  thwart  the  collection  of  taxes,  in  an  erner- 
gency,  directly  from  the  people,  and  declaring  that  this  direct  tax  of  1861 
could  still  be  collected  when  the  United  States  wishes,  he  concluded: 

It  follows,  therefore,  that  it  is  my  duty  to  direct  that  the  sum  appropriated  to  the  State 
of  Georgia  .shall  not  be  credited  as'upori  a  debt  owing  by  that  State  to  the  United  States, 
but  shaU  be  paid  at  once  to  the  State. 
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In  answer  to  a  resolution  by  the  Senate  this  decision  was  transmitted, 
*'  with  accompanying  papers,"  to  the  Senate  by  Secretary  Sherman  on  May 
24,  1879.     (See  Senate  Ex.  Doc.  No.  24,  first  session  Forty-sixth  Congress.) 

The  "accompanying  papers"  show  that,  before  this  opinion  was  made, 
attention  was  called  to  the  fact  that  Kansas,  Missouri,  West  ^"irginia,  and 
other  States  had  been  credited  with  various  sums  there  stated.  Mr.  Porter 
paid  no  attention  to  them,  because  (as  we  presume)  they  had  assumed 
their  respective  quotas,  and  thus  made  them  a  debt  against  the  States  as 
such.  Subsequently,  in  May,  1881.  Mr.  Lawrence,  the  successor  of  Mr. 
Porter,  decided  the  Kansas  case.  His  opinion  contains  thirty-three  head- 
notes  and  twenty-five  sub-headnotes.  Those  which  are  material,  in  our 
opinion,  to  the  present  discussion,  are  as  follows: 

In  May,  1879,  it  was  decided  by  the  then  First  Comptroller  that  the  direct  tax  appor- 
tioned to  the  State  of  Georgia  Ijy  the  Acts  of  August  5,  1861,  and  of  June  7,  1862,  was 
not  a  debt  of  the  corporate  State,  which  had  not  by  an  Act  assumed  it;  and  that  although 
the  tax  had  not  been  paid,  yet  money  due  from  the  United  States  to  the  State  must  be 
paid  to  the  latter,  and  could  not  be  used  by  way  of  set-off  or  in  discharge  of  any  part  of 
the  claim  for  direct  taxes.  (S.  Ex.  Doc.  24,  first  session.  Forty-sixth  Congress.)  That  con- 
clusion is  correct  in  law.  The  decision  of  that  question  was  affected  somewhat  by  the  Act 
of  June  7, 1862,  not  applicable  to  the  question  now  presented.  But  the  same  result  would 
be  reached  without  reference  to  it.  Under  the  Constitution,  Congress  cannot  levy  or 
enforce  the  collection  of  a  tax  or  assessment  on  a  corporate  State  which  has  not  assumed 
it.  The  National  Government  does  not  operate  on  States  in  the  collection  of  revenues, 
but  on  persons  or  property,  or  both.    (2  Lawrence,  Compt.,  Dec,  310.) 

He  further  held  that  his  predecessors  had  decided  that  Kansas  had  vol- 
untarily assumed  her  quota  of  the  tax;  that  he  was  bound  by  that  decision, 
and  that  therefore  a  sum  appropriated  to  Kansas  should  not  be  paid,  but 
must  be  placed  to  her  credit  against  said  assumed  debt.     {lb.  324.) 

The  decision  of  Lawrence,  Comptroller,  made  twelfth  May,  1883,  refusing 
to  pay  this  mone}'  to  Georgia,  has  thirty  headnotes.  We  do  not  believe  that 
we  need  differ  with  any  of  them  but  the  sixth,  seventh,  tenth,  and  nine- 
teenth.    We  call  attention  to  them,  and  the  eighth  also. 

They  are: 

6.  The  First  Comptroller  had  jurisdiction  and  authority  in  May,  1868,  to  certify  a  bal- 
ance as  due  from  the  State  of  Georgia  to  the  United  States,  for  the  quota  of  direct  taxes 
apportioned  to  said  State  by  the  direct  tax  Act  of  August  5,  1861.    (12  Stat.,  294.) 

7.  The  Comptroller  now  in  office  cannot  inquire  whether  the  Comptroller  in  office  in 
May,  1868,  who  then  certified  a  balance  due  from  the  State  of  Georgia  to  the  United  States 
on  account  of  direct  taxes,  and  before  him  sufficient  evidence  to  authorize  such  action,  or 
whether  on  such  evidence  as  he  then  had  he  properly  construed  the  law.  The  Judicial  Courts 
or  Congress  can  furnish  the  only  relief  in  such  case,  if  the  Comptroller  erred  in  charging 
the  State  with  such  liability. 

8.  Congress  may  by  law  require  the  accounting  officers  of  the  Treasury  Department  to 
set  off  a  claim  of  the  United  States  against  a  State,  when  such  State  demands  payment  of 
a  claim  due  to  it  from  the  United  States,  although  in  such  case  Congress  might  not  under 
the  Constitution  charge  such  corporate  State  with  a  liabiUtj'  and  enforce  its  payment  in 
any  other  mode  except  bv  such  set-off. 

9.  The  legislation  of  Congress  in  relation  to  the  quota  of  direct  taxes  apportioned  to 
Missouri  and  West  Virginia  seems  in  principle  to  recognize  the  correctness  of  the  judg- 
ment (jf  the  First  Comptroller,  by  which,  in  May,  1868,  he  certified  a  balance  as  due  from 
the  State  of  Georgia  to  the  United  States  for  its  quota  of  the  direct  tax  apportioned  to  that 
State  bv  the  Act  of  August  5,  1861. 

10.  The  direct  tax  Act  of  August  5, 1861  (12  Stat.,  311,  Section  53),  provides  a  special  statu- 
tory mode  of  paying  the  quota  of  tax  apportioned  to  any  State  by  declaring  that  it  shall  be 
liable  to  be  paid  by  set-ott  "of  any  liquidating  and  determined  claim  of  such  State  *  *  * 
against  the  United  States." 

♦  ******  *  **** 

19.  The  balance  certified  by  the  First  Comptroller,  May  29,  1868,  as  due  to  the  United 
States  from  the  State  of  Georgia,  for  its  quota  of  direct  tax,  under  the  Act  of  August  5, 
1861,  has  not  been  in  any  form  set  aside  or  rendered  inoperative. 
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First — Did  any  Comptroller  ever,  in  any  fair  sense,  try  to  raise  a  debt 
against  Georgia  for  this  tax?  Mr.  Lawrence,  in  this  opinion,  stated  the 
facts  in  this  language: 

May  11, 1868,  by  Report  No.  55,448  the  Fifth  Auditor  "  examined  and  adjusted  an  account 
between  the  United  States  and  the  State  of  Georgia,"  and  found  "  that  the  sum  of  |584,- 
367  33  is  due  from  said  State  to  the  United  States  *  *  *  for  amount  of  direct  tax 
imposed  and  apportioned  bj^  the  eighth  section  of"  the  direct  tax  Act  of  August  5,  1861, 
"amount  to  be  debited  to  the  State  of  Georgia  on  the  books  of  the  Register  of  the 
Treasury." 

May  19,  1868,  the  First  Comptroller  certified  to  the  Register  a  balance  due  and  pajj^able 
as  stated  in  the  above  report,  and  it  was  accordingly  charged  on  the  Register's  books,  as 
a  debt  due  from  the  State  of  Georgia  to  the  United  States. 

September  3,  1874,  the  Fifth  Auditor  by  Report  No.  5  adjusted  an  account  between  the 
United  States  and  T.  P.  Robb,  Samuel  A.  Pancoast,  and  John  C.  Bates,  Commissioners  of 
Direct  Tax  for  the  State  of  Georgia,  from  August  1,  1865,  to  December  15,  1866,  and  found 
them  chargeable  with  "  amount  of  direct  tax  laid  upon  the  State  of  Georgia  by  Act  of 
Congress  approved  August  5, 1861,  $584,367  33."  The  report  shows  costs  chargeable  to  the 
State  |649  72,  and  finds  the  Commissioners  entitled  to  credit  for  salaries  and  expenses 
$9,835  06,  amount  of  taxes  remaining  uncollected  $501,939  86,  amount  refunded  to  tax- 
payers on  account  of  collections  improperly  made  $46  17,  and  cash  deposited  $71,407  75, 
covered  into  the  Treasury  by  miscellaneous  warrants  numbered  and  dated  in  1866, 
respectively,  747  March  31,  524  June  25,  697  June  30,  596  September  29,  and  726  Decem- 
ber 31. 

Januarjf^  9, 1875,  the  Acting  First  Comptroller  certified  a  balance  of  $1,788  22  "  due  to 
the  United  States  from  the  Commissioners,  as  stated  in  the  above  report."  The  amount 
of  these  warrants  was  placed  to  the  credit  of  the  State  of  Georgia  in  the  Register's  Office 
on  said  account  for  direct  taxes. 

In  May,  1868,  the  amount  fixed  by  the  statute  as  the  quota  of  Georgia 
was  charged  to  her,  and  afterwards,  in  1874,  the  same  amount  was  charged 
by  the  same  office  to  the  United  States  Commissioners  of  Direct  Tax  for 
the  State  of  Georgia,  and  they  were  credited  with  various  sums  collected 
and  uncollected,  and  among  others  an  "amount  refunded  to  taxpayers  on 
account  of  collections  improperly  made,  $46  17."  The  dealing  with  "  tax- 
payers "  showed  that  the  State  was  not  considered  the  debtor.  The  "  tax- 
payers "  owed  only  if  Georgia  had  not  assumed  the  debt.  Taking  the  two 
accounts  together,  it  seems  plain  that  the  account  was  so  stated  only  for 
convenience  of  keeping  the  books  of  the  Department.  Any  other  view 
makes  us  to  assume  that  the  officer  raising  the  account  acted  in  ignorance 
of  the  law.  The  First  Comptroller  could  have  no  jurisdiction  under  the 
Act  of  1861  to  state  an  account  against  any  State  which  had  not  assumed 
the  debt. 

It  is  true,  as  stated  in  the  tenth  headnote,  supra,  that  said  Act  provides 
a  special  statutory  mode  of  paying  the  quota  of  tax  apportioned  to  any 
State,  by  declaring  that  it  "  shall  be  liable  to  be  paid"  by  set-off  "  of  any 
liquidated  and  determined  claim  of  such  State  *  *  *  against  the 
United  States."  But  more  is  true.  That  '■'  special  statutory  mode  of  pay- 
ing" is  in  the  words  which  Mr.  Lawrence  omitted  from  the  quotation,  viz., 
"  by  the  release  of  snch  State  *  *  *  duly  executed  to  the  United  States.^* 
By  such  release,  with  a  view  to  such  credit,  the  State  consents  to  the 
account  against  it,  and  thus  assumes  the  debt.  It  was  by  such  a  release 
that  INIissouri  was  credited  (see  Act  July  17,  1862,  in  said  Senate  Ex. 
Doc.  24,  p.  197).  •  The  same  is  true  as  to  West  Virginia,  under  the  Act  of 
February  25,  1867  (/&.,  207).  They  assumed  the  debt  and  sought  to  have 
certain  credits  allowed.  Georgia  did  not  assume  it,  and  therefore  nothing 
in  their  cases  authorizes  the  raising  of  such  an  account  against  Georgia. 

Mr.  Lawrence  admits  that  this  action  of  his  predecessor  is  the  only 
obstacle,  and  that  it  is  not  in  the  way  of  payment  if  it  was  "  unauthorized 
or  void."  If  no  statute  authorized  it,  it  was  "  unauthorized."  No  statute 
created  such  a  debt  except  by  the  consent  of  the  State,  and  the  State  did 
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not  consent.  There  is  no  pretense  that  the  First  Comptroller  found  such 
fact  upon  inquiry.  It  is  only  stated  that  he  did  an  act  from  which  it  is 
inferred  that  he  found  such  fact.  But  that  does  not  follow;  for  he  may 
have  raised  the  account  for  other  reasons.  Congress  cannot  make  such  a 
debt  against  a  State  without  its  consent.  There  was  no  consent,  and  there- 
fore the  Act  raising  such  account,  when  considered  whether  that  Act  made 
Georgia  the  debtor,  is  "void." 

We  admit  that  "  all  claims  or  demands  whatever  by  the  United  States 
*  *  *  shall  be  settled  and  adjusted  in  the  Department  of  the  Treasury  " 
(Rev.  Stat.,  §  236).  But  there  must  be  a  claim  of  demand  to  adjust.  The 
statute  declared  there  could  be  none  against  a  State  till  it  assented,  and 
Georgia  never  assented.  So,  while  the  Second  Comptroller  must '"  examine 
all  accounts"  settled  by  the  Auditors  (/ft.,  273),  and  the  First  Auditor 
"  must  examine  all  accounts  accruing  in  the  Treasury  Department "  f /&., 
277) ;  there  must  be  a  debtor,  by  law,  before  an  account  can  exist  for 
examination. 

It  is  useless  to  examine  whether  Congress  ''may  so  far  declare  a  State 
indebted  to  the  United  States  as  to  secure  satisfaction  of  the  debt  hy  with- 
holding from  it  hy  set-off,  as  in  this  case,  money  admitted  to  be  due  from 
the  United  States  to  such  State,"  for  Congress  has  never  made  such  decla- 
ration. Xor  need  we  discuss  whether  Congress  had  power  "  to  enforce  the 
collection  of  tax  against  the  corporate  property  of  the  State,"  though  Mr. 
Lawrence  said  "  the  power  to  do  so  in  time  of  war  seems  undoubted."  Mr. 
Thaddeus  Stevens,  when  he  presented  the  direct  tax  bill  to  Congress,  in 
the  midst  of  war  and  to  raise  means  promptly  to  prosecute  the  war,  said 
"Congress  has  no  constitutional  power  to  assess  taxes  upon  a  State.  It 
must  assess  it  upon  the  individual  (Sen.  Ex.  Doc.  24,  ante,  page  41).  And 
the  Act  le^ying  the  tax  expressly  exempted  all  State  property.  It  sought 
not  to  exercise  such  power  if  it  existed. 

Suppose  we  admit  that  Congress  might  legislate  as  the  eighth  head- 
note  declares;  Congress  has  not  so  legislated  in  this  case.  On  the  contrary, 
an  effort  to  have  it  so  legislate  was  defeated.  On  the  sixth  of  December, 
1882,  the  bill  was  reached  and  taken  up  in  the  House. 

Mr.  Holman,  as  soon  as  the  report  had  been  read,  said: 

The  question  is  presented  whether  or  not  this  sum  should  be  paid  by  the  United  States 
directly  to  the  State  of  Georgia,  or  whether  it  shall  be  allowed  as  a  credit  to  that  State  on 
the  amount  of  direct  tax  apportioned  against  the  State  under  the  Act  of  August  5,  1861. 

Mr.  Turner  replied: 

The  direct  tax  is  a  tax  due  by  the  people  of  the  State,  not  by  the  State  in  its  corporate 
or  aggregate  capacity,  etc.    (Congressional  Record,  vol.  59,  page  59.) 

The  issue  thus  made  was  debated  pro  and  con.  Mr.  Holman  moved  to 
add  to  the  bill — 

Provided,  hou'ever,  that  the  said  sum,  !f35,555  42,  shall  not  be  paid  by  the  Secretary  of  the 
Treasury  until  the  sum  due  the  United  States  of  clirect  taxes  apportioned  to  the  State  of 
Georgia  under  tlie  Act  entitled  "  An  Act  to  provide  increased  revenue  from  imports  to 
pay  the  interest  on  the  public  debt,  and  for  other  purposes,"  approved  August  5, 1861, 
shall  have  been  adjusted.    {lb.,  65.) 

A  motion  to  strike  out  the  enacting  clause  was  lost;  the  ayes  were  fifty- 
two  and  the  nays  were  seventy-six. 

Mr.  Holman's  proposed  amendment  was  also  lost  by  ayes  fifty-three  to 
nays  ninety.     An  efltbrt  to  adjourn  was  lost  by  eighty  nays  to  fifty  yeas. 
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Upon  the  passage  of  the  bill  the  yeas  and  nays  were  demanded,  and  it 
was  passed  b}"  yeas  ninety-six  to  nays  eighty.  {lb.,  68.)  The  reix)rt  was 
read  in  the  Senate,  and  the  bill  passed  without  debate.  (Congressional 
Record,  vol.  62,  pp.  3660.  3670-3672.) 

Again,  we  think  the  payments  made  to  the  State  of  Georgia,  aforesaid, 
were  at  least  waivers  of  any  such  claim  by  the  United  States  as  is  here 
asserted,  and  did  set  aside  and  render  inoperative  said  certification  of  the 
account  in  May,  1868.  if  it  ever  were  operative  for  the  purpose  claimed. 

Mr.  Lawrence  does  not  claim  that  the  decision  of  his  predecessor  was 
correct.  He  seems  to  admit,  in  the  opinion,  that  he  would  reverse  it  if  he 
thought  he  coiild.  He  really  suggests  this  legislation  in  his  annual  report 
for  the  fiscal  year  ending  June  30,  1883.     His  language  was  this: 

In  1868  the  First  Comptroller  then  in  office  certified  balances  due  to  the  United  States 
from  the  several  States  respectively,  for  direct  taxes  due  and  unpaid,  under  the  direct  tax 
Act  of  August  5,  1861  (12  Stat..  292),  and  such  States  were  accordingly  debited  on  the  books 
in  the  office  of  the  Register  of  the  ifreasury.  It  may  well  be  doubted  whether  any  cor- 
porate State  was  properly  so  charged,  but  as  the  Comptroller  had  jurisdiction  of  the  sub- 
ject-matter, his  action,  even  if  erroneous,  cannot  be  treated  as  void  by  the  Comptroller 
now  in  office.  The  result  is,  that  money  due,  or  which  may  become  due,  from  the  Tnited 
States  to  any  State  so  charged,  to  the  extent  of  the  amount  so  charged,  cannot  be  paid  to 
the  State,  but,  by  usage  and  law  is  to  be  applied  by  way  of  set-off.  It  may  thus  happen 
that  some  States  will  in  this  mode  pay  the  direct  tax,  while  others  indebted  in  the  same 
form  will  continue  so  indebted,  and  hence  there  wiU  seem  to  be  inequality,  if  not  injustice, 
in  the  dealings  between  the  I'nited  States  and  such  States.  The  money  appropriated  by 
the  Act  of  March  3,  1883  (22  Stat.,  485),  "  to  refund  to  the  State  of  Georgia  certain  money 
expended  by  said  State  for  the  common  defense  in  1877,"  was  withheld  and  applied  by 
wav  of  set-off  on  the  sum  charged  against  said  State  for  direct  taxes.  If  it  be  the  purpose 
of  Congress  that  moneys  due  to  such  States  shall  be  paid,  it  is  respectfully  suggested  that 
provision  should  be  made  authorizing  payment  without  reference  to  the  charge  against 
any  such  States. 

Suppose  this  money  cannot  be  paid,  and  that  ]\Ir.  Lawrence  is  right  that 
the  judicial  Courts  or  Congress  can  furnish  the  only  rehef  in  such  case,  if 
the  Comptroller  erred  in  charging  the  State  with  such  hability:  still  this 
bill  should  pass,  and  for  that  very  reason.  The  United  States  admits  this 
indebtedness  to  Georgia:  it  admits  Georgia  is  not  in  debt  to  the  United 
States,  and  it  has  formally  undertaken  to  pay  this  debt  to  Georgia.  Why 
should  she  be  remitted  to  "the  Court  of  Claims?     We  see  no  reason  therefor. 

By  reason  of  a  real  or  supposed  obstacle,  unknown  to  Congress  when  the 
bill  for  pa}Tiient  was  passed,  the  debt  of  the  Ignited  States  has  not  been 
paid.  An  oflicer  of  the  Ignited  States  erroneously  put  that  obstacle  in  the 
way.  It  should  be  removed,  unless  there  is  some  other  reason  to  the  con- 
trary. 

Is  there  am-?  There  is  none,  unless  the  United  States  should  refuse  to 
pay  simply  because  Georgia  did  not  pay  the  direct  tax.  La^dng  aside  the 
question  whether  this  tax  Act  was  operative  within  the  States  with  which 
the  United  States  was  then  at  war,  a  refusal  on  that  ground  seems  to  be 
unjust  for  these  and  other  reasons  :  Georgia  does  not  owe  the  debt  to  the 
Ignited  States,  but.  at  most,  parts  of  it  are  due  from  certain  of  her  citizens 
respectively.  Only  those  citizens  who  in  1861  owned  the  lands  taxed  owe 
the  taxes,  and  no  property  is  bound  for  the  tax  except  those  lands.  If 
Secretary  McCullogh  was  right  in  his  Texas  decision,  ante,  and  Mr.  Porter 
was  right  in  the  Georgia  case,  ante,  Georgia  could  not.  after  a  fixed  day  in 
1862,  assume  the  debts  if  she  wished.  Georgia  cannot  collect  these  taxes 
without  such  assumption. 

It  does  not  seem  just  to  collect  from  Georgia,  as  a  State,  any  part  of  a 
debt  she  does  not  owe.  nor  from  her.  as  representing  the  land  owners  of 
1861,  by  ■svithholding  money  which  belongs  to  Georgia  as  a  State,  and  if,  as 
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representing  any  citizens,  as  representing  all  her  citizens,  whether  owning 
lands  in  18G1  or  an}ihing  else  at  any  time. 

It  does  not" seem  that  the  United  States  will  ever  collect  those  direct 
taxes  of  1861.  But  could  it  and  should  it  determine  to  do  so,  equal  col- 
lections should  be  made  from  all  the  Southern  States  simultaneously.  To 
make  Georgia  pay  indirecth'  by  withholding  from  her  admitted  dues  from 
the  United  States  has  not  been  the  policy  of  the  Government,  as  appears 
from  the  payments  already  of  over  a  quarter  of  a  million  of  dollars  to  her 
in  cash  since  said  account  was  raised  in  1868.  AVe  do  not  think  it  should 
become  the  policy  of  the  Government;  therefore  we  recommend  that  the 
bill  do  pass. 

Forty-eighth  Congress,  first  session.    Senate  Report  No.  124. 

In  the  Senate  of  the  United  States.  February  6,  1884 — Ordered  to  be 
printed. 

Mr.  Hoar,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT. 

[To  accompany  bill  S.  595.] 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (S.  595)  to 
repay  the  State  of  Georgia  $27,175  50,  money  advanced  by  said  State  for 
the  defense  of  her  frontiers  against  the  Indians,  from  1 795  to  1818,  and  not 
heretofore  repaid,  have  considered  the  same,  and  respectfully  report : 

The  committee  adopt  the  report  made  by  Mr.  Hoar,  from  the  Committee 
on  Claims,  February  8.  1882,  and  report  the  accompanjing  bill  as  a  sub- 
stitute for  Senate  Bill  595,  and  recommend  its  passage. 


[Senate  Report,  Xo.  148,  Forty-seventh  Congress,  first  session.] 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (S.  270)  to  repay  to  the  State  of 
Georgia  |27,175  50,  monej-  advanced  by  said  State  for  the  defense  of  her  frontier  against 
the  Indians,  from  1795  to  1818,  and  not  heretofore  repaid,  have  considered  the  same,  and 
respectfully  report  that  a  bill  like  this  was  introduced  in  the  last  Congress,  and  referred 
by  the  Senate  to  this  committee!  Mr.  Hereford  made  the  following  report  by  authoritv  of 
the  committee : 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  to  repay  to  the  State  of  Georgia 
^27.175  50,  for  money  advanced  by  said  State  for  the  defense  ot  her  frontiers  against  the 
Indians,  from  1795  to  1818,  and  not  heretofore  repaid,  have  had  the  same  under  considera- 
tion, and  make  the  following  report: 

The  State  of  Georgia  presents  an  account  for  money  expended  in  the  defense  of  her 
frontiers  against  hostile  Indians,  as  follows : 

In  the  vears  179.5-1800 $4,607  00 

In  the  vear.s  1812-1814 16,801  38 

In  the  years  1817-1818 5,766  04 

Original  vouchers  on  which  Georgia  disbursed  said  sums,  except  for  the  first  item  of 
$4,'i07,  were  examined  by  the  committee  and  compared  with  the  account  certified  to  have 
been  ]jaid  by  the  officials  of  the  State  of  Georgia,  stating  the  number  of  the  warrant,  name 
of  the  ofl&cer,  the  number  of  the  voucher,  page  in  the  Treasurer's  book,  and  the  amount 
paid ;  and  the  account  corresponded  with  the  vouchers  in  every  particular,  with  the  before- 
mentioned  exception.  From  these  proofs  the  committee  find  due  and  unpaid  the  State  of 
Georgia  the  sum  of  |22,.507  42. 

The  bill  was  referred  to  the  Secretary  of  the  Treasury,  asking  whether  any  of  the  items 
contained  therein  have  been  paid  by  any  special  or  general  Act  of  Congres.s,  or  by  any  of 
the  proper  departments,  and  if  there  is  anv  reason  why  they  should  not  be  paid, 'and' the 
following  reply  -was  received,  which  is  made  a  part  of  this  report : 
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Teeasuey  Depaetment.  December  15, 1880. 

SiE :  In  reply  to  your  communication  of  the  eleventh  instant,  inclosing  bill  for  the  relief 
of  the  State  of  Georgia,  and  asking  to  be  informed  whether  any  of  the  items  contained 
therein  have  laeen  paid  by  any  special  or  general  Act  of  Congress,  or  by  any  of  the  proper 
departments,  and  if  there  is  any  reason  why  they  should  not  be  paid,  1  have  the  honor  to 
inform  vou  that  the  Second  Auclitor  of  the  Treasury  reports  that  the  claim  of  the  State  of 
Georgia'for  repavment  of  $27,175  50  advanced  for  the  defense  of  her  frontier  against  Indians 
from  1795  to  1818  has  not  been  paid  through  his  office ;  that  the  greater  portion  of  the 
time  covered  by  the  account  is  prior  to  the  organization  of  his  office  (March  3,  1817),  and 
that  the  records  thereof  do  not  afford  any  information  bearing  upon  the  validity  of  the 
claim.  Further,  that  the  Third  Auditor  reports  that  the  records  of  his  office  do  not  show 
that  the  said  claim  has  been  paid,  or  the  claim  been  filed  since  it  was  withdrawn  March  4, 
1858,  and  invites  attention  to  the  letter  of  his  office  of  January  22,  1880,  in  relation  to  the 
subject,  a  copy  of  which  is  inclosed  herewith. 

The  papers  accompanying  your  letter  are  returned  herein. 
Very  respectfully, 

JOHN  SHERMAN,  Secretary. 

Hon.  Frank  Hereford,  United  States  Senate. 

Teeasuey  Depaetment,  Thied  Atjditoe's  Office,  ) 
Washington,  D.  C,  January  22,  1880.         j 

Sie:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  seventeenth 
instant,  requesting  information  relative  to  the  claim  of  the  State  of  Georgia  for  militia 
expenses  from  December,  1795,  to  August,  1827. 

In  reply  I  have  to  state  that  it  appears  from  the  records  of  this  office  that  William  M. 
Varnum,'  Esq.,  as  agent  for  the  State  of  Georgia,  filed  in  this  office  a  claim  for  payment  to 
certain  commissioned  officers  from  1795  to  1818,  on  the  sixteenth  of  February,  1858  (No. 
2862).  On  the  twenty-third  of  February,  1858,  the  agent  withdrew  vouchers  numbered  43, 
64,  65,  66,  67,  68,  69,  70,  71,  72,  and  75,  for  payments  of  services  since  1815,  for  reference  to 
the  Second  Auditor.    These  vouchers  (pay-rolls)  amounted  to  $10,718  26. 

The  whole  amount  filed  Feliruary  16,  1858,  was  $49,056  39,  and  the  balance  of  the  claim 
was  withdrawn  from  this  office  March  4,  1858,  by  said  agent,  as  will  more  fully  be  seen  by 
reference  to  the  letter  of  this  office  to  him  of  that  date  herewith  inclosed,  marked  Exhibit 
A.  There  is  no  evidence  on  file  in  this  office  that  the  State  of  Georgia  has  since  that  time 
presented  these  claims,  for  settlement,  to  the  accounting  officers  of  the  Treasury. 

The  claims  withdrawn  by  the  agent  for  reference  to  the  Second  Auditor  have  not  been 
returned  to  this  office,  and  this  office  has  no  official  knowledge  of  the  action  of  the  Second 
Auditor  thereon.    The  certified  copy  of  abstract  and  letter  of  Hon.  R.  J.  Atkinson,  dated 
March  4, 1858  (marked  Exhibit  A),  herewith  returned. 
I  am,  very  respectfully, 

E.  W.  KEIGHTLEY,  Auditor. 

AV.  O.  Tuggle,  Agent  for  the  State  of  Georgia,  Washington,  D.  C. 

That  the  protection  of  the  several  States  and  the  citizens  thereof  from  Indian  hostilities 
is,  and  has  been  from  the  organization  of  the  Federal  Government,  a  duty  and  a  charge 
incumbent  on  the  United  States,  and  when,  in  the  absence  of  such  protection,  the  States 
themselves  have  made  necessary  expenditures  for  this  purpose  they  should  be  reimbursed, 
are  principles  well  founded  in  Taw  and  justice,  and  fully  sanctioned  by  an  unbroken  line 
of  precedents. 

As  the  original  vouchers  for  the  expenditure  of  $4,607,  in  the  years  1795  to  1800  inclusive, 
were  not  furnished  to  the  committee,  said  sum  is  not  allowed. 

The  committee  recommend  the  passage  of  the  bill  with  the  following  amendments: 
Strike  out  "$27,175  50"  and  insert  "$22,567  42,"  also  strike  out  "1795"  and  insert  "1812."  _ 

It  appears  from  the  papers  accompanying  the  bill  that  the  original  vouchers  were  mis- 
laid, and  only  discovered  during  the  a'dministration  of  Governor  J.  E.  Brown,  in  1857; 
that  they  were  forwarded  and  presented  for  payment,  and  were  pending  before  Congress 
in  1861,  and  by  order  of  the  Senate  in  January,  1879,  the  vouchers  and  papers  were  delivered 
to  the  agent  of  the  State  of  Georgia. 

We  adopt  Mr.  Hereford's  statement  of  the  facts,  but,  for  greater  security  in  the  case  of 
a  claim  so  old,  we  prefer  to  recommend  a  bill  providing  that  the  claim  be  audited  in  the 
Treasury  Department  before  payment. 

We  therefore  report  the  accompanying  bill  as  a  substitute  for  Senate  bill  and  recom- 
mend its  passage. 


EXHIBIT  No.  24. 

Forty-eighth  Congress,  first  session.    H.  K  7082.    Printer's  No.,  8269.    Report  No.  1658. 

In  the  House  of  Representatives.    May  20, 1884 — Read  twice,  committed 
to  the  Committee  of  the  Whole  House,  and  ordered  to  be  printed. 
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Mr.  Hammond,  from  the  Committee  on  the  Judiciary,  reported  the  fol- 
lowing bill  as  a  substitute  for  H.  R.  6867: 

A  BILL 

To  prevent  the  claim  of  the  war  taxes  under  the  Act  of  August  fifth,  eighteen 
hundred  and  sixty-one,  and  Acts  amendatory  thereof,  by  the  United  States, 
as  set-off  against  States  having  claims  against  the  General  Government. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  it  shall  not  be  lawful  for  the 
Secretary  of  the  Treasury,  or  other  person  charged  with  or  concerned  in  the 
payment  of  any  sum  of  money  from  the  United  States  to  any  State  of  the 
Union,  to  withhold  the  same  from  such  State,  or  its  duly  authorized  agent, 
by  reason  of  any  claim  that  such  State  is  bound  for  any  part  of  the  war  tax 
le\'ied  by  the  Act  of  August  fifth,  eighteen  hundred  and  sixty-one,  or  any 
Act  amendatory  thereof,  or  to  treat  the  said  tax  in  any  way  as  a  set-off 
against  any  claim  in  favor  of  any  State. 

Sec.  2.  That  all  laws  or  parts  of  laws,  and  all  rulings  or  decisions  of 
any  department  of  the  Government,  or  of  any  officer  thereof,  inconsistent 
with  the  foregoing  section,  be  and  are  hereby  repealed  and  annulled. 


Fortj'-eighth  Congress,  first  session.    House  of  Representatives.    Report  No.  1658. 

CLAIMS  OF  THE  STATES  AGAINST  THE  UNITED  STATES. 

May  20,  1884 — Committed  to  the  Committee  of  the  Whole  House,  and 
ordered  to  be  printed. 

Mr.  Hammond,  from  the  Committee  on  the  Judiciary,  submitted  the 
following 

REPORT. 
[To  accompanj'  bill  H.  R.  7082.] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill  (H.  R. 
7082).  to  adjust  the  claims  of  the  States  against  the  United  States,  submit 
the  following  report: 

The  obstacles  in  the  way  of  papng  claims  of  the  States  against  the 
General  Government  growing  out  of  the  charge  of  the  direct  war  tax 
against  the  States  on  the  books  of  the  Treasury  Department,  and  the 
opinions  of  Treasury  officials  thereon,  as  well  as  the  reasons  why  those 
obstacles  should  be  removed,  are  set  forth  in  Report  No.  752  of  this  session 
of  Congress  in  the  Georgia  case,  made  on  the  — th  of  March,  1884. 

Your  committee  believe  that  the  relief  therein  recommended  for  that 
State  should  be  general  as  to  all  the  States  against  which  such  set-off  of 
war  taxes  is  being  or  may  be  claimed,  and  report  accordingly.  They, 
however,  report  a  substitute  for  Bill  H.  R.  6867,  and  recommend  the 
passage  of  the  substitute  heremth  submitted. 


EXHIBIT   No.  25. 

In  the  Senate  of  the  United  States.     May  28,  1884 — Ordered  to  be 
printed. 
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Mr.  Hoar,  from  the  Committee  on  Claims,  submitted  the  following  report, 
to  accompany  bill  S.  1948  : 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (S.  1948)  to 
require  the  payment  in  cash  to  the  State  of  Georgia  of  •$35,555  42,  appro- 
priated for  said  State  by  an  Act  to  refund  to  the  State  of  Georgia  certain 
money  expended  by  said  State  for  the  common  defense  in  1777.  approved 
March  3,  1883,  have  considered  the  same,  and  respectfully  report : 

The  last  Congress  passed  an  Act  approved  March  3,  1883,  to  refund  to 
the  State  of  Georgia  certain  moneys  expended  by  her  for  the  common 
defense  in  1777,  the  evidence  of  wliich  expenditure,  ha^dng  been  lost  for 
many  years,  had  recently  been  discovered.  The  accounting  ofl&cers  of 
the  Treasury  declined  to  pay  over  to  Georgia  the  money  so  appropriated, 
but  claimed  that  it  should  be  set  off  against  moneys  due  from  that  State 
as  her  share  of  the  direct  tax  assessed  during  the  late  rebellion. 

"We  do  not  think  that  it  was  the  expectation  of  Congress  that  such  a 
set-off  would  be  required,  or  that  it  is  intended  to  enforce  against  any 
delinquent  State  the  payment  in  money  of  its  share  of  such  tax.  All  the 
States  which  took  part  in  the  rebellion  we  suppose  to  be  so  delinquent.  If 
matters  should  be  left  as  they  now  are,  it  would  be  unjust  to  Georgia  to 
withhold  from  her  the  sum  due  to  her  and  thereby  indirectly  to  compel 
the  payment  of  a  part  of  said  tax  from  which  the  other  Southern  States 
are  relieved.  If,  on  the  other  hand.  Congress  shall  reimburse  to  the  States 
the  amounts  which  have  been  paid  by  them  equal  justice  will  have  been 
rendered  to  all,  and  there  will  be  no  propriety  in  withholding  from  Georgia 
the  sum  now  in  question,  which  is  her  due. 

We  therefore  recommend  the  passage  of  the  bill. 


EXHIBIT  No.  26. 

Forty-eighth  Congress,  first  session.    S.  1948. 

In  the  Senate  of  the  United  States.    May  28, 1884 — Ordered  to  be  printed. 

AMEXDMEXT 

Intended  to  be  proposed  by  Mr.  Dolph  to  the  bill  (S.  1948)  to  require 
the  payment  in  cash  to  the  State  of  Georgia  of  thirty-five  thousand  five 
hundred  and  fifty -five  dollars  and  forty-two  cents,  appropriated  for  said 
State  by  an  Act  to  refund  to  the  State  of  Georgia  certain  money  expended 
b\'  said  State  for  the  common  defense  in  seventeen  hundred  and  sevent}'- 
seven.  approved  March  third,  eighteen  hundred  and  eighty-three,  ^'iz.:  In 
Section  1.  at  the  end  of  line  12,  insert  the  following: 

And  the  Secretary  of  the  Treasury-  be  and  he  is  hereby  authorized  and 
directed  to  pay  to  the  State  of  Oregon  the  sum  of  thirty-five  thousand  one 
hundred  and  forty  dollars  and  sixty-seven  cents,  and  to  the  State  of  Cali- 
fornia the  sum  of  four  hitndred  and  ninety-five  dollars  and  seventy-two 
cents,  for  moneys  paid  by  said  States  in  suppressing  Modoc  Indian  hostili- 
ties during  the  Modoc  war.  and  in  defending  said  States  from  invasion  by 
said  Indians  during  the  years  eighteen  hundred  and  seventy-two  and 
eighteen  hundred  and  sevent^'-three :  and  the  said  sums  are  hereby  appro- 
priated for  such  purpose  out  of  any  moneys  in  the  Treasury  not  otherwise 
appropriated,  and  wliich  sums  were  appropriated  for  the  States  of  Oregon 
and  Cahfornia  by  an  Act  to  reimburse  said  States,  and  the  citizens  thereof, 
in  the  suppression  of  Indian  hostilities  during  the  Modoc  war  in  eighteen 
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hundred  and  seventy-two  and  eighteen  hundred  and  seventy-three,  in  the 
Act  of  Congress  approved  January  sixth,  eighteen  hundred  and  eighty- 
three. 

EXHIBIT  No.  27. 

Forty-eighth  Congress,  first  session.    S.  1948. 

In  the  Senate  of  the  United  States.  June  16, 1884 — Ordered  to  he  on  the 
table  and  be  printed. 

AMENDMENT 

Intended  to  be  proposed  by  Mr.  Miller  of  California,  to  the  bill  (S.  1948) 
to  require  the  payment  in  cash  to  the  State  of  Georgia  of  thirty-five  thousand 
five  hundred  and  fifty-five  dollars  and  forty-t^p'o  cents,  appropriated  for  said 
State  by  an  Act  to  refund  to  the  State  of  Georgia  certain  money  expended  by 
said  State  for  the  common  defense  in  seventeen  hundred  and  seventy-seven, 
approved  March  third,  eighteen  hundred  and  eighty-three,  %'iz.:  Strike  out 
all  after  the  enacting  clause,  and  insert  the  following: 

That  the  Secretary  of  the  Treasury  be  and  he  is  hereby  authorized  and 
directed  to  credit  each  of  the  several  States  and  Territories  and  the  Dis- 
trict of  Columbia  with  amounts  of  money  heretofore  laid  upon  and 
apportioned  to  said  States,  Territories,  and  District  of  Columbia,  respect- 
ively, le\'ied  as  a  direct  tax  under  the  pro^dsions  of  the  eighth  section  of 
the  Act  of  Congress  approved  August  fifth,  eighteen  hundred  and  sixty- 
one,  entitled  ''  An  Act  to  prox'ide  increased  revenue  from  imports,  to  pay 
interest  on  the  public  debt,  and  for  other  purposes:"  and  he  shall  thereafter 
state  an  account  between  the  United  States  and  each  of  said  States,  Terri- 
tories, and  District,  respectively,  and  he  shall  pay  to  each  thereof,  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated,  such  sums  of  money 
as  may  appear  to  the  credit  of  each  thereof  upon  the  books  of  the  Treasury 
arising  from  such  settlements. 

Amend  the  title  so  as  to  read:  "An  Act  to  adjust  certain  accounts 
between  the  United  States  and  the  several  States  and  Territories  and  the 
District  of  Columbia." 

EXHIBIT  No.  28. 
SENATE  CONCURRENT  RESOLUTION  No.  26. 

Requesting  our  Senators  and  Representatives  in  Congress  to  give  their 
support  to  certain  measures  now  pending  in  Congress,  or  such  as  may  here- 
after be  presented  thereto,  designed  to  effect  the  proper  adjustment  of  the 
accounts  of  the  different  States.  Territories,  and  the  District  of  Columbia 
with  the  United  States,  arising  out  of  the  proceedings  under  the  "  direct 
tax"  law  of  August  5,  1861  (adopted  March  3,  1885). 

Whereas,  under  the  pro\asions  of  the  law  of  August  5,  1861,  a  direct  tax 
of  $20,000,(XX)  was  le\'ied  for  war  purposes  by  the  United  States  and  appor- 
tioned to  the  various  States  and  Territories  of  the  Union  and  the  District 
of  Columbia,  according  to  their  respective  populations;  and  whereas,  the 
amount  of  said  tax  so  apportioned  to  the  State  of  California  was  paid  by 
the  State  in  conformity  with  the  pro\'isions  of  said  law;  and  whereas,  while 
part  of  the  other  States  and  Territories  and  the  District  of  Columbia  have, 
like  California,  paid  in  full  the  tax  thus  apportioned  to  them,  respectively, 
13° 
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many  of  those  remaining  have  only  paid  in  part,  and  some  have  paid 
nothing  at  all;  and  whereas,  by  such  reason  of  such  partial  collection  of 
said  taxes  (as  shown  by  the  official  letter  of  the  Secretary  of  the  Treasur}^ 
dated  June  14,  1884)  over  $5,000,000  of  the  same  remains  unpaid,  and  now 
stands  charged  on  the  books  of  the  Treasury  against  the  States  and  Terri- 
tories delinquent,  according  to  the  measure  of  their  respective  dehnquencies; 
and  whereas,  while,  by  the  Act  of  Congress,  the  operation  of  said  law  as 
to  the  collection  of  said  tax  has  long  been  suspended,  still  the  interest  and 
penalties  thereby  required  to  be  collected,  have  been  permitted  to  accumu- 
late, until  now  the  amount  of  the  original  levy,  where  delinquent,  has 
almost  quadrupled;  and  whereas,  to  enforce  collection  of  such  unpaid  tax, 
penalties,  and  costs  would,  in  the  language  of  the  Secretary  of  the  Treasury, 
"  put  a  grievous  burden  upon  the  people  of  the  States  which  are  in  default 
of  payment;"  and  therefore,  in  the  words  of  the  Comptroller  of  the  Treas- 
ury, ''it  is  believed  that  there  is  no  desire  now,  on  the  part  of  any  class  of 
citizens,  that  the  payment  of  this  tax  should  be  enforced; "  and  whereas, 
it  is  contemplated  by  the  Constitution  of  the  United  States,  and  is  required 
by  the  principles  of  common  justice,  that  "taxes  should  be  uniform 
throughout  the  United  States,"  and  that  it  would  be  violative  of  both  to 
compel  the  payment  of  such  levy  by  part  of  the  United  States  and  Terri- 
tories while  others  were  exempt  from  such  burden;  and  whereas,  measures 
are  now  pending  in  both  branches  of  the  present  Congress  (being  House 
Bill  No.  110,  and  Senate  Xo.  795).  which  pro^'ides  for  the  adjustment  of 
this  whole  question,  by  authorizing  the  refunding  to  the  States  and  Terri- 
tories which  have  paid  any  or  all  of  said  tax  the  amount  so  paid,  and  the 
cancellation  of  all  charges  on  account  of  delinqaencv  against  such  States 
and  Territories  as  have  not  paid  the  same;  and  whereas,  the  method  of 
adjustment  proposed  by  said  bills  has  the  hearty  approval  and  indorsement 
of  the  Secretary  and  Comptroller  of  the  Treasury,  to  whom  said  bills  were 
referred  by  the  committees  of  Congress  considering  the  same  for  their  effi- 
cient examination  and  report;  and  whereas,  approving  said  plan  of  adjust- 
ment as  being  in  its  nature  a  measure  of  relief  to  the  States  in  default,  and 
one  of  simple  justice  to  those  which  have  paid,  and  in  \-iew  of  the  impor- 
tant interests  therein  involved  to  the  State  of  California:  therefore. 

Be  it  resolved  by  the  Senate,  the  Assembly  concurring,  That  our  Senators 
and  Representatives  in  Congress  be  requested  to  urge  the  passage  of  the 
bills  hereinbefore  referred  to,  or  other  measures  having  the  same  object  in 
view,  and  to  use  their  best  endeavors,  in  cooperation  with  the  agent  of  this 
State  and  in  support  of  his  efforts,  to  thus  secure  to  the  State  the  amount 
paid  by  her  on  account  of  said  tax. 

Be  it  further  resolved,  That  a  copy  of  the  above  preamble  and  resolution 
be  sent,  by  the  Governor  of  this  State,  to  our  Senators  and  Representatives 
in  Congress,  and  to  our  State  agent. 

State  of  California,  Department  of  State. 

I,  Thomas  L.  Thompson,  Secretary  of  State  of  the  State  of  California,  do 
hereby  certify  that  I  have  carefully  compared  the  annexed  copy  of  Senate 
Concurrent  Resolutions  Xos.  25  and  26,  adopted  by  the  Legislature  of  the 
State  of  California  March  5, 1885,  with  the  original  now  on  file  in  my  office, 
and  the  same  is  a  correct  transcript  therefrom  and  of  the  whole  thereof. 
Also  that  this  authentication  is  in  due  form  and  by  the  proper  officer. 

Witness  mv  hand  and  the  great  seal  of  State,  at  office  in  Sacramento, 
Cahfornia,  the  ninth  dav  of  April,  A.  D.  1886. 

[seal.]  ^  T.  L.  THOMPSON, 

Secretary  of  State. 

By  A.  E.  Shattuck,  Deputy. 
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EXHIBIT  No.  29. 

Forty-ninth  Congress,  first  session.    H.  R.  104. 

In  the   House  of  Representatives.     December  21,  1885 — Read  twice, 
referred  to  the  Comniittee  on  Claims,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL 

To  credit  and  pay  to  the  several  States  and  Territories  and  the  District  of 
Columbia  all  moneys  collected  under  the  direct  tax  levied  by  the  Act  of  Con- 
gress approved  August  fifth,  eighteen  hundred  and  sixty-one. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assernbled,  That  it  shall  be  the  duty  of  the 
Secretary  of  the  Treasury  to  credit  to  each  State  and  Territory  of  the 
L^nited  States  and  the  District  of  Columbia,  a  sum  equal  to  all  collections 
made  from  said  States  and  Territories  and  the  District  of  Columbia  under 
the  Act  of  Congress  approved  August  fifth,  eighteen  hundred  and  sixty-one, 
and  the  amendatory  Acts  thereto,  with  an  additional  sum  of  fifteen  per 
centum  upon  all  amounts  so  collected,  where  such  States  or  Territories  or 
the  District  of  Columbia  have  collected  the  same  without  cost  to  the  United 
States. 

Sec.  2.  That  all  moneys  still  due  to  the  United  States  on  the  quota  of 
direct  tax  api^ortioned  by  section  eight  of  the  Act  of  Congress  approved 
August  fifth,  eighteen  hundred  and  sixty-one,  are  hereby  remitted  and 
relinquished. 

Sec.  3.  That  there  are  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  such  sums  as  may  be  necessary  to 
reimburse  each  State,  Territory,  and  the  District  of  Columbia  for  all  money 
found  due  to  them  under  the  pro\dsions  of  this  Act;  and  the  Treasurer  of 
the  United  States  is  hereby  directed  to  pay  the  same;  provided,  that  where 
the  sums,  or  any  part  thereof,  credited  to  any  State,  Territory,  or  the  Dis- 
trict of  Columbia,  has  been  collected  from  any  citizen  thereof,  either  directly 
or  by  sale,  resale,  or  lease  of  property,  such  sums  shall  be  held  in  trust  by 
such  State,  Territory,  or  the  District  of  Columbia,  for  the  benefit  of  those  of 
its  citizens  from  whom  it  was  collected,  or  their  legal  representatives. 


EXHIBIT  No.  30. 

Forty-ninth  Congress,  first  session.     H.  R.  2776. 

In  the  House  of  Representatives.  January  7,  1886 — Read  twice,  referred 
to  the  Committee  on  the  Judiciary,  and  ordered  to  be  printed.  (With  pro- 
posed amendments.) 

Mr.  Price  introduced  the  following  bill: 

A  BILL 

To  credit  and  pay  the  several  States  and  Territories,  and  the  District  of  Colum- 
bia, all  moneys  collected  under  the  direct  tax  levied  by  the  Act  of  Congress 
approved  August  fifth,  eighteen  hundred  and  sixty-one. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  it  shall  be  the  duty  of  the 
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Secretary  of  the  Treasury  to  credit  to  each  State  and  Territory  of  the 
United  States  and  the  District  of  Cokimbia,  a  sum  equal  to  all  collections 
made  from  said  States  and  Territories  and  the  District  of  Columbia  under 
the  Act  of  Congress,  approved  August  fifth,  eighteen  hundred  and  sixty- 
one,  and  the  amendatory  Acts  thereto,  with  such  additional  credits  as 
under  said  Act  they  are  entitled  to  have  in  consequence  of  having  paid 
any  portion  thereof  without  expense  of  collection  to  the  United  States;  and 
such  sums  also  as  have  been  collected  from  lands  or  owners  thereof  under 
supplemental  Acts  on  any  account  whatever. 

Sec.  2.  That  all  moneys  still  due  to  the  United  States,  on  the  quota  of 
direct  tax  apportioned  by  section  eight  of  the  Act  of  Congress  approved 
August  fifth,  eighteen  hundred  and  sixty-one,  are  hereby  remitted  and 
relinquished. 

Sec.  8.  That  there  is  hereby  appropriated,  out  of  any  money  in  the 
Treasmy  not  otherwise  appropriated,  such  sums  as  may  be  necessary  to 
reimburse  each  State,  Territory,  and  the  District  of  Columbia  for  all  money 
found  due  to  them  under  the  provisions  of  this  Act;  and  the  Treasurer  of 
the  United  States  is  hereby  directed  to  pay  the  same;  provided,  that  when 
the  sums,  or  any  part  thereof,  credited  to  any  State,  Territory,  or  the  Dis- 
trict of  Columbia,  have  been  collected  from  any  citizen  thereof,  either  directly 
or  by  sale,  resale,  or  lease  of  property,  such  sums  shall  be  held  in  trust  by 
such  State,  Territory,  or  the  District  of  Columbia,  for  the  benefit  of  those 
of  its  citizens  from  whom  it  was  collected,  or  their  legal  representatives. 


EXHIBIT  No.  31. 

Forty-ninth  Congress,  first  session.    S.  995. 

In  the  Senate  of  the  United  States.  January  11,  1886 — Mr.  Stanford 
introduced  the  following  bill,  which  was  read  twice,  and  referred  to  the 
Committee  on  the  Judiciary: 

A  BILL 

To  credit  and  pay  to  the  several  States  and  Territories  and  the  District  of 
Columbia  all  moneys  collected  under  the  direct  tax  levied  hy  the  Act  of 
Congress  approved  August  fifth,  eighteen  hundred  and  sixty-one. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  it  shall  be  the  duty  of  the 
Secretary  of  the  Treasury  to  credit  to  each  State  and  Territory  of  the 
United  States,  and  the  District  of  Columbia,  a  sum  equal  to  all  collections 
made  from  said  States  and  Territories  and  District  of  Columbia  under  the 
Act  of  Congress  approved  August  fifth,  eighteen  hundred  and  sixty-one, 
and  the  amendatory  Acts  thereto,  with  an  additional  sum  of  fifteen  per 
centum  upon  all  amounts  so  collected  where  such  States  or  Territories  or 
the  District  of  Columbia  have  collected  the  same  without  cost  to  the 
United  States. 

Sec.  2.  That  all  moneys  still  due  to  the  United  States  on  the  quota  of 
direct  tax  apportioned  by  section  eight  of  the  Act  of  Congress  approved 
August  fifth,  eighteen  hundred  and  sixty-one,  are  hereby  remitted  and 
relinquished. 

Sec.  3.  That  there  is  hereby  appropriated  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated  such  sums  as  may  be  necessary  to 
reimburse  each  State,  Territory,  and  the  District  of  Columbia  for  all  money 
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found  due  to  them  under  the  provisions  of  this  Act,  and  the  Treasurer  of  the 
United  States  is  hereby  directed  to  pay  the  same;  provided,  that  where  the 
sums,  or  any  part  thereof,  credited  to  any  State,  Territory,  or  the  District 
of  Cohimbia,  have  been  collected  from  the  citizens  thereof,  either  directly 
or  by  sale  of  property,  such  sums  shall  be  held  in  trust  by  such  State, 
Territory,  or  the  District  of  Columbia  for  the  benefit  of  those  of  its  citizens 
from  whom  they  were  collected,  or  their  legal  representatives. 


EXHIBIT  No.  32. 

Forty-ninth  Congress,  first  session.    S.  2457.    Calendar  No.  1310.    Report  No.  1138. 

In  the  Senate  of  the  United  States.  May  18,  1886 — Mr.  George,  from 
the  Committee  on  the  Judiciary,  submitted  a  report  (No.  1138)  accompanied 
by  the  following  bill;  which  was  read  the  first  and  second  times,  by  unani- 
mous consent: 

A  BILL 

For  the  relief  of  the  State  of  Georgia. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretary  of  the  Treas- 
ury be  and  he  hereby  is  directed  to  pay,  in  lawful  money,  to  the  State  of 
Georgia,  the  sum  of  $35,555  42,  appropriated  to  said  State  by  an  Act  en- 
titled ''An  Act  to  refund  to  the  State  of  Georgia  certain  money  expended 
by  said  State  for  the  common  defense,"  approved  March  3,  1883,  notwith- 
standing any  claim  of  set-off  arising  from  the  direct  tax  apportioned  to  the 
State  of  Georgia,  by  an  Act  entitled  "An  Act  to  provide  increased  revenue 
from  imposts,  to  pay  interest  on  the  public  debt,  and  for  other  purposes." 


EXHIBIT  No.  33. 

Forty-nintli  Congress,  first  session.    Senate.    Report  No.  1138. 

In  the  Senate  of  the  United  States.    May  18, 1886 — Ordered  to  be  printed. 
Mr.  George,  from  the  Committee  on  the  Judiciary,  submitted  the  follow- 
ing 

REPORT. 

[To  accompany  bill  S.  2457.] 

The  Committee  on  the  Judiciary,  to  whom  were  referred  certain  resolu- 
tions of  the  State  of  Georgia  in  relation  to  a  claim  of  the  State  against  the 
United  States,  submit  the  following  report,  with  accompanying  bill : 

By  an  Act  approved  March  3,  1883  (22  U.  S.  Stat.  L.,  p.  485)  Congress 
appropriated  to  the  State  of  Georgia  $35,555  42  to  reimburse  the  State  for 
an  expenditure  made  in  the  year  1777  for  the  common  defense,  that  claim 
never  ha"vdng  before  been  paid  to  the  State.  The  accounting  officers  of  the 
Treasury  Department  have  declined  to  pay  this  sum  to  the  State  in 
money.  They  allege  as  the  ground  of  this  refusal  that  the  books  of  the 
Treasury  Department  show  that  the  State  of  Georgia  is  indebted  to  the 
United  States  in  the  sum  of  $501,939  86  for  a  balance  due  on  the  sum  of 
$584,367  34  apportioned  to  the  State  as  her  quota  of  $20,000,000,  direct 


198 

tax  leaded  b}'  the  Act  of  August  5.1861  (12  U.  S.  Stat.,  p.  294).  These  offi- 
cers claim  the  right  to  apply  the  said  sum  of  $35,555  42,  so  appropriated 
by  the  Act  of  March  3,  1883,  as  a  set-off  against  this  alleged  indebtedness 
of  the  State  of  Georgia. 

An  examination  of  the  printed  opinion  of  the  First  Comptroller  on  this 
subject  will  show  that  this  alleged  indebtedness  of  the  State  of  Georgia  is 
based  mainly  upon  the  fact  that  his  predecessor,  on  May  29, 1868,  certified 
to  the  Register  of  the  Treasury  that  the  State  of  Georgia  was  a  debtor  to 
the  United  States  to  the  amount  of  the  direct  tax  so  apportioned  to  her, 
and  that  on  this  an  entry  was  made  on  the  books  of  the  Treasmy  charging 
the  State  accordingly,  and  that  this  certificate  and  entry,  however  errone- 
ous the}'  may  be,  are  irreversible  by  the  Treasury  officials.  It  is  also 
insisted  that  this  charge  against  the  State  is  proper  and  legal  under  the 
Acts  of  Congress.  Against  this  the  State  of  Georgia  protests  through  reso- 
lutions of  her  Legislature,  and  insists  that  she  is  entitled  to  payment  in 
money.  These  resolutions  have  been  referred  to  the  committee,  and  they 
constitute  the  subject-matter  on  which  we  are  now  called  on  to  act. 

We  express  no  opinion  as  to  the  propriety  of  the  action  of  the  Treasur}^ 
Department  in  holding  as  final,  so  far  as  it  is  concerned,  the  action  of  the 
Comptroller  in  1868,  in  causing  the  State  of  Georgia  to  be  entered  as  a 
debtor  to  the  United  States  on  the  books  of  the  Treasury,  as  above  stated. 

Our  inquiry  will  be  confined  to  the  question  raised,  as  to  the  reahty 
and  lawfulness  of  the  alleged  indebtedness  on  the  part  of  the  State  in  its 
organized  and  corporate  capacity,  for  we  assume  that  it  will  not  be  contro- 
verted that  the  State  is  not  liable  either  to  the  United  States  or  any  other 
person  or  corporation  for  the  separate  and  individual  debts  of  any  portion 
of  her  citizens,  or  even  of  all  of  them  if  the  demand  be  against  each  one 
separately  for  a  distinct  and  separate  share  of  the  aggregated  whole.  If 
there  be  no  legal  demand  against  Georgia  as  a  State,  in  her  organized 
political  capacit}'.  no  demand  which  she  is  bound  to  pay  out  of  her  Treas- 
ury, by  taxation  leWed  according  to  her  laws  on  the  persons  and  property 
in  the  State  liable  to  taxation.it  is  too  clear  for  controversy,  that  the  United 
States  cannot,  by  any  trick  in  bookkeeping  in  any  of  her  departments 
lawfullv  refuse  to  pay  to  her  an  ascertained  and  acknowledged  debt  to  the 
State,  or  apply  it  as  a  set-ofi\ 

A  set-off.  ex  ri  termini,  means  the  application  of  a  valid  legal  demand 
against  the  creditor  in  satisfaction  or  diminution  of  his  claim.  A  set-ofi" 
actually  completed  imphes  the  prior  existence  of  valid  and  lawful  de- 
mands between  the  creditor  and  debtoi".  and  which  are  finally  settled  by 
the  transaction.  The  demand  against  the  creditor  must  be  against  him 
in  the  same  character  and  afiecting  the  same  right  as  the  demand  against 
which  it  is  opposed.  A  demand  against  one  in  a  fiduciary  or  trust  rela- 
tion cannot  be  set-off  against  a  claim  which  he  asserts  in  his  individual 
and  personal  right,  and  vice  versa;  and  a  demand  against  one  in  a  par- 
ticular fiduciary  character  cannot  be  set-ofi"  against  a  claim  he  asserts  in 
a  different  fiduciary  relation.  A  set-off  is  allowable  only  because  it  is  a 
lawful  satisfaction  or  diminution  of  a  demand,  which  is  of  itself  property 
out  of  which  the  person  asserting  the  set-off  is  entitled  to  be  paid. 

An  acknowledged  debtor  cannot  therefore  rightfully  refuse  payment  of 
his  indebtedness  upon  any  ground  connected  with  the  right  of  set-off  unless 
he  can  show  he  has  a  valid  debt  against  his  creditor,  which  the  latter  owes 
to  him  in  the  same  character  and  in  the  same  right  in  which  the  creditor's 
debt  is  due. 

That  the  United  States  are  a  debtor  is  luidisputed.  The  debt  to 
Georgia  is  acknowledged  by  statute  directmg  it  to  be  paid.     AMiether  the 
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State  of  Georgia  is  a  debtor  to  the  United  States  is  therefore  the  only 
question  to  be  settled. 

Whatever  ma}'  be  the  effect  of  the  entry  on  the  books  of  the  Treasury 
Department,  made  in  1868,  so  far  as  it  relates  to  the  powers  and  duties  of 
the  accounting  otficers  to  observe  or  to  disregard  it,  is  wholl}'  immaterial 
in  this  controversy.  Such  entry  is  the  mere  ex  parte  act  of  one  of  the 
parties  or  its  agents.  It  does  not  bind  the  other,  either  in  law  or  in  morals. 
It  cannot  be  maintained  that  a  debt  can  be  created  by  a  wrongful  entry, 
whether  it  came  from  the  fraud  or  ignorance  of  the  officer  making  it.  Its 
legal  effect  and  force  depends  not  on  the  fact  of  entry,  but  on  its  rightful- 
ness and  legality.  The  State  of  Georgia  cannot  be  estopped  by  it,  nor 
affected  by  it  in  any  way,  for  the  State  was  no  party  to  it.  She  had  neither 
the  power  to  object  to  it  effectually,  nor  to  appeal  from  it. 

So  we  must  consider  the  question  as  if  such  entr}''  constituted  a  mere 
assertion  of  right  made  on  behalf  of  the  United  States,  not  a  decision  or 
settlement  of  the  rights  of  Georgia.  We  must  look  into  the  case  as  if  no 
such  entry  had  been  made. 

It  is  unnecessary  to  inquire  whether  Congress  had  constitutional  power 
to  make  the  State  of  Georgia  a  debtor  to  the  United  States  on  account  of 
the  direct  tax,  if  it  shall  appear  that  the  Acts  of  Congress  do  not  attempt 
to  create  such  a  relation. 

An  examination  of  the  Act  of  August  5, 1861,  heretofore  cited,  will  make 
it  very  clear  that  the  intent  of  Congress  in  enacting  it  was  to  levy  a  tax  on 
indi\dduals,  making  them  debtors  to  the  United  States  for  their  several  and 
separate  shares  after  they  were  ascertained  by  assessment.  The  thing 
taxed  was  land,  and  the  persons  who  were  to  pay  the  tax  were  the  owners 
of  the  land,  each  according  to  the  value  of  his  land,  as  compared  with  the 
value  of  all  land  within  the  State. 

Two  Acts  were  necessary  in  relation  to  the  apportionment  of  the  tax; 
one  was  to  be  done  by  Congress  itself,  and  the  other  under  their  authority, 
and  according  to  rules  prescribed  by  them.  The  first  was  to  fix  the  total 
amount  to  be  collected  throughout  the  Union,  and  to  apportion  this  sum 
among  the  people  of  the  several  States.  The  second  was,  after  fixing  the 
sum  to  be  collected  in  each  State  from  the  owners  of  the  land  therein,  to 
apportion  this  sum  for  payment  among  the  land  owners  in  that  State.  By 
the  Constitution  the  apportionment,  as  between  the  States,  was  to  be  on 
the  basis  of  population,  without  reference  to  their  aggregate  or  individual 
wealth;  by  a  necessary  law  of  taxation,  the  apportionment  of  the  sum 
allotted  to  the  people  of  each  State  was  among  the  owners  of  the  property 
taxed,  and  according  to  the  value  of  the  property  owned  by  each. 

When  Congress  came  to  perform  this  last  act,  or  prescribe  rules  for  its 
performance,  they  pro\dded,  in  unmistakable  language,  who  were  to  be  the 
debtors  for  the  tax.  If  the  States  were  to  be  the  debtors,  provision  would 
have  been  made  for  payment  by  the  States  out  of  their  Treasuries,  or  by 
State  action  in  some  way.  Nothing  else  would  have  been  necessary.  But 
this  course  was  not  pursued.  The  Act  carefully  provides  for  the  appoint- 
ment of  Assessors  to  fix  the  share  of  each  taxpayer.  It  then  pro^^des  for 
Collectors  to  enforce  collection  from  each  taxpayer.  All  the  lands  in  the 
State,  with  inconsiderable  exceptions  (and  among  them  lands  owned  by 
the  State),  were  to  be  valued.  The  amount  due  for  each  tract  was  to  be 
charged  against  the  owner,  who  was  declared  to  be  "liable  to  pay  the 
direct  tax."  A  list  of  these,  together  "  with  the  tax  payable  by  each,"  was 
required  to  be  made.  The  tax  was  to  be  demanded  of  the  taxpayers  at 
their  dwellings.  On  refusal  of  payment  the  personal  property  of  each 
delinquent  was  required  to  be  seized  and  sold  for  the  payment  of  his  tax. 
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If  no  personalty  could  be  found,  then  so  much  of  the  land  of  each  tax- 
payer was  required  to  be  sold  as  was  necessary  to  pay  the  tax  assessed 
against  him;  and  if  the  amount  was  not  bid,  then  the  Collector  was  to  bid 
the  amount  for  the  United  States,  and  buy  the  land  for  them.  The  sur- 
plus produced  by  a  sale  was  required  to  be  paid  to  the  owner,  and  he  and 
his  heirs  were  allowed  to  redeem.  The  tax,  when  collected,  was  to  be  paid 
by  United  States  Collectors  into  the  United  States  Treasury. 

In  all  this  there  is  not  a  single  word  or  hint  that  Congress  regarded  the 
State  as  a  debtor,  or  that  the  State  was  in  any  way  to  have  any  agency  in 
or  responsibility  for  the  collection.  The  State,  so  far,  is  not  allowed  even 
to  pay  it  out  of  its  Treasury. 

In  the  fifty-third  section,  however,  the  States  are  mentioned,  but  in  terms 
which  necessarily  exclude  the  idea  that  Congress  intended  to  impose  a 
liability  on  them.  This  section,  among  other  things,  provides  "  that  any 
State  or  Territory,  or  the  District  of  Columbia,  may  lawfully  assume,  assess, 
collect,  and  pay  into  the  Treasury  of  the  United  States  the  direct  tax  or  its 
quota  imposed  by  this  Act;"  and  provision  is  made  for  notice  to  be  given 
of  this  assumption,  and  a  deduction  of  fifteen  per  cent  is  allowed  in  case 
of  prompt  payment.  This  is  wholly  inconsistent  with  the  idea  that  the 
State  was  a  debtor  until  assumption  and  notice  of  it,  as  provided  in  this 
section;  but  this  is  made  still  plainer,  if  possible,  by  a  subsequent  pro- 
vision in  the  same  section,  where  it  is  enacted  that  the  quota  of  each 
"  shall  be  liable  to  be  paid  and  satisfied,  in  whole  or  in  part,  by  the  release 
of  such  State,  Territory,  or  District  of  Columbia,  duly  executed  to  the 
United  States,  of  any  determined  or  liquidated  demand  against  the  United 
States."  Here  the  right  of  set-ofi"  is  allowed,  but  only  on  the  condition  that 
the  State  should  first  release  a  determined  and  liquidated  demand  against 
the  United  States.  In  the  case  of  Georgia  there  was  no  assumption  of  the 
tax,  and  no  release  nor  mllingness  to  release  to  the  United  States  a  demand 
held  by  her.  To  say  now  that  the  State  is  a  debtor  reverses  and  abrogates 
all  these  various  provisions  of  the  statute,  clearly  proving  that  the  land 
owners,  and  not  the  State,  are  the  debtors. 

Plain  as  this  is,  it  is,  if  possible,  made  even  clearer  by  a  consideration 
of  the  Act  of  July  2,  1862  (12  U.  S.  Stat.,  p.  422),  in  relation  to  the  col- 
lection of  this  tax  in  the  insurrectionary  States,  of  which  Georgia  was  one. 
As  to  said  States,  this  Act  provides  that  whenever  any  portion  of  them 
shall  become  subject  to  the  authority  of  the  United  States,  the  President 
may  provide  for  collecting  the  tax  in  such  portions ;  that  the  lands  in  such 
parts  shall  be  charged  with  that  portion  of  the  tax  apportioned  to  the  State 
in  which  they  lie  as  their  value  should  bear  to  the  value  of  all  the  lands  in 
the  State,  as  shown  by  the  last  assessment  under  State  authority  prior  to 
1861.  The  Act  distinctly  and  clearly  provides  that,  on  payment  of  the 
tax  so  apportioned,  the  land  so  paid  on  shall  be  discharged  from  all  fur- 
ther liability  on  account  of  said  tax.  It  is  impossible  that  this  can  stand 
with  the  idea  that  the  tax  is  a  debt  against  the  State,  to  be  paid  out  of  its 
general  revenue,  or  out  of  debts  due  to  it,  which  are  but,  pro  tanto,  a  sub- 
stitute for  its  general  revenue:  since,  if  a  debt  be  lost,  or  in  anyway  should 
become  unavailable,  the  deficit  thereby  created  must  be  made  good  out  of 
the  general  revenues  of  the  State. 

Under  this  law,  as  appears  by  the  Comptroller's  report,  about  $70,000 
(or  about  one  eighth  of  the  tax)  has  been  paid;  and  the  lands  on  which 
this  payment  was  made  are  discharged  from  all  liability  on  account  of 
this  tax.  Now,  if  this  set-off'  is  enforced  against  the  State,  then  the  amount 
is  lost  to  the  general  Treasury  of  the  State,  and  this  sum  would  have  to  be 
made  good  by  taxation  under  State  authority,  under  its  general  revenue 
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laws,  under  which  these  lands  would  be  equally  taxed  with  all  other  lands 
in  the  State.  And  thus  would  the  plighted  faith  of  the  United  States  to 
the  owners  of  these  lands  be  broken. 

Another  provision  in  this  Act  of  July  2, 1862,  shows  clearly  that  this  tax 
was  not  regarded  as  a  debt  against  the  State.  By  Section  12  of  the  Act  it 
is  provided  that  lands  bought  by  the  United  States  for  this  direct  tax 
should  be  sold,  and  one  half  the  proceeds  should  be  paid  to  the  State — one 
fourth  to  indemnify  loyal  citizens  for  losses  sustained  in  war,  and  the  other 
fourth  to  be  used  by  the  State  in  remo\dng  persons  (willing  to  go)  of  Afri- 
can descent  to  Hayti  or  Liberia.  If  the  State  was  regarded  as  a  debtor  to 
the  United  States  to  the  whole  amount  of  the  uncollected  tax,  it  seems 
strange  that  money  accruing  in  the  attempt  to  enforce  the  collection  of  the 
tax  should  be  directed  to  be  paid  to  the  State. 

Again,  this  tax  is  a  tax  on  land;  and  it  could  not  have  been  apportioned 
among  the  States  as  this  was,  except  as  a  direct  tax  on  land.  Being  a  tax 
on  land,  no  other  property  but  land  could  be  taxed  under  the  law,  and  no 
other  persons  but  land  owners  made  liable  to  pay  it.  The  statute  recog- 
nizes this,  and  proceeds,  as  we  have  shown,  on  this  theory,  and  on  that 
alone.  Of  the  1,500,000  people  of  Georgia  in  1862,  when  this  tax  was 
required  to  be  assessed  and  paid,  probably  not  more  than  twenty-five  thou- 
sand were  land  owners,  or  could  be  made  liable  to  pay  the  tax.  It  has 
been  shown  that  the  true  intent  of  this  Act  was  to  make  each  of  these 
twenty-five  thousand  persons  separate  debtors  to  the  United  States,  each  for 
the  ascertained  and  apportioned  amount  accruing  on  his  land,  which,  when 
paid  by  him,  relieved  him  and  his  property  from  all  further  liability  on 
account  of  said  tax.  Now,  if  the  principle  on  which  alone  this  set-off  can 
be  allowed  is  recognized  as  true,  viz. :  that  the  State  is  debtor,  then  it  will 
follow  that,  contrary  to  the  plain  pro^dsions  of  the  Acts  of  1861  and  1862, 
all  the  people  of  Georgia  who  own  property  of  any  kind,  or  pay  taxes  on 
polls,  become  jointly  liable  for  the  amount  of  the  unpaid  tax — a  sum 
made  up  of  the  separate  debts  of  these  twenty-five  thousand  land  owners — 
and  thus  this  tax  on  land  alone  becomes  in  fact  a  tax  on  all  the  property 
and  persons  in  the  State  subject  to  taxation. 

Sa  far  we  have  considered  the  question  solely  on  its  legal  aspects  ;  we  do 
not  propose  to  present  any  other.  It  is,  however,  clearly  relevant  to  the 
legal  merits  of  the  controversy,  if  not  directly  involved  in  it,  to  consider 
the  relations  which  the  present  population  of  Georgia  bear  to  the  debt  of 
the  twenty-five  thousand  land  owners  of  the  State  in  the  year  1861. 

It  is  now  a  quarter  of  a  century  since  the  direct  tax  was  imposed.  It  is 
certain  that  largely  more  than  one  half  of  the  people  then  living  are  now 
dead.  Xearl}'  one  half  of  the  people  of  Georgia — now  citizens — were  then 
mere  property.  They  were  not  taxpayers,  but  constituted  property  on 
which  taxes  were  paid.  If  this  tax  is  now  enforced,  either  partially  or 
wholly  by  set-off  or  otherwise,  against  the  State  as  a  State,  or  against  the 
people  of  the  State  as  an  organized  political  community,  the  enforcement 
can  only  be  against  the  present  citizens,  the  present  taxpayers  of  the  State. 
This  would  result  in  making  the  present  population  of  Georgia,  whether 
owners  of  land  or  not,  pay  the  debt  of  a  small  portion  of  her  citizens  who 
were  land  owners  a  quarter  of  a  century  ago.  This  certainly  is  not  justi- 
fied by  law. 

Whether  the  United  States  have  any  remedy  now  for  the  collection  of 
this  tax  does  not  come  within  our  pro^'ince  to  inquire;  nor  does  the  ques- 
tion whether  it  would  now  be  just  to  undertake  to  collect  it.  It  may  be 
remarked,  however,  that  the  tax  was  levied  in  1861,  during  the  civil  war; 
that  after  the  war  ended,  the  collection  of  the  tax  was  suspended  by  Act 
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of  Congress  till  January  1,  1868,  and  then  by  another  Act  of  Congress  till 
January,  1869.  Since  this  last  date  no  attempt  has  been  made  by  the 
executive  department  to  collect  it.  Nor  has  Congress  made  any  complaint 
of  this  failure.  In  a  report  (Xo.  592)  on  this  case  made  b}'  the  Senate  Com- 
luittee  on  Claims,  through  Mr.  Hoar,  first  session  Forty-eighth  Congress,  it 
is  stated,  "We  do  not  think  that  it  was  the  expectation  of  Congress  that 
such  a  set-off  would  be  required,  or  that  it  is  intended  to  enforce  against 
any  delinquent  State  the  payment  in  money  of  its  share  of  such  a  tax." 

The  committee  reach  the  conclusion  that  the  direct  tax  levied  by  the  Act 
of  August  5.  1861,  is  not  a  legal  debt  in  favor  of  the  United  States  against 
am'  State  which  has  not,  by  authority  of  its  Legislatm-e,  assumed  pa^Tiient 
of  the  quota  apportioned  to  it,  and  hence  that  the  demand  of  the  State  of 
Georgia  for  payment  in  lawful  money  of  the  sum  of  $35,555  42,  appropri- 
ated by  the  Act  of  March  3,  1883.  is  not  subject  to  be  set  off  by  any  claim 
which  the  United  States  may  have  against  her  on  account  of  said  direct 
tax.  They  therefore  recommend  the  passage  of  the  accompanying  bill, 
providing  for  the  payment  in  money  of  the  amount  appropriated  by  the 
Act  of  March  3,  1883,  heretofore  referred  to. 


EXHIBIT  No.  34. 

Forty-ninth  Congress,  first  session.    H.  R.  1. 

In  the   House  of  Representatives.     December  19,  1885 — Read   twice, 
referred  to  the  Committee  on  "W^ar  Claims,  and  ordered  to  be  printed. 
Mr.  Hammond  introduced  the  following  bill: 

A  BILL 

To  require  the  payvient  in  cask  to  the  State  of  Georgia  of  thirty-five  thousand 
five  hundred  and  fifty-five  dollars  and  forty-tioo  cents,  appropriated  by  said 
State  by  an  Act  to  refund  to  the  State  of  Georgia  certain  money  expended 
by  said  State  for  the  conimon  defense  in  seventeen  hundred  and  seventy-seven y 
approved  March  third,  eighteen  hundred  and  eighty-three. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretar}-  of  the  Treas- 
ury be  and  he  is  hereby  directed  and  required  to  pay  to  the  State  of  Georgia, 
or  its  lawfully  authorized  agent,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  the  sum  of  thirty-five  thousand  five  hundred  and 
fifty-five  dollars  and  forty-two  cents,  in  cash,  which  sum  was  appropriated 
for  the  said  State  by  an  Act  to  refund  to  the  State  of  Georgia  certain 
money  expended  by  said  State  for  the  common  defense  in  seventeen  hun- 
dred and  seventy-seven,  approved  March  third,  eighteen  hundred  and 
eighty-three. 

Sec.  2.  That  all  laws,  or  parts  of  laws,  and  all  rulings  or  decisions  of 
any  department  of  the  Government,  or  of  any  officer  thereof,  inconsistent 
with  the  foregoing  section,  be  and  are  hereby  repealed  and  annulled. 


EXHIBIT  No.  35. 

Forty-ninth  Congress,  first  session.    H.  E.  3.    Report  No.  35. 

In  the  House  of  Representatives.     December  19,  1885 — Read  twice,  re- 
ferred to  the  Committee  on  the  Judiciary,  and  ordered  to  be  printed. 
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January  19,  1886 — Referred  to  the  House  calendar,  and  ordered  to  be 
printed. 

Mr.  Hammond  introduced  the  following  bill: 

A  BILL 

To  prevent  the  claim  of  the  ivar  taxes  under  the  Act  of  August  fifth,  eighteen 
hundred  and  sixty-one,  and  Acts  amendatory  thereof,  hy  the  United  States, 
as  set-off  against  States  having  claims  against  the  General  Government. 

Be  it  enacted  hy  the  Senate  and  House  of  Bepresentatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  it  shall  not  be  lawful  for  the 
Secretary  of  the  Treasury,  or  other  person  charged  with  or  concerned  in  the 
payment  of  any  sum  of  money  from  the  United  States  to  any  State  of  the 
Union,  to  withhold  the  same  from  such  State,  or  its  duly  authorized  agent, 
by  reason  of  any  claim  that  such  State  is  bound  for  any  part  of  the  war 
tax  levied  by  the  Act  of  August  fifth,  eighteen  hundred  and  sixty-one,  or 
any  Act  amendatory  thereof,  or  to  treat  the  said  tax  in  any  way  as  a  set-oflf 
against  any  claim  in  favor  of  any  State. 

Sec.  2.  That  all  laws  or  parts  of  laws,  and  all  rulings  or  decisions  of 
any  department  of  the  Government,  or  of  any  officer  thereof,  inconsistent 
with  the  foregoing  section,  be  and  are  hereby  repealed  and  annulled. 


EXHIBIT  No.  36. 

WAR   TAXES   AS   SET-OFF   AGAINST    STATE    CLAIMS. 

.  Mr.  Hammond,  by  direction  of  the  Committee  on  the  Judiciary,  called 
up  from  the  House  Calendar  for  present  consideration  the  bill  (H.  R.  3)  to 
prevent  the  claim  of  the  war  taxes  under  the  Act  of  August  5,  1861,  and 
Acts  amendatory  thereof,  by  the  United  States,  as  set-oflf  against  States 
ha\dng  claims  against  the  General  Government. 
The  bill  was  read  as  follows: 

Be  it  enacted,  etc.,  That  it  shall  not  be  lawful  for  the  Secretary  of  the  Treasury,  or  other 

E arson  charged  with  or  concerned  in  the  payment  of  any  sum  of  money  from  the  United 
tates  to  any  State  of  the  Union,  to  withhold  the  same  from  such  State,  or  its  duly  author- 
ized agent,  by  reason  of  any  claim  that  such  State  is  bound  for  any  part  of  the  war  tax 
levied  by  the  Act  of  August  5,  IHdl,  or  any  Act  amendatory  thereof,  or  to  treat  the  said 
tax  in  any  way  as  a  set-off  against  any  claim  in  favor  of  any  State. 

Sec.  2.  That  all  laws  or  parts  of  laws,  and  all  rulings  or  decisions  of  any  department  of 
the  Government  or  of  any  officer  thereof,  inconsistent  with  the  foregoing  section,  be  and 
are  hereby  repealed  and  annulled. 

Mr.  Holman.  I  trust  the  gentleman  from  Georgia  will  allow  the  report 
of  the  committee  to  be  read. 

Mr.  Hammond.  The  gentleman  from  Indiana  suggests  the  report  of  the 
Committee  on  the  Judiciary  be  read; 

The  Speaker.  The  reading  of  the  report  will  come  out  of  the  gentleman's 
time. 

Mr.  Hammond.  I  do  not  desire  it  to  be  read  in  my  time;  but  as  this 
bill  will  occupy  more  than  this  hour,  I  would  suggest,  by  unanimous  con- 
sent, the  report  of  the  committee  together  with  the  views  of  the  majority  be 
printed  in  the  Record  to-morrow  morning,  and  then  every  gentleman  can 
have  them  on  his  table  before  discussion  is  ended,  and  before  we  are  called 
upon  to  vote. 
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Mr.  Holman.     I  hope  that  will  be  done. 

Mr.  Hammond.  Then  I  ask,  by  mianimous  consent,  that  the  report  of 
the  committee,  together  with  the  "^iews  of  the  minority,  be  printed  in  the 
Record. 

There  was  no  objection,  and  it  was  ordered  accordingly. 

The  report  of  the  Committee  on  the  Judiciar}'  as  well  as  the  ^iews  of  the 
minority  are  as  follows: 

Mr.  Hammond,  from  the  Committee  on  the  Judiciary,  submitted  the  following  reports 
to  accompany  bill  H.  E.  3: 

The  Committee  on  the  Judiciary,  to  whom  was  referred  bill  H.  E.  3.  have  considered  the 
same,  and  submitted  the  following  report : 

By  an  Act  of  Congress  approved  March  3, 1883,  the  Secretary  of  the  Treasury  was  required 
to  pay  to  the  State  of  Georgia  $S.5,.'i55  42  (see  22  F.  S.  Stat.,  485).  It  was  not  paid  because 
of  a  decision  of  Mr.  Lawrence,  First  Comptroller  of  the  Treasury,  placing  it  to  the  credit  of 
the  State  on  the  books  of  the  Treasury  against  a  sum  charged  there  against  the  State  as 
its  quota  of  a  direct  tax  levied  during  the  late  war. 

Bill  H.  E.  4703,  first  session  Forty-eiehth  Congress,  was  to  compel  payment,  that  decision 
to  the  contrary  notwithstanding."  The  Judiciary  Committee,  by  Mr.  Hammond,  on  the 
eleventh  of  March,  1884,  reported  in  favor  of  the  passage  of  that  bUl.  (See  Eeport  No.  752, 
first  session  Forty-eighth  Congress.) 

On  the  second  of  May,  1884.  Mr.  Barksdale  of  Mississippi,  introduced  and  had  referred 
to  said  committee  a  biU  (H.  E.  68'i7)  to  atithorize  settlements  with  any  State,  and  directing 
that  "in  such  settlement  and  adjustment  no  charge  shall  be  made,  or  if  made,  shall  be 
valid  by  way  of  set-off  or  otherwise  against  any  State  on  account  of  the  direct  war  tax  laid 
by  Congress  by  an  Act  approved  August  5,  18(31." 

On  the  twentieth  of  May,  1884,  said  committee,  by  Mr.  Hammond,  reported  thereon  as 
follows : 

"The  obstacles  in  the  way  of  paying  claims  of  States  against  the  General  Government 
growing  out  of  the  charge  "of  the  "direct  war  tax  against  the  States  on  the  books  of  the 
Treasury  Department,  and  the  opinions  by  Treasury  officials  thereon,  as  well  as  the  rea- 
sons why  those  obstacles  should  be  removed,  are  set  forth  in  Eeport  No.  752  of  this  session 
of  Congress  in  the  Georgia  case,  made  on  the of  March.  1884. 

"Your  committee  believe  that  the  relief  therein  recommended  for  that  State  should  be 
general  as  to  all  the  States  against  which  such  set-off  of  war  taxes  is  being  or  may  be 
claimed,  and  report  accordingly.  They,  however,  report  a  substitute  for  bill  H.  E.  6867, 
and  recommend  the  passage  of  the  substitute  herewith  submitted." 

The  substitute  so  reported  was  this: 

"  That  it  shall  not  be  lawful  for  the  Secretary  of  the  Treasury,  or  other  person  charged 
with  or  concerned  in  the  payment  of  any  sum  of  money  from  the  TTnited  .States  to  any 
State  of  the  Union,  to  withhold  the  same  from  such  State,  or  its  duly  authorized  agent,  by 
reason  of  any  claim  that  such  State  is  bound  for  any  part  of  the  war  tax  levied  by  the  Act 
of  August  5,1861,  or  any  Act  amendatory  thereof,  or  to  treat  the  said  tax  in  any  way  as  a 
set-off  against  any  claim  in  favor  of  any  State. 

"  Sec.  2.  That  all  laws  or  parts  of  laws,  and  all  rulings  or  decisions  of  any  department  of 
the  Government,  or  of  any  officer  thereof,  inconsistent  with  the  foregoing  section  be  and 
are  hereby  repealed  and  annulled." 

This  report  was  No.  1658,  and  the  substitute  biU  It.  E.  7082,  first  session.  Forty-eighth  Con- 
gress. The  substituted  bill  and  Georgia's  separate  bill  both  remained  on  the  calendar,  but 
were  never  reached  in  the  last  Congress.  The  present  bill  (H.  E.  3)  is  a  copy  of  said 
substitute. 

This  committee  adopted  the  reasoning  of  the  former  Judiciary  Committee  in  those 
reports. 

While  the  former  was  on  the  Georgia  case  only,  it  covered  all  the  States  in  like  condi- 
tion. Omitting,  therefore,  only  the  introductory  parts  already  substantially  given,  your 
committee  adopts  the  language  of  that  report  as  follows: 

"  A  little  history  wiU  cast  much  light  upon  the  subject.  The  Act  of  August  5, 1861,  pro- 
vided for  Collectors  and  Assessors,  and  for  lists  of  property  '  from  all  persons  owning,  and 
possessing,  and  having  the  care  or  management  of  any  lands,'  etc.,  for  the  purpose  of  taxing 
the  same.    (Sections  14  to  29,  inclusive.) 

"  Section  33  enacted  that '  the  taxes  so  assessed  shall  be  and  remain  a  lien  upon  all  lands 
and  other  real  estate  of  the  individuals  who  may  be  assessed  for  the  same"  for  two  years. 

"Section  52  provided  that  as  soon  as  Federal  authority  could  be  restored  in  the  Southern 
States  the  tax  should  be  collected  •  from  the  persons  residing  or  holding  property  or  stocks 
therein.' 

"  The  eighth  section  enacted — 

"  That  a  direct  tax  of  :j;20,000,000  be  and  is  hereby  annually  laid  upon  the  United  States, 
and  the  same  shall  be  and  is  herebv  apportioned  to  the  States,  respectivelv,  in  manner 
following:    *    *    *    To  the  State  of  "Georgia,  f584.367  33i." 

"To  the  other  States  according  to  their  populations,  respectively.  But  so  far  from  pro- 
posing to  tax  the  States  as  such,  by  Section  13  it  expressly  exempted  from  such  taxes  'all 
property,  of  whatever  kind    *    *    "*    belonging  to  the  United  States  or  any  State,'  etc. 
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"Section  53  enacted  'that  any  State  or  Territory  and  the  District  of  Columbia  may  law- 
fully assume,  assess,  collect,  and  pay  into  the  Treasury  of  the  United  States  the  direct  tax, 
or  its  (juota  thereof,  imposed  by  this  Act  upon  the  State,  Territorj',  or  the  District  of 
Columbia  in  its  own  way  and  manner,  by  and  through  its  own  officers.  Assessors,  and 
Collectors,"  with  deduction  of  fifteen  per  cent  if  paid  by  the  thirtieth  of  June,  and  of  ten 
per  cent  if  paid  by  the  last  of  September,  of  the  tax  year. 

"It  further  provided  'that  whenever  notice  of  the  intention  to  make  such  payment  bv 
the  State,  Territory,  and  the  District  of  Columbia  shall  have  been  given  to  the  Secretary 
of  the  Treasury,'  then  the  United  States  should  cease  trying  to  collect  by  its  otficers  unless 
such  State  should  'be  in  default.'  In  that  event  the  Secretary  of  the"  Treasury  'was  to 
collect  all  or  any  part  of  said  direct  tax  the  same  as  though  said  State,  Territory,  or  Dis- 
trict had  not  given  notice  nor  assumed  to  levj',  collect,  and  pay  said  taxes  or  anv  part 
thereof '  (Section  46). 

"Said  Section  53  further  provided — 

"'That  the  amount  of  direct  tax  apportioned  to  any  State,  Territory,  or  the  District  of 
Columbia,  shall  be  liable  to  be  paid  and  satisfied  in  whole  or  in  part  by  the  release  of  such 
State,  Territory,  or  District,  duly  executed  to  the  United  States,  of  "any  liquidated  and 
determined  claim  of  such  State,  Territory,  or  District  of  equal  amount  against  the  United 
States  with  the  same  abatement  as  if  it  were  paid  in  money.'  (See  12  if.  S.  Statutes,  292- 
312.) 

"Another  law  of  June  7,  1862,  applied  only  to  the  States  in  'insurrection  or  rebellion.' 
It  made  the  tax  upon  each  parcel  of  land  in" each  State  chargeable  with  the  tax  due  upon 
that  parcel,  plus  fifty  per  cent,  and  made  a  lien  on  the  lands  therefor.  It  provided  that '  the 
owner  or  owners  of  said  lots  or  parcels  of  lands'  might  discharge  them  by  paying  within 
a  fixed  time. 

"It  provided  for  commissions  to  collect  the  tax  in  those  States,  to  sell  the  lands  of 
defaulting  owners,  etc.,  but  was  silent  as  to  anv  assumption  of  the  tax  bv  those  States. 
(12  U.  S.  Statutes,  422-426.) 

"  From  time  to  time  Congress  passed  other  Acts  as  to  direct  taxes,  but  none  of  them 
seem  to  have  any  bearing  upon  this  question.  For  instance,  that  of  May  13, 1862,  enlarged 
the  release  proviso  to  include  certain  expenditures  of  the  States  in  sending  troops  to  the 
war,  etc.  {Ih.  384);  that  of  July  1,  1862,  limited  the  collection  to  one  year,  till  April,  186,5 
(lb.  489),  and  that  of  February  6, 1863,  provided  for  sales  of  lands  and  redemption  bv  their 
'owners' (/Z>.  640). 

"All  the  States,  etc.,  'formallj^  assumed  the  payment  of  the  tax  except  Delaware,  the 
Territory  of  Colorado,  and  the  eleven  insurrectionary  States.'  (Report  Commissioner 
Internal  Revenue,  1870.    See  Ex.  Doc.  24,  first  session  Forty-sixth  Congress,  236.) 

"The  collection  of  them  was  suspended  as  to  unpaid  sums  by  Congress. 

"In  18*38  an  account  was  opened  upon  the  books  of  the  Treasury  Department  against 
the  State  of  Georgia  for  her  said  quota  of  the  direct  tax,  though  "Georgia  had  in  no  wav 
assumed  to  pay  the  same.  We  stop  not  now  to  discuss  why  that  was  done,  but  proceed 
with  the  history. 

"The  Western  and  Atlantic  Railroad  belongs  to  Georgia.  The  State  bought  for  said  road 
some  of  the  rolling  stock  which  had  been  used  by  the  United  States  at  the  South  in  prose- 
cuting the  late  war.  This  property  was  paid  for  in  cash,  the  last  payment  being  on  the 
sixteenth  of  October,  1867.  By  an  Act  approved  the  third  of  March,  1877,  because  of  alleged 
overvaluation  of  said  property  when  sold.  Congress  authorized  the  reopening  of  said 
account  and  adjustment  thereof.    The  Act  required : 

"'That  when  said  claims  shall  have  been  adjusted  in  pursuance  of  the  provisions  of  this 
Act  the  Secretary  of  War  be  and  he  is  hereby  authorized  to  issue  his  warrant  on  the 
Treasury  of  the  United  States  to  the  Governor  of  Georgia  or  his  order,  for  the  amount  of 
monev  it  is  found  ought  to  be  refunded  to  said  railroad  on  account  of  said  settlement."  (19 
U.  S.  fetat.,  402-3.) 

"The  amount  found  to  be  due  the  State  on  that  account  was  $199,038  58.  (See  Q.  M. 
Gen.'s  Report,  1887,  p.  120.) 

"So  far  as  we  are  advised  no  question  of  set-off  was  then  made.  Certainly  the  money 
was  paid  in  cash. 

"  On  the  third  of  March,  1879,  Congress  enacted  in  the  Sundrj'  Civil  Bill — 

'"That  the  Secretary  of  the  Treasury  be  and  he  is  hereby  directed  to  pay  to  the  State  of 
Georgia  $72,29«)  94  for  advances  made  to  the  United  States  for  the  suppression  of  hostilities 
by  the  Creek,  Seminole,  and  Cherokee  Indians  in  1835,  1836,  1837,  and  1838,  and  that  said 
sum  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated.' 

"  When  payment  was  requested  the  Third  Auditor  called  attention  to  this  direct  tax 
account,  and  asked  information.  Mr.  Sherman,  Secretarj-  of  the  Treasury,  referred  to 
Hon.  A.  G.  Porter,  First  Comptroller,  'whether  .said  amount  should  be  set  off  against  the 
amount  of  the  direct  tax  under  Act  August  5,  1861,  and  Acts  amendatory  thereto,  appor- 
tioned to  the  State.'  He  wrote  an  opinion.  In  stating  the  facts,  after  giving  a  sjTiopsis 
of  the  Acts  of  1861  and  of  June,  1862,  ante,  he  added:  'The  State  of  Georgia  never  assumed 
the  amount  apportioned  to  that  State,  or  any  part  of  it.'  And  then,  after  stating  the 
question,  he  said: 

'"If  the  sum  apportioned  is  a  debt  owing  by  the  State  of  Georgia,  as  a  political  corpora- 
tion, then  it  may  be  assumed  that  it  ought  to  be  so  credited.  If,  however,  it  is  a  debt  owing 
by  the  persons  within  that  State,  whose  lands  have  been  taxed,  and  not  by  the  State  itself, 
then  payment  ought  not  to  be  withheld.' 
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"  He  then  called  attention  to  the  decision  of  Mr.  McCuUoch,  Secretary  of  the  Treasury 
in  18fi(j,  as  to  Texas,  and  said : 

" '  Mr.  McCuUoch  treated  the  apportionment  of  the  direct  tax  as  a  debt  owing  by  citizens 
of  Texas  belonging  to  the  class  whose  property  was  taxed,  and  not  as  a  debt  owing  by  the 
State  in  its  political  capacity.' 

"  Proceeding,  he  said : 

" '  The  privilege  of  a  State  to  assume  implies  that  the  debt  before  the  assumption  was  not 
its  own.  Before  the  adoption  of  the  Constitution  the  person  whose  property  was  charged 
with  the  tax  owed  the  tax  to  the  State,  because  the  State  imposed  it  and  levied  it,  and 
collected  it.  Since  the  adoption  of  that  instrument  the  United  States  has  imposed  the  tax, 
and  has  itself  levied  and  collected  it.  The  obligation  of  the  citizens  is  therefore  to  the 
Union  and  not  to  the  State,  and  he  and  not  the  State  is  the  debtor.' 

"  Enforcing  his  views  by  various  citations,  urging  that  any  other  would  leave  the  States 
with  power  to  thwart  the'  collection  of  taxes,  in  an  emergency,  directly  from  the  people, 
and  (leclaring  that  this  direct  tax  of  1861  could  still  be  collected  when  the  United  States 
wishes,  he  concluded: 

" '  It  follows,  therefore,  that  it  is  my  duty  to  direct  that  the  sum  appropriated  to  the 
(State  of  Georgia  shall  not  be  credited  as  upon  a  debt  owing  by  that  State  to  the  United 
States,  but  shall  be  paid  at  once  to  the  State.' 

"  In  answer  to  a  resolution  by  the  Senate  this  decision  was  transmitted,  '  with  accom- 
panying papers,'  to  the  Senate  by  Secretary  Sherman  on  May  24,  1879.  (See  Senate  Ex. 
Doc.  No.  24,  first  session  Forty-sixth  Congress.) 

"  The  '  accompanying  papers '  show  that  before  this  opinion  was  made  attention  was 
called  to  the  fact  that  Kansas,  Missouri,  West  Virginia,  and  other  States  had  been  credited 
with  various  sums  there  stated.  Mr.  Porter  paid  no  attention  to  them,  because  (as  we 
presume)  they  had  assumed  their  respective  quotas,  and  thus  made  them  a  debt  against 
the  States  as  such.  Subsequently,  in  May,  1881,  Mr.  Lawrence,  the  successor  of  Mr.  Porter, 
decided  the  Kansas  case.  His  opinion  contains  thirty-three  head-notes  and  twenty-five 
sub-headnotes.  Those  which  are  material,  in  our  opinion,  to  the  present  discussion  are  as 
follows : 

"  In  May,  1879,  it  was  decided  by  the  then  First  Comptroller  that  the  direct  tax  apportioned 
to  the  State  of  Georgia  by  the  Acts  of  Aiigust  5,  1861,  and  of  June  7,  1862,  was  not  a  debt 
of  the  corporate  State,  which  had  not  by  an  Act  assumed  it;  and  that  although  the  tax 
had  not  been  paid,  yet  money  due  from  the  United  States  to  the  State  must  be  paid  to  the 
latter,  and  could  not  be  used' by  way  of  set-off  or  in  discharge  of  any  part  of  the  claim  for 
direct  taxes.  (See  S.  Ex.  Doc.  l^o.  24,"  first  session  Forty-sixth  Congress.)  The  conclusion  is 
correct  in  law.  The  decision  of  that  question  was  affected  somewhat  by  the  Act  of  June 
7, 1862,  not  applicable  to  the  question  now  presented.  But  the  same  result  would  be  reached 
without  reference  to  it.  Under  the  Constitution  Congress  can  not  levy  or  enforce  the 
collection  of  a  tax  or  assessment  on  a  corporate  State  which  has  not  assumed  it.  The 
National  Government  does  not  operate  on  States  in  the  collection  of  revenues,  but  on  per- 
sons or  property,  or  both.'    (2  Lawrence,  Compt.,  Dec,  310.) 

"  He  further  held  that  his  predecessors  had  decided  that  Kansas  had  voluntarily  assumed 
her  quota  of  the  tax;  that  he  was  bound  by  that  decision,  and  that  therefore  a  sum  appro- 
priated to  Kansas  should  not  be  paid,  must  be  placed  to  her  credit  against  said  assumed 
debt.    (!&.,  324.) 

"  The  decision  of  Lawrence,  Comptroller,  made  twelfth  May,  1883,  refusing  to  pay  this 
money  to  Georgia,  has  thirty  headnotes.  We  do  not  believe  that  we  need  differ  Avith  any 
of  them  but  the  sixth,  seventh,  tenth,  and  nineteenth.  We  call  attention  to  them,  and  the 
eighth,  also.    They  are: 

'"6.  The  First  Comptroller  had  jurisdiction  and  authority  in  May,  1868,  to  certify  a  bal- 
ance as  due  from  the  State  of  Georgia  to  the  United  States,  for  the  qviota  of  direct  taxes 
apportioned  to  said  State  by  the  Direct  Tax  Act  of  August  5,  1861.    (12  Stat.,  294.) 

'"7.  The  Comptroller  now  in  office  can  not  inquire  whether  the  Comptroller  in  office  in 
May,  1868,  who  then  certified  a  balance  due  from  the  State  of  Georgia  to  the  United  States  on 
account  of  direct  taxes,  had  before  him  sufficient  evidence  to  authorize  such  action,  or 
whether  on  such  evidence  as  he  then  had  he  properly  construed  the  law.  The  judicial 
Courts  or  Congress  can  furnish  the  only  relief  in  such  case,  if  the  Comptroller  erred  in 
charging  the  State  with  such  liability. 

'"8.  Congress  may  by  law  require  the  accounting  officers  of  the  Treasury  Department 
to  set  off  a  claim  of" the  United  States  against  a  State,  when  such  State  dem'ands  payment 
of  a  claim  due  to  it  from  the  United  States,  although  in  such  case  Congress  might  not 
under  the  Constitution  charge  such  corporate  State  with  a  liability  and  enforce  its  pay- 
ment in  any  other  mode  except  by  such  set-off. 

"'9.  The  legislation  of  Congress  in  relation  to  the  quota  of  direct  taxes  apportioned  to 
Missouri  and  West  Virginia  seems  in  principle  to  recognize  the  correctness  of  tlie  judg- 
ment of  the  First  Comptroller,  by  which,  in  May,  1868,  he  certified  a  balance  as  due  from  the 
State  of  Georgia  to  the  United  States  for  its  quota  of  the  direct  tax  apportioned  to  that 
State  bj'  the  Act  of  August  5, 1861. 

'"The  direct  tax  of  August  5,  1861  (12  Stat.,  311,  Section  53),  provides  a  special  statutory 
mode  of  paying  the  quota  of  tax  apportioned  to  any  State  by  declaring  that  it '  shall  be 
liable  to  be  paid '  by  set-off '  of  any  liquidated  and  determined  claim  of  such  State  *  *  * 
against  the  United  States. 

'"The  balance  certified  by  the  First  Comptroller,  May  29, 1868,  as  due  to  the  United  States 
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from  the  State  of  Georgia,  for  its  quota  of  direct  tax,  under  the  Act  of  August  5, 1861,  has 
not  been  in  any  form  set  aside  or  rendered  inoperative.' 

"  First.  Did  any  Comptroller  ever,  in  any  fair  sense,  try  to  raise  a  debt  against  Georgia 
for  this  tax?     Mr!  Lawrence,  in  this  opinion,  stated  the  facts  in  this  language: 

'"May  11,  18ti8,  bj'  Report  No.  55448  the  Fifth  Auditor  'examined  and  adjusted  an 
account  between  the  United  States  and  the  State  of  Georgia,'  and  found  '  that  the  sum  of 
f584,3()7  33  is  due  from  said  State  to  the  United  States  *  *  *  for  amount  of  direct  tax 
imposed  and  apportioned  by  the  eighth  section  of  the  Direct  Tax  Act  of  August  5,  18fJl, 
'  amount  to  be  debited  to  the  State  of  Georgia  on  the  books  of  the  Register  of  the  Treas- 
ury." 

'"' '  May  29, 1868,  the  First  Comptroller  certified  to  the  Begister  a  balance  due  and  payable 
as  stated  in  the  above  report,  and  it  was  accordingly  charged,  on  the  Register's  books,  as 
a  debt  due  from  the  State  of  Georgia  to  the  United  States. 

'"September  3,  1874.  the  Fifth  Auditor  by  Report  No.  5  adjusted  an  account  between  the 
United  States  and  T.  P.  Robb,  Samuel  A.  Pancoast,  and  John  C.  Bates,  Commissioners  of 
Direct  Tax  for  the  State  of  Georgia,  from  August  1,  1865,  to  December  15,  1866,  and  found 
them  chargeable  with 'amount  of  direct  tax  laid  upon  the  State  of  Georgia  by  Act  of 
Congress  approved  August  5,  1861,  $584,367  33.'  The  report  shows  costs  chargeable  to  the 
State  $649  72,  and  finds  the  Commissioners  entitled  to  credit  for  salaries  and  expenses 
$9,835  06,  amount  for  taxes  remaining  uncollected  .$501,939  86,  amount  refunded  to  tax- 
payers on  account  of  collections  improperly  made  .$46  17,  and  cash  deposited  $71,407  75, 
covered  into  the  Treasury  by  miscellaneous  warrants  numbered  and  dated  in  1866,  respect- 
ively, 747  March  31,  524  June  25,  Hy7  June  30,  596  September  29,  and  726  December  31. 

"  'January  9, 1875,  the  acting  First  Comptroller  certified  a  balance  of  $1,788  22  '  due  to  the 
United  States  from  the  Commissioners,  as  stated  in  above  report.  The  amount  of  these 
warrants  was  placed  to  the  credit  of  the  State  of  Georgia  in  the  Register's  office  on  said 
account  for  direct  taxes.' 

"  In  May,  1868,  the  amount  fixed  by  the  statue  as  the  quota  of  Georgia  was  charged  to 
her,  and  afterward,  in  1874,  the  same  amount  was  charged  by  the  same  office  to  the  L  nited 
States  Commissioners  of  Direct  Tax  for  the  State  of  Georgia,  and  they  were  credited  with 
various  sums  collected  and  uncollected,  and  among  others  an  'amount  refunded  to  tax- 
payers on  account  of  collections  improperly  made,  .$46  17.'  The  dealing  with  '  taxpayers ' 
showed  that  the  State  was  not  considered  the  debtor.  The  'taxpayers'  owed  only  if 
Georgia  had  not  assumed  the  debt.  Taking  the  two  accounts  together,  it  seems  plain  that 
the  account  was  so  stated  only  for  convenience  of  keeping  the  books  of  the  department. 
Anv  other  view  makes  us  to  assume  that  the  officer  raising  the  account  acted  in  ignorance 
of  tne  law.  The  First  Comptroller  could  have  no  jurisdiction  under  the  Act  of  1861  to  state 
an  account  against  any  State  which  had  not  assumed  the  debt. 

"  It  is  true,  as  stated  in  the  tenth  headnote,  sujira,  that  said  Act  provides  a  special  stat- 
utorv  mode  of  paying  the  quota  of  tax  apportioned  to  any  State,  by  declaring  that  it 
'shall  be  liable  to  be  paid 'by  set-off 'of  any  liquidated  and  determined  claimof  such 
State  *  *  *  against  the  United  States.'  But  more  is  true.  That '  special  statutory  mode 
of  paying'  is  in  the  words  which  Mr.  Lawrence  omitted  from  the  quotation,  namely,  'by 
the  release  of  such  State  *  *  *  duly  executed  to  the  United  States.'  By  such  release, 
with  a  view  to  such  credit,  the  State  consents  to  the  account  against  it,  and"  thus  assumes 
the  debt.  It  was  by  such  a  release  that  Missouri  was  credited  (see  Act  of  July  17,  1862,  in 
said  Senate  Ex.  Dec.  24,  page  197).  The  same  is  true  as  to  West  Virginia,  under  the  Act  of 
February  25,  1867  (lb.,  207).  They  assumed  the  debt  and  sought  to  have  certain  credits 
allowed.'  Georgia  did  not  assume  it,  and  therefore  nothing  in  their  cases  authorizes  the 
raising  of  such  an  account  against  Georgia. 

"  Mr.  Lawrence  admits  that  this  action  of  his  predecessor  is  the  only  obstacle,  and  that 
it  is  not  in  the  way  of  payment  if  it  was  '  unauthorized  or  void.'  If  no  statue  authorized 
it,  it  was  •  unauthorized.'  No  statute  created  such  a  deljt  except  by  the  consent  of  the  .State, 
and  the  State  did  not  consent.  There  is  no  pretense  that  the  First  Comptroller  found  such 
fact  upon  inquiry.  It  is  only  stated  that  he  did  an  act  from  which  it  is  inferred  that  he 
found  such  fact.'  But  that  does  not  follow- ;  for  he  may  have  raised  the  account  for  other 
reasons.  Congress  can  not  make  such  a  debt  against  a  State  without  its  consent.  There 
was  no  consent,  and  therefore  the  Act  raising  such  account,  when  considered  as  to  whether 
that  Act  made  Georgia  the  debtor,  is  'void.' 

"  We  admit  that 'all  claims  or  demands  whatever  by  the  United  States  *  *  *  .shall 
be  settle<l  and  adjusted  in  the  Department  of  the  Treasury'  (Rev.  Stat.,  §236).  But  there 
must  be  a  claim  or  demand  to  adjust.  The  statute  declared  there  could  be  none  against  a 
State  till  it  assented,  and  Georgia  never  assented.  So,  while  the  Second  Comptroller  must 
'examine  all  accounts'  settled  by  the  Auditors  (Ih.,  273),  and  the  First  Auditor 'must 
examine  all  accounts  accruing  in  the  Treasury  Department'  {lb.,  277),  there  must  be  a 
debtor,  by  law,  before  an  account  can  exist  for  examination. 

"  It  is  useless  to  examine  whether  Congress  '  may  so  far  declare  a  State  indebted  to  the 
United  States  as  to  secure  satisfaction  of  the  debt  by  withholding  from  it  by  set-ofF,  as  in 
this  case,  money  admitted  to  be  due  from  the  United  States  to  such  State,'  for  Congress 
has  never  made  such  declaration.  Nor  need  we  discuss  whether  Congress  had  power  '  to 
enforce  the  collection  of  tax  against  the  corporate  property  of  the  State,'  thnut^di  Mr.  Law- 
rence said '  the  power  to  do  so  in  the  time  of  war  seems  undoubted.'  Mr.  Thaddeus  Stevens, 
when  he  presented  the  Direct  Tax  Bill  to  Congress,  in  the  midst  of  war  and  to  raise  means 
promptlv  to  prosecute  the  war,  said '  Congress  has  no  constitutional  power  to  assess  taxes 
upon  a  .'state.    It  must  assess  it  ujjon  the  individual '  (Sen.  Ex.  Doc.  24,  ante,  page  41).    And 
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the  Act  levying  the  tax  expressly  exempted  all  State  property.  It  sought  not  to  exercise 
such  power  if  it  existed. 

"Suppose  we  admit  that  Congress  might  legislate  as  the  eighth  headnote  declares;  Con- 
gress has  not  so  legislated  in  this  case.  On  the  contrary,  an  effort  to  have  it  so  legislate 
was  defeated.  On  the  sixth  of  December,  1882,  the  bUl  was  reached  and  taken  up  in  the 
Hotise. 

"Mr.  Holman,  as  soon  as  the  report  had  been  read,  said: 

"  'The  question  is  presented  whether  or  not  this  sum  should  be  paid  by  the  United  States 
directly  to  the  State  of  Georgia,  or  whether  it  shall  be  allowed  as  a  credit  to  that  State  on 
the  amount  of  direct  tax  apportioned  against  the  State  under  the  Act  of  August  5,  1861.' 

"  Mr.  Turner  replied : 

" '  The  direct  tax  is  a  tax  due  by  the  people  of  the  State,  not  by  the  Sfate  in  its  corporate 
or  aggregate  capacity,'  etc. — Congressional  Record,  volume  59,  page  59. 

"The  issue  thus  made  was  debated  pro  and  con.  Mr.  Holman  moved  to  add  to  the 
bill— 

" '  Provided,  hoivever,  that  the  said  sum,  $35,555  42,  shall  not  be  paid  by  the  Secretary  of 
the  Treasury  until  the  sum  due  the  United  States  of  direct  taxes  ajiporfioned  to  the  State 
of  Georgia  under  the  Act  entitled  'An  Act  to  provide  increased  revenue  from  imports  to 

Eay  the  interest  on  the  public  debt,  and  for  other  purposes,'  approved  August  5, 1861,  shaU, 
aVe  been  adjusted.'    (7^.,  65.) 

"  A  motion  to  strike  out  the  enacting  clause  was  lost;  the  ayes  were  52  and  the  nays 
were  76. 

"Mr.  Holman's  proposed  amendment  was  also  lost  hj  ayes  53  to  nays  90.  An  effort  to 
adjourn  was  lost  by  80  nays  to  50  yeas.  Upon  the  passage  of  the  bill  the  yeas  and  nays 
were  demanded,  and  it  was  passed'by  yeas  96  to  nays  80.  (lb.,  68.)  The  report  was  read 
in  the  Senate,  and  the  bill  passed  witHout  debate. — Congressional  Record,  volume  62,  pages 
3660,  3670-3<:i72. 

"  Again,  we  think  the  payments  made  to  the  State  of  Georgia,  aforesaid,  were  at  least 
waivers  of  any  such  claim  by  the  United  States  as  is  here  asserted,  and  did  set  aside  and 
render  inoperative  said  certification  of  the  account  in  May,  1868,  if  it  ever  were  operative 
for  the  purpose  claimed. 

"Mr.  Lawrence  does  not  claim  that  the  decision  of  his  predecessor  was  correct.  He 
seems  to  admit,  in  the  opinion,  that  he  would  reverse  it  if  he  thought  he  could.  He  really 
suggests  this  legislation  in  his  annual  report  for  the  fiscal  year  ending  June  30, 1883.  His 
language  was  this : 

" '  In  1868  the  First  Comptroller  then  in  office  certified  balances  due  to  the  United  States 
from  several  States  respectively,  for  direct  taxes  due  and  iinpaid,  under  the  Direct  Tax 
Act  of  August  5,  1861  (12  Stat.,  292),  and  such  States  were  accordingly  debited  on  the  books 
in  the  office  of  the  Register  of  the  Treasury.  It  may  well  be  doubted  whether  any  cor- 
porate  State  was  properly  so  charged,  but  as  the  Comptroller  had  jurisdiction  of  the  suiaject- 
matter,  his  action,  even  if  erroneous,  can  not  be  treated  as  void  by  the  Comptroller  "now 
in  office.  The  result  is  that  money  due,  or  which  may  become  due,  from  the  United  States 
to  any  State  so  charged,  to  the  extent  of  the  amount  so  charged,  can  not  be  paid  to  the 
State,  but,  by  usage  and  law,  is  to  be  applied  by  way  of  set-off.  It  may  thus  happen  that 
some  States" will  in  this  mode  pay  the  direct  tax,  while  others  indebted  in  the  same  form 
will  continue  so  indebted  ;  and  hence  there  will  seem  to  be  inequality,  if  not  injustice,  in 
the  dealings  between  the  United  States  and  such  States.  The  money"  appropriated  by  the 
Act  of  March  3,  1883  (22  Stat.,  485),  'to  refund  to  the  State  of  Georgia  certain  money 
expended  by  said  State  for  the  common  defense  in  1877,'  was  withheld  and  applied  byway 
of  set-off  on  the  sum  charged  against  said  State  for  direct  taxes.  If  it  be  the  purpose  of 
Congress  that  moneys  due  to  such  States  shall  be  paid,  it  is  respectfully  suggested  that 
provision  should  be  made  authorizing  payment  without  reference  to  the  charge  against 
any  such  States.' 

""Suppose  this  money  can  not  be  paid,  and  that  Mr.  Lawrence  is  right  that  the  judicial 
Courts  or  Congress  can  furnish  the  only  relief  in  such  case,  if  the  Comptroller  erred  in 
charging  the  State  with  such  liability;  still  this  bUl  shoiild  pass,  and  for  that  very  reason. 
The  United  States  admits  this  indebtedness  to  Georgia ;  it  admits  Georgia  is  not  in  debt  to 
the  United  States,  and  it  has  formally  vtndertaken  to  pay  this  debt  to  Georgia.  Why 
should  she  be  remitted  to  the  Court  of  Claims.    We  see  no  reason  therefor. 

"  By  reason  of  a  real  or  supposed  obstacle,  xtnknown  to  Congress  when  the  bill  for  pay- 
ment was  passed,  the  debt  of  the  United  States  has  not  been  paid.  An  officer  of  tlie 
United  States  erroneously  put  that  obstacle  in  the  way.  It  should  be  removed,  tinless 
there  is  some  other  reason  to  the  contrary. 

"Is  there  any?  There  is  none,  unless  "the  United  States  should  refuse  to  pay  simply 
because  Georgia  did  not  pay  the  direct  tax.  Laying  aside  the  qttestiou  whether  this  tax 
Act  was  operative  within  the  States  with  which  the  Ignited  States  was  then  at  war,  a 
refusal  on  that  ground  seems  to  be  unjust  for  these  and  other  reasons :  Georgia  does  not 
owe  the  debt  to  the  United  States,  but,  at  most,  parts  of  it  are  due  from  certain  of  her 
citizens  respectively.  Only  those  citizens  who  in  1861  owned  the  lands  taxed  owe  the 
taxes,  and  no  property  is  liound  for  the  tax  except  those  lands.  If  Secretary  McCulloch 
was  right  in  his  Texas  decision,  ante,  and  Mr.  Porter  was  right  in  the  Georgia  case,  ante, 
Georgia  could  not,  after  a  fixed  day  in  1862,  assume  the  debts,  if  she  wished.  Georgia  can 
not  collect  these  taxes  without  such  assumption. 

"It  does  not  seem  just  to  collect  from  Georgia,  as  a  State,  any  part  of  a  debt  she  does 
not  owe,  nor  from  her,  as  representing  the  land  owners  of  186i,  by  withholding  money 
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which  belongs  to  Georgia  as  a  State,  and  if,  as  representing  any  citizens,  as  representing 
ail  her  citizens,  whether  owning  lands  in  18()l  or  anything  else  lit  any  time. 

"  It  does  not  seem  that  the  United  States  will  ever"  collect  those  direct  taxes  of  ISBl.  But 
could  it  and  should  it  determine  to  do  so,  equal  collections  should  be  made  from  all  the 
Southern  States  simultaneously.  To  make  Georgia  pay  indirectly  by  withholding  from 
her  admitted  dues  from  the  United  States  has  not  been"  the  policyof  "the  Government,  as 
appears  fron^  the  payments  alreadj'  of  over  a  quarter  of  a  million  dollars  to  her  in  cash 
since  said  account  was  raised  in  18(38.  We  do  not  think  it  should  become  the  policy  of 
the  Government.    Therefore,  we  recommend  that  the  bill  do  pass." 

The  committee  therefore  recommend  the  passage  of  the  bill. 

Mr.  Hepburn,  from  the  Committee  on  the  Judiciary,  submitted  the  following  as  the 
views  of  the  minority  (to  accompany  bill  H.  R.  3): 

The  officers  of  the  Treasury  are  required  to,  and  do,  set  off  sums  of  money  due  from 
the  United  States  to  any  State  against  any  sums  that  may  be  due  from  the  State. 

These  officers  have  for  many  years  regarded  the  unpaid  tax  levied  upon  the  United 
States  and  apportioned  among  the  States  bj^  the  eighth  section  of  the  Act  of  Congress 
approved  August  5,  18fil,  as  a  debt  due  from  the  delinquent  State,  and  have  treated  the 
same  as  a  proper  set-off  against  any  moneys  due  to  said  State.  Thus  the  sum  of  .$35,555  42 
was  appropriated  to  pay  to  the  State  of  Georgia,  by  the  Act  approved  March  3,  1883,  but 
the  Secretary  of  the  Treasury  declined  to  make  such  payment,  because  he  found  that  on 
the  books  of  the  Treasury  there  was  charged  against  the  State  of  Georgia  the  sum  of 
1512,959  48,  that  had  been  for  many  years,  certainly  since  the  year  1868,  regarded  as  a  debt 
due  from  the  State  of  Georgia  to  the  United  States,  being  the  balance  of  the  direct  tax 
apportioned  to  said  State  iinder  the  Act  above  referred  to  and  amendments  thereto. 

House  Bill  No.  3  forbids  the  officers  of  the  Treasury  to  treat  the  unpaid  portions  of  such 
direct  tax  as  a  debt-  or  in  any  way  as  a  set-off  against  any  claim  in  favor  of  any  State. 
The  majority  of  the  committee  have  recommended  the  passage  of  the  bill.  The  under- 
signed are  of  the  o^Dinion  that  it  should  not  pass,  at  least  until  it  undergoes  material 
modification. 

Accompanying  a  letter  of  Hon.  Charles  J.  Folger,  late  Secretary  of  the  Treasurj'-, 
addressed  to  Hon.  George  F.  Edmunds,  under  date  of  March  29,  1884",  was  the  following: 

Statement  of  the  condition  of  the  direct  tax  accounts  of  the  several  States  and  Territories  and 
the  District  of  Columbia,  under  Acts  of  August  5, 1S61,  and  June  7, 1862. 


State  or  Territory. 


Amount 
Imposed. 


Amount  Paid. 


Fifteen  per  Cent 
Allowance. 


Balance  Due 
United  States. 


Alabam  a 

Arkansas 

California 

Colorado 

Connecticut. 

Dakota 

Delaware 

District  of  Columbia 

Florida .. 

Georgia 

Illinois  - 

Indiana -.. 

Iowa. 

Kansas 

Kentuckj' 

Louisiana - . 

Maine 

Maryland 

Massachusetts  - 

Michigan 

Minnesota 

Mississippi 

Missouri 

Nebraska 

Nevada 

New  Hampshire 

New  .Jersey 

New  Mexico 

New  York 

North  Carolina 

Ohio 

Oregon  

Pennsylvania 

Rhode  Island 

14  m 


$.529,313  33 

261,886  00 

254,538  67 

22,905  33 

308,214  00 

3,241  33 

74,683  33 

49,437  33 

77,522  67 

584,367  33 

1.146,551  33 

904,875  33 

452,088  00 

71,743  33 

713,695  33 

385,886  67 

420,826  00 

436,823  33 

824,.581  33 

501,763  33 

108,424  00 

413,084  67 

761,127  33 

19,312  00 

4,592  67 

218,406  67 

450,134  00 

62,648  00 

2,603,918  67 

576,194  67 

1,-567,089  33 

35,140  67 

1.946,719  33 

116,963  67 


$8,491  46 

184,082  18 

247,941  13 

1,516  89 

261,987  90 


$520,821  87 

77,803  82 

6,597  54 

21,388  44 


74,683  33 

49,437  33 

43,529  81 

71,407  75 

974,568  63 

769,144  03 

384,274  80 

71,743  33 

606,641  03 

268,515  12 

357,702  10 

371,299  83 

700,894  14 

426,498  83 

92,245  40 

74,742  57 

646,958  23 

19,312  00 

4,592  67 

185,645  67 

382,614  83 

62,648  00 

2,213,330  86 

386,194  45 

1,332,025  93 

35,140  67 

1,654,711  43 

99,419  11 


$46,232  10 
"*4,350"50' 


3,211  33 


171,982  70 
135,731  30 

67,813  20 


33,992  86 
512,959  58 


107,054  30 


117,371  55 


63,123  90 
65,523  50 
123,607  19 
75,2fi4  50 
16,278  60 


411,869  10 
(See  note.) 


338,342  10 


32,761  00 
67,519  17 
(See  note.) 
390,587  81 


235,033  40 


190,000  22 


292.007  90 
17,544  56 
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Statement  of  the  condition  of  the  direct  tax  accounts  of  the  several  States — Continued. 


State  or  Tekritoky. 


Amount 
Imposed. 


Amount  Paid. 


Fifteen  per  Cent 
Allowance. 


Balance  Due 

United  States. 


Tennessee 

Texas 

Utah... 

Vermont 

Virginia 

West  Virginia 
Washington  .. 

Wisconsin 

South  Carolina 


$669,498  00 

355,106  67 

26,982  00 

211,068  00 

t729,071  02 

t208,479  65 

7,755  33 

519,688  67 

363,570  67 


^387,722  06 
130,008  06 


11281,775  94 

225,098  61 

26,982  00 


179,407  80 
515,569  72 
181,306  93 
4,268  16 
429,196  68 
377,961  30 


$31,660  20 

"2y,i72"72' 


213,501  30 


39,346  43 
n4,390  63 


3,487  17 
51,145  56 


*  Included  on  compromise. 

f  Joint  resolution  February  25, 1SG7,  authorized  the  Secretary  of  the  Treasury  to  transfer  $208,479  65  of  the 
amount  originally  appropriated  to  Virginia  to  the  State  of  West  Virginia. 
X  Overpaid. 

NOTE. 

Amount  collected $4,281  60 

Amount  allowed  by  Act  of  August  7,  1882  (22  Stat,  p.  314) 15,030  40 

$19,312  00 

New  Mexico : 

Amount  allowed  by  Act  of  July  1,  1862  (12  Stat.,  p.,  489) 62,648  00 

Nearly  $17,500,000  of  the  original  $20,000,000  levied  is  shown  to  have  been  paid,  and  some- 
thing more  than  $2,500,000  now  stands  charged  against  fourteen  States,  more  than  $2,000,000 
of  it  being  against  the  States  of  Alabama,  Georgia,  Mississippi,  North  Carolina,  Tennessee, 
Texas,  and  Virginia. 

It  is  more  than  probable  that  no  part  of  this  sum  of  $2,500,000  will  ever  be  realized  by 
the  Government,  except  as  it  maybe  used  as  a  set-off  against  claims  like  that  of  Georgia, 
first  above  referred  to,  and  the  effect  of  this  bill  (H.  R.  No.  3)  will,  in  behalf  of  all  the 
delinquent  States,  be  as  effective  as  payment,  or  a  release. 

The  question  is  a  pertinent  one:  Whj^  should  the  delinquent  States  be  released?  The 
majority  of  the  committee  answer  that  the  claim  against  Georgia  and  the  other  delin- 
quent States  is  not  a  debt  due  from  the  State,  making  a  distinction  between  Georgia  as  a 
political  corporation,  and  the  whole  of  the  people  of  Georgia.  Indeed,  it  is  claimed  that  a 
tax  can  not  be  levied  itpon  a  State.  We  do  not  see  why.  There  might  be  difficulty  in 
many  instances  to  make  collections  if  the  State  refused  to  perform  its  duty  by  prompt 
payment.  There  are  but  few  of  the  States  that  are  the  owners  of  real  estate  beyond  that 
that  is  used  in  the  performance  of  the  functions  of  government.  The  United  States  is 
greatly  interested  in  the  full  performance  bj^  each  of  the  States  of  all  the  duties  imposed 
upon  them,  and  could  not  consent  to  throw  any  impediment  in  the  way  of  such  perform- 
ance, as  would  be  the  case  if  the  Government  should  seize  the  capitol,  the  prisons,  the 
hospitals,  and  the  colleges  belonging  to  a  non-paying  State  and  sell  them  in  order  to  realize 
the  tax.  Hence,  in  the  case  of  one  of  the  reluctant  and  non-performing  States,  the  Gov- 
ernment crosses  the  State  line  and  lays  hold  upon  the  citizen,  levies  upon  his  land,  and 
forces  him  to  make  the  payment  that  is  due  from  his  State  and  that  is  owed  by  him,  and 
payment  of  which  is  forced  from  him,  only  because  his  State  is  not  in  such  condition  as 
to  be  forced  to  pay,  except  at  the  expense  of  its  usefulness  as  a  governing  factor. 

The  Federal  Government  is  always  forced  to  deal  with  the  individual  when  the  State 
refuses  the  performance  of  duty.  When  States  were  in  rebellion  thej'  were  forced  to  the 
resumption  of  duties  through  and  by  the  exertions  of  the  Government  upon  the  individual 
members  of  the  society  composing  and  constituting  the  State.  There  is  no  other  medium 
through  which  the  Government  can  act.  It  coerces  the  State  through  the  individual. 
Hence  the  machinery  of  the  law  of  August  5,  1861,  providing  for  the  levy  on  and  sale  of 
the  property  of  individuals  and  collections  from  them.  If  each  of  the  States  had  been  in 
sympathy  and  accord  with  the  purposes  of  the  Government,  it  is  more  than  probable  that 
the  sections  following  the  eighth  of  the  Act  of  1861  would  never  have  been  enacted.  The 
Congress  would  have  qontented  itself  with  the  imposition  of  the  tax  upon  the  United 
States  and  "  apportionment  among  the  several  States."  But  it  was  known  that  several  of 
the  States  were  hostile  to  the  Government ;  that  they  would  not  pay  the  sum  apportioned 
to  them,  and  for  this  reason,  and  in  our  judgment  only  for  this  reason,  do  we  find  these 
provisions  in  the  law  that  look  to  the  collection  of  the  sums  not  paid  by  States  from  the 
citizens  of  the  delinquent  States.  We  do  not  regard  these  provisions  of  the  Act  as  do  the 
majority,  as  evidencing  a  purpose  on  the  part  of  the  law-makers  to  exempt  the  State  from 
indebtedness,  and  impose  indebtedness  primarily  upon  the  individual  citizens  composing 
the  State.  The  practice  of  our  Courts  illustrates  this  principle.  A  debt  is  due  from  a 
county  as  a  political  corporation.  Its  officers  refuse  payment  and  refuse  to  levy  a  tax  to 
meet  a  judgment  rendered.  The  Court  will  send  the  niarshal  and  his  deputies  to  make 
levies  and  collections,  to  lay  hold  of  the  individuals  composing  the  political  corjDoration 
that  is  derelict  in  its  duty. 

But  it  is  said  by  the  report  of  the  majority  that  the  tax  can  not  be  a  debt  due  from  the 
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states  to  be  relieved,  because  those  States  had  not' assumed  the  debt.  We  submit  that  if 
the  power  to  tax  exists  it  exists  independently  of  consent.  In  the  obligation  to  pay  taxes 
there  are  none  of  the  elements  of  a  contract.  The  power  to  levy  these  taxes  came  from 
the  Constitution.  The  language  is,  "The  Congress  .shall  have  fiower  to  lay  and  collect 
taxes."  "  Direct  taxes  shall  be  apportioned  among  the  several  States."  Not  among  the 
jieople  of  the  several  States,  but  among  the  States. 

It  the  United  States  by  a  levy  and  apportionment  of  a  direct  tax  among  the  States  does 
not  impose  an  obligation,  a  debt,  upon  the  States,  by  what  right  do  the  States  assume  such 
tax  and  thus  impose  a  burden  on  the  people?  The  power  of  a  State  to  levy  taxes  upon 
the  people  is  limited  to  the  necessities  of  its  present  or  prospective  indebtedness.  These 
needs  alone  bound  the  power  of  taxation.  If  the  States  did  not  owe,  or  if  it  was  not  cer- 
tain that  at  a  future  day  the  State  would  owe,  various  debts,  then  we  submit  the  act  of 
taking  the  people's  money  through  the  exercise  of  the  taxing  power  would  be  the  veriest 
robbery.  What  right  has  the  State  to  assume  the  individual  debt  of  A,  B,  or  C,  its  citi- 
zens ?  If  this  tax  was  a  debt  from  individuals,  where  did  the  several  States  get  the  power 
to  assume  it?  Is  the  payment  of  the  debts  of  citizens  one  of  the  functions  of  State  Gov- 
ernment? The  property  of  individv;als  can  only  be  taken  for  public  uses,  but  here  we  find 
a  State  seizing  the  property  of  one  citizen  to  pay  what  the  ma]ority  say  is  the  private  debt 
of  an  individual  to  the  Government  of  the  United  States.  It  can  not  be  said  that  the 
prospect  of  a  fifteen  per  cent  fee  can  invest  the  State  with  the  right  to  become  a  collecting 
agent  and  force  its  citizens  to  a  payment  of  their  debts,  not  by  the  use  of  the  State  Courts, 
but  by  the  use  of  the  taxing  power  of  the  State. 

In  our  belief  the  State  had  no  power  to  assume  the  debt  of  another,  but  being  indebted 
to  the  United  States,  it  had  the  power  to  assume  the  duty  of  the  levy  and  collection  of 
such  sums  of  money  as  would  pay  the  debt,  and  bj^  so  doing  relieve  the  United  ■  States 
from  the  expense  and  responsibilitj'^  of  making  the  collections  from  many  individuals,  and 
by  this  assumption  earn  the  fifteen  or  ten  per  cent  promised  in  the  law. 

We  are  of  the  opinion  that  there  are  many  reasons  indicating  the  impolicy  of  attenipts 
on  the  part  of  the  United  States  to  collect  the  sums  due  from  the  delinquent  States.  Yet 
a  large  majority  of  the  States  have  paid  their  full  apportionment.  Why  should  those 
States  which  have  refused  to  perform  their  duty  receive  rewards  that  are  not  bestowed 
upon  those  that  were  faithful  to  duty. 

We  are  willing  that  the  provisions  of  House  Bill  No.  3  should  be  enacted  into  law,  but 
only  on  the  condition  that  the  States  are  all  placed  in  an  equally  just  position.  If  Georgia, 
that  has  not  paid,  is  to  be  released,  then  Illinois,  that  has  paid  in  full,  should  be  repaid  all 
she  has  paid  of  this  direct  tax,  as  well  as  all  of  her  expenses  incurred.  The  duty  of  prompt 
payment  of  the  sums  apportioned  to  each  of  the  States  rested  upon  all  alike.  It  was 
Georgia's  duty  to  pay  promptly  just  as  it  was  the  duty  of  Illinois.  The  latter  did  pay  and 
did  discharge  in  full  her  indebtedness.  The  other  utterly  refused  to  paj%  and  now  demands, 
through  House  Bill  No.  3,  that  the  United  States  shall  surrender  the  only  means  l3y  which 
it  is  practicable  to  force  partial  and  long  deferred  payment.  We  do  not  believe  there  is 
justice  in  this  demand;  certaiiily  not  without  all  of  the  States  are  restored  to  the  position  . 
occupied  before  the  levy  was  made  and  the  debt  imposed. 

We  favor  the  restoration  of  all  the  States  to  the  status  occupied  before  the  imposition  of 
the  tax,  by  the  remission  of  all  that  part  of  the  $20,000,000  not  paid  to  the  States  delinquent, 
and  the  return  of  all  sums  of  money  paid  to  the  States  making  the  payments,  together 
with  the  percentage  of  ten  or  fifteen  per  cent  due  to  the  States  making  collections. 

And  as  a  measiire  that  would  establish  proper  relations  of  equality  between  the  States 
and  Territories  in  regard  to  said  direct  taxes  levied,  we  report  the  following  substitute  for 
House  Bin  No.  3,  and  recommend  its  passage. 

W.  P.  HEPBURN. 
A.  A.  RANNEY. 
A.  X.  PARKER. 
L.  B.  CASWELL. 

Strike  out  from  House  Bill  No.  3  aU  after  the  enacting  clause,  and  insert  the  following 
words : 

"  That  the  Secretary  of  the  Treasury  be  and  he  is  hereby  directed  to  state  an  account 
with  each  of  the  States  and  Territorie's  of  the  United  States  as  they  existed  on  the  fifth 
day  of  August,  1861,  and  with  the  District  of  Columbia,  and  in  said  statement  of  account 
he  shall  place  to  the  credit  of  each  State,  Territory,  and  District  all  moneys  paid  by  either 
of  them  into  the  Treasury  of  the  United  States,  or  all  moneys  that  were'collected  by  the 
agents  of  the  United  States,  from  either  of  them  or  from  their  citizens,  as  direct  taxes 
levied  upon  the  United  States,  and  apportioned  among  the  several  States,  under  the  pro- 
visions of  the  Act  of  Congress  approved  August  5, 1861,  and  the  amendments  thereto,  and 
he  shall  also  place  to  the  credit  of  each  State,  Territory,  and  District  such  sums  of  money 
as  were  earned  by  any  such  States,  Territories,  or  District,  by  reason  of  collections  of  said 
direct  taxes  made  by  them  and  paid  into  the  Treasury  of  the  United  States ;  and  said 
Secretary  is  directed  to  ])ay  to  each  of  said  States,  Territories,  or  District  the  sums  under 
said  accountings  found  to  be  due,  and  credited  to  them,  respectively,  and  the  said  Secre- 
tary is  further  directed  to  write  opposite  to  any  charges  of  debt  that  now  stands  on  the 
books  of  the  Treasury  of  the  United  States  against  any  State,  Territory,  or  the  District  of 
Columbia,  by  reason  of  the  direct  tax  above  mentioned,  the  words  'remitted  in  full,'  and 
the  said  unpaid  portion  of  said  direct  tax  is  hereby  remitted  in  full  to  the  States,  Terri- 
tories, and  District  of  Columbia,  and  that  they  are  hereby  released  from  all  obligations  to 
pay  any  of  the  unpaid  portions  of  said  tax." 
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Mr.  Hammond.  Mr.  Speaker,  until  that  report  is  in  the  possession  of  the 
House  and  the  views  of  the  minority  have  been  seen  by  the  different  mem- 
bers, discussion  upon  them  will  not  be  so  well  understood.  There  are  other 
gentlemen  here  who  desire  to  speak  on  the  general  topic,  or  incidentally 
connected  with  it,  who  do  not  desire  to  discuss  the  particular  ^'iews  expressed 
in  these  papers;  and  hence  I  will  reserve  the  time  to  which  I  am,  entitled, 
and  allow  those  gentlemen  to  proceed  this  morning.  The  gentleman  from 
Mississippi  [Mr.  Barksdale]  wishes  to  speak  upon  the  subject,  as  his  State 
is  interested  in  the  matter.  I  will  therefore  yield  the  floor  to  him,  reserv- 
ing the  remainder  of  my  time. 

[Mr.  Barksdale  addressed  the  House.  His  remarks  will  appear  here- 
after.] 

[Mr.  Hepburn  addressed  the  committee.  His  remarks  will  appear  here- 
after.] 

Mr.  Price.  Mr.  Speaker,  it  seems  to  me  that  if  this  bill  and  its  effect  upon 
our  revenues  and  upon  the  several  States  were  thoroughly  understood  it 
would  have  but  little  support  in  this  House.  I  am  obliged  to  go  briefly 
over  the  history  of  the  matter,  and  I  will  do  so  as  rapidly  as  I  can,  avoiding 
as  far  as  possible  circumstances  already  referred  to  by  the  gentleman  from 
Iowa  [INIr.  Hepburn]. 

On  the  fifth  of  August,  1861,  this  Government  found  it  necessary  to  secure 
a  fund  which  it  did  not  possess.  It  adopted  the  plan  of  assessing,  not  upon 
the  indi^dduals  of  a  State,  as  the  gentleman  from  Mississippi  []Mr.  Barks- 
dale] has  said,  but  upon  the  United  States,  a  tax  of  .$20,000,000,  which  was 
apportioned  among  the  several  States  of  the  Union.  The  President  was 
authorized  to  divide  the  various  States  and  Territories  and  the  District  of 
Columbia  into  convenient  collection  and  assessment  districts.  All  the 
paraphernalia  and  machinery  of  law  were  provided,  and  it  was  further 
enacted  that  where  a  State  voluntarily  assumed  the  payment  of  the  debt 
there  should  be  an  allowance  of  fifteen  per  cent  within  a  given  time  and 
ten  per  cent  within  another  period,  as  the  Government  would  thus  be  saved 
the  necessity  of  putting  the  machinery  of  collection  into  motion. 

Now,  that  law  stands  to-day  upon  the  statute  book  unrepealed.  Its  con- 
stitutionality may  have  been  doubted;  but  it  has  never  yet  been  decided  to 
be  unconstitutional.  Under  it  $2,647,000  remain  yet  unpaid;  the  balance 
has  been  paid  into  the  Treasury  of  the  United  States  by  a  portion  of  the 
States  for  the  good  of  the  whole. 

The  Speaker.     The  hour  devoted  to  this  order  of  business  has  expired. 

]\Ir.  Price.     Then  I  shall  have  the  floor  when  the  subject  comes  up  again. 

The  Speaker.  The  gentleman  from  Wisconsin  [Mr.  Price]  will  then  be 
entitled  to  the  floor. 

Forty-ninth  Congress,  first  session.    House  of  Representatives.    Report  No.  35. 
CLAIM  OF  THE  WAR  TAXES. 

January  19,  1886 — Referred  to  the  House  Calendar,  and  ordered  to  be 
printed. 

Mr.  Hammond,  from  the  Committee  on  the  Judiciary,  submitted  the  fol- 
lowing 

REPORT. 

[To  accompany  bill  H.  R.  3.] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  bill  H.  R.  3, 
have  considered  the  same,  and  submit  the  following  report: 
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By  an  Act  of  Congress  approved  March  3,  1883,  the  Secretary  of  the 
Treasury  was  required  to  pay  to  the  State  of  Georgia  $35,555  42  (see  22  U. 
S.  Stat.,  485).  It  was  not  paid  because  of  a  decision  of  Mr.  Lawrence, 
First  Comptroller  of  the  Treasury,  placing  it  to  the  credit  of  the  State  on 
the  books  of  the  Treasury  against  a  sum  charged  there  against  the  State 
as  its  quota  of  a  direct  tax  levied  during  the  late  war. 

Bill  H.  R.  4703,  first  session,  Forty-eighth  Congress,  was  to  compel  pay- 
ment, that  decision  to  the  contrary  notwithstanding.  The  Judiciary  Com- 
mittee, by  Mr.  Hammond,  on  the  eleventh  of  March,  1884,  reported  in 
favor  of  the  passage  of  that  bill.  (See  Report  No.  752,  first  session.  Forty- 
eighth  Congress. 

On  the  second  of  May,  1884,  Mr.  Barksdale  of  Mississippi  introduced 
and  had  referred  to  said  committee,  a  bill  (H.  R.  6867)  to  authorize  settle- 
ments with  any  State,  and  directing  that  "in  such  settlement  and  adjust- 
ment no  charge  shall  be  made,  or  if  made,  shall  be  valid  by  way  of  set-off 
or  otherwise  against  any  State  on  account  of  the  direct  war  tax  laid  by  Con- 
gress by  an  Act  approved  August  5,  1861." 

On  the  twentieth  of  May,  1884,  said  committee,  by  Mr.  Hammond, 
reported  thereon  as  follows: 

The  obstacles  in  the  way  of  paying  claims  of  States  against  the  General  Government, 
growing  out  of  the  charge  of  the  "direct  war  tax  against  the  States  on  the  books  of  the 
Treasury  Department,  and  the  opinions  bj^  Treasury  officials  thereon,  as  well  as  the  rea- 
sons why  those  obstacles  should  be  removed,  are  set  forth  in  Report  No.  752  of  this  session 
of  Congress  in  the  Georgia  case,  made  on  the  ^th  of  March,  1884. 

Your  committee  believe  that  the  relief  therein  recommended  for  that  State  should  be 
general  as  to  all  the  States  against  which  such  set-ofi"  of  war  taxes  is  being  or  may  be 
claimed,  and  report  accordingly.  They,  however,  report  a  substitute  for  bill  H.  R.  G867, 
and  recommend  the  passage  of  the  substitute  herewith  submitted. 

The  substitute  so  reported  was  this: 

That  it  shall  not  be  lawful  for  the  Secretary'  of  the  Treasury,  or  other  person  charged 
with  or  concerned  in  the  payment  of  anj'  sum  of  money  from  the  United  States  to  any 
State  of  the  Union,  to  withhold  the  same  from  such  State,  or  its  duly  authorized  agent, 
by  reason  of  any  claim  that  such  State  is  bound  for  any  part  of  the  war  tax  levied  by  the 
Act  of  August  fifth,  eighteen  hundred  and  sixty-one,  or  any  Act  amendatory  thereof,  or 
to  treat  the  said  tax  in  any  way  as  a  set-off  against  any  claim  in  favor  of  any' State. 

Sec.  2.  That  all  laws,  or  parts  of  laws,  and  all  rulings  or  decisions  of  any  department  of 
the  Government,  or  of  any  officer  thereof,  inconsistent  with  the  foregoing  section,  be  and 
are  hereby  repealed  and  annulled. 

This  report  was  No.  1658,  and  the  substitute  bill  H.  R.'7082,  first  session, 
Forty-eight  Congress.  The  substituted  bill  and  Georgia's  separate  bill  both 
remained  on  the  calendar,  bat  were  never  reached  in  the  last  Congress. 
The  present  bill  (H.  R.  3)  is  a  copy  of  said  substitute. 

This  committee  adopt  the  reasoning  of  the  former  Judiciary  Committee 
in  those  reports. 

While  the  former  was  on  the  Georgia  case  only,  it  covered  all  the  States 
in  like  condition.  Omitting,  therefore,  only  the  introductory  parts  already 
substantially  given,  your  committee  adopts  the  language  of  that  report  as 
follows; 

A  little  historv  will  cast  much  light  upon  the  subject.  The  Act  of  August  5,  1801,  pro- 
vided for  collectors  and  assessors,  and  for  lists  of  property  "from  all  persons  owning,  pos- 
sessing, and  having  the  care  or  management  of  any  lands,"  etc.,  for  the  purpose  of  taxing 
the  same.    (Sections  fourteen  to  twenty-nine,. inclusive.) 

Section  thirty-three  enacted  that  "  the  taxes  so  assessed  shall  l)e  and  remain  a  lien  upon 
all  lands  and  other  real  estate  of  the  individuals  who  may  be  assessed  for  the  same"  for 
two  years. 

Section  fifty-two  provided  that  as  soon  as  Federal  authority  could  be  restored  in  the 
Southern  States,  the  tax  should  be  collected  '"from  the  persons  residing  or  holding  property 
or  stocks  therein." 
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The  eighth  section  enacted : 

'•That  a  direct  tax  of  twenty  millions  of  dollars  be  and  is  hereby  annually  laid  upon  the 
United  States,  and  the  same  shall  be  and  is  hereby  apportioned  to  the  States,  respectively, 
in  manner  following:  *  *  *  To  the  State  of' Georgia,  five  hundred  and  eighty-four 
thousand  three  hundred  and  sixty-seven  and  one  third  dollars.'' 

To  the  other  States  according  to" their  populations,  respectively.  But  so  far  from  propos- 
ing to  tax  the  States  as  such,  by  section  thirteen,  it  expressly  exempted  from  such  taxes 
"all  property,  of  whatever  kind    *    *    *    belonging  to  the  United  States  or  any  State," 

Section  fifty-three  enacted  "  that  any  State  or  Territory  and  the  District  of  Columbia 
may  lawfully  assume,  assess,  collect,  and  pay  into  the  Treasury  of  the  United  States  the 
direct  tax,  or  its  quota  thereof,  imposed  by  this  Act  tipon  the  State,  Territory,  or  the  Dis- 
trict of  Columbia,  in  its  own  way  and  manner,  by  and  through  its  own  officers,  assessors, 
and  collectors,"  with  deduction  of  fifteen  per  cent  if  paid  by  the  thirtieth  of  June,  and  of 
ten  per  cent  if  paid  by  the  last  of  September  of  the  tax  year. 

It  further  provided,  "  that  whenever  notice  of  the  intention  to  make  such  payment  by 
the  State,  Territorv,  and  the  District  of  Columbia  shall  have  been  given  to  the  Secretary 
of  the  Treasurv,"  then  the  United  States  shall  cease  trying  to  collect  by  its  officers,  unless 
such  State  should  "be  in  default."  In  that  event  the  Secretary  of  the  Treasury  "was  to 
collect  all  or  any  part  of  said  direct  tax  the  same  as  though  said  State,  Territory,  or  Dis- 
trict had  not  g'iven  notice  nor  assumed  to  levy,  collect,  and  pay  said  taxes  or  anj'  part 
thereof  (section  forty-six). 

Said  section  fif tv-three  further  provided : 

"  That  the  amount  of  direct  tax  apportioned  to  any  State,  Territory,  or  the  District  of 
Columbia,  shall  be  liable  to  be  paid  and  satisfied  in  whole  or  in  part  bv  the  release  of  such 

State,"'         ■■  -r-—    ---1 ._j.-.a-.T-„:...,  o.„. *„„,.!:„.. ;.!„*„.!  „„^.l„^„_ 

mined 
State:  , 

_  32,  applied 

It  made  the  tax  upon  each  parcel  of  land  in  each  State  chargeable  with  the  tax  due  upon 
that  parcel,  plus  fifty  per  cent,  and  made  a  lien  on  the  lands  therefor.  It  provided  that 
"the  owner  or  owners  of  said  lots  or  parcels  of  lands"  might  discharge  them  by  paying- 
within  a  fixed  time. 

It  provided  for  commissions  to  collect  the  tax  in  those  States,  to  seU  the  lands  of  default- 
ing owners,  etc.,  but  was  silent  as  to  any  assumption  of  the  tax  by  those  States.  (12  U.  S. 
Stat,  422-426.)  ,  ^    ^ 

From  time  to  time  Congress  passed  other  Acts  as  to  direct  taxes,  but  none  of  them 
seem  to  have  anv  Ijearing  upon  this  question.  For  instance,  that  of  May  13, 1862,  enlarged 
the  release  proviso  to  include  certain  expenditures  of  the  States  in  sending  troops  to  the 
war,  etc.  {lb.,  384);  that  of  Julv  1, 1862,  hmited  the  collection  to  one  year,  tiU  April,  1865 
(7Z).,'489),  and  that  of  February  6, 1863,  provided  for  sales  of  lands  and  redemption  by  their 
"owners"  (76.,  640). 

All  the  States,  etc.,  "formallv  assumed  the  payment  of  the  tax  except  Delaware,  the 
Territory  of  Colorado,  and  the  eleven  insurrectionary  States."  (Report  Commissioner 
Internal  Revenue,  1870.    Sen.  Ex.  Doc.  24,  first  session  Forty-sixth  Congress,  236.) 

The  collection  of  them  was  suspended  as  to  unpaid  suras  by  Congress. 

In  1868  an  account  was  opened  upon  the  books  of  the  Treasury  Department  against  the 
State  of  Georgia  for  her  said  quota  of  the  direct  tax,  though  Georgia  had  in  no  wav  assumed 
to  pay  the  same.  We  stop  not  now  to  discuss  why  that  was  done,  but  proceed  with  the 
historv. 

The"  Western  and  Atlantic  Railroad  belongs  to  Georgia.  The  State  bought  for  said  road 
some  of  the  rolling  stock  which  had  been  used  by  the  United  States  at  the  South  in  pros- 
ecuting the  late  war.  This  propertv  was  paid  for  in  cash,  the  last  payment  being  on  the 
sixteenth  of  October,  1867.  Bv  an  Act  approved  the  third  of  March,  1877,  because  of 
alleged  overvaluation  of  said  p"roperty  when  sold.  Congress  authorized  the  reopening  of 
said  account  and  adjustment  thereof. "  The  Act  required: 

"That  when  said  claims  shall  have  been  adjusted  in  pursuance  of  the  provisions  of  this 
Act,  the  Secretarv  of  War  be  and  he  is  hereby  authorized  to  issue  his  warrant  on  the 
Treasury  of  the  tnited  States  to  the  Governor  of  Georgia  or  his  order,  for  the  amount  of 
money  it  is  found  ought  to  be  refunded  to  said  railroad  on  account  of  said  settlement." 
(19  U.'S.  Stat.,  402-3.)  ^  ,,  ^      , 

The  amount  found  to  be  due  the  State  on  that  account  was  $199,038  58.  (bee  Q.  M.  Gen.'s 
Report,  1877,  p.  120.)  ,      , 

So  far  as  we  are  advised,  no  question  of  set-off  was  then  made.  Certamly  the  money 
was  paid  in  cash. 

On  the  third  of  March,  1879,  Congress  enacted  in  the  Sundry  Civil  Bill: 

"  That  the  Secretarv  of  the  Treasury  be  and  he  is  hereby  directed  to  pay  to  the  State  of 
Georgia  seventv-two  "thousand  two  hundred  and  ninety-six  dollars  and  ninety-four  cents, 
for  advances  inade  to  the  United  States  for  the  suppression  of  hostilities  by  the  Creek, 
Seminole,  and  Cherokee  Indians,  in  183-5,  1836.  1837,  and  1.S38,  and  that  said  sura  be  paid 
out  of  anv  monev  in  the  Treasurv  not  otherwise  appropriated." 

When  payment  was  requested,  the  Third  Auditor  called  attention  to  this  direct  tax 
account,  and  asked  information.  Mr.  Sherman,  Secretary  of  the  Treasury,  referred  to 
Hon.  A.  G.  Porter,  First  Comptroller,  "  whether  said  amount  should  be  set  off  against  the 
amount  of  the  direct  tax  under  Act  of  August  5,  1861,  and  Acts  amendatory  thereto. 
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apportioned  to  the  State."  He  wrote  an  opinion.  In  stating  the  fact.?,  after  giving  a  .syn- 
opsis of  the  Acts  of  18ijl  and  of  June,  18*)2,  a»i<e,  he  added:  "The  .State  of  Georgia  never 
assumed  the  amount  apportioned  to  that  State,  or  any  part  of  it."  And  then,  after  stating 
the  question,  he  said: 

"  If  the  sum  apportioned  is  a  debt  owing  by  the  State  of  Georgia  as  a  political  corpora- 
tion, then  it  may  be  assumed  that  it  ought  to  be  so  credited.  If.  however,  it  is  a  debt 
owing  l)y  the  persons  within  that  State,  whose  lands  have  been  taxed,  and  not  by  the  State 
itself,  then  pavment  ought  not  to  be  withheld." 

He  then  called  attention  to  the  decision  of  Mr.  McCuUoch,  Secretary  of  the  Treasury  in 
186<j,  as  to  Texas,  and  said : 

"  Mr.  McCulIoch  treated  the  apportionment  of  the  direct  tax  as  a  debt  owing  by  citizens 
of  Texas  belonging  to  the  class  whose  property  was  taxed,  and  not  as  a  debt  owing  by  the 
State  in  its  political  capacity." 

Proceeding,  he  said: 

"The  privilege  of  a  State  to  assume  implies  that  the  debt  before  the  assumption  was  not 
its  own.  Before  the  adoption  of  the  Constitution,  the  person  whose  property  was  charged 
with  the  tax  owed  the  tax  to  the  State,  because  the  State  imposed  it  and  levied  and  col- 
lected it.  Since  the  adoption  of  that  instrument,  the  United  States  has  imposed  the  tax, 
and  has  itself  levied  and  collected  it.  The  obligation  of  the  citizen  is  therefore  to  the 
Union,  and  not  to  the  State,  and  he  and  not  the  State  is  the  debtor." 

Enforcing  his  view  by  various  citations,  urging  that  any  other  would  leave  the  States 
with  power  to  thwart  the  collection  of  taxes,  in  an  emergency,  directly  from  the  people, 
and  declaring  that  this  direct  tax  of  1861  could  still  be  collected  when  the  United  States 
wishes,  he  concluded: 

"  It  follows,  therefore,  that  it  is  my  duty  to  direct  that  the  sum  appropriated  to  the  State 
of  Georgia  shall  not  be  credited  as  upon  a  debt  owing  by  that  State  to  the  United  States, 
but  shall  be  paid  at  once  to  the  State." 

In  answer  to  a  resolution  by  the  Senate,  this  decision  was  transmitted,  "  with  accom- 
panying papers,"  to  the  Senate,  by  Secretary  Sherman,  on  May  24,  1879.  (See  Senate  Ex. 
Doc.  ^'o.  24,  first  session  Forty-sixth  Congress.) 

The  "accompanying  papers"  .show  that,  before  this  opinion  was  made,  attention  was 
called  to  the  fact  that  Kansas.  Missouri,  West  Virginia,  and  other  States  had  been  cred- 
ited with  various  sums  there  stated.  Mr.  Porter  paid  no  attention  to  them,  because  (as 
we  presume)  they  had  assumed  their  respective  quotas,  and  thus  made  them  a  debt  against 
the  States  as  such.  Subsequently,  in  May,  1881,  Mr.  Lawrence,  the  successor  of  Mr.  Por- 
ter, decided  the  Kansas  case.  His  opinion  contains  thirty-three  headnotes  and  twenty- 
tive  sub-headnotes.  Those  which  are  material,  in  our  opinion,  to  the  present  discussion, 
are  as  foUows : 

"  In  May,  1879,  it  was  decided  by  the  then  First  Comptroller  that  the  direct  tax  appor- 
tioned to  the  State  of  Georgia  by  the  Acts  of  August  5,  1861,  and  of  June  7,  1862,  was  not  a 
debt  of  the  corporate  State,  which  had  not  by  an  Act  assumed  it;  and  that  although  the 
tax  had  not  been  paid,  yet  money  due  from  the  United  States  to  the  State  must  be  paid  to 
the  latter,  and  could  not  be  used  by  way  of  set-off  or  in  discharge  of  any  part  of  the  claim 
for  direct  taxes.  (S.  Ex.  Doc.  No'.  24.  first  session  Forty-sixth  Congress.)  That  conclu- 
sion is  correct  in  law.  The  decision  of  that  question  was  affected  somewhat  by  the  Act  of 
June  7,  1862,  not  applicable  to  the  question  now  present.  But  the  same  result  would  be 
reached  without  reference  to  it.  Under  the  Constitution,  Congress  cannot  levy  or  enforce 
the  collection  of  a  tax  or  assessment  on  a  corporate  State  which  has  not  assumed  it.  The 
National  Government  does  not  operate  on  States  in  the  collection  of  revenues,  but  on 
persons  or  property,  or  both.    (2  Lawrence,  Compt.  Dec,  310.) 

He  further  held  that  his  predecessors  had  decided  that  Kansas  had  vohmtarily  assumed 
her  quota  of  the  tax;  that  he  was  bound  by  that  decision, and  that  therefore  a  .sum  appro- 
priated to  Kansas  should  not  be  paid,  but  must  be  placed  to  her  credit  against  said 
assumed  debt.    (lb.  324.) 

The  decision  of  Lawrence,  Comptroller,  made  twelfth  May,  1883,  refusing  to  pay  this 
money  to  Georgia,  has  thirty  headnotes.  We  do  not  believe  that  we  need  differ  with  any 
of  them  but  the  sixth,  seventh,  tenth,  and  nineteenth.  We  call  attention  to  them,  and 
the  eighth,  also.    They  are: 

"6.  The  First  Comptroller  had  jurisdiction  and  authority  in  May,  1868,  to  certify  a  bal- 
ance as  due  from  the  State  of  Georgia  to  the  United  States,  for  the  quota  of  direct  taxes 
apportioned  to  said  State  by  the  Direct  Tax  Act  of  August  5,  1861.    (12  Stat.,  294.) 

"7.  The  Comptroller  now  in  office  cannot  inquire  whether  the  Comptroller  in  office  in 
May,  18<i8,  who  then  certified  a  balance  due  from  the  State  of  Georgia  to  the  United  States 
on  account  of  direct  taxes,  had  before  him  sufficient  evidence  to  authorize  such  action,  or 
whether  on  such  evidence  as  he  then  had  he  jyroperly  construed  the  law.  The  Judicial 
Courts  or  Congress  can  furnish  the  only  relief  in  such  case,  if  the  Comptroller  erred  in 
charging  the  State  with  such  liability. 

"8.  Congress  may  by  law  require' the  accounting  officers  of  the  Treasury  Department 
to  set  off  a  claim  of  the  L'nited  States  against  a  State,  when  such  State  demands  payment 
of  a  claim  due  to  it  from  the  United  States,  although  in  such  case  Congress  might  not 
under  the  Constitution  charge  such  corporate  State  with  a  liability  and  enforce  its  pay- 
ment in  any  other  mode  except  by  such  set-off. 

"9.  The  legislation  of  Congress' in  relation  to  the  quota  of  direct  taxes  apportioned  to 
Missouri  and  West  Virginia  seems  in  principle  to  recognize  the  correctness  of  the  judg- 
ment of  the  First  ComjitroUer,  by  which,  in  May,  1868,  he  certified  a  balance  as  due  from 
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the  State  of  Georgia  to  the  United  States  for  its  quota  of  the  direct  tax  apportioned  to  that 
State  l)y  the  Act  of  August  5,  1861. 

"10.  The  Direct  Tax  Act  of  August  5,  1861  (12  Stat.,  311,  Section  53),  provides  a  special 
statutory  mode  of  paying  the  quota  of  tax  apportioned  to  any  State  by  declaring  that  it 
^  shall  be  liable  to  bepaicV  by  set-off' of  any  liquidated  and  determined  claim  of  such  State 

*  *    *    against  the  United  States.' 

***************** 

"  19.  The  balance  certified  by  the  First  Comptroller,  May  29,  18G8,  as  due  to  the  United 
States  from  the  State  of  Georgia,  for  its  ciuota  of  direct  tax,  under  the  Act  of  August  5, 
1861,  has  not  been  in  any  form  set  aside  or  rendered  inoperative." 

First — Did  any  ConqVtroller  ever,  in  any  fair  sense,  try  to  raise  a  debt  against  Georgia 
for  this  tax?    Mr.  Lawrence,  in  this  opinion,  stated  the  facts  in  this  language: 

"  May  11, 1868,  by  report  No.  55148  the  Fifth  Auditor  '  examined  and  adjusted  an  account 
between  the  United  States  and  the  State  of  Georgia,'  and  found  '  that  the  sum  of  $584,- 
367  33  is  due  from  said  State  to  the  United  States  *  *  *  for  amount  of  direct  tax 
imposed  and  apportioned  by  the  eighth  section  of  the  Direct  Tax  Act  of  August  5,  1861, 
'  amount  to  be  debited  to  the  State  of  Georgia  on  the  books  of  the  Register  of  the  Treasury.' 

"  May  29, 1868,  the  First  Comptroller  certified  to  the  Register  a  balance  due  and  payable 
as  stated  in  the  above  report,  and  it  was  accordingly  charged,  on  the  Register's  books,  as 
a  debt  due  from  the  State  of  Georgia  to  the  United  fe'tates. 

"  September  3, 1874,  the  Fifth  Auditor,  by  ReiDort  No.  5,  adjusted  an  account  between  the 
United  States  and  T.  P.  Robb,  Samuel  A.  Pancoast,  and  John  C.  Bates,  Commissioners  of 
Direct  Tax  for  the  State  of  Georgia,  from  August  1,  1865,  to  December  15, 1866,  and  found 
them  chargeable  with  'amount  of  direct  tax  laid  uj^on  the  State  of  Georgia  by  Act  of 
Congress  approved  August  5,  1861,  $584,367  33.'  The  report  shows  costs  chargeable  to  the 
State  $649  72,  and  finds  the  Commissioners  entitled  to  credit  for  salaries  and  expenses 
$9,835  06,  amount  of  taxes  remaining  uncollected  $501,939  86,  amount  refunded  to  tax- 
payers on  account  of  collections  improperly  made  $46  17,  and  cash  deposited  $71,407  75 
covered  into  the  Treasurj^  by  miscellaneous  warrants  numbered  and  dated  in  1866,  respect- 
ively, 747  March  31,  524  June  25,  697  June  30,  596  September  29,  and  726  December  31. 

"  January  9,  1875,  the  Acting  First  Comptroller  certihed  a  balance  of  $1,788  22  '  due  to 
the  United  States  from  the  Commissioners,  as  stated  in  the  above  report.'  The  amount  of 
these  warrants  was  placed  to  the  credit  of  the  State  of  Georgia  in  the  Register's  office  on 
said  account  for  direct  taxes." 

In  May,  1868,  the  amount  fixed  by  the  statute  as  the  quota  of  Georgia  was  charged  to 
he'r,  and  afterwards,  in  1874,  the  same  amount  was  charged  by  the  same  office  to  the 
United  States  Commissioners  of  direct  tax  for  the  State  of  Georgia,  and  they  were  credited 
with  various  sums  collected  and  uncollected,  and  among  others  an  "amount  refunded  to 
taxpayers  on  account  of  collections  improperly  made,  $46  17."  The  dealing  with  "tax- 
payers" showed  that  the  State  was  not  considered  the  debtor.  The  "taxpayers"  owed 
only  if  Georgia  had  not  assumed  the  debt.  Taking  the  two  accounts  together,  it  seems 
plain  that  the  account  was  so  stated  only  for  convenience  of  keeping  the  books  of  the 
Department.  Any  other  view  makes  us  to  assume  that  the  officer  raising  the  account 
acted  in  ignorance  of  the  law.  The  First  Comptroller  could  have  no  jurisdiction  under  the 
Act  of  1861  to  state  an  account  against  anj'  State  which  had  not  assumed  the  debt. 

It  is  true,  as  stated  in  the  tenth  headnote,  sitpra,  that  said  Act  provides  a  special  statutory 
mode  of  paying  the  quota  of  tax  apportioned  to  any  State,  by  declaring  that  it  "  shall  be 
liable  to  be  paid"  by  set-off  "of  any  liquidated  and'deterniined  claim  of  such  State     *    * 

*  against  the  United  States."  But  more  is  true.  That  "special  statutory  mode  of  pay- 
ing" is  in  the  words  which  Mr.  Lawrence  omitted  from  the  quotation,  viz.:  "by  the  release 
of  such  State  *  *  *  diily  executed  to  the  United  States^  By  such  release,  with  a  view  to 
such  credit,  the  State  consents  to  the  account  against  it,  and  thus  assumes  the  debt.  It 
was  by  such  a  release  that  Missouri  was  credited  (see  Act  of  Julj^  17,  1862,  in  said  Senate 
Ex.  Doc.  24,  p.  197).  The  same  is  true  as  to  West  Virginia,  under  the  Act  of  February  25, 
1867  (lb.,  207).  They  assumed  the  debt  and  sought  to  have  certain  credits  allowed.  Geor- 
gia did  not  assume  it,  and  therefore  nothing  in  their  cases  authorizes  the  raising  of  such 
an  account  against  Georgia. 

Mr.  Lawrence  admits  that  this  action  of  his  predecessor  is  the  only  obstacle,  and  that 
it  is  not  in  the  way  of  payment  if  it  was  "  unauthorized  or  void."  If  no  statute  author- 
ized it,  it  was  "unauthorized."  No  statute  created  such  a  debt  except  by  the  consent  of 
the  State,  and  the  State  did  not  consent.  There  is  no  pretense  that  the  First  Comptroller 
found  such  fact  upon  inquirJ^  It  is  only  stated  that  he  did  an  act  from  which  it  is 
inferred  that  he  found  such  fact.  But  that  does  not  follow;  for  he  may  have  raised  the 
account  for  other  reasons.  Congress  cannot  make  such  a  debt  against  a  State  without  its 
consent.  There  was  no  consent,  and  therefore  the  act  raising  such  account,  when  consid- 
ered as  to  whether  that  Act  made  Georgia  the  debtor,  is  "void." 

We  admit  that  "  all  claims  or  demands  whatever  by  the  United  States  *  *  *  shall 
be  settled  and  adjusted  in  the  Department  of  the  Treasury  "  (Rev.  Stat.,  §  236).  But  there 
must  be  a  claim  or  demand  to  adjust.  The  statute  declared  there  could  be  none  against 
a  State  till  it  assented,  and  Georgia  never  assented.  So,  while  the  Second  Comptroller 
must  "examine  all  accounts"  settled  by  the  Auditors  {lb.,  273),  and  the  First  Au- 
ditor "must  examine  all  accounts  accruing  in  the  Treasury  Department"  {lb.,  277);  there 
must  be  a  debtor,  by  law,  before  an  account  can  exist  for  examination. 

It  is  useless  to  examine  whether  Congress  "  may  so  far  declare  a  State  indebted  to  the 
United  States  as  to  secure  satisfaction  of  the  debt  by  ivithholding  from  it  by  set-off,  as  in 
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this  case,  monej^  adnntted  to  be  clue  from  the  United  States  to  such  State,"  for  Congress 
has  never  made  such  declaration.  Nor  need  we  discuss  wlicther  Congress  had  power  "to 
enforce  the  collection  of  tax  against  the  corporate  property  of  the  State,"  though  Mr. 
Lawrence  said  "  the  i)Ower  to  do  so  in  time  of  war  seems  undoubted."  Mr.  Thaddeus 
Stevens,  when  he  presented  the  direct  tax  bill  to  Congress,  in  the  midst  of  war,  and  to 
raise  means  promptly  to  prosecute  the  war,  said  "  Congress  has  no  constitiitional  power 
to  assess  taxes  upon  a  State.  It  must  assess  it  upon  the  individual"  (Sen.  Ex.  Doc.  24, 
<inte,  page  41).  And  the  Act  levying  the  tax  expressly  exempted  all  State  property.  It 
sought  hot  to  exercise  such  power  if  it  existed. 

Sui)pose  we  admit  that  Congress  might  legislate  as  the  eighth  headnote  declares;  Con- 
gress lias  not  so  legislated  in  this  case.  On  the  contrary,  an  effort  to  have  it  so  legislate 
was  defeated.  On  the  sixth  of  December,  1882,  the  bill  was  reached  and  taken  up  m  the 
House. 

Mr.  Holman,  as  soon  as  the  report  had  been  read,  said: 

"The  question  is  presented  whether  or  not  this  sum  should  be  paid  by  the  United 
States  directly  to  the  State  of  Georgia,  or  whether  it  shall  be  allowed  as  a  credit  to  that 
State  on  the  amount  of  direct  tax  apportioned  against  the  State  vmder  the  Act  of  August 
5, 1861." 

Mr.  Turner  replied : 

"The  direct  tax  is  a  tax  due  bj^  the  people  of  the  State,  not  by  the  State  in  its  corporate 
or  aggregate  capacity,  etc."    (Congressional  Record,  vol.  59,  page  59.) 

The  issue  thus  made  was  debated  pro  and  con.    Mr.  Holman  moved  to  add  to  the  bill — 

"Provided,  however,  that  the  said  sum,  $35,555  42,  shall  not  be  paid  by  the  Secretary  of 
the  Treasury  \intil  the  sum  due  the  United  States  of  direct  taxes  apportioned  to  the  State 
of  Georgia  iinder  the  Act  entitled  '  An  Act  to  provide  increased  revenue  from  imports  to 
paj'  the  interest  on  the  public  debt,  and  for  other  purposes,'  approved  Aiigust  5, 18(31,  shall 
have  been  adjusted.    (lb.,  65.) 

A  motion  to  strike  out  the  enacting  clause  was  lost;  the  ayes  were  fifty-two  and  the 
nays  were  seventy-six. 

Mr.  Holman's  proposed  amendment  was  also  lost  by  ayes  fifty-three  to  nays  ninety. 
An  effort  to  adjourn  was  lost  by  eighty  nays  to  fifty  yeas.  Upon  the  passage  of  the  bill 
the  yeas  and  nays  were  demanded,  and  it  was  passed  by  j^eas  ninety-six  to  nays  eighty. 
{lb.,  68.)  The  report  was  read  in  the  Senate,  and  the  bill  passed  without  debate.  (Congres- 
sional Record,  vol.  62,  pp.  3660,  3670-3672.) 

Again,  we  think  the  payments  made  to  the  State  of  Georgia,  aforesaid,  were  at  least 
■waivers  of  any  such  claim  by  the  United  States  as  is  here  asserted,  and  did  set  aside  and 
render  inoperative  said  certification  of  the  account  in  May,  1868,  if  it  ever  were  operative 
for  the  purpose  claimed. 

Mr.  Lawrence  does  not  claim  that  the  decision  of  his  predecessor  was  correct.  He 
seems  to  admit,  in  the  opinion,  that  he  would  reverse  it  if  he  thought  he  could.  He  really 
suggests  this  legislation  in  his  annual  report  for  the  fiscal  year  ending  June  30,  1883.  His 
language  was  this  : 

"In  1868  the  First  Comptroller  then  in  office  certified  balances  due  to  the  United  States 
from  several  States  respectively,  for  direct  taxes  due  and  unpaid,  under  the  direct  tax  Act 
of  August  5,  1861  (12  Stat.,  292),  and  such  States  were  accordingly  debited  on  the  books  in 
the  office  of  the  Register  of  the  Treasury.  It  may  well  be  doubted  whether  any  corporate 
State  was  properly  so  charged,  but  as  the  Comptroller  has  jurisdiction  of  the  subject- 
matter,  his  action,  even  if  erroneous,  cannot  be  treated  as  void  by  the  ComxDtroUer  now  in 
office.  The  result  is,  that  money  due,  or  which  may  become  due,  from  the  United  States 
to  any  State  so  charged,  to  the  extent  of  the  amount  so  charged,  cannot  be  paid  to  the 
State,  but,  by  usage  and  law  is  to  be  applied  by  way  of  set-off.  It  may  thus  happen  that 
some  States  will  in  this  mode  pay  the  direct  tax,  while  others  indebted  in  the  same  form 
wiU  continue  so  indebted,  and  hence  there  will  seem  to  be  inequality,  if  not  injustice,  in 
the  dealings  between  the  United  States  and  such  States.  The  money  appropriated  by  the 
Act  of  March  3,  1883  (22  Stat.,  485),  "  to  refund  to  the  State  of  Georgia  certain  money 
expended  by  said  State  for  the  common  defense  in  1877,"  was  withheld  and  applied  by 
way  of  set-off  on  the  sum  charged  against  said  State  for  direct  taxes.  If  it  be  the  jiurpose 
of  Congress  that  moneys  due  to  such  States  shall  be  paid,  it  is  respectfully  suggested  that 
I^rovision  should  be  made  authorizing  payment  without  reference  to  the  charge  against 
any  such  States." 

Suppose  this  money  cannot  be  paid,  and  that  Mr.  Lawrence  is  right  that  the  judicial 
Courts  or  Congress  can  furnish  the  only  relief  in  such  case,  if  the  Comptroller  erred  in 
charging  the  State  with  such  liabilitj^;  still  this  bill  should  pass,  and  for  that  very  reason. 
The  United  States  admits  this  indebtedness  to  Georgia;  it  admits  Georgia  is  not  in  debt 
to  the  United  States,  and  it  has  formally  undertaken  to  yjay  this  debt  to  Georgia.  Why 
should  she  be  remitted  to  the  Court  of  Claims?    We  see  no  reason  therefor. 

By  reason  of  a  real  or  supposed  obstacle  unknown  to  Congress  when  the  bill  for  pay- 
ment was  passed,  the  debt  of  the  United  States  has  not  been  paid.  An  officer  of  the 
United  States  erroneously  put  that  obstacle  in  the  way.  It  should  be  removed,  unless 
there  is  some  other  reason  to  the  contrary. 

Is  there  ayy?  There  is  none,  unless  the  United  States  should  refuse  to  pay  simply 
because  Georgia  did  not  pay  the  direct  tax.  Laying  aside  the  question  whether  this  tax 
Act  was  operative  within  the  States  with  which  the  United  States  was  then  at  war,  a  refu- 
sal on  that  ground  seems  to  be  unjust  for  these  and  other  reasons:  Georgia  does  not  owe 
the  debt  to  the  United  States,  but,  at  most,  parts  of  it  are  due  from  certain  of  her  citizens 
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respectively.  Only  those  citizens  who  in  1861  owned  the  lands  taxed  owe  the  taxes,  and 
no  property  is  bound  for  the  tax  except  those  lands.  If  Secretary  McCuUoch  was  right  in 
his  Texas  decision,  ante,  and  Mr.  Porter  was  right  in  the  Georgia  case,  ante,  Georgia  could 
not,  after  a  fixed  day  in  1862,  assume  the  debts,  if  she  wished.  Georgia  cannot  collect 
these  taxes  without  such  assumption. 

It  does  not  seem  just  to  collect  from  Georgia,  as  a  State,  any  part  of  a  debt  she  does  not 
owe,  nor  from  her,  as  representing  the  land  owners  of  1861,  by  withholding  money  which 
belongs  to  Georgia  as  a  State,  and  if,  as  representing  any  citizens,  as  representing  all  her 
citizens,  whether  owning  lands  in  1861,  or  anything  else  at  any  time. 

It  does  not  seem  that  the  United  States  will  ever  collect  those  direct  taxes  of  1861.  But 
could  it  and  should  it  determine  to  do  so,  equal  collections  should  be  made  from  all  the 
Southern  States  simiHtaneously.  To  make  Georgia  pay  indirectly  by  withholding  from 
her  admitted  dues  from  the  United  States,  has  not  been  the  policy  of  the  Government,  as 
appears  from  the  payments  already  of  over  a  quarter  of  a  million  of  dollars  to  her  in 
cash  since  said  account  was  raised  iia  1868.  We  do  not  think  it  should  become  the  policy 
of  the  Government.    Therefore,  we  recommend  that  the  bill  do  pass. 

The  committee  therefore  recommend  the  passage  of  the  bill. 


Forty-ninth  Congress,  first  session.    House  of  Representatives.    Report  35,  part  2. 

WAR  TAXES  OF  1861. 

Jamiary  29,  1886 — Referred  to  the  House  Calendar  and  ordered  to  be 
printed. 

Mr.  Hepburn,  from  the  Committee  on  the  Judiciary,  submitted  the  fol- 
lowing as  the 

•\t:ews  of  the  minority. 

[To  accompany  bill  H.  R.  3.] 

The  officers  of  the  Treasury  are  required  to,  and  do,  set  oflf  sums  of  money 
due  from  the  United  States  to  an}'-  State  against  any  sums  that  may  be  due 
from  the  State. 

These  officers  have  for  many  years  regarded  the  unpaid  tax  le^'ied  upon 
the  United  States  and  apportioned  among  the  States  by  the  eighth  section 
of  the  Act  of  Congress  approved  August  5,  1861,  as  a  debt  due  from  the 
delinquent  State,  and  have  treated  the  same  as  a  proper  set-off  against  any 
moneys  due  to  said  State.  Thus  the  sum  of  $35,555  42  was  appropriated 
to  pay  to  the  State  of  Georgia,  by  the  Act  approved  March  3,  1883,  but  the 
Secretary  of  the  Treasury  declined  to  make  such  pajTnent,  because  he 
found,  that  on  the  books  of  the  Treasury,  there  was  charged  against  the 
State  of  Georgia  the  sum  of  $512,959  48,  that  had  been  for  many  years, 
certainly  since  the  year  1868,  regarded  as  a  debt  due  from  the  State  of 
Georgia  to  the  United  States,  being  the  balance  of  the  direct  tax  appor- 
tioned to  said  State  under  the  Act  above  referred  to,  and  amendments 
thereto. 

House  Bill  Xo.  3  forbids  the  officers  of  the  Treasury  to  treat  the  unpaid 
portions  of  such  direct  tax  as  a  debt  or  in  any  way  as  a  set-oflF  against  any 
claim  in  favor  of  any  State.  The  majority  of  the  committee  have  recom- 
mended the  passage  of  the  bill.  The  undersigned  are  of  the  opinion  that 
it  should  not  pass,  at  least  until  it  undergoes  material  modification. 

Accompanying  a  letter  of  the  Hon.  Charles  J.  Folger,  late  Secretary  of 
the  Treasury,  addressed  to  the  Hon.  George  F.  Edmunds,  under  date  of 
March  29,  1884,  was  the  following: 


219 


Statement  of  the  Condition  of  the  Direct  Tax  Accounts  of  the  several  States  and  Territories  and 
the  District  of  Columbia,  under  Acts  of  August  5,  1S61,  aiul  June  7, 1SG2. 


State  or  Territory. 


Amount  Im- 
posed. 


Amount  Paid. 


Fifteen  per  Cent 
Allowance. 


Balance  Due 
United  States. 


Alabama. I     $529, 


Arkansas . 

California 

Colorado 

Connecticut 

Dakota 

Delaware  _ 

District  of  Columbia. 

Florida 

Georgia 

Illinois --. 

Indiana- 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minne.sota 

Mississippi. 

Missouri 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina . 

Ohio 

Oregon 

Pennsylvania 

Rhode  Island 

Tennessee 

Texas 

rtah... 

Vermont 

Virginia 

West  Virginia 

"Washington 

Wisconsin 

South  Carolina 


2(il 

2.54 

22 

cm. 

3, 

74 

49, 

77 

584 

1,140 

904, 

452, 

713, 

385, 

420, 

430, 

824. 

501, 

108, 

413, 

761, 

19, 

4, 

218, 

450, 

62, 

2,603, 

576, 

1,567, 

35, 

1,946, 

116, 

669, 

355, 

2(3, 

211, 

+729, 

+208, 

519! 
363, 


313  33 

,886  00 
,538  67 
,905  33 
,214  00 
241  33 
,683  33 
437  33 
522  67 
367  33 
,551  33 
,875  33 
,088  00 
,743  33 
,695  33 
,886  67 
,826  00 
,823  33 
,581  33 
,763  33 
,424  00 
,084  67 
127  33 
,312  00 
,592  67 
,408  67 
,134  00 
,648  00 
,918  67 
194  67 
,089  33 
140  67 
719  33 
963  67 
498  00 
106  67 
,982  00 
,068  00 
071  02 
479  65 
755  33 
688  67 
,570  67 


$8,491 

184,082 

247,941 

1,516 

261,987 


74,683 

49,437 

43,529 

71,407 

974,568 

769,144 

384,274 

71,743 

606,&11 

268,515 

357,702 

371,299 

700,8W 

426,498 

92,245 

74,742 

646,958 

19.312 

4,592 

185,645 

382,614 

62,648 

2,213,330 

386,194 

1,332,025 

35,140 

1,654,711 

99,419 

387,722 

130,008 


179.407 
515,569 
181.306 
4,268 
429,196 
377,961 


$46,232  10 


*4,350  50 


171,982  70 

135,731  30 

67,813  20 


107,054  30 


63,123  90 
65,523  50 
123,687  19 
75,264  50 
16,278  60 


411,869  10 
(See  note.) 


32,761  00 

67,519  17 

(See  note.) 

390,587  81 


235,063  40 


292,007  90 
17,544  56 


31,660  20 


27,172 


39,346  43 
114,390  63 


$520,821  87 

77,803  82 

6,597  54 

21,388  44 


3,241  33 


33,992  86 
512,959  58 


117,371  55 


338,342  10 


190,000  22 


281,775  94 

225,098  61 

26,982  00 


213,501  30 


3,487  17 
51,145  56 


*  Included  on  compromise. 

+  Joint  resolution  February  2.5, 1S67,  authorized  the  Secretarj'  of  the  Treasury  to  transfer  S208,479  65  of  the 
amount  originally  appropriated  to  Virginia  to  the  State  of  West  Virginia. 
J  Overpaid. 

NOTE. 
Nebraska : 

Amount  collected $4,281  60 

Amount  allowed  by  Act  of  August  7, 1882  (22  Stat.,  p.  314) 15,030  40 

$19,312  00 

New  Mexico: 

Amount  allowed  by  Act  of  July  1,  1862  (12  Stat.,  p.  489) 62,648  00 

Nearly  $17,500,000  of  the  original  $20,000,000  levied  is  sho^vn  to  have 
been  paid,  and  something  more  than  $2,500,000  now  stands  charged  against 
fourteen  States,  more  than  $2,(X)0,000  of  it  being  against  the  States  of  Ala- 
bama, Georgia,  Mississippi,  North  Carolina,  Tennessee,  Texas,  and  Virginia. 

It  is  more  than  probable  that  no  part  of  this  sum  of  $2,500,000  will  ever 
be  realized  by  the  Government,  except  as  it  may  be  used  as  a  set-off  against 
claims  like  that  of  Georgia,  first  above  referred  to,  and  the  effect  of  this 
bill  (H.  R.  No.  3)  will,  in  behalf  of  all  of  the  delinquent  States,  be  as 
eflfective  as  payment,  or  a  release. 
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The  question  is  a  pertinent  one:  VThy  should  the  delinquent  States  be 
released?  The  majority  of  the  committee  answer  that  the  claim  against 
Georgia  and  the  other  delinquent  States  is  not  a  debt  due  from  the  State, 
making  a  distinction  between  Georgia  as  a  pohtical  corporation,  and  the 
whole  of  the  people  of  Georgia.  Indeed,  it  is  claimed  that  a  tax  cannot 
be  le\'ied  uix)n  a  State.  We  do  not  see  why.  There  might  be  difficulty  in 
many  instances  to  make  collections  if  the  State  refused  to  perform  its  duty 
by  prompt  pa^-ment.  There  are  but  few  of  the  States  that  are  the  owners  of 
real  estate  beyond  that  that  is  used  in  the  performance  of  the  functions  of 
government.  The  United  States  is  greatly  interested  in  the  full  perform- 
ance by  each  of  the  States  of  all  the  duties  imposed  upon  them,  and  could 
not  consent  to  throw  any  impediment  in  the  way  of  such  performance,  as 
would  be  the  case  if  the  Government  should  seize  the  capitol.  the  prisons, 
the  hospitals,  and  the  colleges  belonging  to  a  non-papng  State  and  sell 
them  in  order  to  realize  the  tax.  Hence,  in  the  case  of  one  of  the  reluctant 
and  non-performing  States,  the  Government  crosses  the  State  hne  and  lays 
hold  upon  the  citizen.  le\'ies  upon  his  land,  and  forces  him  to  make  the  pay- 
ment that  is  due  from  his  State,  and  that  is  owed  by  him.  and  pa^-ment  of 
which  is  forced  from  him,  only  because  his  State  is  not  in  such  condition 
as  to  be  forced  to  pay,  except  at  the  expense  of  its  usefulness  as  a  govern- 
ing factor. 

The  Federal  Government  is  always  forced  to  deal  with  the  individual 
when  the  State  refuses  the  performance  of  duty.  "When  States  were  in 
rebelhon  they  were  forced  to  the  resumption  of  duties  through  and  by  the 
exertions  of  the  Government  upon  the  indi\'idual  members  of  the  society 
composing  and  constituting  the  State.  There  is  no  other  medium  through 
which  the  Government  can  act.  It  coerces  the  State  through  the  indi- 
vidual. Hence  the  machinery  of  the  law  of  August  5, 1S61.  pro^'iding  for 
the  le^y  on  and  sale  of  the  property  of  indi^'iduals  and  collections  from 
them.  If  each  of  the  States  had  been  in  sympathy  and  accord  with  the 
purposes  of  the  Government,  it  is  more  than  probable  that  the  sections 
following  the  eighth  of  the  Act  of  1861  would  never  have  been  enacted. 
The  Congress  would  have  contented  itself  with  the  imposition  of  the  tax 
upon  the  United  States  and  ''  apjwrtionment  among  the  several  States." 
But  it  was  known  that  several  of  the  States  were  hostile  to  the  Government: 
that  they  would  not  pay  the  sum  apportioned  to  them,  and  for  this  reason, 
and  in  our  judgment  only  for  this  reason,  do  we  find  these  pro^asions  in  the 
law  that  look  to  the  collection  of  the  sums  not  paid  by  the  States  from  the 
citizens  of  the  delinquent  States.  We  do  not  regard  these  pro^'isions  of 
the  Act  as  do  the  majority,  as  e^-idencing  a  purjx)se  on  the  part  of  the 
law-makers  to  exempt  the  State  from  indebtedness  and  impose  indebtedness 
primarily  upon  the  indi^'idual  citizens  composing  the  State.  The  practice 
of  our  Coiuts  illustrates  this  principle:  A  debt  is  due  from  a  county  as  a 
pohtical  corporation.  Its  officers  refuse  pa^Tuent  and  refuse  to  le^y  a  tax 
to  meet  a  judgment  rendered.  The  Court  ^vill  send  the  Marshal  and  his 
deputies  to  make  levies  and  collections,  to  lay  hold  of  the  individuals 
composing  the  political  corjwration  that  is  derelict  in  its  duty. 

But  it  is  said  by  the  report  of  the  majority  that  the  tax  cannot  be  a  debt 
due  from  the  States  to  be  relieved,  because  those  States  had  not  assumed 
the  debt.  We  submit  that  if  the  power  to  tax  exists,  it  exists  independ- 
ently of  consent.  In  the  obligation  to  pay  taxes  tliere  are  none  of  the 
elements  of  a  contract.  The  power  to  levy  these  taxes  came  from  the 
Constitution.  The  language  is.  "  The  Congress  shall  have  power  to  lay 
and  collect  taxes."  "  Direct  taxes  shall  be  apportioned  among  the  several 
States."    Not  among  the  people  of  the  several  States,  but  among  the  States. 
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If  the  United  States  by  a  levy  and  apportionment  of  a  direct  tax  among 
the  States  does  not  impose  an  obligation,  a  debt,  upon  the  States,  by  what 
right  do  the  States  assume  such  tax  and  thus  impose  a  burden  on  the 
people?  The  power  of  a  State  to  levy  taxes  upon  the  people  is  limited  to 
the  necessities  of  its  present  or  prospective  indebtedness.  These  needs 
alone  bound  the  power  of  taxation.  If  the  States  did  not  owe,  or  if  it  was 
not  certain  that  at  a  future  day  the  State  would  owe,  various  debts,  then 
we  submit  the  act  of  taking  the  people's  money  through  the  exercise  of 
the  taxing  power  would  be  the  veriest  robbery.  What  right  has  a  State  to 
assume  the  individual  debt  of  A,  B,  or  C,  its  citizens?  If  this  tax  was  a 
debt  from  indi\'iduals,  where  did  the  several  States  get  the  power  to  assume 
it?  Is  the  pajonent  of  the  debts  of  citizens  one  of  the  functions  of  State 
government?  The  property  of  indi\'iduals  can  only  be  taken  for  public 
uses,  but  here  we  find  a  State  seizing  the  property  of  one  citizen  to  pay 
what  the  majority  say  is  the  private  debt  of  an  indiNidual  to  the  Govern- 
ment of  the  United  States.  It  cannot  be  said  that  the  prospect  of  a  fifteen 
per  cent  fee  can  invest  the  State  with  the  .right  to  become  a  collecting 
agent  and  force  its  citizens  to  a  payment  of  their  debts,  not  by  the  use  of 
the  State  Courts,  but  by  the  use  of  the  taxing  power  of  the  State. 

In  our  belief,  the  State  had  no  power  to  assume  the  debt  of  another,  but 
being  indebted  to  the  United  States,  it  had  the  power  to  assume  the  duty 
of  the  le\y  and  collection  of  such  sums  of  money  as  would  pay  the  debt, 
and  by  so  doing  relieve  the  United  States  from  the  expense  and  responsi- 
bility of  makmg  the  collections  from  many  indi^'iduals,  and  by  this 
assumption  earn  the  fifteen  or  ten  per  cent  promised  in  the  law. 

We  are  of  the  opinion  that  there  are  many  reasons  indicating  the  im- 
pohcy  of  attempts  on  the  part  of  the  United  States  to  collect  the  sums  due 
from  the  delinquent  States.  Yet  a  large  majority  of  the  States  have  paid 
their  full  apportionment.  Why  should  those  States  which  have  refused  to 
perform  their  duty  receive  rewards  that  are  not  bestowed  upon  those  that 
were  faithful  to  duty? 

We  are  willing  that  the  pro%'isions  of  House  Bill  No.  3  should  be  enacted 
into  law,  but  only  on  the  condition  that  the  States  are  all  placed  in  an 
equally  just  position.  If  Georgia,  that  has  not  paid,  is  to  be  released,  then 
Illinois,  that  has  paid  in  full,  should  be  repaid  all  she  has  paid  of  this 
direct  tax,  as  well  as  all  of  her  expenses  incurred.  The  duty  of  prompt 
payment  of  the  sums  apportioned  to  each  of  the  States  rested  upon  all 
alike.  It  was  Georgia's  duty  to  pay  promptly,  just  as  it  was  the  duty  of 
Illinois.  The  latter  did  pay,  and  did  discharge  in  full  her  indebtedness. 
The  other  utterly  refused  to  pay,  and  now  demands,  through  House  Bill 
No.  3,  that  the  United  States  shall  surrender  the  only  means  by  which  it 
is  practicable  to  force  partial  and  long  deferred  payment.  We  do  not 
believe  there  is  justice  in  this  demand;  certainly  not  without  all  of  the 
States  are  restored  to  the  position  occupied  before  the  levy  was  made  and 
the  debt  imposed. 

We  favor  the  restoration  of  all  of  the  States  to  the  status  occupied  before 
the  imposition  of  the  tax  by  the  remission  of  all  that  part  of  the  120,000,000 
not  paid  to  the  States  delinquent,  and  the  return  of  all  sums  of  money  paid 
to  the  States  making  the  payments,  together  with  the  percentage  of  ten  or 
fifteen  per  cent  due  to  the  States  making  collections. 

And  as  a  measure  that  would  establish  proper  relations  of  equality 
between  the  States  and  Territories,  in  regard  to  said  direct  taxes  levied, 
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we  report  the  following  substitute  for  House  Bill  Xo.  3,  and  recommend  its 
passage. 

^y.   P.  HEPBURX. 

A.  A.  RAXXEY. 

A.  X.  PARKER. 

L.  B.  CASWELL. 

Strike  out  from  House  Bill  Xo.  3  all  after  the  enacting  clause,  and  insert 
the  following  words: 

"  That  the  Secretary  of  the  Treasury  be  and  he  is  hereby  directed  to 
state  an  account  with  each  of  the  States  and  Territories  of  the  United 
States  as  they  existed  on  the  fifth  day  of  August.  1861,  and  with  the  Dis- 
trict of  Columbia,  and  in  said  statement  of  account,  he  shall  place  to  the 
credit  of  each  State.  Territory,  and  District  all  moneys  paid  by  either  of 
them  into  the  Treasury  of  the  Ignited  States,  or  all  moneys  that  were  col- 
lected by  the  agents  of  the  United  States,  from  either  of  them  or  from  their 
citizens,  as  direct  taxes  levied  upon  the  United  States,  and  apportioned 
among  the  several  States,  under  the  pro\dsions  of  the  Act  of  Congress 
approved  August  5,  1861,  and  the  amendments  thereto,  and  he  shall  also 
place  to  the  credit  of  each  State.  Territory,  and  District  such  sums  of  money 
as  were  earned  by  any  such  States,  Territories,  or  District,  by  reason  of 
collections  of  said'  direct  taxes  made  by  them  and  paid  into  the  Treasury 
of  the  United  States;  and  said  Secretary  is  directed  to  pay  to  each  of  said 
States,  Territories,  or  District  the  sums  mider  said  accountings  found  to  be 
due,  and  credited  to  them,  respectively,  and  the  said  Secretary-  is  further 
directed  to  write  opposite  to  any  charges  of  debit  that  now  stand  on  the 
books  of  the  Treasury  of  the  United  States  against  any  State.  Territory,  or 
the  District  of  Columbia,  by  reason  of  the  direct  tax  above  mentioned,  the 
words  '  remitted  in  full,'  and  the  said  unpaid  portion  of  said  direct  tax  is 
hereby  remitted  in  full  to  the  States,  Territories,  and  District  of  Columbia, 
and  they  are  each  hereby  released  from  all  obligation  to  pay  any  of  the 
unpaid  portions  of  said  tax." 

EXHIBIT   No.  37. 

Forty-ninth  Congress,  first  session.    House  of  Representatives.    Report  35,  part  2. 

AVAR  TAXES  OF  1861. 

January  29,  1886 — Referred  to  the  House  Calendar  and  ordered  to  be 
printed. 

]Mr.  Hepburn,  from  the  Committee  on  the  Judiciary,  submitted  the  fol- 
io sving  as  the 

"\^EWS   OF   THE   MINORITY. 
[To  accompany  bill  H.  R.  3.] 

The  officers  of  the  Treasury  are  required  to,  and  do.  set  off  sums  of  money 
due  from  the  United  States  to  any  State  against  any  sums  that  may  be 
due  from  the  State. 

These  officers  have  for  many  years  regarded  the  impaid  tax  le^'ied  upon 
the  L'nited  States  and  apportioned  among  the  States  by  the  eighth  section 
of  .the  Act  of  Congress,  approved  August  5,  1861,  as  a  debt  due  from  the 
delinquent  State,  and  have  treated  the  same  as  a  proper  set-oflf  against 
any  moneys  due  to  said  State.  Thus  the  sum  of  $35,555  42  was  appropri- 
ated to  pay  to  the  State  of  Georgia,  by  the  Act  approved  March  3,  1883, 
but  the  Secretary  of  the  Treasmy  declined  to  make  such  payment,  because 
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he  found  that  on  the  books  of  the  Treasury  there  was  charged  against  the 
State  of  Georgia  the  sum  of  $512,959  48,  that  had  been  for  many  years, 
certainly  since  the  year  1868,  regarded  as  a  debt  due  from  the  State  of 
Georgia  to  the  United  States,  being  the  balance  of  the  direct  tax  appor- 
tioned to  said  State  under  the  Act  above  referred  to,  and  amendments 
thereto. 

House  Bill  Xo.  3  forbids  the  officers  of  the  Treasury  to  treat  the  unpaid 
portions  of  such  direct  tax  as  a  debt  or  in  any  way  as  a  set-off  against  any 
claim  in  favor  of  any  State.  The  majority  of  the  committee  have  recom- 
mended the  passage  of  the  bill.  The  undersigned  are  of  the  opinion  that 
it  should  not  pass,  at  least  until  it  undergoes  material  modification. 

Accompanj-ing  a  letter  of  the  Hon.  Charles  J.  Folger,  late  Secretary  of 
the  Treasury,  addressed  to  the  Hon.  George  F.  Edmunds,  under  date  of 
March  29,  1884,  was  the  following: 

Statement  of  the  Condition  of  the  Direct  Tax  Accounts  of  the  several  States  and  Teiritories  and 
the  District  of  Columbia,  under  Acts  of  August  5, 1861,  and  June  7, 1S62. 


State  or  Tebbitoby. 


Amount  Im- 
posed. 


Amount  Paid. 


Fifteen  per 
Cent  Allovrance. 


Balance  Due 
United  States. 


Alabama... $529,31.3  33 


2(51,886  00 

254,538  67 
22,905  33 

308,214  00 

3,241  33 

74,683  33 

49,537  33 

77,522  67 

584,367  33 
lUinois 1,146,55133 


Arkansas 

California 

Colorado 

Connecticut 

Dakota 

Delaware 

District  of  Columbia 

Florida 

Georgia 


Indiana. 

Iowa 

Kan-sas 

Xentucky 

Louisiana 

Maine 

Maryland- 

Massachusetts  -. 

Michigan 

Minnesota 

Mississippi 

Missouri 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina. - 

Ohio -- 

Oregon 

Pennsylvania 

Rhode  Island 

Tennessee 

Texas 

Utah 

Vermont — 

Virginia 

West  Virginia 

Washington 

Wisconsin 

South  Carolina... 


904,875  33 

452,088  00 

71,743  33 

713,695  33 

385,886  67 

420,826  00 

436,823  33 

824,581  33 

501.763  33 

108,524  00 

413,084  67 

761,127  33 

19,312  00 

4,.592  67 

218,406  67 

450,134  00 

62,r>48  00 

2,603,918  67 

576,194  67 

1,567,089  33 

35,140  67 

1,946,719  33 

116,9(>3  67 

669.498  00 

3.55,106  67 

26,982  00 

211,068  00 

t  729,071  02 

1 208,479  65 

7,755  33 

519,688  67 

363,570  67 


18,491  46 

184,082  18 

247,941  13 

1,516  89 

261,981  90 


*  74,683  33 

49,437  33 

43,529  81 

71,407  75 

974,568  63 

769,144  03 

384,274  80 

71,743  .33 

606,641  03 

268,515  12 

.357,702  10 

371,299  83 

700,894  14 

426,498  83 

92,245  40 

74,742  57 

646,9.58  23 

1 19,312  00 

4,592  67 

185,645  67 

382,614  83 

X  62,648  00 

2,213,.3.30  86 

386,194  45 

1,332,025  93 

.35,140  67 

1,&54,711  43 

99,419  11 

287,722  06 

130,008  0(3 


146,232  10 


*  4.350  50 


171,982  70 

135,731  30 

67,813  20 


107,054  30 


63,123  90 
65,523  50 
123.687  19 
75,264  50 
16,278  60 


$.520,821  27 

77,803  82 

6,597  54 

21,388  44 


3,241  33 


33,992  86 
512,959  58 


117,371  55 


111,869  10 
(See  note.) 


338,342  10 


32,761  00 

67,519  17 

(See  note.) 

390,587  81 


235,063  40 


292,007  90 
17,544  56 


190.000  22 


179,407  80 
515,.569  72 
181,306  93 
4,268  16 
429,196  68 
377,961  .30 


31,660  20 


27,172  72 


39,346  43 
X  14,390  63 


281,775  94 

225,098  61 

26,982  00 

2l¥,.56i'30 

""3",487'i7 
51,145  56 


♦Included  on  compromise. 

+ Joint  resolution,  February  2.5,  authorized  the  Secretary  of  the  Treasury  to  transfer  $208,479  Co  of  the  amount 
originally  appropriated  to  Virginia  to  the  State  of  West  Virginia. 
X  Overpaid. 
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NOTE. 
Nebraska : 

Amount  collected- $4,281  60 

Amount  allowed  bv  Act  of  August  7, 1882  (22  Stat.,  p.  314) 15,030  40 

119,312  00 

New  Mexico  : 

Amount  allowed  by  Act  of  July  1,  1862  (12  Stat.,  p.  489) 62,648  00 

Nearly  $17,500,000  of  the  original  $20,000,000  levied  is  shown  to  have 
been  paid,  and  something  more  than  $2,500,000  now  stands  charged  against 
fourteen  States,  more  than  $2,000,000  of  it  being  against  the  States  of  Ala- 
bama, Georgia,  Mississippi,  North  Carolina,  Tennessee,  Texas,  and  Virginia. 

It  is  more  than  probable  that  no  part  of  this  sum  of  $2,500,000  will  ever 
be  realized  by  the  Government,  except  as  it  may  be  used  as  a  set-off  against 
claims  like  that  of  Georgia,  first  above  referred  to,  and  the  effect  of  this 
bill  (H.  R.  No.  3)  will,  in  behalf  of  all  the  delinquent  States,  be  as  effective 
as  payment,  or  a  release. 

The  question  is  a  pertinent  one:  Why  should  the  delinquent  States  be 
released?  The  majority  of  the  committee  answer  that  the  claim  against 
Georgia  and  the  other  delinquent  States  is  not  a  debt  due  from  the  State, 
making  a  distinction  between  Georgia  as  a  political  corporation,  and  the 
whole  of  the  people  of  Georgia.  Indeed,  it  is  claimed  that  a  tax  cannot  be 
leaded  upon  a  State.  We  do  not  see  why.  There  might  be  difficulty  in 
many  instances  to  make  collections  if  the  State  refused  to  perform  its  duty 
by  prompt  payment.  There  are  but  few  of  the  States  that  are  the  owners 
of  real  estate  beyond  that  that  is  used  in  the  performance  of  the  functions 
of  government.  The  United  States  is  greatly  interested  in  the  full  per- 
formance by  each  of  the  States  of  all  the  duties  imposed  upon  them,  and 
could  not  consent  to  throw  any  impediment  in  the  way  of  such  perform- 
ance, as  would  be  the  case  if  the  Government  should  seize  the  Capitol,  the 
prisons,  the  hospitals,  and  the  colleges  belonging  to  a  non-paying  State  and 
sell  them  in  order  to  realize  the  tax.  Hence,  in  the  case  of  one  of  the 
reluctant  and  non-performing  States,  the  Government  crosses  the  State  line 
and  lays  hold  upon  the  citizen,  levies  upon  his  land,  and  forces  him  to 
make  the  payment  that  is  due  from  his  State  and  that  is  owed  by  him^ 
and  payment  of  which  is  forced  from  him,  only  because  his  State  is  not  in 
such  condition  as  to  be  forced  to  pay,  except  at  the  expense  of  its  useful- 
ness as  a  governing  factor. 

The  Federal  Government  is  always  forced  to  deal  with  the  individual 
when  the  State  refuses  the  performance  of  duty.  When  States  were  in 
rebellion  they  were  forced  to  the  resumption  of  duties  through  and  by  the 
exertions  of  the  Government  upon  the  indi^^dual  members  of  the  society 
composing  and  constituting  the  State.  There  is  no  other  medium  through 
which  the  Government  can  act.  It  coerces  the  State  through  the  indi- 
vidual. Hence  the  machinery  of  the  law  of  August  5,  1861,  pro\ading  for 
the  levy  on  and  sale  of  the  property  of  individuals  and  collections  from 
them.  If  each  of  the  States  had  been  in  sympathy  and  accord  with  the 
purposes  of  the  Government,  it  is  more  than  probable  that  the  sections  fol- 
lowing the  eighth  of  the  Act  of  1861  would  never  have  been  enacted.  The 
Congress  would  have  contented  itself  with  the  imposition  of  the  tax  upon 
the  United  States  and  "apportionment  among  the  several  States."  But  it 
was  known  that  several  of  the  States  were  hostile  to  the  Government;  that 
they  would  not  pay  the  sum  apportioned  to  them,  and  for  this  reason,  and 
in  our  judgment  only  for  this  reason,  do  we  find  these  provisions  in  the  law 
that  look  to  the  collection  of  the  sums  not  paid  by  States  from  the  citizens 
of  the  delinquent  States.  We  do  not  regard  these  provisions  of  the  Act 
as  do  the  majority,  as  evidencing  a  purpose  on  the  part  of  the  law  makers 
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to  exempt  the  State  from  indebtedness  and  impose  indebtedness  primarily 
U]X)n  tlie  individual  citizens  composing  the  State.  The  practice  of  our 
Courts  illustrates  this  principle.  A  debt  is  due  from  a  county  as  a  political 
corjx)ration.  Its  officers  refuse  payment  and  refuse  to  levy  a  tax  to  meet  a 
judgment  rendered.  The  Court  will  send  the  Marshal  and  his  deputies  to 
make  le\'ies  and  collections,  to  lay  hold  of  the  individuals  composing  the 
political  corporation  that  is  derelict  in  its  duty. 

But  it  is  said  by  the  report  of  the  majority  that  the  tax  cannot  be  a  debt 
due  from  the  States  to  be  relieved,  because  those  States  had  not  assumed 
the  debt.  We  submit  that  if  the  power  to  tax  exists,  it  exists  independ- 
ently of  consent.  In  the  obligation  to  pay  taxes  there  are  none  of  the  ele- 
ments of  a  contract.  The  power  to  levy  these  taxes  came  from  the  Con- 
stitution. The  language  is,  "The  Congress  shall  have  power  to  lay  and 
collect  taxes."  "  Direct  taxes  shall  be  apportioned  among  the  several 
States."     Not  among  the  people  of  the  several  States,  but  among  the  States. 

If  the  United  States  by  a  levy  and  apportionment  of  a  direct  tax  among 
the  States  does  not  impose  an  obligation,  a  debt,  upon  the  States,  by  what 
right  do  the  States  assume  such  tax  and  thus  impose  a  burden  on  the  peo- 
ple? The  power  of  a  State  to  levy  taxes  upon  the  people  is  limited  to  the 
necessities  of  its  present  or  prospective  indebtedness.  These  needs  alone 
bound  the  power  of  taxation.  If  the  State  did  not  owe,  or  if  it  was  not 
certain  that  at  a  future  day  the  State  would  owe,  various  debts,  then  we 
submit  the  act  of  taking  the  people's  money  through  the  exercise  of  the 
taxing  power  would  be  the  veriest  robbery.  What  right  has  a  State  to 
assume  the  individual  debt  of  A.  B.  or  C,  its  citizens?  If  this  tax  was  a 
debt  from  indi\iduals,  where  did  the  several  States  get  the  ]X)wer  to  assume 
it?  Is  the  payment  of  the  debts  of  citizens  one  of  the  functions  of  State 
government?  The  property  of  indi\dduals  can  only  be  taken  for  public 
uses,  but  here  we  find  a  State  seizing  the  property  of  one  citizen  to  pay 
what  the  majority  say  is  the  private  debt  of  an  indi\'idual  to  the  Govern- 
ment of  the  United  States.  It  cannot  be  said  that  the  prospect  of  a  fifteen 
per  cent  fee  can  invest  the  State  with  the  right  to  become  a  collecting  agent 
and  foree  its  citizens  to  a  payment  of  their  debts,  not  by  the  use  of  the 
State  Courts,  but  by  the  use  of  the  taxing  power  of  the  State. 

In  our  belief  the  State  had  no  power  to  assume  the  debt  of  another,  but 
being  indebted  to  the  United  States,  it  had  the  power  to  assume  the  duty 
of  the  levy  and  collection  of  such  sums  of  money  as  would  pay  the  debt, 
and  by  so  doing  relieve  the  United  States  from  the  expense  and  responsi- 
bilit}'  of  making  the  collections  from  many  indi\dduals,  and  by  this  assump- 
tion earn  the  fifteen  or  ten  per  cent  promised  in  the  law. 

We  are  of  the  opinion  that  there  are  many  reasons  indicating  the  im- 
'policy  of  attempts  on  the  part  of  the  United  States  to  collect  the  sums  due 
from  the  delinquent  States.  Yet  a  large  majority  of  the  States  have  paid 
their  full  apportionment.  Why  should  those  States  which  have  refused  to 
perform  their  duty  receive  rewards  that  are  not  bestowed  upon  those  that 
were  faithful  to  duty? 

We  are  willing  that  the  provisions  of  House  Bill  Xo.  3  should  be  enacted 
into  law,  but  only  on  the  condition  that  the  States  are  all  placed  in  an 
equally  just  position.  If  Georgia,  that  has  not  paid,  is  to  be  released,  then 
Illinois,  that  has  paid  in  full,  should  be  repaid  all  she  has  paid  of  this 
direct  tax,  as  well  as  all  of  her  expenses  incurred.  The  duty  of  prompt 
payment  of  the  sums  apportioned  to  each  of  the  States  rested  upon  all 
alike.  It  was  Georgia's  duty  to  pay  promptly,  just  as  it  was  the  duty  of 
Illinois.  The  latter  did  pay  and  did  discharge  in  full  her  indebtedness. 
IS-" 
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The  other  utterly  refused  to  pay,  and  now  demands,  through  House  Bill 
Xo.  3,  that  the  United  States  shall  surrender  the  only  means  by  which  it  is 
practicable  to  force  partial  and  long  deferred  pa^nnent.  We  do  not  believe 
there  is  justice  in  this  demand:  certainly  not  without  all  of  the  States  are 
restored  to  the  position  occupied  before  the  levy  was  made  and  the  debt 
imposed. 

We  favor  the  restoration  of  all  of  the  States  to  the  status  occupied  before 
the  imposition  of  the  tax  by  the  remission  of  all  that  part  of  the  -$20,000,- 
000  not  paid  to  the  States  delinquent,  and  the  return  of  all  sums  of  money 
paid  to  the  States  making  the  papnents.  together  with  the  percentage  of 
ten  or  fifteen  per  cent  due  to  the  States  making  collections. 

And  as  a  measure  that  would  establish  proper  relations  of  equality  be- 
tween the  States  and  Territories  in  regard  to  said  direct  taxes  le^-ied.  we 
report  the  following  substitute  for  House  Bill  Xo.  3.  and  recommend  its 
passage. 

W.  P.  HEPBURX. 

A.  A.   RAXXEY. 

A.  X.  PARKER. 

L.  B.  CASWELL. 

Strike  out  from  House  Bill  Xo.  3  all  after  the  enacting  clause,  and  insert 
the  following  words: 

''  That  the  Secretary  of  the  Treasury  be  and  he  is  hereby  directed  to 
state  an  account  \\'ith  each  of  the  States  and  Territories  of  the  L'nited 
States  as  they  existed  on  the  fifth  day  of  August.  1861,  and  -nith  the  Dis- 
trict of  Columbia,  and  in  said  statement  of  account  he  shall  place  to  the 
credit  of  each  State,  Territory,  and  District,  all  money's  paid  by  either  of 
them  into  the  Treasury  of  the  United  States,  or  all  moneys  that  were  col- 
lected by  the  agents  of  the  United  States,  from  either  of  them  or  from  their 
citizens,  as  direct  taxes  levied  upon  the  United  States,  and  apportioned 
among  the  several  States,  under  the  pro^dsions  of  the  Act  of  Congress 
approved  August  5.  1861.  and  the  amendments  thereto:  and  he  shall  also 
place  to  the  credit  of  each  State.  Territory,  and  District,  such -sums  of 
money  as  were  earned  by  any  such  States.  Territories,  or  District,  by  reason 
of  collections  of  said  direct  taxes  made  by  them  and  paid  into  the  Treas- 
ury' of  the  L'nited  States:  and  said  Secretary  is  directed  to  pay  to  each  of 
said  States.  Territories,  or  District,  the  sums  under  said  accountings  found 
to  be  due.  and  credited  to  them,  respectively:  and  the  said  Secretary  is 
further  directed  to  write  opposite  to  any  charges  of  debit  that  now  stands 
on  the  books  of  the  Treasury  of  the  United  States  against  any  State.  Ter- 
ritory, or  the  District  of  Columbia,  by  reason  of  the  direct  tax  above  men- 
tioned, the  words  'remitted  in  full.'  and  the  said  impaid  portion  of  said 
direct  tax  is  hereby  remitted  in  full  to  the  States.  Territories,  and  District 
of  Columbia,  and  they  are  each  hereby  released  from  all  obligation  to  pay 
any  of  the  unpaid  portions  of  said  tax." 


EXHIBIT  No.  38. 

STATEMEXT. 

The  intention  evidently  was  to  substitute  the  House  Bill  as  introduced 
in  the  Forty-ninth  Congress  by  Hon.  W.  T.  Price  of  Wisconsin,  to  wit.  H. 
R.  2776.  or  that  introduced  by  Hon.  Barclay  Henley  of  California,  to  wit. 
H.  R.  164.  the  same  being  identical  with  the  bill  as  favorably  recommended 
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for  passage,  and  as  reported  upon  by  the  honorable  House  Committee  on 
Claims  in  the  Forty-eighth  Congress,  and  which  is  as  follows,  to  wit : 

That  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  credit  to  each  State  and 
Territory  of  the  United  States,  and  the  District  of  Columbia,  a  sum  equal  to  all  collec- 
tions nuide  from  said  States  and  Territories  and  the  District  of  Columbia  under  the  Act 
of  Congress  approved  August  fifth,  eighteen  hundred  and  sixty-one,  and  the  amendatory 
Acts  thereto,  with  an  additional  sum  of  fifteen  per  centum  upon  all  amounts  so  collecteci 
where  such  States  or  Territories  or  the  District  of  Columbia  have  collected  the  same  with- 
out cost  to  the  United  States. 

Sec.  2.  That  all  moneys  still  due  to  the  United  States  on  the  quota  of  direct  tax  appor- 
tioned by  section  eight  of  the  Act  of  Congress  approved  August  fifth,  eighteen  hundred 
and  sixty-one,  are  hereby  remitted  and  relinquished. 

Sec.  3."  That  there  is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  such  sums  as  may  be  necessary  to  reimburse  each  State,  Territory, 
and  the  District  of  Columbia  for  all  money  found  due  to  them  under  the  provisions  of 
this  Act;  and  the  Treasurer  of  the  United  States  is  hereby  directed  to  pay  the  same; 
provided,  that  where  the  sums,  or  any  part  thereof,  credited  to  any  State,  Territory,  or 
the  District  of  Columbia,  have  been  collected  from  the  citizens  thereof,  either  directly,  or 
by  sale  of  property,  such  sums  shall  be  held  in  trust  by  such  State,  Territory,  or  the  Dis- 
trict of  Columbia  for  the  benefit  of  those  of  its  citizens  from  whom  they  were  collected, 
or  their  legal  representatives. 

The  letter  of  the  Secretary  of  the  Treasury,  to  wit.  Senate  Ex.  Doc.  No. 
142,  Forty-eighth  Congress,  first  session,  shows  that  the — 


And  now  Owes. 


Georgia 

Mississippi 
Alabama .- 


$71,407  75 

74,742  57 

8,491  46 


$512,959  58 
338,342  10 

520,821  87 


So  that  the  proper  substitute  of  the  Minority  Report  of  the  Judiciary 
Committee,  to  wit,  of  H.  R.  164,  or  of  H.  R.  2776,  if  adopted,  would  re- 
lieve these  particular  States  absolutely.  But  in  the  States  of  Virginia, 
Tennessee,  South  Carolina,  Arkansas,  and  Florida,  lands  in  each  thereof 
were  sacrificed  in  order  to  pay  these  direct  taxes,  and  the  United  States 
Supreme  Court  has  heretofore  held  that  the  titles  so  acquired  are  valid. 
(98  U.  S.,  page  517.) 

The  account  between  these  last  named  States  and  the  United  States 
now  is  as  follows,  to  wit: 


The  State  of. 

Has  Paid. 

And  now  Owes. 

Virginia 

$515,569  72 

387,722  06 

377,961  30 

184,082  18 

43,529  81 

$213,501  30 

281,775  94 

South  Carolina . .   

*  14,390  63 

Arkansas .           

77,808  82 

Florida .. 

33,992  8G 

*  Overpaid. 

(See  Senate  Ex.  Doc.  No.  142,  Forty-eighth  Congress,  first  session.) 

Respectfully, 

WILLIAM  E.  EARLE, 

For  South  Carolina. 

JOHN  MULLAN, 

For  California. 
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EXHIBIT  No.  39. 

ORDER  OF  BUSINESS. 


The  Speaker.  The  call  of  the  committees  for  reference  of  report  having 
been  gone  through  with,  the  Chair  will  now,  under  the  rule,  call  commit- 
tees for  the  consideration  of  bills  for  one  hour.  The  hour  begins  at  eighteen 
minutes  before  one  o'clock.  The  call  rests  with  the  Committee  on  the 
Judiciary.  The  gentlemen  from  Wisconsin  [Mr.  Price]  is  entitled  to  the 
floor  for  twelve  minutes  on  the  bill  (H.  R.  3)  to  prevent  the  claim  of  the 
war  taxes  under  the  Act  of  August  5,  1861,  and  Acts  amendatory  thereof, 
by  the  United  States,  as  set-off  against  States  ha^'ing  claims  against  the 
General  Government. 

Mr.  Price.  Mr.  Speaker,  by  an  Act  of  Congress  approved  August  5, 
1861,  a  tax  was  levied  on  "the  United  States,"  which  was  apportioned 
among  the  several  States  and  Territories  and  the  District  of  Columbia  as 
follows: 


Alabama |529, 


Arkansas . 

California  

Colorado 

Connecticut 

Dakota 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Illinois 

Indiana.-. 

Iowa 

Kansas 


261 

254, 

22 

308! 

3i 

74. 

49; 

77, 

584, 

1,146 

904 

452 

71 

Kentucky  713 

Louisiana 

Maine 

Maryland 

Massachusetts . 

Michigan 

Minnesota 


385 
420 
436, 
824 
501 
108 
Mississippi 413 


313  33 

,886  00 
,538  67 
,905  33 
,214  00 
,241  33 
,683  33 
,437  33 
,522  67 
,367  33 
,551  33 
,875  33 
088  00 
,743  33 
,695  33 
,886  97 
,826  00 
,823  33 
,581  33 
63  33 
,424  00 
084  67 


Missouri   .|761, 

Nebraska 19, 

Nevada 4, 

New  Hampshire 218, 

New  Jersey 450, 

New  Mexico 62. 

New  York 2,603! 

North  Carolina.. 576, 

Ohio 1,567,' 

Oregon 35 

Pennsylvania 1,946 


Rhode  Island. 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

West  Virginia  . 
Washington  ... 

Wisconsin 

South  Carolina 


116, 
669, 
355, 
26, 
211, 
729, 
208, 
7, 
599, 
363! 


127  33 
312  00 
592  67 
406  67 
134  00 
648  00 
,918  67 
194  67 
089  33 
140  67 
719  33 
,963  67 
,498  67 
,106  00 
,982  00 
,068  00 
,071  02 
,479  65 
,755  33 
,688  67 
,570  67 


And  that  Act  further  provided  that  the  President  should  divide  the 
States  and  Territories  into  convenient  collection  districts  and  appoint  asses- 
sors and  collectors  in  each  district  so  formed.  Oaths  were  to  be  taken  and 
bonds  filed  by  ^uch  officers,  and  they  were  empowered  and  required  to 
collect  the  same,  and,  when  necessary,  to  seize  and  sell  property  of  indi- 
viduals in  either  of  said  districts  to  an  amount  equal  to  the  whole  tax  so 
le\aed,  and  all  the  necessary  machinery  created  for  getting  the  tax  or 
propert}^  to  an  amount  equal  thereto. 

Section  53  of  said  Act  provided  that  any  State  or  Territory  might  assume, 
collect,  and  pay  into  the  Treasury  of  the  United  States  the  tax  thus  im- 
posed, and  in  all  cases  where  the  tax  should  be  thus  collected  without  cost 
to  the  General  Government  a  credit  or  allowance  of  fifteen  per  cent  should  be 
allowed  to  apply  as  part  of  said  sum  up  to  a  certain  date  and  ten  per  cent 
up  to  a  certain  other  time.  That  law  stands  to-day  on  the  statute  books 
of  the  nation  unrepealed  and  only  partially  executed.  Some  of  the  States 
have  paid  the  full  amount  of  their  quota,  some  only  a  part,  and  some  none 
at  all.     There  remains  yet  due  and  unpaid  the  sum  of  $2,624,509  59. 

No  disposition  is  manifested  by  those  in  arrears  to  pay  it,  and  no  effort 
is  being  made  to  collect  it,  except  by  the  process  of  offsetting  any  sum  or 
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sums  that  from  time  to  time  may  become  due  from  the  General  Govern- 
ment to  such  delinquent  States.  We  were  officially  informed  in  1884,  by 
the  then  Secretary  of  the  United  States  Treasury,  that  the  rule  up  to  that 
time  had  been  invariable,  as  applied  to  all  the  States  in  arrears,  to  apply 
all  such  sums  as  from  time  to  time  might  become  due  to  the  States  from 
the  United  States  toward  the  liquidation  of  such  balances,  and  we  all  know 
that  such  is  still  the  rule. 

The  last  official  statement.of  the  United  States  Treasurer  shows  that  the 
State  of  Georgia  owes  the  United  States  $512,959  58. 

In  1883,  by  an  Act  of  Congress,  the  sum  of  $35,555  42  was  appropriated 
to  that  State  in  full  of  a  claim  which,  while  it  may  have  been  just,  was 
very,  very  old.  The  accounting  officer  of  the  Treasury,  acting  in  harmony 
with  a  rule  which  was  not  only  just,  but  was  the  same  that  had  been,  was 
then,  and  still  is  applied  to  each  and  every  other  State,  refused  to  pa}'  over 
the  money  to  the  State  of  Georgia,  but  proposed  to  enter  it  as  a  credit  in 
partial  liquidation  of  her  long-standing  indebtedness  to  the  General  Gov- 
ernment. This  last  financial  transaction  has  probably  led  to  the  intro- 
duction of  the  bill  under  consideration — a  bill  to  prevent  the  claim  of  the 
war  taxes  under  the  Act  of  August  5,  1861,  and  Acts  amendatory  thereof, 
by  the  United  States,  as  set-off  against  States  ha\'ing  claims  against  the 
General  Government. 

This  is  an  impartial  statement  of  the  case  presented  to  the  House  for 
our  consideration  and  approval  or  disapproval. 

If  this  bill  should  pass  it  takes  from  the  Government  its  last  and  only 
practical  or  available  means  of  ever  collecting  a  dollar  of  the  $2,024,509  54 
which  is  due  to  it. 

That  the  assessment  or  apportionment  of  the  said  tax.  was  fair  and 
equitable  is  not  doubted.  That  it  was  necessary  no  one  will  deny.  That 
it  created  a  debt  against  each  of  the  States  is  not  disputed.  That  it  was 
cheerfully  paid  by  some  of  the  States,  and  forcibly  collected  from  others, 
in  part  or  in  whole,  is  just  as  certain. 

Then  can  we  be  asked  with  reason  or  propriety  to  say,  by  the  passage  of 
this  bill,  that  the  American  Congress  will  punish  the  States  or  the  people 
who  responded  to  the  call  of  the  country  in  its  hour  of  peril  and  dire 
necessity,  by  discriminating  against  them;  that  the  American  Congress  is 
willing  to  change  a  rule,  which  has  been  inflexibly  enforced  against  them, 
to  favor  a  State  or  a  people  who  were,  at  least,  dilatory  in  meeting  their 
just  proportion  of  this  measure  for  the  common  good? 

Are  we  willing  to  say,  by  the  passage  of  this  bill,  that  Georgia,  which 
has  paid  only  $71,407  75,  and  owes  yet  $512,959  58;  that  Mississippi,  that 
has  paid  onlv  $74,742  57.  and  owes  $338,342  10:  that  Alabama,  which 
has  paid  only  $8,491  40,  and  owes  $520,821  87,  shall  be  released  from 
their  liability,  when  Louisiana  has  paid  in  money  $268,515  12.  when  Xorth 
Carolina  has  paid  in  money  $386,194  45,  when  by  the  sale  of  lands  there 
has  been  forciblv  collected  from  Arkansas  $184,082  18,  from  South  Caro- 
lina $37 -.961  30',  from  Virginia  $515,569  72.  from  Florida  $43,529  80? 

By  what  process  of  reasoning  can  an  honest  man  conclude  that  there  is 
an  element  of  justice  in  such  a  course  ?  And  yet  a  vote  for  this  bill  would 
be  to  indorse  this  glaring  wrong. 

I  have  thus  far  only  adverted  to  the  Avrong  which  would  ■be  done  to  cer- 
tain of  the  Southern  States  by  passing  this  bill,  but  its  injustice  becomes 
still  more  apparent  when  it  is  considered  that  of  this  same  tax,  for  the 
common  good  of  all  the  States: 
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California  has  paid f247,&41  13     Minnesota fl08,424  00 

Connecticut - 308,214  00  \  Missouri 7fil,127  33 

Delaware-- -      74,683  33     New  Hampshire 218.406  67 

District  of  Columbia 49,437  33     >'ew  Jersev 450,134  00 

Illinois 1,14H,,551  33     New  York 2,603,918  67 

Indiana 904,875  33     Ohio 1.567.089  33 

Iowa 452,0.-^8  00     Oregon a5,140  67 

Kansas 71,743  33     Pennsylvania 1,946,719  33 

Kentucky 713,695  33     Rhode  Island 116,963  67 

Maine--- 420,826  00     Vermont 211,068  00 

Maryland - 436.823  33     West  Virginia- 208,479  65 

Massachusetts 824,581  33  j  Wisconsin -  468.543  11 

Michigan  --- - 501,763  33 

In  the  Forty-eighth  Congress  I  had  the  honor  to  introduce  a  bill  which 
received  a  favorable  recommendation  from  the  Committee  on  Claims,  to 
which  it  was  referred,  the  purpose  of  which  was  to  do  just  what  is  con- 
templated by  the  bill  under  consideration,  to  vrit:  relieve  all  of  the  States 
and  Territories  from  all  balances  against  them  growing  out  of  said  tax  of 
1861  and  Acts  amendatory  thereof:  but  another  pro\'ision.  coupled  with 
the  foregoing,  was  one  that  provided  that  all  sums  which  had  been  paid 
by  any  of  the  States  and  Territories  should  be  credited  to  them  severally 
on  the  books  of  the  United  States  Treasury,  and  any  balance  found  due 
after  such  credit  had  been  entered  should  be  paid  to  them  respectively. 

This  bill  was  never  reached  and  considered  by  the  House,  but  the  Com- 
mittee on  Claims  ha^dng  the  same  in  charge  submitted  a  favorable  report, 
a  copy  of  which  I  herewith  submit  and  make  a  part  of  my  argument: 

2klr.  Price,  from  the  Committee  on  Claims,  submitted  the  following  report  to  accompany 
bill  H.  E.  6047. 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (H.  E.  6047)  to  adjust  certain 
accounts  between  the  United  States  and  the  several  States  and  Territories  and  the  District 
of  Columbia,  has  had  the  same  under  consideration,  and  reports: 

I'nder  the  Act  of  Atigust  5,  1S61  (12  Stat,  at  L.,  292),  a  direct  tax  of  $20,000,000  was  laid 
upon  the  United  Statesj  and  was  apportioned  among  the  different  States  and  Territories 
and  the  District  of  Columbia,  based  on  population. 

By  section  fifty-three  it  was  provided  that  each  State  might  assume  the  payment  of  its 
quota  thereof,  and  if  it  did  so  on  or  before  the  second  Tuesday  in  February  next,  after  the 
passage  of  the  Act,  it  should  have  a  deduction  of  fifteen  per  cent  on  so  much  of  the  quota 
of  direct  tax  apportioned  to  such  State  in  lieu  of  the  compensation  of  officers  for  collect- 
ing the  tax  as  was  actually  paid  into  the  Treasury  on  or  before  the  last  day  of  June,  and 
a  deduction  of  ten  per  cent  upon  so  much  as  should  be  paid  into  the  Treasury  thereafter 
and  before  the  last  day  of  September  of  that  year. 

Some  of  the  loyal  States  assumed  their  quotas,  while  others  did  not  do  so.  Of  those 
which  assumed  the  payment  some  paid  prior  to  the  last  day  of  June,  others  prior  to  the 
last  day  of  September,'while  some  of  them  have  only  paid  in  part,  and  still  owe  balances. 

Of  the  loyal  States  which  did  not  assume  their  quotas,  the  amount  thereof  has  been 
collected  from  some  in  full  by  the  First  Comptroller  stopping  in  the  Treasury  sums  going 
to  them  on  account  of  five  per  cents  from  sales  of  public  lands  and  other  allowed  claims 
in  their  favor  against  the  United  States. 

An  Act  for  tlie  collection  of  direct  taxes  in  insurrectionary  districts  within  the  United 
States  was  passed  June  7,  1862  (12  Stat,  at  L..  422).  This  contained  no  provision  for  the 
assumption  of  its  quota  by  the  insurrectionary  States.  Under  this  Act  a  portion  of  the 
quota  of  some  of  the  States  was  collected  directly  from  the  owners  of  real  estate,  and 
other  portions  were  collected  by  sales  of  real  estate,  while  from  others  nothing  whatever 
was  collected. 

Since  the  war,  as  in  the  case  of  loyal  States,  the  First  Comptroller  has  withheld  and 
applied  to  the  quotas  of  these  States  siich  sums  as  they  were  entitled  to  receive  on  account 
of  five  per  cents  from  the  sales  of  public  lands  or  uj^on  other  allowed  claims  in  favor  of 
these  States  respectively  against  the  United  States. 

The  quota  of  each  State  is  not  a  liability  upon  the  State  as  such,  but  upon  the  real  estate 
of  the  iieople  of  the  State,  and  was  by  the  law  made  a  lien  upon  each  piece  thereof  in  the 
proportion  of  its  value  to  the  aggregate  value  of  the  real  estate  in  that  State. 

The  quota  of  each  State  and'  Territory  has  been  charged  to  it  upon  the  books  of  the 
Treasury,  and  such  sums  as  have  been  "paid  or  collected,  whether  directly  or  by  sale  of 
property,  has  been  credited  against  this  quota,  as  has  also  all  such  sums  as"  were  going  to 
said  State  on  account  of  five  per  cents  from  sales  of  public  lands  and  other  allowed 
accounts.  This  system  of  withholding  sums  due  to  States  and  crediting  them  on  account 
of  this  tax  due  by  its  citizens  (or  by  only  a  portion  of  its  citizens  where  some  have  paid) 
is  a  source  of  constant  dissatisfaction  and  friction,  and  at  the  last  session  of  Congress  a 
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bill  was  passed  prpviding  that  a  claim  should  be  paid  directly  to  a  State  in  money  for  the 
purpose  of  avoiding  its  being  thus  credited,  and  a  bill  is  now  pending  in  the  House  to  pay 
in  money  to  a  State  an  amount  which  has  been  credited  in  the  Treasury  upon  its  quota  of 
this  direct  tax.  The  extreme  undesirability  of  these  issues  over  accounts  between  the 
States  and  the  General  Government  can  not  be  overstated,  and  is  so  apparent  as  not  to 
require  to  be  more  than  mentioned.  The  injustice,  too,  of  the  utter  inequality  of  the  pay- 
ments is  so  apparent  as  to  require  no  argument  as  to  the  importance  of  adopting  some  mo^e 
of  adjusting  and  equalizing  them,  and  if  this  can  not  be  done  absolutely,  then  at  least  as  far 
as  is  practicable  and  possible. 

To  do  this  is  the  purpose  of  the  bill  under  consideration.  It  provides  that  the  account 
of  each  State  and  Territory  be  credited  with  a  sum  equal  to  all  collections  made  from 
each  State  and  Territory,  or  any  citizen  thereof,  under  the  Act  of  Congress  approved 
August  5,  ISf)!,  and  Act.s  amendatory  thereto,  with  an  additional  sum  of  fifteen  per  cent 
on  such  pavments  made  without  cost  to  the  United  States,  and  also  to  relinquish  all 
claim  for  all  sums  remaining  uni)aid  on  said  direct  tax.  This  will  give  to  those  States 
which  assumed  and  paid  their  quotas  the  benefit  of  the  deductions  to  which  they  thus 
entitled  themselves.  In  those  cases  in  which  the  tax  has  been  collected  from  individuals, 
either  in  mone.y  directly  or  by  sale  of  land,  it  provides,  by  an  amendment  herewith  sub- 
mitted, that  the  amount  thus  paid  back  shall  be  made  to  the  State  in  trust  for  those  of  her 
citizens  who  have  paid  the  same. 

The  bill  was  fully  and  carefully  considered  by  the  late  Secretary  of  the  Treasury,  Hon. 
Charles  J.  Folger.  On  June  fourteenth,  ultimo,  he  wrote  a  letter,  in  which  he  uses  the 
following  language : 

"The  purpose  of  the  bill  is  to  relieve  and  discharge  from  further  .liability  for  that  tax 
those  States  and  Territories  which  have  not  paid  the  portion  thereof  apportioned  to  them 
respectively;  and  to  repay,  oat  of  any  money  in  the  Treasurv  not  otherwise  appropriated, 
to  those  States  and  Territories  which  have  paid  any  portion,  tlie  sums  by  them  respectively 
paid.  Though  by  the  Act  above  cited  this  tax  was  made  an  annual  one,  an  attempt  to 
collect  it  for  more  than  one  year  has  never  been  made.  By  that  attempt  there  were  col- 
lected about  115,000,000,  principally  from  the  States  which  did  not  seek  to  go  out  of  the 
Union;  and  there  were  left  uncollected  about  $5,000,000,  principally  in  the  States  which 
did  seek  to  go  out  of  the  Union.  ■  The  sum  uncollected  remains  a  charge  against  these 
States,  and,  for  the  purposes  of  this  letter,  it  may  be  assumed  that  it  is  a  valid  and  enforc- 
able  charge.  It  is  plain,  however,  that  no  legislator  at  this  day  would  propose  to  raise 
revenue  by  a  tax  of  that  kind.  There  is  no  need  of  resorting  to  such  methods.  The 
revenue  of  the  Government  from  sources  not  so  extraordinary,  and  collectible  by  means 
and  appliances  not  so  objectionable  as  those  involved  therein,  are  ample  for  its  purposes. 
They  are.  indeed,  superabundant,  and  the  concern  of  statesmen  is  rather  how  they  may 
be  reduced  than  how  they  may  be  increased.  The  Government  then  needs  not  the  money 
to  be  got  by  enforcing  this  tax. 

"  At  the  same  time,  it  is  plain  that  to  enforce  it  would  put  a  grievous  burden  upon  the 
people  of  the  States  which  are  in  default  in  payment.  It  needs  no  array  of  facts  to  show 
this.  Congress  in  one,  if  not  in  both  branches,  has  this  session  considered  the  proposition 
of  large  pecuniary  aid  to  these  people  to  help  them  place  and  keep  up  common  schools, 
and  the  Senate  has  passed  a  bilf  therefor. 

"  If  there  be  need  for  that  succor,  there  would  be  harm  in  enforcing  this  charge.  It  is 
to  be  considered,  too,  that  while  taxes  are  seldom  looked  upon  with  favor,  this  would  be 
specially  objectionable.  The  purpose  for  which  it  was  laid  can  but  be  remembered  with 
distaste.  It  can  scarcely  be  expected  that  there  would  be  cheerful  aid  from  the  State 
authorities  in  the  enforcement  of  it.  It  may  be  doubted  whether  there  would  be  any. 
Indeed  it  would,  without  further  legislation,  have  to  be  enforced  by  the  machinery  pro- 
vided bv  the  Act  under  which  it  was  laid.  This  would  call  for  the  appointment  of  numer- 
ous Federal  officials,  who  would  go  among  the  people  as  obnoxious  exactors.  I  think  it 
must  be  conceded  that  there  is,  and  ever  will  be,  great  reluctance  to  ever  setting  about  the 
collection  of  this  tax.  That  it  never  had  great  favor,  is  shown  by  that  it  was  never  put  in 
force  but  one  year.  In  practical  effect,  then,  the  law  for  it  is  obsolete.  Why,  then,  .should 
there  remain  this  unenforced  liability,  a  menace  to  the  people,  the  enforceinent  of  which 
is  called  for  by  no  public  need,  nor  by  any  public  opinion  ? 

"  In  mv  judgment,  the  people  and  the  property  of  the  States  in  default  should  be  relieved 
and  discharged  from  it. 

"  But  to  give  such  relief  and  discharge  would  be  to  put  an  equality  of  burden  upon  the 
States  which  paid,  unless  they  in  turn  were  in  some  way  relieved.  This  the  bill  proposes 
to  do  by  repaying  to  them  the  sums  received  from  them.  Assuming  that  the  tax  was 
lawful,  and  the  collection,  as  far  as  made,  was  warranted,  this,  apart  from  the  circum- 
stances, would  be  a  proposition  to  donate  to  the  States  surplus  moneys  of  the  United 
States — a  proposition  which  I  should  not  favor.  But,  as  connected  with  the  proposition 
to  discharge  from  onerous  and  needless  liability  one  portion  of  the  people,  it  takes  on  a 
different  character ;  it  is  presented  as  an  adjustment  between  different  bodies  of  the  people, 
and  is  worthy  of  acceptation.  Indeed,  it  would  be  unjust  to  the  people  of  the  loyal  States 
to  release  the  people  of  the  once  insurrectionary  States  from  their  liability  without  refund- 
ing to  the  former  the  sums  paid  by  them,  and  there  are  analogies  in  the  legislation  of 
Congress.  Acts  have  been  passed  refunding  to  States  moneys  raised  by  them  for  the 
raising,  arming,  and  etjuipping  of  troops  for  the  Army  of  the  United  States  in  the  civil 
war,  and  for  making  other  refunds  of  like  character.  The  purpose  of  laying  this  direct 
tax  was  to  aid  in  the  ultimate  payment  of  the  extraordinary  expenses  of  the  Government 
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caused  by  the  civil  war.  The  raising,  arming,  and  equipping  of  troops  by  the  States  served 
to  keep  down  those  expenses  for  the  time.  It  was  a  voUmtary  act  upon  the  part  of  the 
States.  There  is  no  violation  of  principle  or  fundamental  law  in  repaying  to  the  States 
from  the  funds  of  the  United  States  the  cost  thereof.  The  purpose  and  effect  of  this  bill  is 
not  so  unlike  in  nature  to  that  as  not  also  to  be  freed  from  the  objections  to  a  bald  distribu- 
tion among  the  States  of  what  are  called  the  surplus  revenues  of  the  United  States. 

"  Under  the  peculiar  facts  of  the  case,  and  as  it  is  not  likely  to  become  a  precedent  for 
other  disposals  of  Federal  moneys,  my  judgment  is,  that  the'proposed  measure  is  a  good 
one.  It  is  true  that  exactlv  equal  justice  can  not  be  done  in  carrying  out  the  proposition 
of  the  bill.  Thus,  in  some' of  the  Southern  States  the  tax  was  to  some  extent  enforced. 
Tax  sales  were  made  of  pieces  of  real  estate  in  instances  for  less  than  the  value  of  them. 
Only  the  suri:ilus  of  purchase  money  over  the  tax  and  charges  has  been  available  to  the 
owners,  and  they  have  lost  the  difference  between  that  and  the  total  of  the  purchase 
monev.  and  between  the  purghase  money  and  the  real  value. 

"  On  the  other  hand,  in  most,  if  not  all,  of  the  Northern  States,  the  payment  to  the 
United  States  of  the  tax  was  assumed  by  the  State  government,  which  collected  the  amount 
of  its  own  people  in  its  own  tax  levy.  Of  course,  in  the  changes  of  citizenship  and  owner- 
ship of  taxable  property,  while  a  repayment  into  the  State  Treasury  will  tend  to  reduce 
the  amount  of  State  tax,  it  will  not  inure  to  the  benefit  of  some  of  those  who  in  1861  were 
taxpayers.  But  these  failures  of  full  and  general  compensation  in  dealing  with  transac- 
tions .so  long  past  miist  ensue,  and  are  not  to  be  potentially  urged  against  proposed  meas- 
ures, which  in  the  main  do  work  eqiial  benefit." 

The  Comptroller  of  the  Treasury,  Hon.  WiUiam  Lawrence,  also  recommends  thepas.sage 
of  this  bill  in  the  following  terms : 

"The  object  of  these  bills  is  to  remit,  so  far  as  not  collected  or  paid,  the  direct  taxes  laid 
upon  and  apportioned  to  the  States,  Territories,  and  District  of  Columbia  under  the  direct 
tax  Act  of  August  5,  1861,  and  to  refund  to  such  States,  Territories,  and  District  respect- 
ively the  amoitnt  of  such  taxes  so  far  as  paid  in-any  mode  whatever. 

"  1  have  considered  the  subject  with  care,  and  now  have  the  honor  to  state  that,  in  my 
judgment,  it  is  alike  just,  judicious,  and  practicable  to  remit  all  such  taxes  not  yet  collected, 
to  refund  the  amounts  paid  in  any  form  by  any  State  or  Territory,  and  to  refund  to  private 

Eersons  or  their  legal  representatives  all  amounts  of  sUch  tax  by  them  paid  or  collected 
y  sale  of  real  estate  or  otherwise." 

"In  view  of  the  status  of  this  tax  as  exhibited  by  these  facts,  your  committee  fully  con- 
cur in  the  recommendations  herein  set  out.  In  those  cases  in  which  the  money,  where- 
with any  State  stands  credited,  was  collected  from  its  citizens,  the  amount  to  be  returned 
to  said  State  under  this  bill  should  be  for  the  use  and  benefit  of  those  citizens  from  whom 
it  was  collected,  or  their  legal  representatives,  and  your  committee  recommends  that  the 
hill  be  amended  by  adding  the  following  at  the  end  thereof:  "Provided,  that  where  the 
sums,  or  any  part  thereof,  credited  to  any  State  or  Territory,  has  been  collected  from  the 
citizens  thereof,  either  directly  or  by  sale  of  profjerty.  such' amount  shall  be  regarded  as 
received  by  said  States  in  trust  for  the  benefat  of  those  of  its  citizens  from  whom  it  was 
collected,  or  their  legal  representatives." 
Your  committee  recommends  that  the  bUl  thus  amended  do  pass. 

At  the  commencement  of  the  present  session  I  again  introduced  the  same 
bill  as  amended  by  the  Committee  on  Claims,  which  is  now  pending  and 
before  the  Committee  on  the  Judiciary,  and  I  submit  that  this  bill  ought 
not  to  pass,  but  that  the  one  referred  to,  under  the  pro^^sions  of  which  the 
States  in  default  should  be  released  and  the  States  which  have  paid  should 
be  reimbursed,  should  pass. 

But  it  is  argued  that  this  bill,  H.  R.  No.  3,  should  pass  because  the  law 
under  which  the  tax  was  levied  was  unconstitutional.  For  the  purpose  of 
the  argument  let  us  admit  that  it  was  unconstitutional,  and  it  would  follow 
that  no  further  collections  should  be  made  under  or  by  virtue  of  it.  and  bill 
No.  3,  H.  R.,  should  become  a  law,  but  only  side  by  side  with  another  pro- 
vision of  law  under  which  all  sums  heretofore  collected  under  that  uncon- 
stitutional law  should  be  refunded  to  those  from  whom  it  was  collected. 

Pass  this  bill  to  relieve  the  defaulting  States  on  the  ground  of  an  uncon- 
stitutional levy,  and  then  we  would  be  told  just  as  gravely  that  it  would  be 
unconstitutional  to  refund  the  amounts  paid. 

I  wish  the  time  might  come  in  my  day  when  the  Constitution  would  not 
be  invoked  to  justify  a  wrong,  or  whenever  men  desired  to  avoid  doing 
right.  It  has  been  warped  and  twisted  and  misconstrued  and  misinter- 
preted in  support  of  every  job  and  scheme  and  unworthy  purpose,  when  the 
purpose  of  its  framers  was  to  secure  equal  and  exact  justice  to  every  citi- 
zen and  every  section  of  the  Republic. 
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But,  unfortunately  for  those  who  invoke  its  aid  in  this  case  to  avoid  the 
payment  of  a  just  obligation,  the  Supreme  Court  of  the  United  States 
(volume  98,  pages  527  and  528)  have  declared  that  the  laws  under  which 
the  le\y  was  made  was  constitutional,  in  the  following  language: 

One  other  assignment  only  remains:  It  is  that  the  Acts  of  Congress  were  unconstitu- 
tional, because  the  amount  of  the  direct  taxes  apportioned  to  the  State  of  tsouth  Carolina 
was  increased  by  the  addition  thereto  of  a  penalty  of  fifty  per  cent,  and,  therefore,  was 
not  in  proportion  to  the  census  or  enumeration  directed  to  be  taken  by  the  second  section 
of  the  first  article  of  the  Constitution. 

The  assignment  rests  upon  a  mistaken  construction  of  the  Acts  of  Congress. 

It  is  true  that  direct  taxes  must  be  apportioned  among  the  several  States  according  to 
the  populatioTi. 

The  Acts  of  August  5, 18fil,  June  7,  1802.  and  February  6, 1863,  did  so  apportion  the  tax. 

The  fifty  per  cent  penalty  was  no  part  of  it. 

The  Act  of  Congress  of  18G1,  which  levied  the  tax,  provided  for  no  penalty,  except  for 
failure  to  pay  it  when  it  was  due;  and  the  penalty  charged  by  the  Act  of  1862  and  1863 
was  also  for  default  of  voluntary  payment  in  due  time. 

A  careful  reading  of  the  Acts  makes  this  very  plain. 

Throughout  a  distinction  is  made  between  the  tax  and  the  added  penalty. 

It  is  recognized  in  the  first  section  of  the  Act  of  18G2 ;  in  the  second,  and  in  the  third, 
as  well  as  elsewhere. 

By  the  third  section  the  owner  of  lots  or  parcels  of  land  was  allowed  to  pay  the  tax 
charged  thereon  (not  the  tax  and  penalty)  and  take  a  certificate  of  payment,  W  virtue 
whereof  the  lands  would  be  discharged.  It  can  not,  therefore,  be  maintained  that  the  tax 
was  in  conflict  with  the  Constitution. 

So  far  as  this  bill  is  concerned  it  should  be  defeated  by  a  vote  so  clear 
and  emphatic  as  to  discourage  future  attempts  to  secure  legislation  so 
repugnant  to  justice  and  fair  dealing. 

If  the  Supreme  Court  are  correct  in  their  interpretation,  then  the  tax 
was  legal  and  therefore  the  States  in  default  are  legally  indebted,  and  this 
bill  releases  them,  practically,  from  that  indebtedness. 

If  the  assessment  was  illegal,  it  was  at  least  necessary  for  the  good  of  all 
the  States,  and  was  cheerfully  paid  by  some  of  the  parties  in  interest;  from 
others  collections  were  enforced,  and  all  had  the  benefits,  and  no  part  of 
the  Union  was  more  directly  or  materially  benefited  than  these  States  now 
in  arrears. 

The  whole  tax  should  be  treated  as  a  loan,  and  as  it  was  paid,  so  far  as 
paid  at  all,  by  the  people,  and  added  that  amount  to  their  taxes,  it  should, 
now  that  the  conflict  is  past  and  the  white  dove  of  peace  is  hovering  over  a 
reunited,  happy,  and  prosperous  country,  be  restored  to  the  Treasuries  of 
the  several  States  that  contributed  it,  to  lessen  the  amount  of  taxes  in  the 
future. 

The  State  of  Ohio  on  January  14,  1885,  memorialized  this  Congress  to 
pass  a  bill  to  remit  the  balance  due  from  States  in  arrears,  and  to  reim- 
burse the  States  for  amounts  paid  by  them. 

Mr.  Culberson.  I  will  yield  to  the  gentleman  from  Ohio  []Mr.  Taylor]  as 
much  of  my  time  as  he  wishes  to  occupy. 

Mr.  Ezra  B.  Taylor.  Mr.  Speaker,  in  the  time  allotted  to  me  in  this 
discussion  I  can  do  no  more  than  state  the  position  I  occupy  upon  the  bill 
before  the  House. 

By  enactment  of  Congress,  approved  in  March,  I  believe,  1883,  the  Sec- 
retary of  the  Treasury  of  the  United  States  was  authorized  to  pay  to  the 
State  of  Georgia  .$35,500.  When  the  State  of  Georgia  applied  for  that 
money  the  United  States  Treasury  officials  refused  to  pay  it,  but  proposed 
to  apply  it  to  a  claim  said  to  be  due  from  the  State  of  Georgia  to  the  Gov- 
ernment of  the  United  States.  This  bill  is  one  intended  to  prevent  that 
adjustment,  and  any  other  like  it,  if  any  other  exists. 

There  may  be  two  questions  in  this  case,  one  of  law  and  the  other  of 
policy.     I  desire  first  to  state  the  question  of  law  involved.     It  is  a  cold, 
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clear  question  of  law.  There  is  no  place  fOr  any  political  or  other  antag- 
onism or  sympathy. 

The  Government  of  the  United  States  owes  Georgia  $35,500.  It  is 
claimed  that  Georgia  owes  the  Government  of  the  United  States  a  greater 
sum.  Is  this  a  fact?  If  it  is  not  a  fact,  then  no  one  can  deny  this  measure 
ought  to  pass,  so  far  as  Georgia  is  concerned.  I  say  unhesitatingly — I  say 
from  examination — I  say  from  what  I  believe  to  be  my  knowledge  of  the 
law  as  connected  with  this  case,  that  Georgia  owes  the  Government  of  the 
United  States  nothing  by  virtue  of  the  legislation  referred  to  as  the  legisla- 
tion of  1861.  Nor  do  other  States,  as  States,  that  come  within  the  category 
of  this  bill.  If  there  is  no  debt  then  from  Georgia  due  by  it  to  the  United 
States,  there  should  be  no  set-off.     I  propose  only  to  state  that  proposition. 

Now,  there  is  nothing  claimed  of  such  State  but  that  which  arises  under 
the  law  of  1861,  by  which  it  was  attempted  to  raise  an  annual  direct  tax  of 
$20,000,000  per  year.  That  law  provided  not  for  assessments  for  one  year, 
but  it  was  a  continuous  law  providing  a  direct  tax  of  $20,000,000,  appor- 
tioned among  the  States  in  proportion  to  population,  without  limit  as  to 
time.  But  this  part  of  the  law  was  repealed  at  a  subsequent  session  of 
Congress.  I  will  not  inquire  whether  Congress,  under  the  Constitution,  had 
power  to  make  a  State  its  debtor;  I  will  only  answer  Congress  did  not 
attempt  to  make  a  State  its  debtor  in  this  Act  of  1861.  It  was  a  law  pro- 
viding for  a  direct  tax  among  the  States.  It  is  a  very  long  law,  comprising 
more  than  sixty  sections.  As  was  said  by  the  gentleman  from  Iowa  [Mr. 
Hepburn]  the  other  day,  the  law  provided  the  whole  machinery  for  the 
collection  of  that  money,  and  did  not  provide  State  machinery.  It  pro- 
vided United  States  machinery.  It  was  solely  a  law  to  be  operated  by 
agents  of  the  United  States.  It  was  a  direct  tax  upon  the  people  of  the 
United  States  apportioned  among  the  States  according  to  the  ratio  of  popu- 
lation. The  assessor,  the  collector,  the  provision  of  liens,  the  sale  of  real 
estate  and  personal  property,  all  were  to  be  done  through  the  agency  of  the 
United  States,  and  not  through  the  agency  of  any  State. 

It  was  not  called  a  debt  of  the  State;  it  did  not  progress  as  though  it 
was  a  debt  of  the  State,  but  simply  this  power  of  direct  taxation  was 
applied  in  this  way,  or  sought  to  be  applied. 

Now,  it  may  be — I  have  heard  it  argued  here — that  the  course  which 
Congress  took  was  outside  of  its  power  under  the  Constitution.  Admitting 
that,  if  you  please,  the  admission  amounts  to  this  only,  that  then  there  is 
no  indebtedness  of  any  kind  even  from  the  people  of  Georgia.  One  other 
fact,  Mr.  Speaker.  A  provision  was  included  in  this  law  by  which  an 
inducement  was  held  out  to  the  different  States  to  make  it  a  State  debt  or 
State  obligation,  and  not  an  individual  burden.  It  was  provided  in  this 
law  itself  that  such  States  as  would  assume  the  amount  of  the  indebted- 
ness and  make  it  a  State  obligation  within  a  limited  time  should  have  a 
credit  of  fifteen  per  cent  upon  the  whole  amount  of  the  tax  assessed  against 
the  State.  It  was  also  provided  that  those  States  who  would  assume  it  as 
the  debt  of  the  State  within  a  certain  other  limited  time  should  receive  a 
credit  of  ten  per  cent  on  the  total  amount.  Neither  the  States  nor  the 
Congress  understood  it  then  to  be  a  State  indebtedness.  But,  says  the 
gentleman  from  Iowa,  tell  me  under  what  authority  of  the  Constitution 
could  this  be  assumed  if  it  was  not  a  debt?  Perhaps  none.  But  it  still 
goes  to  this  point,  that  the  Congress  did  not  understand  it  to  be  a  State 
debt,  did  not  regard  it  as  an  obligation  of  the  State,  nor  was  it  so  under- 
stood by  the  States  themselves. 

Now,  Mr.  Speaker,  I  have  stated  simply  this  plain  legal  proposition,  and 
have  stated  the  facts  in  regard  to  that  enactment.     It  did  not  seek,  it  did 
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not  intend,  nor  did  it  impose  a  State  obligation;  and  while  it  has  been  sug- 
gested that  it  is  difficult  to  see  the  difference  between  the  obligation  of 
the  people  of  the  State  and  the  obligation  of  the  State  itself,  there  is  no 
such  difficulty,  in  my  mind,  any  more  than  there  is  a  difference  between 
a  corporation  and  the  stockholders  of  that  corporation.  The  interest  of 
these  parties  are  not  identical — the  interests  of  the  indi\adual  and  of  the 
State — unless  it  should  be  that  the  precise  manner  of  taxation,  the  precise 
thing  taxed,  should  be  in  the  same  ratio,  on  the  same  basis,  under  the  law 
of  1861  and  under  the  State  law,  which  was  not  true.  So  I  say  that,  as 
a  matter  of  law,  there  cannot  be,  and  never  ought  to  have  been,  in  any 
case,  any  legal  offset;  and  I  say  that  belie\dng  I  speak  the  exact  truth  in 
regard  to  what  the  law  is. 

I  do  not  deny  that  the  imposition  of  the  tax  was  legal  under  the  decision 
of  the  Supreme  Court,  or  without  it  under  the  authority  of  the  Constitution. 

Now  a  second  proposition,  and  that  is,  that  this  tax  ought  not,  in  my 
judgment,  to  be  collected  in  this  way  anyhow.  It  can  not  be  collected  in 
this  way  if  this  legal  proposition  be  correct.  An  attempt  to  collect  it  might 
succeed  in  confiscating  the  debt  we  owe  to  the  State  of  Georgia;  but  it 
never  would  be  in  the  mind  of  a  lawyer  a  collection  of  a  debt,  but  the  con- 
fiscation of  credits,  and  that  is  all  there  is  of  it.  There  has  never  been 
anything  else  in  it  so  far  as  it  has  been  enforced  heretofore;  and  it  makes 
no  difference  what  political  feeling  might  induce  me  to  do.  I  am  not  so 
made  that,  standing  here  as  a  legislator,  I  can  trample  by  my  vote  under 
foot  the  law  and  the  Constitution  of  my  country. 

But  this  law  was  found  in  less  than  a  year  to  have  been  a  mistake. 
Many  of  the  States,  for  the  purpose  of  getting  the  advantage  of  the  induce- 
ment held  out  to  them  of  a  deduction  as  pro^'ided  in  the  law,  assumed  the 
indebtedness  as  a  State  obligation,  and  paid  the  tax  with  those  deductions. 
The  law  was  repealed  so  far  as  subsequent  action  was  concerned;  and  no 
administration  up  to  this  day  has  attempted  to  collect  any  of  these  debts 
since.  Nay,  more,  sir;  the  machinery  provided  by  that  law  for  its  enforce- 
ment was  never  appointed.  No  one  existing  in  this  House  or  in  this  coun- 
try expects  to  collect  the  balance  of  the  millions  that  are  now  due  under 
that  enactment.  There  should  be  no  trap  set  by  which,  when  States 
become  creditors  of  the  General  Government,  that  credit  may  be  wiped  out 
by  springing  the  trap  set  by  it,  while  at  the  same  time  there  is  no  intention 
to  enforce  the  law  honestly  and  squarely  by  the  collection  of  this  debt.  It 
may.  sir,  be  collected  to-day.  Every  dollar  the  State  of  Georgia  owes  may 
be  collected.  Our  President  may  appoint  his  assessors  and  collectors,  and 
he  may  force  by  distress  and  by  sale  of  real  estate  in  Georgia,  the  collec- 
tion of  the  amount  of  this  tax.  Does  anybody  ask  it?  Have  the  Repub- 
lican administration  gone  forward  in  that  direction?  I  say  no.  The  fact 
is,  that  as  we  do  not  intend  to  collect  it,  nobody  desires  the  collection. 
What  then?  There  is  but  one  way  in  justice  out  of  this  matter.  Not  one 
dollar  of  it  should  be  collected  forcibly  from  the  State  of  Georgia,  from 
Ohio,  or  Colorado,  or  any  other  State.  But  I  do  claim,  sir,  that  this  tax 
should  be  wholly  repaid  or  wholly  collected;  and,  as  it  cannot  and  will  not 
be  collected,  I  am  intending,  if  possible,  to  say  to-day  that  the  tax  already 
paid  by  the  States  shall  be  repaid  to  them,  as  it  honestly  should  be. 

Mr.  Cannon.    Will  the  gentleman  allow  me  to  interrupt  him  right  there? 

Mr.  Ezi'a  B.  Taylor.    Yes,  sir. 

Mr.  Cannon.  If  that  be  the  gentleman's  position,  why  not  vote  for  the 
amendment  of  the  gentleman  from  Iowa  [Mr.  Hepburn],  which  does  exactly 
that  thing? 

Mr.  Ezra  B.  Tavlor.     I  have  not  said  whether  I  will  vote  for  that  amend- 
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ment.  I  do  not  know  what  it  is.  But  I  say,  behind  that,  what  is  sufficient 
for  me  to  control  my  vote  in  this  case,  there  is  no  place  for  oflfset:  there  is 
no  offset  to  have  this  applied  to.  There  is  no  legal  obligation  on  the  part 
of  Georgia  to  pay  the  Government  of  the  United  States  one  single  dollar 
growing  out  of  the  legislation  of  1861.  Any  man  that  "oill  go  into  that 
library  and  take  up  the  Statutes  at  Large  of  1861.  I  do  not  care  whether 
he  is  a  lawyer  or  not,  I  will  A'enture  my  reputation  as  a  man  on  the  asser- 
tion that  he  will  say  when  he  is  through  that  there  never  was  an  intention 
of  making  that  a  debt  against  the  State  of  Georgia,  nor  was  there  ever 
such  an  effect  marked  out  by  that  statute.  And  so.  standing  right  there, 
I  am  fully  able  to  say  1  will  support  this  bill ;  and  when  another  comes  for 
that  other  purpose,  just  and  fair  and  honest  as  it  is.  then  I  will  give  it  my 
most  enthusiastic  support. 

Mr.  Cutcheon.     Will  the  gentleman  permit  me  to  ask  him  a  question? 

Mr.  Ezra  B.  TaAdor.     Yes,  sir. 

Mr.  Cutcheon.    When  that  direct  tax  of  1861  was  laid  upon  the  States 

Mr.  Ezra  B.  Taylor.     It  never  was. 

Mr.  Cutcheon.     Well,  it  was  apportioned  to  the  States,  was  it  not? 

Mr.  Ezra  B.  Taylor.     It  was  apportioned  among  the  people  of  the  States. 

Mr.  Cutcheon.  Was  the  entire  tax  apportioned  against  the  States  which 
were  then  in  their  normal  relations  to  the  Federal  Government? 

Mr.  Ezra  B.  Taylor.  It  was  apportioned  among  the  people  of  the  States 
and  Territories  regardless  of  any  internal  commotion. 

Mr.  Cutcheon.  And  then  the  proper  proportion  of  it  was  made  an  obliga- 
tion against  the  State  or  people  of  Georgia  ? 

Mr.  Ezra  B.  Taylor.  Against  the  people  of  Georgia  in  their  individugJ. 
capacity;  a  provision  was  made  for  liens  on  their  lands,  not  liens  on  the 
property  of  Georgia. 

Mr.  Cutcheon.  In  other  words,  was  it  not  a  tax  on  the  people  of  Georgia 
as  much  as  on  the  people  of  Ohio? 

Mr.  Ezra  B.  Tavlor.  Yes.  But  what  does  all  this  mean?  What  is  be- 
hind it? 

Mr.  Cutcheon.  Have  not  those  States,  which  were  in  normal  relations 
to  the  Federal  Government,  paid  their  proportions? 

Mr.  Ezra  B.  Taylor.  That  is  not  true  as  to  all  of  them.  Colorado  has 
not  paid.  But,  if  so.  it  simply  comes  to  the  other  point  that  you  ought  to 
pay  it  back  as  you  do  not  collect  the  balance.  But  it  does  not  go  to  this 
point  that  you  shall  make  a  legal  obligation  where  you  know  one  never 
existed,  because  it  may  be  your  people  at  home  are  making  a  clamor  about  it. 

Mr.  Price.     Will  the  gentleman  permit  me  to  make  an  inquiry? 

Mr.  Ezra  B.  Taylor.     I  am  occup}dng  another  gentleman's  time. 

Mr.  Price.     I  desire  to  say 

Mr.  Ezra  B.  Taylor.  I  decline  to  peld.  A  "desire  to  say"  is  diflferent 
from  a  "desire  to  ask." 

Mr.  Culberson.     How  much  time  have  I  remaining? 

The  Speaker  pro  tempore  [Mr.  Mills.]  The  gentleman  from  Texas  has 
forty  minutes  of  his  time  remaining. 

[Mr.  Culberson  addressed  the  House.  His  remarks  will  ap]Dear  here- 
after.] 

Mr.  Warner  of  Ohio.  Mr.  Speaker,  this  issue  hinges  upon  one  single 
question,  and  that  is,  whether  the  tax  IcAded  under  the  Act  of  1861.  was 
chargeable  to  the  State  or  not.  If  that  tax,  as  le\ded  under  the  Act  of  1861, 
was  chargeable  to  a  State,  then,  of  course,  any  debt  owed  by  the  United 
States  to  a  State  might  be  set  off  against  the  charge,  under  that  law,  against 
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a  State.  But  if  it  were  not  chargeable  against  a  State,  then,  of  course,  it 
can  not  be  set  off. 

Was  it  chargeable  against  a  State?  That  question  has  been  so  well 
stated  and  argued  by  my  colleague  [Mr.  Taylor]  this  morning  that  it  is  not 
necessary  for  me  to  go  over  the  ground  again. 

That  the  direct  tax  of  1861,  levied  under  the  apportionment  clause  of  the 
Constitution,  was  a  tax  le\ded  upon  real  estate,  upon  lands  and  buildings, 
is  perfectly  clear  from  the  Act  itself,  and  from  the  discussions  which  took 
place  in  reference  to  it  in  both  Houses  on  the  passage  of  the  Act.  It  was 
said  at  the  time,  by  Mr.  Stevens  and  by  Mr.  Bingham  and  others,  that  it 
was  a  tax  on  land,  and  that  a  direct  tax  could  only  be  levied  upon  land. 

In  the  very  nature  of  things  it  could  not  be  le\'ied  upon  the  State  itself, 
for  the  State' has  little  or  no  property  upon  which  to  levy  a  tax.  It  is  true 
you  may  levy  it  upon  the^  Statehouse  and  other  State  property,  but  what 
would  it  amount  to?  In 'fact,  the  law  of  1861,  as  did  all  other  laws  impos- 
ing direct  taxes,  pro\-ided  that  all  State  property  should  be  exempt  from 
taxation. 

The  Government  pro\dded  the  machinery  to  collect  the  tax  directly  from 
the  indi\ddual,  and  I  maintain  if  the  United  States  Government  were  now 
to  proceed  to  collect  that  tax  it  would  proceed  to  collect  it  from  the  owners 
of  the  land,  those  who  now  hold  the  land,  which  was  a  subject  of  taxation 
when  the  tax  was  levied.  The  whole  question.  I  say  again,  hinges  on  that 
one  fact,  whether  it  was  a  charge  or  could  be  a  charge  against  the  State, 
under  the  Constitution,  or  against  the  indi^^Ldual. 

I  do  not  care,  Mr.  Speaker,  to  argue  the  question  further,  as  it  would  be 
only  traveling  over  the  same  ground  which  has  been  so  thoroughly  gone 
over  by  other  gentlemen  who  have  preceded  me  in  this  discussion. 

[Mr.  Ranney  addressed  the  House.     His  remarks  will  appear  hereafter.] 

Mr.  Hammond.  Mr.  Speaker,  the  time  when,  according  to  an  under- 
standing with  the  gentlemen  from  Illinois  [Mr.  Morrison],  the  considera- 
tion of  this  subject  was  to  be  suspended  for  to-day,  has  now  arrived.  But 
if  the  gentleman  from  Massachusetts  [Mr.  Ranney]  wants  only  a  few  min- 
utes to  conclude,  perhaps  an  agreement  may  be  made  with  the  gentleman 
from  Illinois  to  that  effect. 

The  Speaker.  The  time  assigned  for  the  consideration  of  this  subject  to- 
day by  order  of  the  House  has  now  expired. 

^Ir.  Ranney.     How  much  of  my  time  remains? 

The  Speaker.  One  half  hour.  The  gentlemen  will  be  entitled  to  occupy 
the  floor  for  that  time  when  the  subject  is  resumed. 

^Ir.  Ranney.  It  is  not  very  material  to  me  whether  I  go  on  now  or  at 
another  time,  although  I  would  prefer  to  finish  to-day. 

Mr.  Hammond.  The  gentleman  from  Illinois  consents  that  if  the  gentle- 
man from  Massachusetts  wants  only  a  few  minutes  more,  he  may  go  on  and 
finish  now. 

Mr.  Ranney.  I  do  not  wish  to  give  up  any  part  of  my  time;  but  I  ma)^ 
finish  in  half  the  time  I  am  entitled  to. 

The  Speaker.  The  gentlemen  will  be  entitled  to  the  floor  when  the  sub- 
ject is  resumed. 
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EXHIBIT  No.  39^4. 

Forty-ninth  Congress,  first  session.    H.  R.  3. 

In  the  House  of  Representatives.     Febnian-  8.  1886. 
Mr.  Little  proposed  an  amendment  to  bill 

TO  PREVENT  THE  CLAIM  OF  THE  WAR  TAXES 

Under  the  Act  of  August  5,  1861.  and  Acts  amendatory  thereof,  by  the 
L^nited  States,  as  set-off  against  States  having  claims  against  the  Gen- 
eral Government,  as  follows,  to  wit: 

Proposed  amendment  to  H.  R.  3.  Add  to  section  one  the  following: 
'^Provi(hd.  that  the  Secretary  of  the  Treasury  is  hereby  authorized  and 
directed  to  enter  a  credit,  as  of  money  advanced  to  the  United  States  for 
account,  to  any  State  or  Territory  or  the  District  of  Columbia  for  any  sum 
or  sums  received  therefrom,  or  from  lands  or  land  owners  thereof  on  any 
account  whatsoever,  under  said  Act  of  August  5, 1861.  or  any  Act  amenda- 
tory thereof,  and  to  pay  to  the  same  any  balance  found  due  on  account, 
after  entering  such  credit,  out  of  the  money  in  the  Treasury  not  otherwise 
appropriated:  one  half  of  such  balance  to  be  paid  within  one  year,  and 
the  other  half  within  two  years  after  the  passage  of  this  Act:  provided ^ 
the  President  may  defer  either  or  both  such  pa^Tiients  for  a  definite  period, 
and  continue  so  to  do  if.  and  as  long  as.  in  his  own  judgment  the  public 
interests  so  require,  not.  however,  beyond  five  years:  and  the  payment  first 
referred  to  in  this  section  shall  be  made  at  the  time  of  pa^-ing  the  first 
installment  of  said  balance  as  aforesaid.  The  pro\-isions  of  said  Act  of 
August  fifth,  and  any  Act  amendatory  thereof,  in  so  far  as  they  relate  to  the 
levy,  apportionment,  and  collection  of  said  war  tax.  are  hereby  repealed, 
and  all  liabilities  and  obligations  to  the  L'nited  States  created  thereby  or 
assumed  on  account  thereof  are  herebv  remitted  and  canceled." 


EXHIBIT  No.  40. 

21  April,  1886. 
Hon.  J.  R.  Eden,  House  of  Representatives : 

Dear  Sir  :  Referring  to  the  inter\-iew  last  night  by  Mr.  Earle  and  myself, 
we  forgot  to  call  3'our  attention  to  the  fact  that  on  AVednesda}'.  March  17, 
1886,  the  House  had  under  consideration  the  claim  of  the  State  of  Florida 
as  reported  from  the  committee  by  Mr.  Doughert3\  to  ■wit:  House  Report 
No.  303,  to  accompany  House  Bill  3877.  The  inquiry  was  made  by  Mr. 
Burrows  of  Michigan,  whether  in  the  calculations  allowing  said  claim  any 
dedartion  was  made  on  account  of  Florida's  direct  tax;  whereupon  Mr. 
Davidson  replied  ''that  an  amendment  would  be  offered  to  meet  that:"' 
and  thereupon  followed  various  suggestions  by  Mr.  Long,  Mr.  Buchanan, 
Mr.  Price,  Mr.  Warner,  and  others,  and  all  of  which  finally  resulted  in  an 
amendment  by  Mr.  Buchanan,  from  the  Committee  on  Claims,  as  follows, 
to  wit: 

^"Provided,  that  the  balance  remaining  due  of  the  direct  tax  apportioned 
to  the  State  of  Florida  by  the  direct  tax  Act  of  August  5,  1861,  be  held 
and  treated  as  a  proper  set-off  against  the  claims  of  the  State  of  Florida 
in  the  adjustment  herein  required,  irnless  Congress  shall  oth^ricise  pyrovide 
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by  general  law,  releasing  all  claims  for  said  direct  tax,  or  refunding  all  pay- 
ments of  sxich  tax  heretofore  made." 

This  amendment  was  agreed  to,  and  as  the  same  appears  of  record  on 
page  2455  of  the  Congressional  Record  of  March  18,  1886,  which  I  inclose 
you  herewith.  From  this  affirmative  action  by  Congress  you  will  readily 
see  that  the  House  has  had  before  it  the  subject-matter  of  the  direct  tax 
and  making  off-sets,  etc.,  and  by  its  action  it  has  practically  voted  down 
the  prorisions  contained  in  Mr.  Hammond^s  hill,  and  acted  in  anticipation 
of  some  remedial  measure  touching  the  subject  of  direct  tax;  and  all  of 
which  I  recommend  to  your  careful  consideration. 

Yours,  truly, 

JOHN  MULLAN. 

N.  B. — You  will  perceive  that  the  action  of  the  House  on  the  Florida 
case  was  in  harmony  with  the  recommendation  of  the  Committee  on  Claims 
when  reporting  (through  Mr.  Trigg)  upon  H.  R.  2498.     February  28,  1886, 
in  House  Report  Xo.  519,  page  4;  copy  herewith. 
Respectfully, 

JOHN  MULLAN. 


EXHIBIT  No.  41. 

Forty-ninth  Congress,  first  session.    S.  2457. 

In  the  Senate  of  the  United  States.  May  24,  1886 — Ordered  to  be 
printed. 

AMENDMENT 

Intended  to  be  proposed  by  Mr.  Hampton  to  the  bill  (S.  3457)  for  the  relief  of 
the  State  of  Georgia,  viz.:  Strike  out  all  after  the  enacting  clause  and  insert 
the  following: 

That  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  credit  to 
each  State  and  Territory  of  the  United  States  and  the  District  of  Columbia 
a  sum  equal  to  all  collections  made  from  said  States  and  Territories  and 
the  District  of  Columbia,  under  the  Act  of  Congress  approved  August  fifth, 
eighteen  hundred  and  sixty-one,  and  the  amendatory  Acts  thereto,  with 
such  additional  credits  as  under  said  Act  they  are  entitled  to  have  in  con- 
sequence of  having  paid  any  portion  thereof  without  expense  of  collection 
to  the  United  States:  and  such  sums  also  as  have  been  collected  from  lands 
or  owners  thereof  under  supplemental  Acts  on  any  account  whatever. 

Sec.  2.  That  all  moneys  still  due  to  the  United  States  on  the  quota  of 
direct  tax  apportioned  by  section  eight  of  the  Act  of  Congress  approved 
August  fifth,  eighteen  hundred  and  sixty-one,  are  hereby  repealed  and 
annulled. 

Sec.  3.  That  there  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  such  sums  as  may  be  necessary  to 
reimburse  each  State,  Territory,  and  the  District  of  Columbia  for  all  money 
found  due  to  them  under  the  pro\asions  of  this  Act,  and  the  Treasurer  of 
the  United  States  is  hereby  directed  to  pay  the  same;  provided,  that  when 
the  sums,  or  any  part  thereof,  credited  to  any  State,  Territory,  or  the  Dis- 
trict of  Columbia,  have  been  collected  from  any  citizen  thereof,  either 
directly  or  by  sale,  resale,  or  lease  of  property,  such  sums  shall  be  held  in 
trust  by  such  State,  Territory,  or  the  District  of  Columbia,  for  the  benefit  of 
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those  of  its  citizens  from  whom  it  was  collected,  or  their  legal  representa- 
tives. 

Amend  the  title  so  as  to  read:  "A  bill  to  credit  and  pay  the  several 
States  and  Territories  and  the  District  of  Columbia  all  moneys  collected 
under  the  direct  tax  le\'ied  by  the  Act  of  Congress  approved  August  fifth, 
eighteen  hundred  and  sixty -one." 


EXHIBIT  No.  42. 

EXTRACTS  FROM    THE    PUBLIC    LAWS   OF    THE    STATE   OF 

GEORGIA. 

An  Act  to  authorize  his  Excellency  the  Governor  of  this  State  [Georgia^ 
to  issue  and  negotiate  the  bonds  of  this  State  [Georgial  whereby  to  raise 
money  to  meet  appropriations  made  and  to  be  made  by  the  General 
Assembly  *  *  *  and  to  relieve  the  2ieople  of  this  State  [Georgia^  from 
the  U.  S.  Land  [or  Directi  Tax,  etc.  (Public  laws  of  Georgia,  1865-6,  page 
19     *     *     *). 

Section  7.  That  his  Excellency  the  Governor  is  hereby  authorized  to 
issue  and  negotiate  bonds,  to  the  amount  of  six  hundred  thousand  dollars, 
at  such  time  and  rate  of  interest,  not  exceeding  seven  per  cent,  as  he  may 
find  necessary  and  proper,  for  the  purpose  of  paying  to  the  Government  of 
the  United  States  the  Land  [or  Direct'l  Tax  about  to  be  levied  on  the  people 
of  the  State  [Georgia,^  in  behalf  of  the  Government  of  the  United  States, 
said  tax  amounting  to  fire  hundred  and  eighty  four  thousand  three  hundred 
and  sixty-seven  dollars  and  thirty-three  cents,  and  interest  which  may  be  due 
thereon. 

EXHIBIT  No.  43. 

EXTRACTS    FROM    THE    PUBLIC    LAWS    OF    THE    STATE    OF 

TEXAS. 

Approved  November  13,  1866  (chapter  23,  page  257). 

An  Act  to  assess  and  collect  the  Direct  Tax  due  United  States  Govern- 
ment for  the  year  1861,  under  the  pro^dsions  of  "An  Act  for  the  collection 
of  direct  taxes  in  insurrectionary  districts  within  the  United  States,  and 
for  other  purposes,"  approved  .June  7,  1862,  and  to  male  provisions  for  the 
payment  thereof  to  the  United  States  Government. 

Section  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas,  that 
the  Governor  is  hereby  authorized  to  have  assessed  and  collected  upon  all 
the  real  property  within  this  State,  except  such  as  may  have  already  been 
assessed  and  the  tax  thereon  collected  by  the  officers  of  the  United  States 
Government,  a  tax  of  twenty-eight  cents  on  each  one  hundred  dollars  of 
value  of  such  property  for  the  year  1861,  to  enable  this  State  to  pay  itspro- 
p)ortion  of  said  tax,  and  for  which  purpose  he  is  hereb}'  authorized  to  take 
such  steps  as  may  be  necessary  to  accomplish  that  purpose  within  the  time 
specified  in  said  Act. 

Sec.  2.  That  in  the  event  said  tax  shall  be  insufficient  to  meet  the 
demands  of  the  United  States  Government  on  the  first  day  of  January,  1868, 
upon  this  State,  the  Governor  is  hereby  authorized,  if  practicable,  to  make 
up  any  deficiency  which  may  be  found  to  exist  on  that  date,  from  any 
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moneys  belonging  to  the  State  revenue  account  not  otherwise  appropri- 
ated, and  shall  continue  such  assessment  and  collection  until  the  same  is 
completed. 

EXHIBIT  No    44. 

STATE  OF  GEORGIA— DIRECT  TAX  ACT. 

Mr.  Hampton.  Yesterday  I  asked  that  Order  of  Business  Xo.  1310, 
being  the  bill  (S.  2457)  for  the  relief  of  the  State  of  Georgia,  should  be 
passed  over  informally,  as  I  had  some  facts  that  I  meant  to  submit.  I  ask 
to  call  it  up  now,  and  crave  the  indulgence  of  the  Senate  to  let  me  offer  an 
amendment,  and  state  some  facts  that  I  wish  to  present,  and  then  the  bill 
may  go  over  for  future  consideration. 

The  President  pro  tempore.  The  Senator  from  South  Carolina  asks  the 
Senate  to  proceed  to  the  consideration  of  the  bill  referred  to  with  a  \dew  to 
submitting  some  remarks,  and  then  have  it  go  over.  Is  there  objection? 
The  Chair  hears  none. 

The  Senate,  as  in  Committee  of  the  Whole,  proceeded  to  consider  the 
bill  (S.  2457),  for  the  relief  of  the  State  of  Georgia. 

Mr.  Hampton.  I  offer  an  amendment  to  the  bill,  which  I  ask  to  have 
read. 

The  Chief  Clerk.  It  is  proposed  to  strike  out  all  after  the  enacting  clause 
and  to  insert  the  following: 

That  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  credit  to  each  State  and 
Territory  of  the  United  States  and  the  District  of  Columbia  a  sum  equal  to  all  collections 
made  from  said  States  and  Territories  and  the  District  of  Columbia,  under  the  Act  of 
Congress  approved  August  5, 18(J1,  and  the  amendatory  Acts  thereto,  with  such  additional 
credits  as  under  said  Act  they  are  entitled  to  have  in  consequence  of  having  paid  any 
portion  thereof  without  expense  of  collection  to  the  United  States;  and  such  sums  also 
as  have  been  collected  from  lands  or  owners  thereof  under  supplemental  Acts  on  any 
account  whatever. 

Sec.  2.  That  all  moneys  still  due  to  the  United  States  on  the  quota  of  direct  tax  appor- 
tioned by  section  eight  of  the  Act  of  Congress  approved  August  5,  1861,  are  hereby 
remitted  and  relinquished. 

Sec  3.  That  there  is  liereby  appropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  such  sums  as  may  be  necessary  to  reimburse  each  State,  Territory,  and 
the  District  of  Columbia  for  all  money  found  due  to  them  under  the  provisions  of  this 
Act;  and  the  Treasurer  of  the  United  States  is  hereby  directed  to  pay  the  same;  jyrovided, 
that  when  the  sums,  or  any  part  thereof,  credited  to  any  State,  Territory,  or  the  District 
of  Columbia  have  been  collected  from  any  citizen  thereof,  either  directly  or  by  sale,  resale, 
or  lease  of  property,  such  sums  shall  be  held  in  trust  by  such  State,  Territory,  or  the  Dis- 
trict of  Columbia  for  the  benefit  of  those  of  its  citizens  from  whom  it  was  collected,  or 
their  legal  representatives. 

Mr.  Hampton.  I  ask  the  indulgence  of  the  Senate  for  a  few  minutes  that 
I  may  present  some  facts  in  support  of  the  substitute  for  the  bill  reported 
from  the  Judiciary  Committee  by  the  senior  Senator  from  Mississippi. 

The  status  of  the  direct  tax  under  the  Act  of  August  5,  1861,  and  the 
amendatory-  Acts  are  in  very  great  confusion.  Some  of  the  States  have 
paid  that  tax  in  full,  having  assumed  its  payment  under  the  pro\dsions  of 
the  law  and  received  a  discount  which  was  offered  to  such  States  as  would 
assume  it,  and  thus  avoid  the  expense  to  the  General  Government  of  col- 
lecting it  by  its  own  machinery.  From  other  States  a  large  portion  of  it 
has  been  collected,  either  directly  from  the  citizens  or  from  the  sale  of 
property:  and  under  an  utterly  erroneous  ruling  of  a  former  Comptroller 
of  the  Treasury,  it  has  been  treated  as  a  debt  against  the  States  in  cases 
in  which  thev  did  not  assume  it:  and  amounts  due  to  said  States  by  the 
16" 
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General  Government  have  been  set  off  against  it.  It  is  perfectly  clear  that 
the  tax  was  not  a  debt  against  the  States  unless  under  the  provisions  of  the 
law  they  assumed  its  payment;  and,  consequently,  as  there  could  be  no  set- 
off except  of  claims  held  in  "mutual  right,"  these  set-offs  were  in  viola- 
tion of  law  and  without  authority. 

The  bill  introduced  and  favorably  reported  by  the  honorable  Senator 
from  Mississippi  deals  with  this  simple  question  of  set-oft',  and  with  that 
alone ;  and  while  it  is  unquestionably  proper  that  it  should  be  introduced 
into  the  bill,  it  is  manifestly  unjust  that  it  should  be  dealt  with  singly  and 
that  other  cases  of  still  greater  hardship  should  remain  undisposed  of. 

Three  different  and  conflicting  reports  as  to  the  status  of  these  accounts 
have  been  furnished  to  the  Senate  from  the  Treasury-  Department,  one  by 
the  present  Secretary,  made  up  by  a  commission  in  the  department  under 
his  direction,  one  by  the  Commissioner  of  Internal  Revenue,  and  one  by 
the  late  Secretary  of  the  Treasury,  Judge  Folger.  These  very  discrepan- 
cies stated  in  these  statements  is  a  very  conclusive  reason  for  dealing  with 
the  whole  question  and  making  a  final  disposition  of  it  at  one  time;  and 
the  amendment  which  I  have  offered  pro^'ides  for  this  by  refunding  to  the 
States  the  amounts  which  have  been  heretofore  collected  from  them  and 
remit  those  which  remain  unpaid.  This  will  accomplish  the  purpose 
of  the  bill  of  the  Senator  from  Mississippi  and  will  at  the  same  time  equal- 
ize to  some  extent,  and  so  far  as  can  now  be  done,  the  hardships  which 
have  been  inflicted  upon  other  States  by  the  mode  of  enforcing  this  tax; 
and  a  reference  to  the  Journals  of  the  Senate  will  show  that  the  Legisla- 
tures of  several  States  have  heretofore  instructed  their  Senators  and  re- 
quested their  Representatives  to  support  such  a  measure  as  that  embodied 
in  the  amendment  which  I  have  offered. 

Each  of  the  three  statements  to  which  I  have  referred  gives  approxi- 
mately the  same  sums  as  having  been  paid  by  the  States  of  Georgia  and 
Mississippi.  Mississippi's  quota  was  $413,084  67,  upon  which  has  been 
paid  either  by  collection  or  by  credits  from  amounts  as  due  the  State,  as 
arising  from  the  five  per  cents  due  on  the  sales  of  the  public  lands,  $74,- 
742  57.  lea\ang  a  balance  of  $338,342  10  as  a  debt  due  by  the  State  of 
Mississippi  to  the  United  States,  upon  which,  under  the  ruling  of  the  Treas- 
ury Department,  there  will  be  credited  from  year  to  year  whatever  sums 
may  arise  from  the  sale  of  the  public  lands  and  the  swamp  land  interests 
of  that  State.  The  quota  of  the  State  of  Georgia  was  $584,367  33,  upon 
which  was  credited,  on  account  of  recognized  demands  due  the  State  of 
Georgia  by  the  United  States,  the  sum  of  $74,407  75,  leaving  a  balance  as 
a  debt  due  by  that  State,  under  the  ruling  of  the  Comptroller  of  the  Treas- 
ury, of  $512,959  58.  These  figures  are  taken  from  the  statement  of  the 
Secretary  of  the  Treasury  in  answer  to  the  Senate  resolution  of  INIarch  28, 
1884,  and  are  no  doubt  approximately  correct.  By  the  same  statement  it 
appears  that  the  quota  of  South  Carolina  was  $363,570  67,  and  on  account 
of  which  there  has  been  collected  from  citizens  as  taxes,  either  directly 
from  the  citizens  in  money  or  by  sale  of  their  real  estate,  the  sum  of  $377,- 
962  30,  sho\^ing  that  as  taxes  the  sum  of  $14,390  63  has  been  collected 
from  the  State  in  excess  of  its  entire  quota. 

Not  only,  therefore,  has  there  been  an  excess  of  $14,390  63  collected  as 
taxes  according  to  this  statement  over  and  above  the  entire  quota  of  the 
State,  in  addition  to  a  large  sum  paid  directly  to  the  Direct  Tax  Comniis- 
sioiaers  in  money,  but  there  were  sold  in  the  County  of  Beaufort  the  entire 
Town  of  Beaufort,  and  fifty-two  thousand  acres  of  agricultural  land,  which 
produced  the  long-staple  sea-island  cotton,  were  sold  to  realize  the  balance 
of  this  excessive  sum.     In  the  case  of  De  Treville  vs.  Smalls  (98  United 
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States,  517)  the  Supreme  Court  held  that  under  a  special  and  peculiar  pro- 
vision of  the  law  an  absolute  and  incontestible  title  passed  at  these  sales. 
This  is  to  be  taken  as  an  accepted  result.  The  Court  of  Claims  has  decided, 
in  the  case  of  Simons  vs.  United  States  (19  Court  of  Claims,  601).  that  a 
large  amount  of  the  interest  thus  collected  was  illegal  and  "without  war- 
rant of  law:"  and  in  two  recent  decisions  by  the  same  Court,  which  will 
appear  in  the  twenty-first  volume  of  its  reports,  the  cases  of  Seahrooh  vs. 
United  States  and  Laivton  vs.  United  States,  the  Court  has  held  that  a  large 
amount  of  the  taxes  for  which  this  land  was  sold  was  excessive  and  ille- 
gally collected. 

In  this  last  case  the  "Hill  Place,"  valued  at  $4,400  "in  proportion  to  the 
w^hole  valuation  of  the  State,"  was  sold  to  pay  the  tax  and  bought  by  the 
United  States  for  $1,100  for  a  tax  of  $170  50,  whereof  the  Court  boldsthat 
$79  11  "  was  illegally  collected  of  the  claimant  without  warrant  of  law." 
Lawton's  other  place,  known  as  the  "  Lawton  Place,"  valued  at  $7,200,  was 
bought  by  the  United  States  for  $3,000,  and  in  order  to  redeem  the  same  he 
was  required  to  pay  the  sum  of  $600  47:  and  of  this  collection  the  Court 
says  that  "  a  mathematical  calculation  shows  that  he  should  have  paid 
only  $326  91,"  and  that  there  was  illegally  collected  of  him  without  war- 
rant of  law  the  sum  of  $273  91.  So  that  this  enormous  amount  of  real 
estate  was  sold  for  the  collection  of  the  tax,  and  which  was  sold  at  so  great 
a  sacrifice,  was  also  sold,  as  decided  by  the  Court  of  Claims,  for  a  tax 
greatly  in  excess  of  the  amount  with  which  it  was  legally  chargeable. 

^^'hat  I  have  said  showing  the  peculiar  hardships  of  this  matter  in  rela- 
tion to  South  Carolina  is  equally  applicable  to  several  other  States,  though 
not  in  the  same  degree,  and  especially  to  Virginia,  Tennessee,  Arkansas, 
Florida,  Louisiana,  and  Texas.  On  the  other  hand,  it  is  said  with  great 
justice  that  the  Northern  and  Western  States,  which  have  assumed  and 
paid  these  taxes,  should  not  be  lost  sight  of  in  the  adjustment  of  the  ques- 
tion which  releases  the  seceding  States  of  the  balances  which  were  charged 
against  them.  In  the  right  and  justice  of  this  claim  I  fully  concur,  and 
the  amendments  which  I  have  offered  fully  pro\'ide  for  their  cases,  as  it 
does  for  that  of  South  Carolina  and  the  other  Southern  States  I  have  just 
mentioned.  The  statute  making  the  original  le^y  of  $20,000,000  to  be 
raised  by  direct  taxation  was  for  the  purpose  of  meeting  a  great  emergency 
in  the  inception  of  the  war  between  the  States. 

It  was  a  mode  of  taxation  which  was  not  favorably  received  in  this 
country,  and,  as  I  have  said,  was  resorted  to  in  an  imminent  emergency. 
The  original  Act  provided  for  the  raising  of  this  sum  annually:  but  it  was 
discontinued  after  the  first  year:  and  on  the  second  of  February,  1867,  a 
concurrent  resolution  was  adopted  by  Congress  suspending  its  operation  for 
the  first  year,  and  leaving  balances  uncollected  such  as  now  stand  against 
the  States  of  Mississippi  and  Georgia. 

In  this  connection  I  send  to  the  desk,  to  be  incorporated  in  my  remarks, 
an  extract  from  the  letter  of  Hon.  Charles  J.  Folger,  late  Secretary  of  the 
Treasurv,  ujxDn  this  subject,  dated  June  14,  1884.  in  which  he  earnestly 
recommends  the  passage  of  a  bill  in  all  material  respects  identical  in  its 
pro\dsions  with  the  amendment  which  I  have  presented. 

The  extract  referred  to  is  as  follows: 

The  purpose  of  the  bill  is  to  relieve  and  discharge  from  further  liability  for  that  tax 
those  States  and  Territories  which  have  not  paid  the  jtortion  thereof  apportioned  to  them 
respectively;  and  to  rejiay,  out  of  aTiy  money  in  the  Treasury  not  otherwise  approi)riated, 
to  those  States  and  Territories  which  have  paid  any  jjortion,  the  sums  by  them  respect- 
ively paid.  Though,  by  the  Act  above  cited,  tnis  tax  was  made  an  annual  one,  an  attempt 
to  collect  it  for  more  than  one  year  has  never  been  made.     By  that  attempt  there  were 
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collected  about  $15,000,000,  principally  from  the  States  which  did  not  seek  to  go  out  of  the 
Union;  and  there  were  left  uncollected  about  15,000,000,  principally  in  the  Htates  which 
did  seek  to  go  out  of  the  Union.  The  sum  uncollected  remains  a  charge  against  these 
States,  and,  for  the  purposes  of  this  letter,  it  may  be  assumed  that  it  is  a  valid  and  enforci- 
ble  charge.  It  is  plain,  however,  that  no  legislator  at  this  day  would  propose  to  raise 
revenue  by  a  tax  of  that  kind.  There  is  no  need  of  resorting  to  such  methods.  The  rev- 
enue of  the  Government  from  sources  not  so  extraordinary  and  collectible  by  means  and 
appliances  not  so  objectionable  as  those  involved  therein,  are  ample  for  its  purposes. 
They  are,  indeed,  superabundant,  and  the  concern  of  statesmen  is  rather  how  they  may 
be  reduced  than  how  they  may  be  increased.  The  Government  then  needs  not  the  money 
to  be  got  by  enforcing  this  tax. 

At  the  same  time,  it  is  plain  that  to  enforce  it  would  put  a  grievous  burden  iipon  the 
people  of  the  States  which  are  in  default  in  payment.  It  needs  no  array  of  facts  to  show. 
Congress  in  one  if  not  both  branches  has  this  session  considered  the  jjroiiosition  of  large 
pecuniary  aid  to  these  people  to  help  them  place  and  keep  up  common  schools,  and  the 
Senate  has  passed  a  bill  therefor. 

If  there  be  need  for  that  succor,  there  would  be  harm  in  enforcing  this  charge.  It  is  to 
be  considered,  too,  that  while  taxes  are  seldom  looked  upon  with  favor,  this  would  be 
specially  objectionable.  The  purpose  for  which  it  was  laid  can  biit  be  remembered  with 
distaste.  It  can  scarcely  be  expected  that  there  would  be  cheerful  aid  from  the  State 
authorities  in  the  enforcement  of  it.  It  may  be  doubted  whether  there  would  be  any. 
Indeed  it  would,  without  further  legislation,  have  to  be  enforced  by  the  machinery  pro- 
vided by  the  Act  under  which  it  was  laid.  This  would  call  for  the  appointment  of  numer- 
ous Federal  officials,  who  would  go  among  tlie  people  as  obnoxious  exactors.  I  think  it 
must  be  conceded  that  there  is,  and  ever  will  be,  great  reluctance  to  ever  setting  about  the 
collection  of  this  tax.  That  it  never  had  great  favor  is  shown  by  that  it  was  never  put  in 
force  but  one  year.  In  practical  effect,  then,  the  law  for  it  is  obsolete.  Why,  then,  should 
there  remain  this  unenforced  liability,  a  menace  to  the  people,  the  enforcement  of  which 
is  called  for  by  no  public  need,  nor  by  any  public  opinion  ? 

In  my  judgment  the  people  and  the  property  of  the  States  in  default  should  be  relieved 
and  discharged  from  it. 

But  to  give  such  relief  and  discharge  would  be  to  put  an  inerpiality  of  burden  upon  the 
States  which  paid,  unless  they,  in  turn,  were  in  some  way  relieved.  This  the  bill  proposes 
to  do  by  repaying  to  them  the  sums  received  froni  them.  Assuming  that  the  tax  was 
lawful  and  the  collection,  as  far  as  made,  was  warranted,  this,  apart  from  the  circum- 
stances, would  be  a  proY>osition  to  donate  to  the  States  surplus  moneys  of  the  United 
States — a  proposition  which  I  should  not  favor.  But,  as  connected  with  the  proposition 
to  discharge  from  onerous  and  needless  liability  one  portion  of  the  people,  it  takes  on  a 
different  character;  it  is  presented  as  an  adjustment  between  different  bodies  of  the  jjeople, 
and  is  worthy  of  acceptation.  Indeed,  it  would  be  unjust  to  the  people  of  the  loyal  States 
to  release  the  people  of  the  once  insurrectionary  States  from  their  liability^  without 
refunding  to  the  former  the  sums  paid  by  them,  and  there  are  analogies  in  the'legislation 
of  Congress. 

Acts  have  been  passed  refunding  to  States  moneys  raised  by  them  for  the  raising,  arm- 
ing, and  equipping  of  troops  for  the  army  of  the  United  States  in  the  civil  war,  and  for 
making  other  refunds  of  like  character.  The  purpose  of  laying  this  direct  tax  was  to  aid 
in  the  ultimate  payment  of  the  extraordinary  expenses  of  the  Government  caused  by  the 
civil  war.  The  raising,  arming,  and  equipping  of  troops  by  the  States  served  to  keep 
down  those  expenses  for  the  time.  It  was  a  voluntary  act  upon  the  part  of  the  States. 
There  is  no  violation  of  principle  or  fundamental  law  in  repaying  to  the  States  from  the 
funds  of  the  United  States  the  cost  thereof.  The  purpose  and  effect  fo  this  bill  is  not  so 
unlike  in  nature  to  that  as  not  also  to  be  freed  from  the  objections  to  a  bald  distribution 
among  the  States  of  what  are  called  the  suryjlus  revenues  of  the  United  States. 

Under  the  peculiar  facts  of  the  case,  and  as  it  is  not  likely  to  become  a  precedent  for 
other  disposals  of  Federal  moneys,  my  judgment  is,  that  the  proposed  measure  is  a  good 
one.  It  is  true  that  exactly  equal  justice  can  not  be  done  in  carrying  out  the  proposition 
of  the  bill.  Thus,  in  some  of  the  Southern  States,  the  tax  was  to  some  extent  enforced. 
Tax  sales  were  made  of  pieces  of  real  estate  in  instances  for  less  than  the  value  of  them. 
Only  the  sur])lus  of  purchase  money  over  the  tax  and  charges  has  been  available  to  the 
owners,  and  they  have  lost  the  difference  between  that  and  the  total  of  the  purchase  money, 
and  between  the  purchase  money  and  the  real  value. 

On  the  other  hand,  in  most,  if  not  all,  of  the  Northern  States  the  payment  to  the  United 
States  of  the  tax  was  assumed  by  the  State  government,  which  collected  the  amount  of 
its  own  people  in  its  own  tax  levy.  Of  course,  in  the  changes  of  citizenship  and  ownership 
of  taxable  property,  while  a  repayment  into  the  State  Treasury  will  tend  to  reduce  the 
amount  of  State  tax,  it  will  not  inure  to  the  benefit  of  some  of  tHose  who  in  1861  were  tax- 
payers. But  these  failures  of  full  and  general  compensation  in  dealing  with  transactions 
so  long  past  must  ensue,  and  are  not  to  be  potentially  urged  against  proposed  measures, 
which  in  the  main  do  work  equal  benefit. 

Mr.  Hampton.  I  also  request  the  insertion  in  my  remarks  of  the  extract 
from  the  letter  of  the  Hon.  William  Lawrence,  late  Comptroller  of  the 
Treasury,  to  the  Secretary,  in  regard  to  the  same  bill. 

The  extract  is  as  follows: 
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The  object  of  these  bills  is  to  remit  so  far  as  not  collected  or  paid,  the  direct  taxes  laid 
upon  and  apportioned  to  the  States,  Territories,  and  District  of  Columbia,  under  the  Direct 
Tax  Act  of  August  5,  ISOl,  and  to  refund  to  such  States,  Territories,  and  District,  respect- 
ively, the  amount  of  such  taxes,  so  far  as  paid  in  any  mode  whatever. 

I  have  considered  the  suliject  with  care,  and  now  have  the  honor  to  state  that,  in  my 
judgment,  it  is  alike  just,  jiulicious,  and  practicable  to  remit  all  such  taxes  not  yet  col- 
lected, to  refund  the  amounts  paid  in  any  form  by  any  State  or  Territory,  and  to  refund 
to  private  persons  or  their  legal  representatives  all  amounts  of  such  tax  by  them  paid,  or 
collected  by  sale  of  real  estate,  or  otherwise. 

Mr.  Hampton.  I  call  attention  to  the  additional  fact,  that  besides  the 
sum  alread}:  mentioned  in  excess  of  the  quota  of  South  Carolina  the  Gov- 
ernment has  realized  from  profits  on  purchase  and  resales  of  land  the  sum 
of  $315,677  SQ,  and  still  holds  upward  of  four  thousand  acres  of  valuable 
sea-island  cotton  lands  as  military  reservations. 

The  President  pro  tempore.  The  bill  will  go  over  under  the  rule,  and 
the  next  case  will  be  stated. 

EXHIBIT  No.  45. 

DIRECT  TAX  OF  1861. 

Mr.  Henley  also  submitted  the  following  resolution;  which  was  referred 

to  the  Committee  on  Wa3^s  and  Means: 

Resolved,  That  the  Secretary  of  the  Treasury  be  and  is  hereby  requested  to  furnish  the 
House  of  Representatives  with  a  tabulated  statement  showing  as  follows,  to  wit:  The 
amount  of  money  apportioned  to  and  assessed  upon  the  several  States  and  Territories 
and  District  of  Columbia  under  the  Act  of  Congress  approved  August  5,  1861,  and  Acts 
supplemental  thereto  and  amendatory  thereof;  the  amount  paid  by  and  allowed  to  each 
thereof,  with  dates  of  each  respective  payment  and  allowance ;  the  amount  of  the  credits 
on  account  of  the  ten  and  fifteen  per  cent  deduction  named  in  said  Acts,  and  dates  of  each 
of  such  credits;  the  amount  of  credits  allowed  each  thereof  from  other  sources, stating  the 
source  and  nature  and  authority  of  such  credits  and  dates  thereof,  respectively;  the  total 
amount  after  deducting  all  such  credits,  allowances,  and  deductions;  the  total  amount 
paid  by  and  the  total  amount  due  by  each  and  all  thereof,  respectively,  and  now  remain- 
ing unpaid,  including  all  taxes,  collected  and  uncollected,  proceeds  from  sales  for  non- 
payment of  taxes,  including  amounts  bid  in  excess  of  taxes,  purchase  money  refunded, 
and  balance  of  proceeds  from  sales,  as  shown  by  the  records  of  his  department  at  this 
date. 


EXHIBIT  No.  46. 

Forty-ninth  Congress,  first  session.    House  of  Representatives.    Ex.  Doc.  No.  1.58. 

DIRECT  TAX  APPORTIONMENT— STATEMENT  OF  ACCOUNT 
BETWEEN  THE  UNITED  STATES  AND  STATES  AND  TER- 
RITORIES. 

Letter  from  the  Acting  Secretary  of  the  Treasury  transmitting,  in  response  to 
a  resolution  of  the  House,  a  statement  of  account  shoiuing  the  apportion- 
ment of  the  direct  tax,  binder  the  Act  of  August  5,  1861,  among,  and  assess- 
ments upon  and  collections  from  the  respective  States  and  Territories;  also 
showing  claims  and  set-offs  applied  on  such  tax,  with  other  information 
respecting  said,  account. 

April  1,  1886 — Referred  to  the  Committee  on  the  Judiciary  and  ordered 
to  be  printed. 

Treasury  Department,  March  31,  1886. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  a  resolution  passed 
by  the  House  of  Representatives  on  the  seventeenth  instant,  as  follows: 
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Resolved,  That  the  Secretary  of  the  Treasury  is  hereby  requested  to  furnish  to  the 
House  a  statement  of  the  account,  as  it  appears  from  the  books  of  the  Treasury,  between 
the  United  States  and  the  several  States  and  Territories,  of  the  direct  tax  levied  and 
apportioned  to  the  States  and  Territories  by  the  Act  of  Congress  approved  August  5, 1861, 
with  the  balances  due  from  or  unpaid  by  any  State  or  Territory  to  the  United  States,  and 
a  detailed  statement  of  the  assessment  and  collection  of  any  portion  of  said  tax  in  any 
State  or  Territory;  also  a  statement  of  any  set-off  of  claims  due  to  the  States  and  Terri- 
tories, and  applied  on  such  tax,  together  with  such  information  as  will  show  the  condition 
of  the  account. 


In  response  thereto  I  have  the  honor  to  inclose  a  statement  of  the  Assist- 
ant Register  of  the  Treasury,  of  the  twenty-second  instant,  showing  the 
condition  of  the  accounts  as  they  appear  from  the  books  of  tlie  Register 
of  the  Treasury  to  date. 

From  this  statement  it  appears  that  no  distinction  has  been  made  in 
the  sums  of  money  charged  and  collected  as  tax,  as  penalty,  costs,  and 
interest,  or  as  surplus  proceeds  of  direct  tax  sales,  which  are  now  being 
refunded  to  original  owners,  but  that  the  Register's  books  show  the  gross 
receipts  under  these  several  heads  additional  to  the  respective  quotas  to 
have  been  credited  to  the  tax  quotas  alone,  as  the  same  have  been  received 
and  covered  into  the  Treasury.  On  the  other  hand,  amounts  covered  in 
as  received  from  the  direct  tax  commissioners  are  credited  to  them  and 
not  credited  to  the  States  they  represent.  It  is,  therefore,  manifest  that 
many  of  the  amounts  set  forth  as  balances  due  to  the  United  States  from 
the  States  and  Territories  are  not  the  amounts  really  due  therefrom,  some 
being  much  too  small  and  others  too  large. 

The  First  Comptroller  ha^ang  reported  adjusted  balances  in  many  cases 
differing  largely  from  those  of  the  Register's  Office,  the  Secretary  of  the 
Treasury  on  December  10,  1885,  appointed  J.  H.  Lichliter,  V.  X.  Stiles, 
and  F.  Werber,  Jr.,  as  a  commission  to  examine  into,  and  report  upon, 
direct  tax  accounts,  with  a  \dew  to  an  early  readjustment  thereof  This 
commission  proceeded  to  investigate  all  of  the  books  and  papers  relating 
to  the  direct  tax  accounts,  and  on  the  twentieth  ultimo  made  a  report  to 
the  Department  suggesting  changes  in  many  of  the  adjustments  heretofore 
made. 

A  copy  of  this  report,  which  has  not  yet  been  adopted  b}^  the  Depart- 
ment. is'herev\ith  transmitted,  together  vnXh  copies  of  letters  of  the  Acting 
Commissioner  of  Internal  Revenue  upon  the  same  subject. 
Respectfullv,  yours, 

C.   S.   FAIRCHILD,  Acting  Secretary. 

The  Speaker  of  the  House  of  Representatives. 

Statement  of  the  Condition  of  the  Direct  Tax  Accounts  of  the  several  States  and  Territories  and 
the  District  of  Columbia,  ilnder  Acts  of  August  5, 1S61,  and  June  7, 1S62,  as  appears  from  the 
books  of  the  Register  of  the  Treasury  to  date. 


15    per  Cent 
Allowance. 


State  or  Territorj'. 


Amount 
Imposed. 


Amount 
Collected. 


Balance  Due 
United  States. 


$46,232  10 
"  H350  50 


171,982  70 
135,731  30 


Alabama 

Arkansas  

California 

Colorado 

Connecticut- .-. 

Dakota 

Delaware 

District  of  Columbia 

Florida 

Georgia - 

Illinois 

Indiana 


$529,313  33 

261,886  00 

254,538  67 

22,905  33 

308.214  00 

3,241  33 

74,683  33 

49,437  33 

77,522  (i7 

584,367  33 

1,146,551  33 

904,875  33 


$18,285  03 

184,082  18 

254,538  67 

22,189  96 

261,981  90 

3,241  33 

70,332  83 

49,437  33 

43,529  81 

106,963  17 

974,568  63 

769,144  03 


1511,028  80 
77,803  82 


715  37 


33,992  86 
477,404  16 
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Statement  of  the  Condition  of  the  Direct  Tax  Accounts — Continued. 


15  per  Cent 
Allowance. 


State  or  Territory. 


Amount 
Imposed. 


Amount 
Collected. 


IJalance  Due 
United  States. 


$67,813  20 
"l0Y,65i'36 


63,123  90 
65,523  50 
123,687  19 
75,2(U  50 
16,278  60 


114,169  10 

* 

32,761  00 
67,519  17 

390,587  81 

235,073  40 
» 

292,007  90 
17,544  56 

31,660  20 

27,172  72 

39,346  43 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts  .  - 
Michigan 

Minnesota  _ 

Mississippi 

Missouri--- 

Nebraska! - 

Nevada  -.- 

New  Hampshire 

New  Jersey 

New  Mexico  §  — 

New  York 

North  Carolina.  - 

Ohio 

Oregon  

Pennsylvania 

Rhode  I.sland 

Tennessee 

Texas 

Utah-...-. 

Vermont 

Virginia!  .-- 

West  Virginia!-. 

Washington 

Wisconsin 

South  Carolina-. 


$452, 

71. 

713, 

385. 
420! 
43(), 
824; 
501, 

108; 

413, 

761 
19; 

4; 

218; 

450, 

62, 

2,603 

576, 

1,567; 

35; 

1,946, 

116, 

669; 

355, 

26, 

211 

729; 

208, 

7, 

519; 

363 


,088  00 
743  33 
695  33 
886  67 
,826  00 
,823  33 
581  33 
763  33 
,524  00 
,084  67 
,127  33 
312  00 
,592  67 
,406  67 
134  00 
648  00 
,918  67 
,194  67 
,089  33 
,140  67 
,719  33 
,963  67 
,498  00 
,106  67 
982  00 
,068  00 
,071  02 
,479  65 
,755  33 
,688  67 
570  67 


$384,274  80 

71,743  33 

60(i,(i41  03 

268,515  12 

357,702  10 

371,299  83 

700,894  14 

426,498  83 

92,245  40 

101,717  04 

(>16,958  23 

19,312  00 

4,.592  67 

185,645  67 

382,(314  83 

62,(')48  00 

2,213,330  86 

386,194  45 

1,332,025  93 

35,140  67 

1,654,711  43 

99,419  11 

387,734  31 

130,008  06 


179,407  80 
515,569  72 
181,306  93 
4,2(i8  16 
454,944  84 
377,961  30 


$117,371  55 


311,367  63 


190,000  22 


281,763  69 

225,098  61 

26,982  00 


213,501  30 


3,487  17 
25,397  40 


*  Payments  made  on  account,  fifteen  per  cent  allowance  for  cost  of  assuming  collection,  viz.: 

To  California,  September  10,  1884,  deficiency  Act  July  7,  1884 §31,583  26 

To  Kansas,  August  23,  1882,  deficiency  Act  August  5,  1882 10,761  50 

To  Nevada,  September  3,  1884,  deficiency  Act  July  7,  1884 688  90 

To  Oregon,  September  16,  1884,  deficiency  Act  July  7, 1884 5,271  10 

t  In  jiart  on  compromise. 

X  Nebraska  : 

Amount  collected 4,281  60 

Amount  allowed  by  First  Comptroller  of  Treasury  March  27, 1884,  under  Act  August  7, 18S2__.  15,030  40 

S19,312  00 
g  New  Mexico : 

Amount  allowed  by  First  Comptroller  of  Treasury  March  27, 1884,  under  Act  July  1,  1862 62,648  00 

I  Section  1  J.  R.  February  25,  1867,  authorized  the  Secretary  of  the  Treasury  to  transfer  $208,479  65  of  the 
amount  originally  imposed  on  Virginia  to  the  State  of  West  Virginia. 
^  Balance  due  State. 

ROS.  A.  FISH,  Assistant  Register. 
Treasury  Department,  Register's  Office,  March  22,  1886. 


Treasury  Department,  Office  of  Internal  Revenue, 
Washington,  March  11,  1886. 

Sir  :  Yonr  letter  of  the  third  instant,  transmitting  a  report  of  J.  H.  Lich- 
liter,  V.  X.  Stiles,  and  F.  Werber,  Jr.,  appointed  as  a  commission  to  exam- 
ine into  and  report  upon  the  direct  tax  accounts,  has  been  received.  The 
report  is  herewith  returned. 

The  amount  of  direct  taxes  which  has  been  paid  is  not  stated  in  any- 
summary,  but  I  have  collected  from  the  report  the  amount  of  taxes  paid 
and  the  amount  of  credits  allowed,  or  to  be  allowed,  and  the  amount  now 
due,  which  may  be  summarized  as  follows: 
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Quota  Charged. 


Amonnt  Credited. 


Amount  Due. 


Alabama 

Arkansas  

California 

Colorado 

Connecticut 

Dakota 

Delaware 

District  of  Columbia 

Florida  _.- - 

Georgia 

Illinois 

Indiana 

Iowa.-- --- 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland .- -- 

Massachusetts 

Michigan 

Minnesota 

Mississippi .-. 

Missouri 

Nebraska 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

Ohio - 

Oregon 

Pennsylvania 

Ehode  Island 

South  Carolina 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

West  Virginia 

Washington 

Wisconsin 


$529,313  33 
261,886  00 
254,538  67 

22,905  33 

308,214  00 

3,241  33 

74.683  33  \ 

49,437  as  I 

77,522  67 

584,367  33  I 

1,146,551  33 

904,875  33 

452,088  00 

71,743  33 
713,695  33 
385,886  67 
420,826  00 
436,823  33 
824,581  33 
501,763  33 
108,524  00 
413,084  67 
761,127  33 

19,312  00 

4,592  67 

218,406  67 

450,134  00 

62,648  00 

2,603,918  67 

576,194  67 

1,567,089  33 

35.140  67 
1,946,719  33 
116,963  67 
363,570  67 
669,498  00 
355,106  67 

26,982  00 
211.068  00 
729.071  02 
208.479  65 
7,755  33 
519,688  67 


Totals. 


$20,000,000  00 


$18,285  03 

154,701  18 

254,538  67 

22,189  96 

308,214  00 

3,241  33 

74.(383  33 

49,437  33 

4,760  30 

117,982  89 

1,146,551  33 

904,875  33 

452,088  00 

71,743  33 

713,695  33 

314,500  84 

420,826  00 

436,823  33 

824,581  33 

501,763  33 

108,524  00 

111,038  46 

761,127  33 

19,312  00 

4,592  67 

218.406  67 

450,134  00 

62,648  00 

2,603,918  67 

377,452  61 

1,567,089  33 

35,140  67 

1,946,719  33 

116,963  67 

222,393  36 

392,004  48 

180,841  51 


$511,028  30 
107,184  82 

7i5'37 


72,762  37 
466,384  44 


71,385  83 


302,046  21 


211,068  00 
442,408  09 
208,479  65 
4,268  16 
519,688  67 


198,742  06 


141.174  31 

277,493  52 

174,265  16 

26,982  00 


$17,359,685  51 


286,(362  93 
""¥,487"  17 


$2,(>40,314  49 


Quota - $20,000,000  00 

Paid  or  credited -- 17,359,685  51 


Amount  due $2,640,314  49 

The  second  column  includes  taxes  collected,  amount  of  fifteen  per  cent 
deduction,  and  credits  allowed. 

I  substitute  this  account  in  place  of  the  statement  transmitted  to  you  in 
letter  of  November  17,  1885. 

I  recommend  that  the  report  of  the  commission  be  referred  to  the  Fifth 
Auditor  for  a  readjustment  of  the  direct  tax  accounts  on  the  basis  of  the 
figures  furnished  in  the  report,  and  that  the  books  of  the  Department  be 
kept  so  that  official  statements  of  the  amounts  of  tax  collected  and  the 
amount  due  ma}^  hereafter  agree,  whether  taken  from  the  books  of  the 
First  Comptroller,  or  of  any  other  officer  authorized  to  keep  such  accounts. 

As  to  the  accounts  of  the  Direct  Tax  Commissioners,  I  recommend  that 
the  First  Comptroller  be  requested,  after  the  accounts  are  readjusted,  to 
institute  suits  on  the  bonds  of  the  delinquent  Commissioners  for  recovery 
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of  amounts  collected  by  them  and  not  accounted  for,  unless,  in  your  opin- 
ion, such  action  is  deemed  for  any  reason  unadvisable. 

The  report,  page  17,  speaks  of  the  sum  of  •$1,752  52,  charged  in  the 
adjusted  account  with  the  Commissioners  for  the  State  of  Florida  as  "tax, 
penalty,  interest,  and  costs,  not  divisible." 

This  othce  has  no  information  which  will  enable  it  to  state  how  much  of 
this  is  tax. 

As  to  the  sum  of  $4,126  to  which  the  Commission  call  attention  in  con- 
nection with  the  Florida  accounts,  page  21,  paid  for  redemption  of  certain 
property,  I  suggest  that  the  Fifth  Auditor  take  that  into  consideration  in 
his  examination,  and  ascertain  the  amount  of  tax  included  in  the  amount 
from  the  books  on  tile  in  the  department,  as  near  as  can  be  ascertained, 
giving  proper  credit  therefor. 

The  ^'iews  of  a  majority  of  the  Commissioners  as  to  what  items  are  proper 
credits  to  the  States  (page  59)  are  concurred  in. 

I  have  the  honor  to  be,  very  respectfully, 

H.  C.  ROGERS, 

Acting  Commissioner. 
Hon.  Daniel  Manning,  Secretary  of  the  Treasury. 


Treasury  Department,  Office  of  Internal  Revenue,  | 
Washington,  March  20,  1886.  j 

Sir:  I  have  received  your  letter  of  the  sixteenth  instant,  in  regard  to  the 
recent  decision  in  the  Court  of  Claims,  in  the  case  of  Cato  A.  Seabrook, 
Administrator,  etc.,  vs.  The  United  States,  as  affecting  the  amount  of  direct 
tax  due  from  the  State  of  South  Carolina,  according  to  the  report  of  the 
Commission  which  has  recently  been  investigating  the  direct  tax  accounts. 

In  reply,  I  have  the  honor  to  state  that  in  my  opinion  it  is  feasible  to 
obtain  from  the  direct  tax  books  relating  to  the  assessment  and  collection 
of  direct  tax  in  South  Carolina,  which  are  on  file  in  this  office,  and  other 
offices  in  the  Treasury  Department,  a  statement  of  the  direct  tax  held  to 
have  been  illegally  collected  by  the  decision  above  referred  to,  at  least 
approximately. 

The  Direct  Tax  Commissioners  assessed  a  tax  upon  city,  town,  village, 
and  borough  lots  of  80  cents  ad  valorem  on  each  $100  of  valuation,  and  on 
other  property  $2  ad  valorem  on  each  $100  of  valuation. 

This  was  decided  by  the  Court  to  have  been  an  erroneous  method  of 
assessment. 

The  assessment  should  have  been  uniform  throughout  the  State. 

In  my  opinion  this  decision  should  be  allowed  to  stand  as  final  instead 
of  being  carried  to  the  Supreme  Court. 

I  would  suggest  that  in  the  readjustment  of  the  accounts,  as  proposed, 
the  Fifth  Auditor  be  requested  to  take  into  consideration  this  decision  in 
determining  the  balance  of  direct  tax  due  from  the  State ;  and  I  would  also 
suggest  that  the  Commission  which  has  been  occupied  for  several  weeks  on 
this  matter  of  direct  tax  accounts,  and  are  familiar  udth  the  books  and 
papers  relating  to  the  subject,  would  be  suitable  persons  to  obtain  the  data 
desired. 

Very  respectfully, 

H.  C.  ROGERS, 

Acting  Commissioner. 

Hon.  Daniel  Manning,  Secretary  of  the  Treasury. 
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EEPORT    OF    COMMISSION    ON    DIHEGT    TAX   ACCOUNTS. 

Treasury  Department,  > 
Washington,  D.  C,  February  20,  1886.         j 

Sir:  The  undersigned,  designated  by  your  letter  of  the  tenth  of  December,  1885,  "to 
make  an  investigation  into  the  direct  tax  accounts  for  the  purpose  of  obtaining  an  early 
adjustment  thereof,  with  instructions  to  examine  into  the  entire  matter  of  the  direct  tax 
accounts  as  between  the  Direct  Tax  Commissioners  and  the  States  for  which  they  acted, 
also  between  the  United  States  and  all  the  States  and  Territories  concerned,  and  to  report 
the  result  of  the  investigation,  with  such  suggestions  as  you  [they]  may  see  proper  to 
makC;"  liave  the  honor  to  submit  the  following  report: 

One  of  the  first  questions  presented  was  as  to  the  scope  of  the  investigation.  After  discus- 
sion and  conference  upon  the  subject  it  was  decided,  from  what  seemed  to  have  been  the 
object  in  requesting  the  appointment  of  this  Commission,  that  it  was  not  intended  to  go 
back  of  settlements  of  accounts  heretofore  certified  by  the  Honorable  First  Comptroller  of 
the  Treasurj',  unless  clerical  errors  should  be  discovered  in  the  accounts,  or  there  should 
be  found  some  new  matter  to  act  upon  which  would  change  or  correct  items  in  these 
accounts,  and  that  the  province  of  the  Commission  was  simply  to  receive  this  new  matter, 
if  any,  from  the  Commissioner  of  Internal  Revenue,  consider  and  report  any  additional 
credits  to  which  the  States  and  Territories,  or  Direct  Tax  Commissioners,  have  become 
entitled  since  the  several  adjustments  of  accounts  were  made,  and  to  report  how  may  be 
reconciled  the  difference  between  the  several  offices  of  the  department  as  xhey  appear  in 
statements  prepared  from  the  books  of  the  offices. 

Proceeding  upon  this  view,  it  was  foimd  that  the  quota  of  the  direct  tax  apportioned  to 
each  of  the  following  States  has  been  paid:  California,  Connecticut,  Dakota  Territory, 
Delaware,  District  of  Columbia,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Maine,  Mary- 
land, Massachusetts,  Michigan,  Minnesota,  Missouri,  Nebraska,  Nevada,  New  Hampshire, 
New  Jersey,  New  Mexico,  New  York,  Ohio,  Oregon,  Pennsylvania,  Rhode  Island,  Vermont, 
West  Virginia,  and  Wisconsin,  if  the  recommendations  herein  made  in  relation  thereto 
be  approved. 

The  account  with  the  State  of  California  has  been  balanced  since  March  29,  1884,  the 
date  of  the  letter  of  the  Honorable  Secretary  of  the  Treasury  hereinafter  referred  to. 

Hereto  appended  as  part  of  this  report  are  presented  condensed  statements  of  the 
accounts  with  the  several  States  and  the  Direct  Tax  Commissioners  for  the  "insurrec- 
tionary districts"  as  they  have  been  adjusted  and  certified  by  the  Honorable  First 
Comptroller  of  the  Treasury,  and  with  several  of  them  statements  of  the  accounts  as  this 
Commission,  from  examination  of  the  books  and  papers  accompanying  the  accounts, 
consider  that  they  should  have  been  adjusted;  and  it  is  recommended  that  the  accounts 
be  readjusted  according  to  these  figures. 

Where  no  remarks  upon  the  accounts  are  made  they  should  be  considered  as  approved 
by  this  Commission. 

In  connection  with  the  statements  of  th6  accounts  suggested  by  the  Commission,  which, 
if  adopted,  would  make  certain  corrections  in  the  accounts  as  adjusted,  the  following 
remarks  under  the  name  of  each  State  are  to  be  taken  as  furnishing  explanations  of  the 
changes  made,  and  also  of  the  difference  between  the  balances  due  from  some  of  the  States 
as  found  by  the  Commission  and  hereinafter  stated,  and  the  l^alances  due  from  these  States 
as  given  in  the  statement  accompanying  the  letter  of  the  honorable  Secretary  of  the 
Treasury,  dated  March  29,  1884,  addressed  to  Hon.  George  F.  Edmunds,  President  pro 
tempore  of  the  United  States  Senate,  printed  in  Senate  Ex.  Doc.  No.  142,  first  session  Forty- 
eighth  Congress. 

This  statement  of  the  honorable  Secretary,  showing  the  balances  due  at  that  date  from 
the  several  States,  it  is  learned  was  based  upon  the  accounts  as  shown  by  the  books  of  the 
office  of  the  Register  of  the  Treasury.  These  balances  appear  in  some  instances  to  bethe 
difference  between  the  quota  apportioned  to  each  State  and  the  amount  of  cash  deposited 
in  the  Treasury  by  the  Commissioners  for  the  State,  regardless  of  the  source  from  which 
this  money  was  derived,  of  the  items  of  expense  in  collecting  the  same,  and  of  the  balances 
due  from  the  Commissioners  for  several  of  the  States;  while  in  other  instances  they  are 
the  difference  between  the  quota  of  the  State  and  the  amount  of  cash  deposited  and  for- 
mally covered  into  the  Treasury  by  warrants  in  the  name  of  the  State,  without  regard  to 
the  cash  deposited  and  covered  in  by  warrants  in  the  names  of  the  Commissioners.  Thus, 
the  balances  reported  as  due  in  some  cases  are  too  large,  and  in  others  they  are  too  small. 
These  facts  should  be.  borne  in  mind  when  comparing  the  balances  due  from  the  States 
as  herein  found  with  the  balances  given  in  the  honorable  Secretary's  statement. 

ALABAMA. 

From  the  records  it  appears  that  no  collections  on  account  of  the  direct  tax  were  made 
in  the  State  of  Alabama,  for  the  reason  that  only  two  Commissioners  were  appointed  and 
qualified,  and  they  were  instructed  from  the  Internal  Revenue  Office  that  until  a  third 
Commissioner  should  be  appointed  they  could  only  perform  such  work  as  was  of  a  pre- 
liminary character,  as  the  collection  of  data  for  the  assessment  of  the  tax. 

Therefore  no  account  appears  with  the  Commissioners  for  this  State. 

Upon  examination  of  the  books  of  the  Department  it  has  been  found  that  the  amounts 
of  $8,491  46  and  |9,793  57,  making  the  total  sum  of  $18,285  03,  due  to  the  State  of  Ala- 
bama on  account  of  two  per  cent  and  three  per  cent  on  net  proceeds  of  certain  sales  of 
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Sublic  lands  within  its  limits,  under  Acts  of  March  2,  1819,  and  September  4,  1841,  have 
een  carried  to  the  credit  of  the  State  on  account  of  the  direct  tax,  tnough  accounts  have 
not  yet  been  adjusted  formally  taking  up  these  amounts. 

The  second  ot  these  amounts  has  become  due  to  the  State  since  the  date  of  the  letter 
of  the  honorable  Secretary  of  the  Treasury,  above  referred  to,  and  will  reduce  the  balance 
due  from  the  State  as  reported  by  him  to  the  amount  hereinafter  stated  as  due. 

ARKANSAS. 

The  account  of  the  Commissioners  for  the  State  of  Arkansas  is  stated  with  only  two  of 
them.  The  record  of  "  Decisions  of  Commissioners,  Arkansas,"  from  November  9,  1865, 
to  May  25,  18(!<i,  shows  that  a  third  Commissioner  was  acting  and  took  part  in  the  meet- 
ings of  the  Board  during  that  time,  and  other  papers  and  records  with  the  account  and 
in  the  Internal  Revenue  Office  indicate  that  he  entered  upon  the  duties  of  his  office  about 
May  15,  18(;5.  It  does  not  appear  why  this  third  Commissioner  was  not  also  charged  in 
the  account  adjusted,  and  it  is  recommended  that  this  question  be  considered  in  connec- 
tion with  the  readjustment  of  the  account. 

In  the  statement  of  the  account  with  these  Commissioners  as  made  by  this  Commission, 
the  amount  found  for  the  item  "tax  uncollected"  differs  from  the  amount  found  in  the 
account  as  adjusted  by  the  sum  of  !|i501  90,  which  difference  is  thus  explained : 

Tax  on  land  sold  and  not  considered  in  account  adjusted.. .f566  86 

Less  tax  on  land  sold  and  redeemed,  and  which  was  credited  in  the  adjustment...     64  96 

11501  90 

In  the  account  adjusted  the  amount  of  tax  uj^on  the  lands  sold,  except  the  amount  of 
|64  96  as  above  stated,  was  not  deducted  in  order  to  find  the  balance  of  tax  remaining 
uncollected,  but  was  charged  to  the  Commissioners  as  part  of  the  gross  amount  of  "  pro- 
ceeds of  sales  of  land,"  and  thus  was  practically  twice  charged  to  them,  having  been  first 
charged  in  the  quota  apportioned  to  the  State. 

An  error  similar  to  that  appearing  in  this  adjustment  occurs  in  each  of  the  accounts  as 
adjusted  with  the  Commissioners  for  the  States  in  which  there  were  sales  of  land  for 
taxes,  and  comes  from  the  failure  to  consider  that  the  amount  of  tax  assessed  upon  the 
lands  sold  for  non-payment  thereof  within  the  time  prescribed  by  law  was  properly  to 
be  deducted  from  the  quota  apportioned  to  the  State,  and  in  so  far  treated  separately 
and  distinct  from  the  other  items  constituting  the  charges  covered  by  the  proceeds  of 
sa'es.  These  errors  in  the  accounts  will  be  jjointed  out  in  the  renuirks  made  in  connec- 
tion with  each  State,  but  this  brief  general  explanation  as  to  the  origin  of  the  errors  is 
intended  to  apply  to  all  of  the  accounts. 

In  the  adjustment  of  this  account,  among  the  items  suspended  for  which  the  Commis- 
sioners claimed  credit  were  the  following: 

Amount  of  property  sold  and  redeemed  before  purchase  money  was  paid $4,845  00 

Amount  of  property  sold  and  redeemed  after  purchase  money  was  paid 3,949  17 

Amount  of  interest  paid  to  purchasers  of  property  after  purchase  money  had 
been  paid 1 48  31 

$8,842  48 

These  items  were  suspended  because,  in  the  first  two  cases,  copies  of  the  certificates  of 
redemption  were  not  furnished,  and,  in  the  last,  "satisfactory  evidence  of  payment"  was 
not  furnished.  When  it  is  considered,  however,  that  allowance  was  made  to  the  Commis- 
sioners for  a  sum  of  $18,600  uyjon  their  statement  that  sales  to  this  amount  were  not 
completed  by  the  payment  of  the  bids,  it  is  thought  that  the  above  items  could  be  allowed 
upon  the  same  evidence,  and  this  evidence  is  regarded  by  the  Co^nmission  as  sufficient 
now  to  allow  credit  therefor  in  view  of  the  impracticability  of  securing  better  evidence 
after  such  a  long  lapse  of  time,  and  the  prol)ability  that  if  the  property  had  not  been  re- 
deemed and  the  purchase  money  repaid,  with  interest  thereon,  claims  would  have  been 
presented  to  the  Department  for  surplus  and  purchase  money. 

Therefore  allowance  of  credit  to  the  amount  of  $8,842  48  is  recommended  upon  read- 
justment of  the  account;  and  if  this  credit  be  allowed,  the  balance  due  from  the  Commis- 
sioners to  the  United  States  will  be  reduced  to  $7,884  28. 

A  comparison  of  the  Kegister's  books  with  the  adjustment  of  the  account  of  the  Com- 
missioners for  Arkansas  shows  that  deposits  of  the  sums  of  $2,400  and  $254  26,  made  by 
the  Commissioners,  were  covered  into  the  Treasury  by  Internal  Revenue  warrants  "^o. 
363,  third  quarter  1865,  and  No.  241,  second  quarter  1866*  respectively,  which  have  not  been 
credited  on  the  Register's  books  for  the  apparent  reason  that  the  warrants  were  not  issued 
in  the  name  of  the  State. 

COLORADO. 

The  amount  of  $20,673  07  has  been  found  due  to  the  State  of  Colorado  for  taking  the 
"interdecennial  census,"  under  Act  of  March  3,  1879,  and  has  been  ordered  to  be  carried 
to  the  credit  of  the  State  on  account  of  the  direct  tax,  which  will  reduce  the  balance  due 
from  the  State  to  the  sum  hereinafter  stated. 
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The  sum  of  $35,506  89  has  been  found  due  to  Dakota  Territory  for  taking  the  "inter- 
decennial  census, "  under  Act  of  March  3,  1879,  and  the  amount  of  $3,241  33  from  this 
sum  has  been  ordered  to  be  carried  by  adjustment  to  the  credit  of  the  Territory  in  full 
payment  of  the  direct  tax  apportioned  to  it. 

FLORIDA. 

In  the  adjustment  of  the  account  with  the  Commissioners  for  the  State  of  Florida  an 
error  of  $l,<>i5  57  appears  on  the  credit  side  and  in  the  balance  stated  as  due  from  them 
to  the  TTnited  States,  which  arises  from  the  fact  that  the  Commissioners  were  charged 
with  this  amount  in  the  proceeds  of  sales.  The  tax  assessed  upon  the  proi>ertT  sold  to 
private  parties  should  have  been  deducted  from  the  proceeds  of  sales,  and  the  amount  of 
tax  upon  the  property  bid  in  for  the  United  States  should  also  have  Ijeen  credited.  The 
statement  of  the  account  presented  by  this  Commission,  which  is  based  upon  the  figures 
found  in  the  adjustment  of  the  account  (except  the  several  items  of  tax  upon  lands  sold), 
shows  the  changes  which  it  is  thought  should  be  made  in  reiidjusting  the  account. 

The  item  of  $1,752  52  charged  in  the  adjusted  account  as  '•  tax,  penalty,  interest,  and 
costs  not  divisible,"  is  made  up  of  several  sums  of  money  which  the  records  of  the  Com- 
missioners show  they  received,  but  the  entries  in  the  records  do  not  indicate  what 
proportion  of  this  amount  was  paid  for  each  of  those  charges  separately,  and  it  is  possi- 
ble that  the  whole  amount  mav  have  been  paid  as  tax. 

The  charge  against  the  Commissioners  of  the  stmi  of  $l,12*i.  and  the  credit  of  the 
same  sum  deposited  by  them,  appears  to  be  for  money  paid  by  the  trustees  of  the  Florida 
Railroad  Company  in  redemption  of  certain  lots  of"  land  claimed  to  be  owned  by  the 
company  in  Ferna'ndina.  Florida,  and  which  had  been  sold  for  taxes  unpaid.  From  the 
papers  and  facts  in  the  case  it  cannot  be  determined  how  this  money  has  been  regarded 
by  the  officers  of  the  Department,  whether  as  a  payment  of  the  tax,  penalty,  interest, 
and  costs  charged  upon  the  land,  or  as  made  in  redemption  of  the  lands  after  sale,  or  as 
an  amount  erfoneotisly  received  and  deposited  by  the  Commissioners  and  subject  to 
claim  for  refund  thereof.  The  best  information  obtainable  is  that  the  lots  claimed  by  the 
Florida  Eailroad  Company  were  sold  for  taxes  unpaid,  some  of  the  lots  being  purchased 
by  jirivate  parties  and  others  bid  in  for  the  United  States;  that  subsequently— but  after 
alapse  of  more  than  sixty  days  from  the  date  of  sale — the  trustees  of  the  company  paid 
the  sum  mentioned  to  secure  the  redemption  of  the  lots,  and  the  same  was  received  by 
one  of  the  Commissioners,  subject  to  the  approval  of  his  associates  and  the  Department; 
that  the  Department  decided,  after  taking  the  opinion  of  the  Attorney-General  of  the 
United  States,  that  under  the  facts  and  the  law.  the  lots  could  not  be  redeemed  as  pro- 
posed by  the  trustees  acting  for  the  company;  that  the  trustees  refused  to  receive  back 
the  moiiev  at  the  request  of  the  Commissioners,  and  it  was  therefore  forwarded  to  the 
Department  for  deposit ;  and  that  the  lots  have  been,  since  about  that  time,  and  are  now, 
in  the  possession  of  the  company. 

It  appears  from  a  certificate  of  the  Commissioner  who  received  the  money  that  $3,125  80 
■was  paid  to  cover  the  tax.  penalty,  interest,  and  costs  due  upon  the  lots,  a"nd,  in  the  lan- 
guage of  the  certificate,  "  an  additional  sum  of  $1,000,  out  of  which  is  to  be  paid  whatever 
additional  amount  may  be  found  due  for  costs  in  the  redemption  of  said  lots,  which  costs 
may  have  been  omitted  in  the  within  account,  if  there  should  be  any.  and  also  to  pay 
any  deficiency  that  may  be  discovered  in  making  up  the  account,  the  remainder,  if  any, 
to  be  restored  to  the  said  John  McRae,  trustee." 

It  is  recommended  that  the  question  of  the  proper  application  of  this  money  be  consid- 
ered and  determined,  and  if  legislation  be  necessary  for  this  purjjose.  that  it  be  requested. 

Special  attention  is  called  to  these  two  sums  of  ^1,752  52  and  $4,12»:i  for  the  reason  that 
the  amount  of  tax  inchided  and  paid  therein  has  not  been  credited  upon  the  quota  appor- 
tioned to  the  State  of  Florida,  and  it  is  believed  that  upon  readjustment  of  the  account 
credit  should  be  given  for  this  amount,  and,  if  from  the  records  the  actual  STim  of  the  tax 
cannot  be  found,  that  it  should  be  determined  by  some  equitable  method  of  proportion. 

The  amount  of  "  tax  uncollected,"  as  shown  in  the  statement  of  the  account  by  this 
Commission,  will  be  reduced  by  whatever  sum  may  be  allowed  as  tax  in  these  two  items. 

An  examination  shows  that  the  sum  of  $905,  deposited  by  the  Commissioners  for  Flor- 
ida, and  covered  into  the  Treasury  bv  warrant  >o.  2,  second  quarter,  18!>4.  has  not  been 
credited  to  the  State  on  the  Register's  books  for  the  apparent  reason  that  the  warrant  was 
not  issued  in  the  name  of  the  State. 

GEOBGIA. 

On  May  12,  1SS3,  the  honorable  First  Comptroller  decided  that  the  sum  of  $35,555  42, 
appropriated  by  the  Act  of  March  3, 18S3.  to  "  refund  to  the  State  of  Georgia  certain  money 
expended  by  said  State  for  the  common  defense  in  1777,"  should  "  be  paid  to  the  Treasurer 
of  the  United  States,  to  be  by  him  deposited  to  the  credit  of  the  State  of  Georgia  on  account 
of  direct  taxes  charged  against  the  State."  This  amount  has  not  yet  been  formally  carried 
by  adjustment  to  the  credit  of  the  State  in  accordance  with  his  decision,  but  when  this 
stall  have  been  done  the  amount  of  "tax  uncollected,"  as  shown  by  the  account  adjusted 
with  the  Commissioners,  will  be  reduced  to  $466,384  44. 
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LOUISIANA. 

Attention  is  called  to  the  fart  that  the  State  of  Louisiana  has  a  claim  against  the  United 
States  for  five  per  cent  on  net  proceeds  of  sales  of  pulilic  lands  within  its  limits,  and  the 
amount  due  thereon  has  been  ascertained  to  be  $21,7r)9  25  ujion  an  account  now  held  in 
the  office  of  the  First  Comptroller  awaiting  an  appropriation  by  Congress  for  payment  of 
the  same.  This  amount  will  be  subject  to  a  deduction  on  account  of  an  unascertained 
sum  (about  $2,000)  due  from  the  State  for  interest  upon  certain  bonds  held  bv  the  United 
States.  The  balance  will  proliably  be  carried,  under  decisions  of  the  honorable  First 
Comptroller,  to  the  credit  of  the  State  on  account  of  the  direct  tax  apportioned  to  the 
State  and  remaining  unpaid. 

MISSISSIPPI. 

The  sum  of  .$41,453  91  has  been  found  due  to  the  State  of  Mississippi  for  two  per  cent  and 
three  per  cent  on  net  proceeds  of  sales  of  public  lands  within  its  limits,  which  has  not  yet 
been  formally  carried  by  adjustment  to  the  credit  of  the  State  on  account  of  the  directtax. 

NORTH    CAROLINA. 

No  change  is  recommended  in  the  accounts  adjusted  with  the  Commissioners  for  the 
State  of  North  Carolina. 

SOUTH    CAROLINA. 

In  the  adjustment  of  the  account  with  the  Commissioners  for  the  State  of  South  Caro- 
lina, they  were  charged  with  the  gross  amount  of  the  proceeds  of  sales  of  land,  which 
included  the  amount  of  the  tax  assessed  upon  the  lands  sold.  In  order  to  ascertain  the 
true  amount  of  the  tax  remaining  uncollected  the  tax  upon  the  lands  sold  should  have 
been  deducted  from  the  quota  apportioned  to  the  State.  This  amount  is  found  to  be 
|1,973  29.  As  the  bidding  in  of  property  at  the  sale  for  the  United  States  worked  an  extin- 
guishment of  the  charges  against  the  property  sold,  the  amount  of  the  tax  assessed  upon 
this  property  should  also  have  been  deducted  from  the  quota.    This  amount  is  .$9,881  75. 

Upon  the  examination  of  this  adjustment  it  is  found  that  the  Commissioners  have  been 
twice  charged  with  the  sum  of  $248  as  the  tax  collected  upon  three  plantations  in  Saint 
Luke's  Parish.  These  three  items  were  entered  in  two  books,  and  the  accountants  charged 
them  without  observing  that  the  entries  were  duplicated. 

In  the  statement  of  the  account  presented  bj^  this  Commission,  these  errors  are  cor- 
rected, and  the  item  of  "tax  uncollected"  is  reduced  from  $152,781  35  to  $141,174  31. 

In  the  statement  accompanying  the  honorable  Secretary's  letter  of  March  29,  1884,  it  is 
represented  that  the  State  of  South  Carolina  has  paid  the  sum  of  $14,.390  (i3  in  excess  of 
the  quota  apportioned.  The  amount  paid  as  shown  by  the  statement  is  $377,961  30.  At- 
tention is  called  to  the  remarks  hereinbefore  made  as  to  the  source  from  which  his  state- 
ment was  compiled.  The  account  with  the  Commissioners  for  this  State  shows  more 
clearly,  perhaps,  than  any  other  the  differences  which  may  arise  from  different  methods 
of  bookkeeping.  The  account,  as  adjusted,  shows  a  much  larger  sum,  to  wit,  $471,378  59, 
as  cash  deposited  and  transferred,  than  even  that  given  in  the  statement,  but  some  of  the 
deposits  appear  to  have  been  made  in  the  name  of  the  State  and  others  in  the  name  of  the 
Commissioners,  and  these  were  carried  to  different  accounts  upon  the  Register's  books. 

The  amount  paid  as  given  in  the  statement  of  the  honorable  Secretary  is  the  sum  of 
these  deposits  made  in  the  name  of  the  State.  The  deposits,  however,  shown  by  the 
account,  and  also  those  carried  upon  the  Register's  books,  represent  collections  made  by 
the  Commissioners  from  all  sources,  and  embrace  amounts  received,  in  addition  to  tax, 
as  penalties,  interest,  costs,  proceeds  of  sales  and  redemptions,  and  resales  of  property 
originally  bid  in  for  the  United  States,  rents,  etc. 

The  amiiunt  collected  as  tax  can  be  determined  only  by  the  proper  adjustment  of  the 
account,  and  this  amount  deducted  from  the  quota  apportioned  to  the  State  will  give  the 
balance  of  tax  uncollected.  Therefore  an  account  which  shows  the  deposits  from  all 
sources  without  distinguishing  them  will  not  show  the  amounts  of  tax  paid  and  remaining, 
unpaid. 

The  Court  of  Claims  in  the  case  (No.  14189)  of  Cato  A.  Seabrook,  Administrator  of  James 
B.  Senhrook,  vs.  The  United  States,  recently  decided  that  certain  amounts  collected  as  tax, 
penalty,  interests,  and  costs  had  been  erroneouslv  collected  by  reason  of  the  adoption  by 
the  Commissioners  for  the  State  of  South  Carolina  of  two  rates  of  assessment,  one  rat^ 
for  town  lots  and  a  different  and  higher  rate  for  the  other  lands.  Whatever  sums  collected 
as  tax  may  be  refunded  to  taxpayers  of  South  Carolina  in  pursuance  of  this  decision,  or 
for  any  other  reason  as  erroneously  or  illegally  collected,  will  change  the  balance  of  tax 
yet  due  from  the  State  as  herein  reported. 

TENNESSEE. 

In  the  account  adjusted  with  the  Commissioners  for  the  State  of  Tennessee  they  were 
charged  with  the  gross  proceeds  of  sales  of  property  to  individuals,  including  the  tax 
assessed  ujKjn  the  lands  sold.  From  statements  of  the  Commissioners  accompanying  the 
account  it  is  learned  that  the  amount  of  the  tax  upon  lands  sold  to  private  ]iarties  was 
$8,72S  93,  and  the  tax  upon  the  lands  bid  in  for  the  United  States  was  $1,728  73.  In  the 
adjustment  the  Commissioners  should  have  been  charged  with  the  proceeds  of  the  sales 
of  lands  -exclusive  of  the  amount  of  the  tax  upon  the  lands  sold,  and  they  should  have 
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been  credited  with  the  sum  of  the  tax  assessed  upon  the  lands  bid  in  for  the  United  States, 
and  these  two  items  of  tax  should  have  been  added  to  the  amount  of  tax  found  to  have 
been  collected  before  sale,  and  the  whole  sum  deducted  from  the  quota  in  order  to  deter- 
mine the  balance  of  tax  uncollected. 

This  Conimission  presents,  in  connection  with  the  adjusted  account,  a  statement  of  the 
account  as  it  should  be  readjusted  to  correct  these  errors.  By  warrant  bearing  date  of 
September  30,  1885,  the  sum  of  $12  25  was  covered  into  the  Treasury  as  received  by  one 
of  the  collectors  of  internal  revenue  in  Tennessee  on  account  of  the  direct  tax.  This 
amount  will  be  carried  by  formal  adjustment  to  the  credit  of  the  State,  and  it  has  been 
considered  in  finding  the  balance  due,  as  stated  by  this  Commission. 


From  correspondence  filed  with  the  account  adjusted  with  the  Commissioners  for  the 
State  of  Texas  it  appears  that  immediately  after  the  assessment  of  the  tax  upon  the  lands 
within  the  State,  and  notice  that  the  same  was  due  and  payable,  the  Commissioners  began 
to  collect  not  only  the  tax,  but  also  penalty,  interest,  and  costs,  without  allowing  to  the 
land  owners  the  sixty  days  provided  in  Section  3,  of  Act  of  June  7,  1862,  for  the  payment 
of  the  tax  without  penalty,  interest,  and  costs.  This  practice  of  the  Commissioners  was 
called  to  the  attention  of  the  Commissioner  of  Internjil  Revenue  by  parties  interested  in 
the  subject.  That  officer,  in  a  letter  dated  May  17,  1866,  to  one  of  the  Commissioners  for 
Texas,  and  in  a  letter  in  response  to  the  complaint  of  a  land  owner,  indicates  that  the 
erroneous  construction  of  the  law  by  the  Commissioners,  which  was  evidenced  by  their 
practice  in  making  collections,  was  due  to  the  fact  that  from  inadvertence  these  Commis- 
sioners had  not  been  furnished  with  a  copy  of  the  general  instructions  which  had  been 
prepared  by  the  Internal  Revenue  Office,  in  the  first  instance,  for  the  guidance  of  the 
Commissioners  for  the  State  of  Virginia,  and  copies  of  which  had  been  transmitted  to  the 
Commissioners  for  the  other  States.    These  general  instructions  were  as  follows : 

Treasury  Department,  Office  of  Internal  Revenue,  ) 

May  2,  1863.      j 

Gentlemen:  Your  letter  of  the  twenty-eighth  ultimo,  to  the  Hon.  S.  P.  Chase, Secretary 
of  the  Treasury,  submitting  several  cjuesticms  in  regard  to  the  true  construction  of  cer- 
tain sections  in  the  Act  of  June  7,  1862,  and  the  Act  of  February  6,  amendatory  thereto, 
has  been  referred  to  me  for  an  answer.  Having  considered  the  subject  I  give  my  answer 
in  the  following  terms,  to  the  several  questions  propounded. 

First — The  last  assessment  of  the  lands  under  the  authority  of  the  State  or  Territory 
previous  to  the  first  of  January,  1861,  is  to  be  taken  as  the  basis  for  ascertaining  the 
direct  tax,  under  the  Act  of  June  7,  1862.  When  the  proportion  of  the  tax  to  be  charged 
upon  a  tract  of  land  is  ascertained,  then  fifty  per  centum  of  said  tax  is  to  be  added  and 
charged  upon  the  land.  This  tax  with  the  addition  of  fifty  per  cent  remains  as  a  lien 
upon  the  land  until  it  is  sold  or  the  lien  otherwise  discharged. 

The  third  section  provides  that  the  owner  may,  within  sixty  days  after  the  tax  com- 
missioners shall  have  fixed  the  amount  of  the  tax,  pay  the  tax  charged  upon  the  land, 
and  take  a  certificate  of  such  payment,  and  provides  that  the  land  shall  thereupon  be 
discharged  from  said  tax. 

The  word  "  tax"  in  this  section  does  not,  in  my  opinion,  include  the  fifty  per  cent.  The 
owner,  upon  paying  the  amount  of  the  tax  without  the  fifty  per  cent  additional  within 
sixty  days  after  the  tax  shall  have  been  laid,  is  entitled  to  have  his  land  free  from  the 
lien  of  the  tax,  and  also  free  from  the  lien  of  the  fifty  per  cent  to  be  added  thereto  pur- 
suant to  the  first  section. 

Secondly — The  ten  per  cent  interest  mentioned  in  the  seventh  section  is  to  he  calculated 
from  the  day  of  the  date  of  the  laying  of  the  tax. 

Thirdhi — The  ten  per  cent  interest  mentioned  in  the  seventh  section  as  amended,  is  to  be 
charged,  not  on  the  amount  of  the  tax  and  penalty,  but  on  the  amount  of  the  tax  only. 
The  owner  who  pays  on  or  before  the  day  of  sale  under  the  clause  in  the  amendatory 
Act  is  required  to  pay  the  amount  of  the  tax  without  the  addition  of  fifty  per  cent,  but 
with  the  addition  of  ten  per  cent  interest  on  the  amount  of  the  tax  with  the  cost  of  adver- 
tising in  order  to  redeem  his  land.  If  the  owner,  being  a  loyal  person  of  the  United 
States,  or  taking  oath  to  support  the  Constitution,  shall  pay  the  amoiTut  of  the  tax  and 
penalty  with  interest  at  the  rate  of  fifteen  per  cent  from  the  date  of  the  President's  procla- 
mation, together  with  the  expenses  of  the  sale  and  subsequent  proceedings,  he  is  entitled 
to  redeem  his  land  from  sale;  but  such  redemption  will  not  be  complete  without  the  full 
payment  of  the  whole  tax  and  penalty  with  interest  and  expenses  as  aforesaid. 

it  will  thus  be  seen  that  the  Act  provides  for  three  distinct  states  of  circumstances.  If 
the  owner  appears  within  sixty  days  after  the  tax  has  been  laid  by  the  Commissioners 
and  pays  the  amount  of  the  tax  only,  he  is  entitled  to  redeem.  If  he  delays  to  come  for- 
ward until  the  period  of  sixty  days  has  elapsed,  but  still  offers  to  pay  the  tax  with  ten  per 
cent  addition,  and  the  costs  of  advertising,  on  or  before  the  day  of  sale,  he  is  entitled  to 
redeem.  If,  however,  he  delays  to  come  forward  until  the  property  shall  have  been 
actually  sold,  he  cannot  redeem  without  paying  the  tax,  penalty,  all  costs,  and  fifteen  per 
cent  interest  from  the  date  of  the  President's  proclamation.  In  this  latter  case  the 
interest  is  to  be  reckoned  upon  the  tax  and  penalty  added  together. 
Very  respectfully, 

JOSEPH  J.   LEWIS,  Commi'ssioner. 
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Messrs.  W.  J.  Boreman  and  John  Hawkhurst,  Esqs.,  Direct  Tax  Commissioners  for  Vir- 
ginia, Washington,  U.  0. 

A  copy  of  these  instructions  was  forwarded  May  9,  1866,  to  the  Commissioners  for 
Texas. 

The  record  of  the  Commissioners  .shows  that  collections  were  commenced  November  6, 
18(55,  and  that  the  copy  of  the  instructions  quoted  above  was  received  by  them  May  28, 
18()(i,  and  that  they  at  once  began  to  comply  with  the  same.  No  attempt  has  been  made 
to  determine  what  part  of  the  i)enalty,  interest,  and  costs  charged  to  the  Commissioners 
in  their  account  was  collected  by  them  within  sixty  days  after  the  tax  was  fixed  and 
assessed.  It  is  believed,  however,  that  this  amount  can  be  ascertained  if  necessary  from 
the  land  books  showing  the  dates  of  payment  of  the  several  assessments. 

On  bepteml)er  24,  1870,  upon  the  ajiplication  of  a  land  owner  in  Texas  to  have  refunded 
certain  amounts  paid  by  him  in  addition  to  tax  as  penalty,  interest,  and  costs,  the  hon- 
orable First  Comptroller  of  the  Treasury  decided  that  the  amount  paid  as  penalty  could 
not  be  refunded,  saying:  "Under  these  provisions  of  law  [Sections  1  and  ,%  Act  of  June  7, 
1862],  my  ojiinion  is  that  the  fifty  per  cent  was  a  fixed  addition  to  the  tax,  to  be  paid  in  any 
event,  whether  payment  was  made  within  the  sixty  days  or  subsequently  to  their  expi- 
ration." 

It  is  understood  that  under  this  decision  a  considerable  number  of  claims  has  been 
presented  by  taxpayers  of  Texas  and  allowed  for  interest  and  costs  erroneously  collected 
by  the  Commissioners,  but  no  allowance  has  been  made  on  account  of  penalty  collected. 

In  the  case  of  De  Treville  vs.  Smalls,  98  U.  S.,  527,  October  Term,  1878,  the  question  whether 
by  the  Act  of  June  7,  18G2,  the  penaltv  of  fiftv  per  centum  of  the  tax  was  made  an  original 
charge  upon  the  lands,  and  to  be  collected  in  all  cases,  irrespective  of  allowance  of  any 
time  for  the  payment  of  the  tax,  seems  to  have  been  directly  before  the  Supreme  Court 
of  the  United  States,  and  it  was  decided  in  this  language: 

"  One  other  assignment  only  remains.  It  is  that  the  Acts  of  Congress  were  unconstitu- 
tional, because  the  amount  of  the  direct  taxes  apportioned  to  the  State  of  South  Carolina 
was  increased  by  the  addition  thereto  of  a  penalty  of  fifty  per  cent,  and  therefore  was  not 
in  proportion  to  the  census  or  enumeration  directed  to  be  taken  by  the  second  section  of 
the  first  article  of  the  Constitution. 

"The  assignment  rests  upon  a  mistaken  construction  of  the  Acts  of  Congress.  It  is 
true  that  direct  taxes  must  be  apportioned  among  the  several  States  according  to  the 
population. 

"  The  Acts  of  August  5,  1861,  June  7,  1862,  and  February  6,  1863,  did  so  apportion  the 
tax.  The  fifty  per  cent  penalty  was  no  part  of  it.  The  Act  of  Congress  of  1861,  which  levied 
the  tax,  iirovided  for  no  penalty,  except  for  failure  to  pay  it  when  it  was  due;  and  the 
penalty  charged  by  the  Acts  of  1862  and  18()3  was  also  for  default  of  voluntary  payment 
in  due  time.  A  careful  reading  of  the  Acts  makes  this  very  plain.  Throughout  a  dis- 
tinction is  made  lietween  the  tax  and  the  added  penalty;  it  is  recognized  in  the  first  sec- 
tion of  the  Act  of  1862,  in  the  second,  and  in  the  third,  a.s  well  as  elsewhere.  By  the  third 
section  the  owner  of  the  lots  or  parcels  of  land  was  allowed  to  pay  the  tax  charged  theroon 
{7iot  the  tax  and  penalty),  and  take  a  certificate  of  pajmient,  by  virtue  whereof  the  lands 
would  be  discharged.  It  cannot,  therefore,  be  maintained  that  the  tax  was  in  conflict 
with  the  Constitution." 

Attention  is  called  especially  to  this  subject,  because  nothing  similar  has  been  found 
in  connection  with  any  other  State,  and  it  is  clear  that  if  any  part  of  the  penalty,  as  well 
as  interest  and  costs,  has  been  erroneously  collected,  it  should  be  refunded  upon  claims 
properly  presented. 

UTAH    TERRITORY. 

The  whole  amount  of  the  tax  apportioned  to  the  Territory  of  Utah  remains  unpaid. 


In  the  adjustment  of  the  accounts  with  the  Commissioners  for  the  State  of  Virginia 
the  correct  principle  was  adopted  of  deducting  the  amount  of  tax  upon  the  lands  sold 
from  the  proceeds  of  sales  and  credititig  the  Commissioners  with  the  amount  of  the  tax 
upon  lands  bid  in  favor  of  the  United  States.  In  the  first  account,  however,  this  principle 
was  not  carried  out  so  as  to  deduct  the  amount  of  tax  on  sales  to  private  parties  from  the 
tax  apportioned  to  the  State  in  order  to  find  the  balance  of  tax  uncollected  and  trans- 
ferred to  the  new  Board  of  Commissioners.  Land  Books  Nos.  1,  2,  and  3  for  Alexandria 
Citv  and  County  show  the  collections  of  tax  without  sale;  and  the  amount  of  tax  (.'t!171  03) 
on  lands  sold  to  private  parties  is  in  addition  to  these  collections. 

The  proper  readjustment  of  this  account  will  therefore  show  a  balance  due  from  the 
•Commissioners  to  the  United  States  of  the  sum  of  $171  03. 

The  error  in  this  account  aifects  also  the  account  adjusted  with  the  second  Board  of 
Commissioners,  as  it  will  diminish  the  amount  of  uncollected  tax  transferred  to  them. 
In  the  adjustment  of  the  account  with  this  Board  the  gross  amount  of  the  tax  ujion  the 
lands  sold  by  these  Commissioners  was  deducted  from  the  proceeds  of  the  sales  to  private 
parties  without  noting  that  part  of  this  amount  was  tax  upon  lands  bid  in  for  the  United 
States,  and  part  of  it  the  tax  u])on  lands  the  sales  of  which  were  never  completed. 

These  two  sums  are  found  to  be  respectively  $1.55  96  and  .$51  27.  The  Commissioners 
have  been  credited  with  the  sum  of  $112  56  "  as  amount  of  taxes  on  lands  sold  and  bid  in 
for  the  United  State.s." 
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The  several  errors  appearing  in  these  two  accounts  it  is  believed  will  be  corrected  upon 
readjustment  of  the  accounts  in  accordance  with  the  statements  of  the  same  as  made  by 
this  Commission. 

WASHINGTON   TERRITORY. 

No  change  is  recommended  in  the  account  with  Washington  Territory. 

WISCONSIN. 

In  the  adjustment  of  the  account  with  the  State  of  Wisconsin  (Report  Xo.  10,  817)  it 
appears  that  the  sum  of  I)!2fi2,309  55  was  allowed  as  cash  deposited,  and  fifteen  per  cent  on 
this  sum,  to  wit,  |39,34fi  43,  was  credited  as  commissions.  This  allowance  as  "commis- 
sions" was  made  under  Section  53  of  the  Act  of  August  5,  1861.  It  is  submitted,  however, 
that  the  law  contemplates  the  fifteen  per  cent  "deduction,"  as  it  is  therein  called,  in  the 
nature  of  discout  rather  than  of  percentage  on  the  payment  made,  and  that  the  credit  to 
which  a  State  is  entitled  upon  making  a  given  partial  payment  within  the  proper  period, 
is  a  sum  which,  were  it  reduced  by  fifteen  per  cent,  would  leave  as  a  remainder  the  amouut 
paid.  This  "  deduction  "  was  to  lie  allowed,  under  the  law,  upon  the  payment  of  the  whole 
or  a  part  only  of  the  quota  apportioned  to  the  State,  or  upon  the  formal  and  proper  release 
of  any  liquiclated  and  determined  claim  of  such  State  against  the  United  States.  An 
examination  of  the  accounts  adjusted  with  all  of  the  other  States  entitled  to  receive  the 
fifteen  per  cent  deduction  upon  payments  made  on  account  of  the  tax,  shows  that  the 
method  of  adjustment  here  pointed  out  in  relation  to  this  deduction  was  pursued,  and 
there  is  no  apparent  reason  why  that  method  was  not  observed  in  adjusting  the  account 
with  the  State  of  Wisconsin. 

It  is  recommended  that  the  further  sum  of  .$6,943  49  be  credited  as  commissions  upon 
this  account  for  the  reasons  above  stated. 

In  the  adjustments  of  the  following  accounts,  all  of  which,  wuth  the  exception  of  the 
first,  which  is  a  war  claim,  are  for  swamp  land  indemnity,  these  amounts  have  been  found 
due  to  the  State  of  Wisconsin  : 

Ko.  7,908,  Tliird  Auditor,  1875 $10,347  53 

No.  .36.484,  Land  Office,  miscellaneous 8,489  57 

No.  36,557,  Land  Office,  miscellaneous .$16,907  52 

No.  36,558,  Land  Office,  miscellaneous 2,044  82 

No.  36,615,  Land  Office,  miscellaneous 7,490  03 

26,442  37 

No.  36,667,  Land  Office,  miscellaneous 53,408  93 

No.  37,837,  Land  Office,  miscellaneous 53,.5.37  18 

Total -- $152,225  58 

This  sum  together  with  other  items  was  carried  to  the  credit  of  the  State  of  Wis- 
consin on  account  of  the  direct  tax  by  account  No.  .34,698.  This  amount  was  due  to  the 
State  prior  to  the  last  day  of  June,  1862.  As  no  fifteen  per  cent  deduction  has  heretofore 
been  allowed  thereupon,  "it  is  recommended  that  the  further  sum  of  $26,863  34  be  credited 
to  the  State. 

Under  adjustment  No.  35,468,  the  additional  sum  of  $25,748  16  has  been  found  due  to 
the  State  of  Wisconsin  for  five  per  cent  on  net  proceeds  of  sales  of  public  lands,  and 
ordered  by  the  honorable  First  Comptroller  to  be  carried  to  the  credit  of  the  State  on 
account  of  the  direct  tax. 

Should  the  credits  herein  suggested  be  allowed,  in  addition  to  the  amount  last  afore- 
said, the  balance  of  $51,145  56  due  from  the  State  on  account  of  the  direct  tax,  as  shown 
bv  the  last  account  adjusted,  would  be  fuUv  paid  and  a  difference  be  found  to  the  credit 
of  the  State. 

The  following  statement  shows  the  balance  due  to  the  United  States  from  the  Direct 
Tax  Commissioners  for  the  insurrectionary  districts,  and  from  the  United  States  to  the 
Commissioners : 


Balance  due  Uxited  States.  |  Balance  due  Comsiissioners. 

I 


Commissioners  for — 


As  shown  by 

Atyustments 

Heretofore 

3Iadc. 


As  shown  by  | 

Statements  of  '  As  shown  by 
the  AccDiints  i   Ailjustments 
Suggested  by  |     Heretofore 
this  Coinmis-  .         Made, 
siou. 


As  shown  by 
Statements  of 
the  Accounts 
Suggested  by 
this  Commis- 


Alabania.. 
Arkansa.s  . 
Florida  ... 
Oeorgia ... 
Louisiana. 


Mi.s.-iissippi 

North  Carolina 

i?outh  Carolina 

"\V.  R.  Cloutinan,  Collector  Internal  Kev- 

enue,  sucte.ss-or  to  Coniniis^^ioners 

A.  J.   Ranisier,   Collector  Internal  Rev- 
enue, successor  to  Commissioners 

Tennessee 

Texas 

Virginia: 

First  Board 

Second  Board ... 


(*) 

$lfi,72G  76 

4,907  73 

344  m 

14,025  58 

C) 

(t) 


35  00 

(t) 
50,464  83 

C) 

(I) 


(*) 

+$16,726  76 

3,262  16 

344  <i6 

14,025  58 

C) 


§1255  18 


$248  00 
255  18 


35  00 

50,464  83 

171  03 


171  03 


*  Xo  collections. 

+  Allowance  is  recommended  by  the  Commission  of  SS,842  48  of  this  amount. 

t  Balanced. 

I  Suspended. 

The  following  statement  exhibits  the  amounts  of  the  direct  tax  which  are  uncollected 
at  this  date  in  the  several  States  and  Territories: 


States  and  Tekritories 


.\mount  Due, 
as  found  bv 
this  Commis- 
sion. 


I  .\mount  Due, 

Amount  Due,     Statement  of 
Secretary's    ,  Commissioner 
j     Statement,     j    of  Internal 
I  '      Revenue. 


Alabama |511,028  30 

Arkansas 107,184  82 

California (*) 

Colorado 715  37 

Dakota (*) 

Florida 72,762  37 

Georgia |  466,384  44 

Louisiana 1  71,385  83 

Missis.sippi i  302,046  21 

North  Carolina 198,742  06 

South  Carolina 141,174  31 

Tennessee .■... 277,493  52 

Texas 174,2()5  16 

Utah ,  26,982  00 

Virginia... 286,6()2  93 

Washington 3,487  17 

Wisconsin (*) 


•1520,821  87 

77,803  82 

6,597  54 

21,388  44 

3,241  33 

33,992  86 

512,959  58 

117,371  55 

338,342  10 

190,000  22 

C) 

281,775  94 

225,098  61 

26,982  00 

213,501  30 

3,487  17 

51,145  56 


$529. 
107, 

21, 
3, 

72 
50ii 

Tl, 
343, 
19S, 
152, 
287, 
174, 

26, 

286, 

3, 

51, 


,313  33 

,686  72 

(*) 
,388  44 
,241  33 
,750  26 
,939  86 
,385  83 
,500  12 
,742  06 
,781  35 
,963  43 
265  16 
982  00 
499  37 
487  17 
145  56 


*  Balanced. 

+  See  statement  with  regard  to  Louisiana,  aiite. 

j  Overpaid  by  ?14,390  63. 


The  following  remarks  are  to  be  taken  in  connection  with  this  statement: 
The  "  amount  due,  as  found  by  this  Commission,"  is  based  upon  the  statements  of  the 
accounts  of  the  Commissioners  for  the  several  States  as  herein  presented  for  readjust- 
ment and  upon  the  allowances  to  be  made  of  the  several  sums  recommended.  Should 
any  of  the  accounts  not  be  readjusted  as  suggested,  or  any  of  the  credits  recommended 
not  be  allowed,  the  balances  found  due  by  the  Commission  will  be  in  so  far  changed. 

IT-" 
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They  would  likewise  be  affected  by  anv  amounts  whicb  have  been,  or  may  hereafter  be, 
refunded  as  tax  overpaid  or  erroneously  j^aid. 

The  "amounts  due,  Secretary's  statement,"  is  taken  from  the  statement  of  the  honora- 
ble Secretary  of  the  Treasury,  accompanying  his  letter  of  March  29,  1884,  and  printed  in 
Senate  Ex.  Doc.  No.  142,  first  session.  Forty-eighth  Congress.  In  a  previous  part  of  this 
report  the  source  of  this  statement  is  mentioned,  and  the  cause  of  certain  inaccuracies 
therein  is  pointed  out. 

The  "  amount  due,  statement  of  Commissioner  of  Internal  Revenue,",  is  taken  from  the 
annual  report  for  the  fiscal  year  ending  June  30.  1885.  This  statement  appears  to  have 
been  compiled  from  the  books  of  the  office  of  the  First  Comptroller,  showing  the  accounts 
as  adjusted  with  the  States  and  the  several  Boards  of  Commissioners.  The  amounts  of 
tax  uncollected  in  the  "insurrectionary  districts"  are  taken  from  the  accounts  with  the 
Commissioners  for  those  districts,  as  accounts  with  the  districts  or  States  have  not  yet 
been  adjusted,  except  to  charge  them  with  the  quotas  of  the  direct  tax  apportioned  by  the 
Act  of  August  5, 1861. 

The  records  of  the  office  of  the  First  Comptroller  of  the  Treasury  show  that  accounts 
were  certified  May  29,  1868,  with  all  of  the  States  (except  West  Virginia,  which  was  subse- 
quently stated),  charging  them  with  the  quotas  of  the  direct  tax  apportioned  to  them, 
respectively,  under  the  Act  of  August  5,  1861.  It  is  regarded  as  probable  that  at  that  time 
a  formal  decision  was  rendered  by  the  honorable  First  Comptroller  as  to  the  legal  liability 
of  the  States  for  this  tax,  but,  if  so,  no  record  of  this  decision  can  now  be  found.  At  the 
present  time  there  seems  to  be  great  conflict  of  opinion  upon  this  subject  among  those 
who  have  been  called  upon  to  consider  the  question;  and  a  reference  to  the  debates  in 
both  branches  of  Congress  when  the  original  Act  of  1861  was  iinder  consideration,  does 
not  serve  to  clear  awav  the  doubt.  It  is  also  found  that  the  decisions  of  the  incumbents 
of  the  office  of  First  Comptroller  have  not  been  uniform.  The  States  having  been  charged 
by  Comptroller  Tayler  (in  1868),  Comptroller  Lawrence  (in  1883),  and  Durham  (in  1885),  in 
decisions  applying'moneys  due  to  several  of  the  States  as  offsets  upon  the  amounts  of  the 
direct  tax  apportioned  to  these  States,  recognized  the  charges  as  at  least  binding  upon 
them  as  precedents ;  while  Comptroller  Porter  (in  1879)  decided  that  the  States  were  not 
liable  for  the  direct  tax,  but  that  the  same  was  due  from  the  land  owners  in  the  several 
States,  and,  therefore,  that  a  sum  appropriated  to  one  of  the  States  (Georgia)  should  not 
be  credited  upon  the  direct  tax  "  as  upon  a  debt  owing  by  that  State  to  the  United  States." 
This  decision,  however,  does  not  appear  to  have  been  followed,  as  the  practice  of  the  office 
of  the  First  Comptroller  has  been  to  credit  sums  due  to  the  States  upon  unpaid  balances 
of  the  direct  tax  charged  to  the  States. 

This  q^^estion  of  the  liability  of  the  States  for  the  direct  tax,  it  is  believed,  has  never 
directly  come  before  any  of  the  Fnited  States  Courts. 

The  unanimous  opinion  of  this  Commission  is  that  the  States  are  not  liable  in  their  cor- 
porate capacities  for  the  amounts  of  the  direct  tax  apportioned  to  them,  respectively.  In 
view  of  the  fact,  however,  that  the  States  have  been  charged  upon  the  l)ooks  of  the  Treas- 
ury Department  with  these  amounts,  and  that  the  decision  making  the  charge  governs 
the  action  of  the  accounting  officers  of  the  Department  until  reversed  by  proper  authority, 
it  is  considered  by  a  majority  of  this  Commission  that  the  accounts  adjusted,  and  to  be 
adjusted,  as  herein  recommended,  exhibit  the  balances  now  due  from  the  States. 

These  balances,  given  in  a  preceding  table,  are  for  convenience  here  repeated : 


States  and  Territories. 


Amounts  Due. 


States  and  Territories. 


Amounts  Due. 


Alabama -- 
Arkansas  - 
Colorado  _. 
Florida  .-. 
Georgia  --. 
Louisiana  . 
Mississippi 


$511,028  30  i  North  Carolina 

107,184  82  !   South  Carolina 

715  37  i|  Tennessee 

72,762  37  !'  Texas 

466,384  44  ''  Ttah  Territorv 

71,385  83  i  Virginia 

302,046  21  I  Washington  Territorv 


$198,742  03 
141,174  31 
277,493  52 
174,265  16 
26,982  00 
286,662  93 
3,487  17 


In  the  case  of  the  "insiirrectionary  districts,"  the  amounts  reported  as  due  are  the  dif- 
ferences between  the  quotas  and  the  tax  collected,  as  shown  by  the  several  accounts 
adjusted  and  recommended  to  be  readjusted  with  the  Commissioners  for  the  States, 
diminished  by  any  sums  due  the  States  that  have  been,  or  are  yet  to  be,  offset  against  the 
tax  apportioned  to  the  States  respectively. 

The  records  of  the  office  of  the  First  Comptroller  show  that  each  of  the  States  com- 
posing the  "  insurrectionary  districts "  was  charged  with  the  amount  of  the  direct  tax 
apportioned  to  it.  and  that  the  same  amount  was  charged  to  the  direct  tax  Commissioners 
for  that  State.  Thus  the  anomaly  is  presented  of  two  persons,  as  it  were,  being  charged 
with  the  same  debt.  It  is  considered,  however,  that  the  two  accounts  are  to  be  taken 
together  also  upon  their  credit  sides.  When  the  amounts  are  once  fixed  which  are  to  con- 
stitute the  entries  in  the  account  against  the  State  it  is  believed  that  the  ordinary  princi- 
ples of  bookkeeping  in  the  department  will  indicate  how  these  entries  are  to  be  made. 

If  it  be  assumed  that  the  decision  charging  each  of  the  States  with  its  i^roportion  of  the 
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tax  was  correct,  then  the  account  of  the  Connnissioner.s  for  that  State,  when  correctly 
adiusteil,  will  form  the  i)roi)er  basis  for  the  credit  to  be  given  in  the  account  with  the  State. 

The  question  is  then  presented  what  item  or  items  fixed  by  the  Commissioners'  account 
is  or  are  proper  credits  to  the  State? 

This  Commission  is  divided  upon  this  question.  It  is  contended  by  one  member,  who 
submits  his  views  in  a  separate  report,  that  each  State  is  entitled  to  credit  upon  the  quota 
of  tlie  tax  apportioned  to  it  not  only  for  the  amount  of  the  tax  collected,  but  also  for  the 
sums  collected  as  jieiialty,  interest,  costs,  and  excess.  Two  of  the  memliers  are  of  opinion 
tliat  each  State  is  entitled  to  credit,  by  transfer  from  the  correctly  adjitsted  account  of  tlie 
Commissioners  for  the  State,  for  the  amount  which  is  shown  to  have  been  collected  as  tax 
and  for  that  only,  this  amount  to  be  deducted  from  the  tax  apportioned  to  the  State  in 
order  to  determine  the  balance  due;  and  they  submit  that  the  proper  credit  upon  tax 
charged  is  tax  collected,  and  that  the  items  of  penalty,  interest,  and  co.sts,  are  expense.s 
incurred  by  reason  of  default  in  the  payment  of  the  tax  within  the  time  prescribed  by 
law,  and  are  in  addition  to  the  tax  imposed  by  the  law. 

In  the  accounts  adjusted  with  the  Commissioners  for  several  of  the  States,  more  than 
three  Commissioners  have  been  charged.  Under  the  law  only  three  Commissioners  could 
lawfully  be  acting  at  one  time,  and  when  the  accounts  were  adjusted  they  should  have 
been  divided  at  the  points  of  time  when  the  Boards  of  Commi.ssioners  were  changed, 
either  by  death,  resignation,  or  removal  of  one  or  more  members.  It  seems  that  in  these 
cases  the  Commissioners,  upon  the  retirement  of  one  of  their  numl^er  and  the  appoint- 
ment of  his  successor,  did  not  make  a  pause  in  their  collections  and  accounts  so  as  to 
show  where  one  Board  of  Commissioners  ceased  and  the  other  began  operations,  and 
therefore  the  accounts  have  been  stated  with  more  than  three  Commissioners.  This  fact 
may  stand  in  the  way  of  determining  the  legal  liability  of  the  respective  Commissioners 
for  balances  found  due  to  the  United  States,  but  it  is  recommended  that  the  propriety  of 
instituting  suits  upon  the  bonds  of  the  Commissioners  to  recover  the  balances  due  be  con- 
sidered. 

Very  respectfully, 

J.  H.  LICHLITEE. 
V.  X.  STILES. 

I  concur  in  the  above  report,  except  in  so  far  as  the  same  may  conflict  with  my  separate 
opinion  herewith  filed. 

Verv  respectfullv, 

F.  WERBER,  Jr. 
Hon.  Daniel  Manning,  Secretary  of  the  Treasury. 

TRE.\srRY  Department,  Washington,  D.  C,  ) 
Fel^ruary  20,  1886.         J 

Sir:  I  am  unable  to  concur  in  the  method  of  adjustment  of  the  uncollected  tax  in 
the  insurrectionary  districts  as  set  forth  by  the  majority  of  the  Commission  heretofore 
appointed  by  your  letter  of  December  10,  1885,  "to  make  investigation  into  the  direct  tax 
accounts,"  etc.';  and  I  respectfully  suggest  as  a  substitute  therefor  the  following  proposi- 
tion: 

The  tax  uncollected  and  due  by  the  State  is  the  quota  as  originallj^  apportioned  under 
Section  8  of  Act  of  August  5,  1861,  reduced  by  the  amount  of  all  collections  in  such  State 
of  tax,  penalty,  interest,  costs,  and  excess,  whether  collected  before  sale  and  shown  by  the 
adjustment  of  the  accounts  with  the  Commissioners,  or  collected  by  sale  and  shown  by 
the  records  in  this  Department. 

It  must  be  observed  that  in  the  majority  report  the  balance  due  by  each  of  the  States 
lately  in  insurrection  has  been  ascertained  liy  deducting  from  the  original  quota  appor- 
tioned to  such  State  the  amount  of  ta.r  alone  collected  therein,  without  considering  in  any 
manner  the  collection  of  penalty,  interests,  costs,  or  excesses,  and  that  all  the  tables  accom- 
l)anying  that  report  are  made  tip  on  that  basis. 

It  is  respectfully  suggested  that  the  province  of  this  Commission  is  to  examine  into  the 
matters  connected  with  the  direct  tax,  not  as  statesmen  to  suggest  what  might  be  best, 
nor  as  judges  to  expound  the  various  laws  on  this  subject,  but  rather  as  accoiintants  of 
the  Executive  Department,  whose  duty  it  is  to  apjtly  to  the  mathematical  problems  sub- 
mitted the  law  as  it  has  been  held  to  be  by  tliose  wliose  duty  it  is  to  construe  it,  and  with 
all  the  limitations  and  restrictions  which  may  legitinuitely  follow  such  rulings. 

The  various  decisions  of  the  honorable  First  Comptroller  upon  the  laws  applicable 
hereto  furnish  a  guide  which  cannot  be  ignored  by  the  accountants  of  this  Dei)artment. 

The  Hon.  R.  W.  Tayler,  then  First  Comptroller  of  the  Treasury,  on  May  29,  1868,  held 
that  the  direct  tax  was  a  debt  <lue  by  the  several  States  as  bodies  corporate,  and  accord- 
ingly charged  them  therewith;  the  records  of  this  Department  all  announce  the  direct 
tax  as  a  State's  debt;  the  Secretary  of  the  Treasury  tacitly  acknowledges  it  when  in  his 
instructions  he  directs  that  this  Commission  "examine  into  *  *  *  the  accounts  *  *  * 
between  the  United  States  and  all  the  States  and  Territories  concerned." 

The  direct  tax  is,  tlierefore,  so  far  as  the  investigation  of  this  commission  can  go,  a  debt 
due  by  the  several  States  as  corporations. 

It  must  be  a(  knowledged  that  this  construction  of  the  law  appears  not  to  conform  to 
the  intention  of  the  acts  upon  this  subject;  but  the  decision  fixing  it  as  a  State  debt  has 
such  force  in  the  Treasury  Department  as  to  preclude  any  other  view  of  the  direct  tax 
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than  that  of  a  debt  due  by  the  State;  and  accepting  this  doctrine  the  conclusions  herein 
set  forth  are  believed  to  be  those  which  logically  follow. 

If  the  State  owes  the  debt,  the  land  owner  does  not  owe  it.  He  can  then  be  held  respon- 
sible directly  to  the  General  Government  for  no  part  of  it.  His  obligation  is  to  his  State, 
and  he  can  be  reached  in  no  other  manner  than  mdirectly  through  his  State,  and  under 
State  laws. 

The  rules  of  construction  require  that  all  laws  imposing  fines,  forfeitures,  or  penalties 
shall  be  construed  strictly  and  most  strongly  against  the  power  making  it.  There  is  in 
the  Act  in  question  a  specific  amount  set  forth  which  shall  constitute  the  debt  of  each 
State;  but  there  is  no  further  provision  in  the  law  for  penalty,  cost,  interest,  or  excess 
against  the  State.  None  can  then  be  exacted  or  required,  nor  can  "  the  State  be  substituted 
for  the  land  owner,"  nor  "  subjected  to  any  penalties  in  terms  imposed  on  him  for  failure  to 
pay  "a  debt  which  is  not  his.  The  i^rovisons  of  the  Act  authorizing  penalty,  interest,  cost, 
and  forfeiture  against  the  individual  land  owner  must  be  regarded  rather  as  an  attempt 
upon  the  part  of  the  Government  to  collect  this  tax  expeditiously,  and  with  the  least 
expense  possible,  collecting  more  than  his  iiroportion  from  one  and  less  than  his  from 
another  land  owner,  leaving  him  who  has  contributed  too  much  to  his  recourse  upon  his 
State  or  upon  his  neighboring  land  owner  who  has  contributed  too  little. 

The  position  taken  that  the  charges  against  the  several  Slates,  as  entered  upon  the  books 
of  this  Department,  indicate  only  that  so  much  money  is  to  come  from  the  State,  in  a 
geographical  or  territorial  sense,  cannot  be  maintained  in  the  Treasury  Dejiartment,  because 
(1)  the  very  fact  of  charging  the  State  indicates  that  the  State  owes"  the  debt,  which  it  can 
do  only  in  its  corporate  capacity;  and  (2)  this  verv  question  has  been  decided,  first  by 
Comptroller  Tayler,  and  afterwards  reviewed  by  Comptroller  William  Lawrence  in  the 
Georgia  case.    (See  4  Law.  Dec,  p.  3-54,  et  seq.) 

The  Commission  is  now  estopped  from  treating  the  direct  tax  in  any  other  light  than  as 
a  debt  due  from  the  State  in  its  corporate  capacity;  and  the  amount  of  the  State's  obliga- 
tion is  adjudicated  under  the  decision  of  the  honorable  First  Comptroller  of  May  29, 1868, 
as  the  quota  alone,  as  set  forth  in  Section  8,  Act  of  August  5,  1861. 

With  what  shall  the  State  be  now  credited? 

The  Government  has  received  no  payment  directly  from  the  State ;  but  whatever  sum 
has  been  received  has  been  paid  by  the  land  owners  of  such  State,  through  the  Commis- 
sioners, or  has  been  realized  from  the  sale  of  lands  belonging,  not  to  the  State,  but  to  the 
citizen.    But  the  citizen  owed  no  debt. 

Two  views  may  be  here  presented.  First,  that  the  United  States  has  compelled  the  land 
owner  to  pay  a  debt  which  he  does  not  owe.  The  Government  would  then  have  acted  in 
tort  and  could  apply  no  part  of  the  proceeds  to  the  liquidation  of  the  State's  debt. 

The  other,  and  perhaps  the  proper  view,  is  that  the  land  owner  has  simply  contributed 
from  his  individual  means  to  pay,  pro  tanto,  the  State's  debt. 

The  sum  which  he  has  paid,  or  which  has  been  derived  from  the  sale  of  property,  may 
be  considered  as  composed  of  two  parts : 

(1)  That  portion  which  the  United  States  recognizes  as  erroneou.sly  exacted  of  him  by 
the  Tax  Commissioners,  and  including  the  surplus  over  tax,  penalties,  interest,  costs,  etc., 
in  cases  of  sales,  and  which  the  Government  has  refunded,  or  is  now  ready  to  repay  to 
the  land  owners  from  whom  it  was  received ;  and, 

(2)  That  part,  including  tax,  penalty,  interest,  cost,  etc.,  which  the  Government  does  not 
propose  to  refund  to  him,  but  for  the  repayment  of  which  he  must  look  to  his  State,  the 
debtor  for  whom  he  made  the  payment. 

All  sums  of  this  second  class,  which  the  United  States  has  received,  must  be  applied  to 
the  extinguishment,  pro  taitto,  of  the  State's  debt.  To  what  other  account  can  it  be  applied  ? 
What  right  has  the  United  States  to  it  except  for  that  purpose  ?  It  becomes  now  simply 
so  much  money  had  and  received  by  the  United  States  for  the  use  of  the  State,  and  must 
be  applied  as  a'whole  to  the  credit  of  the  State,  against  which  there  are  penalties,  interest, 
or  cost,  regardless  of  whether  it  was  denominated  as  against  the  land  owner  as  a  tax,  pen- 
alty, interest,  cost,  excess,  or  by  any  name  whatsoever. 

It  has  been  suggested,  first,  that  the  State  maybe  regarded  as  having  committed  the 
payment  of  this  tax  to  its  citizens  as  its  agents;  and  second,  that  the  citizens  are  only  the 
sureties  for  the  ijayment  of  this  debt.  In  either  of  these  cases  the  debtor,  the  State,  must 
have  credit  on  its  account,  and  it  owes  nothing  but  the  quota,  for  all  that  has  been  paid 
by  its  agents  or  its  sureties;  and  as  between  creditor  and  surety,  it  must  be  remembered 
that  the  creditor  has  the  right  to  require  all  or  any  portion  of  the  debt  from  any  surety, 
leaving  him  to  his  remedies  against  his  principal  debtor  or  his  co-sureties  for  equity  and 
equalitv. 

Agaiii,  it  has  been  siiggested  to  charge  the  State  with  all  the  items  which  are  properly 
charged  against  the  Commissioners,  and  the  result  reached  by  the  majority  of  this  Coni- 
mission  would  be  obtained.  Of  course,  if  the  same  account  "is  stated  with  two  different 
persons  in  the  same  language,  in  the  same  figures,  and  in  the  same  manner,  the  same 
result  must  follow. 

But  this  involves  the  idea  that  the  liability  of  the  two  persons  are  identical. 

The  Commissioners  have  been  properly  charged  with  the  moneys  they  received  from  all 
sources.  How  can  the  fact  of  their  having  sold  a  tract  of  land,  or  a  lot  of  oflice  furniture, 
the  property  of  the  United  States,  increase  the  State's  liability '?  Yet  this  would  be  the 
result  were  this  plan  of  bookkeeping  adopted. 

The  State  can  be  charged  with  the  quota  apportioned  under  the  Act  alone. 

The  provisions  of  the  Act  of  June  7,  1862,  in  so  far  as  they  prescribe  different  sums  for 
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penalties,  interest,  and  cost  for  a  portion  of  the  United  States  from  those  prescribed  under 
the  previous  Act  for  the  remainder  of  the  States,  would,  under  any  otlier  views  than  the 
l)lan  herein  suggested,  be  rendered  unconstitutional,  null,  and  void  uiuier  Sections  2  and 
8,  Article  1,  Constitution.  Because,  should  one  State  assume  and  jniy  the  tax,  as  provided 
under  the  law,  and  another  State  not  so  assume  and  pay  it,  should  penalties,  interest, 
costs,  and  excess  be  exacted  of  the  latter  and  not  of  the  ft)rmer  State,  then  that  propor- 
tion which  the  Constitution  requires  between  the  States'  taxes  would  no  longer  exist,  and 
the  jirovisions  of  tlie  (Constitution  would  be  defeated. 

The  (iovernment  dill  not  expeit  to  recover  the  full  .sum  named  in  the  Act.  This  is 
evident,  when  it  is  remembered  that  $20,(X)0,000  was  levied  and  apportioned  to  the  several 
States  and  Territories,  out  of,  nnd  not  in  addition  to,  which  should  come  the  costs. 

(tf  the  original  sum,  the  t'nited  States  expected  to  recover  no  more  than  eighty-five  per 
cent,  or  |17,<K)0,(>XJ  net:  yet,  were  costs,  penalties,  interest,  and  forfeitures,  as  provided, 
against  the  citizen  allowed  to  increase  the  quota  of  the  State,  a  sum  greatly  exceeding 
even  :f30,000,(XW  might  be  required  to  pay  a  debt  of  only  $20,00<),iX>0. 

No  figures  are  herein  set  forth  showing  the  amounts  of  the  several  items  for  which  it  is 
suggested  that  the  States  have  further  credit,  for  the  reason  that  no  such  investigation 
has  been  undertaken  by  the  Commission ;  and  any  figures  which  might  be  herein  suggested, 
being  e.r  jmrtc.  might  not  be  accepted  as  correct. 

Should  this  method  of  adjustment  be  accepted,  however,  the  records  in  this  Dei)artment 
furnish  ready  access  to  all  such  sums  as  may  be  required  for  this  purpose. 

It  appears  that,  in  perhaps  all  the  States  in  which  the  direct  tax  was  collected  through 
Commissioners,  very  great  irregularities  have  been  committed  in  assessing,  collecting,  and 
in  accounting  for  the  proceeds  of  this  direct  tax  liy  the  Direct  Tax  Commissioners. 

The  majority  of  this  Commission  has  chosen  not  to  make  a  report  upon  this  matter.  I 
desire,  however,  to  call  to  the  attention  of  the  Department  the  existence  of  these  irregular- 
ities; and,  in  order  to  do  so,  I  will  use  the  records  of  the  Commissioners  of  South  Caro- 
lina, not  because  any  greater  irregularities  are  thought  to  exist  there  than  elsewhere,  but 
because  that  record  is,  perhaps,  more  complete  than  any  other,  and  because  I  am  more 
familiar  with  the  laws  of  taxation  of  that  State  than  with  those  of  the  other  States. 

The  Direct  Tax  Commissioners  of  South  Carolina,  in  their  records,  admit  having 
received  substantially  the  information  which  was  necessary  in  order  to  fix  the  tax  cor- 
rectly under  the  law.  (See  report  of  the  Commissioners, dated  January  1, 1863,  as  recorded 
in  Book  of  Records,  at  pages  50,  et  seq.) 

It  appears  from  the  laws  of  this  State,  as  well  as  from  the  annual  report  of  the  Comp- 
troller-<Teneral  of  South  Carolina  for  18(30,  that  at  the  time  of  the  collection  of  the  direct 
tax  there  was  in  force  here  a  system  of  taxation  brought  down  from  the  eighteenth 
century,  as  slightly  modified  under  the  Act  of  1815,  whereby  all  lands  were  divided  into 
ten  different  classes,  and  assessed  for  taxation  at  sums  fixed  for  each  class,  but  varying 
with  the  different  classes  at  from  twenty  cents  to  $2(i  per  acre.  ^ 

These  classes  were  arranged  with  reference  to  the  character  of  the  timber  growing  upon 
the  lands  half  a  century  prior  to  the  collection  of  the  direct  tax,  and  the  assessed  value 
thereupon  represented  neither  the  actual  cash  value  nor  the  relative  values  of  the 
lands  of  this  State  at  that  time. 

For  taxation  the  State  was  divided  under  State  laws  into  the  "upper  division'*  and  the 
"lower  division,"  in  the  latter  of  which  alone  was  the  direct  tax  attempted  to  be  levied 
and  collected. 

In  this  lower  division  there  were,  under  State  assessment,  lands  in  each  of  the  ten 
classes,  and  assessed  at  each  of  the  ten  different  valuations,  yet  the  Direct  Tax  Commis- 
sioners, in  assessing  the  lands  here,  adopted  only  two  of  the  ten  valuations  it  seems,  viz.: 
20  cents  on  one  class  and  •f4  on  all  other  classes  of  lands,  a  few  lots  <jnly  being  assessed  at 
the  former  valuation,  while  by  far  the  greater  portion  of  the  lands  were  assessed  at  $4 
per  acre.  Nor  was  regard  had  apparently  to  the  improvements  upon  or  the  proximity  to 
or  remoteness  from  markets,  or  the  actual  cash  value  of  the  lands. 

The  C'onimissioners  fixed  the  entire  taxable  property  of  the  State  at  |.30,8.33,322  10/^,  and 
still  imposed  upon  the  several  parishes  and  districts  constituting  the  "lower  division" 
of  the  State  for  taxation  an  aggregate  assessed  valuation  of  $33,750,000,  or  nearly  |3,0(X),000 
more  than  the  entire  estimate  for  the  State,  leaving  unassessed  the  upper  division,  which, 
under  State  law,  constituted  more  than  one  fourth  the  taxable  value  of  lands  in  the  State, 
and  about  three  fourths  the  State's  area. 

The  Commissioners  imposed  upon  farming  lands — all  property  not  in  towns,  etc. —  a  tax 
of  "$2  ad  valorem  for  eacn  ^KXJ  valuatio7i,"and  "upon  the  city,  town,  village,  and  borough 
lots  the  sum  of  80  cents  ad  valorenf  on  each  ■$  100  of  valuation.'"  This  has  very  recently 
been  the  subject  of  judicial  inquiry  before  the  Court  of  Claims,  where  it  has  been  held 
that  the  assessment  should  have  been  the  same  for  all  classes  of  property,  and  that  any 
assessment  in  excess  of  such  a  levy  is  erroneous,  and  the  amounts  collected  thereunder 
in  excess  of  the  proper  sums  should  be  refunded  to  the  land  owners  paying  the  same. 
It  will  be  readily  seen  that  inasmuch  as  the  item  "tax  imcollected '' has  been  deduced 
from  the  amount  of  tax  collected  from  the  land  owner,  all  amounts  erroneously  collected 
and  which  must  be  refunded  under  this  or  similar  decisions,  will  affect  the  liaV)ility  of 
the  State  to  whatever  extent  the  items  applicable  to  the  payment  of  the  State's  debt  may 
be  refunded. 

The  rei)ort  of  the  Comptroller  General  of  South  Carolina  for  ISflO,  adding  thereto  the 
assessment  for  Union  County  for  the  next  fiscal  year,  which  is  substantially  correct,  as  no 
return  for  this  county  seems  to  have  been  received  or  incorporated  in  the  first  of  the  said 
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reports,  shows  as  taxable  real  estate  in  the  entire  State  141,924,074,  of  which  130,090,507  was 
in  the  "  lower  division."  Then  if  $41,924,074  should  pay  $3(i3,570  (37,  the  quota  of  the  State, 
$30,090,507  should  pay  |200,948  53.  But  upon  this  lower  division  the  Commissioners  levied 
$348,283  34,  or  .$87,334  81  more  than  its  proportion.  Should  the  rate  of  taxation  have  been 
uniform,  each  land  owner  has  been  compelled  to  paj'  33.8  per  cent  more  than  could  be 
imposed  under  the  law. 

The  same  figures  will  show  that  the  assessment  for  this  State  should  have  been  86  cents 
(about)  on  each  $100  valuation.  Town  property  has  then  paid  6  cents  too  little,  and 
country  property  $1  14  too  much  on  each  $100  valuation. 

It  is  probable  that  there  will  yet  be  presented  numerous  claims  for  refunding  amounts 
erroneously  collected,  both  here  and  in  other  States.  Each  sum  refunded,  and  which  was 
heretofore  "credited  to  the  State  on  account  of  tax  will  necessarily  affect  the  amount  due 
from  the  State.    And  hence  the  necessity  of  the  observations  upon  this  point. 

RespectfuUv  submitted. 

F.  WERBER,  Jb. 

Hon.  Daniel  Manning,  Secretary  of  the  Treasury. 


APPE>'DIX   SHOWING   ACCOUNTS  AS   ADJUSTED   AND   AS  RECOMMENDED 

BY  THIS  COMMISSION. 


State  of  Alabama — 

To  direct  tax,  per  rejiort  No.  55,022 

State  of  Arkansas — 

To  direct  tax,  per  report  No.  55,027 

State  of  California — 

To  direct  tax,  as  per  report  No.  55,633 - 

To  cash,  per  report  No.  10,813 

By  cash,  ])er  report  No  39,283 

By  amount  credited  under  Deficiency  Act  of  July  7, 
To  cash  paid  the  Governor 


$529,313  33 


1884  _ 


Territory  of  Colorado — 

To  direct  tax,  as  per  report  No.  55,624. 
■By  cash  deposited,  report  No.  34,699. . 
By  balance  due  L'nited  States 


$261,886  00 


$254,538  67 


$247,445  41 

495  72 

38.180  80 


31,583  26 


$286,121  93  1    $286,121  93 


$22,905  33 


$1,516  89 
21,.388  44 


To  balance 

State  of  Connecticitt — 

To  direct  tax,  as  per  report  No.  55,488 

By  cash  deposited,  as  per  report  No.  10,725. 
By  fifteen  per  cent  commissions-.- -. 


$22,905  33        $22,905  33 
21,388  44     


$308,214  00 


$261,981  90 
46,232  10 


$308,214  00  $308,214  00 


$3,241  33 


Territory  of  Dakota — 

To  direct  tax,  as  per  report  No.  55,625 

State  of  Delaware —  ,  I 

To  direct  tax,  as  per  report  No.  55,490 $74,683  33    

By  cash  deposited,  as  per  report  No.  10,861 $68,136  35 

By  cash  deposited,  as  per  report  No.  34,695 1         2,635  67 

By  amount  released  under  compromise i         3,911  31 


District  of  Columbia — 

To  direct  tax,  as  per  report  No.  55,636 

By  cash  deposited,  as  per  report  No.  10,799- 


$74,683  33 


74,683  33 


$49,437  33 


$49,437  33 


$49,437  33  :     $49,437  33 


$77,522  67 


State  of  Florida— 

To  direct  tax,  as  per  report  No.  55,628. 
State  of  Georgia —  , 

To  direct  tax.  as  per  report  No.  .55,448 !     $584,367  33 

State  of  Illinois — 


To  direct  tax,  as  per  report  No.  55,567 j  $1,146,551  33    -- 

By  cash  deposited,  as  per  report  No.  10,742 - [   $974,568  63 

By  fifteen  per  cent  commissions 171,982  70 


1,146,551  33   $1,146,551  33 
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Appendix  shoiving  Accounts  ax  Adjusted,  etc. — Continued. 


State  of  Indiana — 

To  direct  tax,  as  per  report  No.  5o,556 

By  casli  deposited,  as  per  report  No.  11,006. 
By  fifteen  percent  coniniissions 


$904,875  33 


$904,875  33 


State  of  Iowa — 

To  direct  tax,  a.s  per  report  No.  55,r,29 $452,088  00 

By  c-asli  deposited,  as  per  report  No.  10,7.54 

By  ti f teen  per  cent  commissions ; 


$7(59,144  03 
135,731  30 


$904,875  33 


?tate  of  Kansas — 

To  direct  tax,  as  per  report  No.  55,026 

By  casli  deposited,  as  per  report  No.  10,8(>4 

By  cash,  i)er  report  No.  32,388 

Bv  reimbursement  of  15  per  cent  commissions  under  Act 

of  August  5, 1882 

To  cash  paid  State.- 


$452,088  00 


$71,743  33 


State  of  Kentucky — 

To  direct  tax,'  as  per  report  No.  55,562.. 
By  cash  deposited,  as  per  report  No.  10,' 
By  15  per  cent  commissions 


■98. 


10,761  50 


$82,504  83 


$713,695  33 


State  of  Louisiana — 

To  direct  tax,  as  per  report  No.  55,565. 
State  of  Maine 


$713,695  33 


$384,274  80 
67,813  20 


$452,088  00 


$9,360  82 
62,382  51 

10,761  50 


$82,504  83 


$606,641  03 
107,054  30 


$713,695  33 


$385,886  67 


To  direct  tax,  as  per  report  No.  55,484 $420,826  00 

By  cash  deposited,  as  per  report  No.  10,710 .._ 

By  15  per  cent  commissions 


$357,702  10 
63,123  90 


State  of  Maryland 

To  direct  tax,  as  per  report  No.  55,450 


$420,826  00  i    $420,826  00 


$436,823  33   

By  cash  deposited,  as  per  report  No.  10,741 $371,299  83 

By  15  per  cent  commissions 65,523  50 


State  of  Massachusetts^ 

To  direct  tax,  as  per  report  No.  55,442.. 
By  cash  deposited,  as  per  report  No.  10. 


$436,823  33  \   $436,823  33 


$824,581  33  ] 

23 ! $700,894  14 

By  15  per  cent  commissions 1      123,687  19 


$824,581  33      $824,581  33 
State  of  Michigan — 

To  direct  tax.  as  per  report  No.  55,6.34 '     $.501,763  33  I 

By  cash  deposited,  as  per  report  No.  10,772 $426,498  83 

By  15  per  cent  commissions I       75,264  50 


$.501,763  33 


$501,763  33 


State  of  Minnesota — 

To  direct  tax,  as  per  report  No.  .5.5,611 ]     $108,524  00  | 

.      By  cash  depo.sited,  as  per  report  No.  11,013 $92,245  40 

By  15  per  cent  commissions i I       16,278  60 


State  of  Mississippi— 

To  direct  tax,  as  per  report  No.  55,630.. 
State  of  Missouri — 

To  direct  tax,  as  per  report  No.  .55,635.. 

By  cash  deposited,  as  per  report  No.  10,' 


ri_ 


$108,524  00  I   $108.524  00 


$413,084  67 


$761,127  33 


$64(i,95S  23 


By  15  per  cent  conmiissions ._ 114,l(i9  10 


$761,127  33 


$761,127  33 
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Appendix  showing  AccounU  as  Adjusted,  etc. — Continued. 


Territory  of  Nebraska — 

To  direct  tax,  as  per  report  Xo.  55,609 

By  cash  deposited 

By  amount  credited  under  Act  of  August 


$19,312  00 


1882- 


Territory  of  Nevada — 

To  direct  tax,  as  per  report  No.  55,623 

By  cash  deposited,  as  per  report  No.  10,773 

By  cash,  as  per  report  No.  34,701 

By  reimbursement  of  15  per  cent  under  Act  of  July  7,  1884. 
To  cash  paid  State 


State  of  New  Hampshire — 

To  direct  tax,  as  per  report  No.  55,485 

By  cash  deposited,  as  per  report  No.  10,711- 
By  15  per  cent  commissions 


119,312  00 


$4,592  67 


State  of  New  Jersey — 

To  direct  tax,  as  per  report  No.  55,491 . 

By  cash  deposited 

By  15  per  cent  commissions 


688  90 


$5,281  57 


$218,406  67 


$218,408  67 


$450,134  CO 


$450,1.34  00 


Territory  of  New  Mexico — 

To  direct  tax,  as  per  report  No.  55,612 $62,648  00 

By  amount  credited  under  Act  of  July  1,  1862 


State  of  New  York— 

To  direct  tax,  as  per  report  No.  55.489 

By  cash  deposited,  as  per  report  No.  10,814- 

By  commissions 

By  cash  deposited,  as  per  report  No.  18,225- 
By  balance  of  commissions 


$62,648  00 


$2,603,918  67 


$2,603,918  67   $2,603,918  67 


State  of  North  Carolina- 

To  direct  tax,  as  per  report  No.  55,446 j     $576,194  67 

State  of  Ohio — 

To  direct  tax,  as  per  report  No.  55,563 |  $1,567,194  67 


$4,281  60 
15,030  40 


$19,312  00 


$4,592  33 

34 

688  90 


$5,281  57 


$185,645  67 
32,761  00 


$218,403  67 


*$382.614  83 
1-67,519  17 

$450,134  00 


$62,648  00 


$62,648  00 


$2,132,100  61 

319,815  09 

81,230  25 

70,772  72 


By  ca.sh  deposited,  as  per  report  No.  10,770 ' !$1,3.32,025  93 

By  15  per  cent  commissions 1     2.35,033  40 


State  of  Oregon — 

To  direct  tax,  as  per  report  No.  5.5,610 

By  cash  deposited,  as  per  report  No.  34,697. 
By  cash  deposited,  as  per  report  No.  39,284. 
By  amount  credited  by  Act  of  July  7,  1884. 
To  cash  paid  State 


$1,567.194  67 


$1,567,194  67 


$35,140  67 


State  of  Pennsylvania — 

To  direct  tax,  as  per  report  No.  55,487.. 
By  cash  deposited,  as  per  report  No.  10,' 
By  commissions 


■40- 


$5,271  10 


$40,411  77 


$1,946,719  33 


State  of  Rhode  Island — 

To  direct  tax,  as  per  report  No.  55^451 

By  cash  deposited,  as  per  report  No.  10,724. 
Bj'  15  per  cent  commissions  . 


$1,946,719  33  $1,946,719  33 


$1,891  60 

33,249  07 

5,271  10 


$40,411  77 


$1,6.54,711  43 
292,007  90 


$116,963  67 


$99,419  11 
17,544  56 


$116,963  67      $n6,9:i3  67 


=  Deposit,  93  cents  too  nmeh. 


f  Commlssious,  93  cents  too  small. 
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Washington  Territory — 

To  direct  tax,  as  per  report  No.  55,fil4 . 

By  cash  dei^osited 

By  balance 


To  balance 


State  of  West  Virginia— 

To  direct  tax,  as  per  report  No.  10,872 

By  cash  deposited,  as  per  report  No.  10,872 

By  15  per  cent  commissions 

By  credit  under  letter  of  Secretary  of  Treasury  . 


State  of  Wisconsin — 

To  direct  tax,  as  per  report  No.  55,031 

By  cash  deposited,  as  per  report  No.  10,817. 

By  15  per  cent  commissions 

Bv  balance 


To  balance 

By  cash  deposited,  as  per  report  No.  34,698. 
By  balance 


To  balance 


Dr. 

Cr. 

State  of  South  Carolina — 

To  direct  tax,  as  per  report  No.  55,447 

$.363,570  67 

State  of  Tennessee — 

To  direct  tax,  as  per  report  No.  55,564 

$669,498  GO 

State  of  Texas— 

To  direct  tax,  as  per  report  No.  55,fi32 

$355,106  67 

Territory  of  I'tah— 

To  direct  tax,  as  per  report  No.  55,613 

$26,982  00 

State  of  Vermont — 

To  direct  tax,  as  per  report  No.  65,453  . 

- 

$211,068  00 

By  ciish  deposited,  as  per  report  No.  10,712 . 

$170,407  80 
31,660  20 

By  15  per  cent  commissions 

$211,068  00 

$211,068  00 

State  of  Virginia— 

To  direct  tax,  as  per  report  No.  55,449 

$937,550  67 

Bv  amount  apportioned  to  West  Virginia 

$208,479  65 

Balance  due  - 

729,071  02 

To  balance 

$937,550  67 
729,071  02 

$937,550  67 

$7,755  33 


$7,755  33 
3,487  17 


$4,268  16 
3,4*7  17 


$7,755  33 


$208,479  65 


$153,978  75 
27,172  72 

27,328  18 


$208,479  65   $208,479  65 


$519,688  67 


$262,309  55 

39,346  43 

218,032  69 


$519,688  67   $519,688  67 


$218,032  69 


$21«,0.32  ()9 
51,145  56 


$166VS87  13 
51,145  56 


$218,0.32  69 
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Hidings  CotcpertMvait  and  Enoch  H.  Vance,  as  Direct  Tax  Commissioners  for   the  State  of 

Arkansas. 


(Report  6.) 
To  amount  of  direct  tax $261,886  00 


3,848  35 

2,006  87 

470  06 

1,571  47 

56,865  00 


To  amount  of  penalties  collected 
To  amount  of  interest  collected 
To  amount  of  costs  collected. -. 
To  amount  of  excess  collected  - 

To  proceeds  sales  of  land 

Bv  cash  deposited ,   $186,736  44 

Bv  taxes  uncollected 107,686  72 

Bv  taxes  refunded : 14  93 

■(Eeport25.) 

By  rent,  salaries,  etc.,  paid 15,482  90 

Bv  balance  due  t'nitecl  States • 16,726  76 


Total $326,647  75  |    $826,647  75 

Tobalance 16,726  76   


Statement  of  the  account  with  the  Commissioners  for  the  State  of  Arkansas,  as  recommended  by 

t  h  is  Co  mm  iss  ion. 

I  Dr.  Cr. 


To  direct  tax 

To  penalties  collected 

Less  amount  charged  in  redemptions 


To  interest  collected 

Less  amount  charged  in  redemptions - 

To  costs  collected 

Less  amount  charged  in  redemptions. 


To  excess  collected 

To  proceeds  sales  of  land  to  individuals . 
Less  tax  on  sales  of  land  to  individuals. . 


$3,848  35  i 

27  67  ' 

$2,006  87  1 

39  14  I 


$470  06 
83  90 


$56,865  00 
566  86 


To  iiroceeds  of  redemption  .-. 

By  cash  deposited 

By  tax  uncollected 

By  tax  refunded 

By  rent,  salaries,  etc.,  paid 

BV  balance  due  United  States 


$261,886  00 
3,820  68 
1,967  73 


386  16 
1,571  47 


56,298  14 
215  67 


$186,736  44 

107,184  82 

14  93 

15,482  90 

16.726  76 


Total 

To  balance  due  United  States. 


$326,145  85      $326,145  85 
*16,726  76   


*T)us  commission  recommend  the  allowance  of  the  further  sum  of  SS,842  4S,  which,  if  allowed,  would  reduce 
the  balance  due  the  United  States  to  S7,S84  28. 
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IIa>r!so)L  Reed,  L.  D.  Sticknei/,John S.  Samniis,  William  Alsop,  Austin  Smith,  Daniel  Richards, 
Buckingham  Smith,  and  John  Friend,  as  Direct  Tax  Commissioners  for  the  State  of  Florida. 


(lleport  27.) 

To  amount  of  direct  tax 

To  amount  of  penalties  collected 

To  proceeds  sales  of  land - 

To  proceeds  redemptions 

To  tax,  ]ienalty,  interest,  and  costs  (not  divisible) 

To  amount  received  for  rent 

To  amount  received  of  Florida  Railroad  Comiaany 

To  amount  received  sales  of  office  furniture 

To  amount  received  tax  on  salaries 

]'>y  cash  deposited - 

By  miscellaneous  expenses 

By  refunded  to  purchasers  after  redemption 

By  amount  returned  to  purchasers  after  first  sale 

By  amount  sales  not  perfected 

By  amount  deposited  on  account  Florida  Railroad  Company . 

By  amount  fees  paid  Commissioners 

By  amount  taxes  uncollected 

Bv  balance  due  United  States 


Total 

To  balance 


$77,522  07 

1,994  60 

63,353  78 

3,237  77 

1,752  52 

1,530  38 

4,126  00 

320  00 

98  03 


$153,935  75 
4,907  73 


$44,434  81 

16,419  76 

1,399  45 

8,903  04 

726  70 

4,126  00 

262  00 

72,756  26 

4,907  73 


$153,935  75 


JStatement  of  the  account  with  the  Commissioners  for  the  State  of  Florida,  as  recovimended  by 

this  Commission. 


To  direct  tax 

To 

To 

To 


penalties  collected 

proceeds  sales $63,353  78 

less  tax  on  sales 1,496  99 


To  proceeds  redemptions 

To  tax,  penalties,  and  interest  collected,  not  divisible. 

To  rents 

To  amount  from  Florida  Railroad  Company 

To  sales  furniture 1 

To  tax  on  salaries 

By  cash  deposited 

By  miscellaneous  expenses 

By  amount  refunded  on  redemption 

By  amount  refunded  after  first  sale 

By  sales  not  perfected 

By  deposit  on  account  Florida  Railroad  Company 

By  fees  paid  to  Commissioners ' 

By  tax  uncollected 

By  tax  on  lands  bid  in  for  United  States 

B v  balance  due  United  States 


Total - 

To  balance  due  United  States. 


$77,522  67 
1,994  60 


61,856  79 
3,237  77 
1,752  52 
1,530  38 
4,126  00 
320  00 
98  03 


$152,438  76 
3,262  16 


$44,434  81 

16,419  76 

1,399  45 

8,903  04 

726  70 

4,126  00 

262  00 

72,762  37 

142  47 

3,262  16 


$152,438  76 
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T.  P.  Robb,  Samuel  A.  Pancoast,  aixd  John  C.  Bates,  as  Direct  Tax  Commissioners  for  the  State 

of  Georgia. 


(Report  5.)  i 

To  amount  of  district  tax '     $584,367  34    

To  excess  of  collections ^^  ~-  -----  —  ---- 

By  cash  deposited ^~V^*^I  "? 

By  cash  paid  for  salaries 6^H5  35 

By  cash  paid  stationery,  postage,  etc 2G0  04 

Bv  advertising  and  printing 3*52  60 

By  rent  of  office 1.^  59 

By  traveling  expenses 378  80 

By  miscellaneons  expenses l.lti3  68 

Bv  amount  refunded  as  tax  improperlv  collected 46  17 

Bv  taxes  uncollected  .- 501.939  86 

■(Report  23.) 

By  miscellaneous  items --  1.443  .56 

By  balance 344  66 

Total  $585,017  06      $585,017  06 

To  balance 344  66   


E.  M.  Randall,  George  W.  Ames,  and  M.  F.  Bonzano,  as  Direct  Tax  Commissioners  for  the  State 

of  Louisiana. 


$385,886  67 


188.203 


(Report  10.) 

To  direct  tax  ..- 

By  cash  deposited 

By  salaries  paid 1.429  93 

By  stationery  and  postage -11^  25 

By  advertising  and  printing 2.2.50  00 

By  miscellaneous  expenses ^     ^  "5 

By  taxes  transferred  to  successors 2S0.4.52  65 

Bv  cash  transferred  to  successors 1-3.113  37 


Total $385,886  67      $385,886  67 


E.  M.  Randall,  George  W.  Ames,  and  D.  Urban,  as  Direct  Tax  Contmissioners  for  the  State  of 

Louisiana. 

Dr.  Cr. 


(Report  11.)                                                                                      i                     _  : 

To  taxes  received  from  predecessor $280,452  65   

To  cash  received  from  predecessors 13,113  37    

Bv  cashdeposited $180,308  92 

BV  salaries  paid 10.498  23 

By  stationery  and  postage "^^1  §0 

Bv  advertising  and  printing 5/  50 

By  rent  of  office "30  00 

By  traveling  expenses 1.234  80 

By  miscellaneotis  expenses _   ^^'_  9"- 

Bv  taxes  uncollected 71,385  83 

"(Report  26.) 

By  miscellaneous  credits 14.38?  (4 

Bybalance l^*^*-^  ^^ 


Total $293..5<i6  02      $293,566  02 

To  balance  due  United  States.-- 14.025  58 -- 
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Albert  Ahlerson,  Pennock  Iluey,  and  George  A.  S)/kes,  as  Direct  Tax  CommissioHcrs  for  the  State 

of  Mississippi. 


(Reports.) 
To  direct  tax . 

To  interest  collected 

To  proceeds  sales  furniture.. 

By  cash  deiiosited 

By  salaries  paid  ..- 

By  stationery  and  jiostage... 
By  advertising  and  printing. 

By  taxes  uncollected  ..- 

By  miscellaneous  credits 

(Keport  18.) 
By  salaries  paid 

"(Report  22.) 

By  cash  deposited 

By  miscellaneous  expenses. . 


.1;413,084  07 

410  45 

19  60 


$60,232 

28 

2,63() 

71 

265 

11 

15  00 

343,500 

12 

83  66 

6,359  66 

30  85 

397 

33 

Total . 


$413,520  72 


$413,520  72 


John  R.  French,  Hiram  Potter,  Jr.,  and  Charles  C.  Sholes,  as  Direct  Tax  Commissioners  for  the 

State  of  North  Carolina. 


Dr. 

Cr. 

(Report  3.) 
To  direct  tax 

$576,194  67 

By  taxes  transferred  to  successors 

$573,74*  58 
2  447  09 

By  cash  to  successors.  

Total --- 

$576,194  67 

$576,194  67 

John  R.  French,  Hiram  Potter,  Jr.,  and  E.  H.  Sears,  as  Direct  Tax  Commissioners  for  the  State 

of  North  Carolina. 


Dr. 


(Report  4.) 

To  cash  from  predecessors 

To  taxes  from  predecessors  

To  penalties  collected... 

To  interest  collected 

To  excess  collected 

By  cash  deposited 

By  salarit^i  paid 

By  stationery  and  postage 

By  advertising  and  printing 

By  rent  of  office 

By  traveling  expenses 

By  miscellaneous  expenses 

By  taxes  uncollected 

(Report  19.) 

By  salaries  naid 

By  excess  ot  stubs  over  land  books  ... 
By  Silver  Hill  Mining  Company's  tax 


$2,447  09 
573,747  58 

26,217  78 
589  51 
383  82 


$386,194  45 

12,857  65 

344  56 

285  40 

1,019  88 

517  85 

916  48 

198,742  06 

1,323  63 

383  82 
800  00 


Total 1     $003,385  78 


$003,385  78 
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W.  IT.  Brisbane,  W.  E.  Wording,  W.  Drummond,  A.  D.  Smith,  D.  N.  Cooley,  and  J.  D.  Martin^ 
as  Direct  Tax  Commissioners  for  the  State  of  Sotith  Carolina. 


Cr. 


(Report  12.) 

To  direct  tax 

To  penalties  collected 

To  interest  collected 

To  proceeds  of  sales  of  land 

To  proceeds  redemption 

To  sales  to  the  armj'  and  navy 

To  sales  to  heads  of  families -._ 

To  special  rents  on  lands 

To  rents  on  lands 

To  school  fund  under  President's  instructions 

To  school  fund  under  Act  July  16,  186ti 

To  sales  of  maps 

To  certificate  fees 

To  rents  on  certificates -- --. 

To  forfeitures 

To  sales  to  loyal  citizens 

To  interest  on  deferred  payments 

To  Sherman  warrants  sales 

To  costs  advertising  lands  not  paid  for 

To  costs  exacted  before  sale 

To  miscellaneous  collections 

(Report  l(i.) 
To  error  in  report  12 . 

(Report  12.) 

By  cash  deposited 

By  taxes  uncollected 

By  cash  transferred  to  Bureau  of  R.  F.  and  A.  Lands. 

By  cash  paid  William  R.  Cloutman 

By  cash  disbursed  on  account  of  schools.- --- 

By  (?ash  disbursed  on  account  of  fees,  etc 

By  certifi  cate  fees 

(Report  16.) 

By  cash  transferred  to  William  R.  Cloutman 

By  cash  disbursed 


$363; 

27, 
28; 

137. 
31, 
21, 
21. 

26, 
56, 

4. 

2' 

41. 


,570  67 

132  76 

,284  99 

,232  29 

954  82 

018  68 

833  46 

845  42 

,899  70 

797  12 

515  35 

24  00 

,465  50 

,763  90 

50  00 

,768  00 

982  50 

54  75 

50  52 

52  98 

365  15 

2,514  71 


Total. 


$769,177  27 


$471,378  59 

152,781  35 

55,040  12 

3,444  45 

22,396  16 

55;814  12 

4,465  50 

2,514  71 
1,342  27 

$769,177  27 
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Statement  of  the  Account  with  the  CommUsioners  for  the  State  of  South  Carolina  as  recom- 
mended by  this  Commission. 


Cr. 


To  direct  tax .-- 

To  penalties  collected 

To  interest  collected 

To  sales  of  land $28,232  29 

Less  tax  on  land -       1,973  29 


To  proceeds  of  redemption 

To  sales  to  army  and  navy 

To  sales  to  heads  of  families 

To  special  rents 

To  rents  on  land -. 

To  school  fund,  President's  instructions 

To  school  fund,  Act  July  16,  1806 

To  sales  of  maps 

To  certificate  fees 

To  rents  on  certificates 

To  forfeitures 

To  sales  to  loyal  citizens 

To  interest  on  deferred  paj'nients 

To  Sherman  warrants  sales 

To  costs,  advertising  land,  etc 

To  costs  exacted  before  sale 

To  miscellaneous  collections 

To  balance 

By  cash  deposited - 

By  tax  uncollected-.. 

By  tax  on  lands  bid  in  for  United  States 

By  cash  to  Bureau  Refugees,  Freedmen,  and  abandoned  lands. 

By  cash  to  William  R.  Cloutman 

By  cash  disbursed,  account  schools.. 

Bj'  cashed  disbursed,  account  fees,  etc 

By  cash  disbursed,  account  certificate  fees 


$363,570  67 

132  76 

27,284  99 


26,259 

954 

137,018 

31,833 

21,845 

21,899 

26,797 

56,515 

24 

4,4(i5 

2,763 

50 

41,768 

982 

54 

50 

52 

365 

248 


Total..-. 
By  balance 


$764,937  27 


$468,863  88 

141,174  31 

9,881  75 

55,040  12 

5,959  16 

22,396  16 

57,156  39 

4,465  50 

$7(34,937  27 
248  00 
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William  R.  Clovtman,  as  successor  to  Direct  Tar  Comnmsioners,  for  Sotith  Carolina. 


(Report  15.) 

To  cash  received  from  predecessor 

To  cash  from  sales  of  hind 

To  cash  from  redemptions 

To  cash  from  miscellaneous  sales 

To  cash  from  rents  of  school  farms 

To  cash  from  special  rents 

To  cash  from  other  rents 

To  cash  from  deferred  payments 

(Report  17.) 
To  cash  from  predecessors 

(Report  29.) 

To  cash  from  collections,  "W.  E.  Wording 

To  cash  from  redemptions 

To  cash  from  miscellaneous  collections 

To  amount  due  collector  and  suspended 

(Report  15.) 
By  cash  deposited i --      ^§,898  52 


?3,444  45 

1,512  00 

5,279  80 

601  30 

2,969  10 

18,952  39 
8,002  16 
7,442  08 

2,514  71 

2,.329  06 

123  85 

52  25 

255  18 


By  cash  deposited,  account  school  fund. 

By  salaries  paid 

By  stationery,  postage,  etc. 

By  advertising,  printing,  etc. 

By  traveling  expenses 

Bv  miscellaneous  expenses 

'(Report  29.) 

By  cash  deposited 

By  overcharge  sales.  H.  F 

By  overcharge  miscellaneous  sales 

By  overcharge  rents  school  farms 

By  overcharge  special  rents -.- 

By  overcharge  other  rents 

By  overcharge  deferred  payments 

By  rents  returned  to  owners 

By  amount  refunded  on  redemption. 


Total.. 

By  amount  due  collector  and  suspended . 


5,071  27 

215  99 

75  13 

63  00 

291  45 

1,183  16 

9,260  18 

778  25 

4.36  55 

1,121  40 

7,312  27 

4,432  70 

127  50 

192  61 

4.051  35 


$53,511  33 


$53,511  33 
255  18 
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A.  J.  Rnnsicr,  ft.t  successor  of  the  Direct  Tax  Commissioners  for  the  State  of  South  Carolina. 


(Kei)ort  2S.) 

To  proceeds  of  redemption 

To  proceeds  of  deferred  payments  ... 

To  i)rciceeds  of  rents 

To  jiroceeds  of  miscellaneous  sales. .. 

By  cash  deposited 

By  amount  refunded  on  redemption 
Bv  balance  due  United  States 


*1,735  03 

824  01 

309  25 

6  00 


Totals- - - 

To  balance  due  United  States . 


$2,934  29 
35  00 


$2,744  24 

155  05 

35  00 


$2,934  29 


Delano  T.  Smith,  Elisha  P.  Ferry,  Absalom  A.  Kyle,  John  B.  Rogers,  and  Edward  P.  Cone,  as 
Direct  Tax  Commissioners  for  the  State  of  Tennessee. 


909  54 

9G7  3(i 

7  59 

123,097  00 

8.732  50 

■  27  50 

154  16 

5  00 


(Report  9.) 

To  direct  tax -      $669,498  00 

To  penalties  collected 12,382  94 

To  interest  collected 

To  costs  collected--- -- - 

To  excess  collected  -- 

To  proceeds  sale  of  land 

To  proceeds  redemptions  - 

To  collections  Adams  Express  Company 

To  proceeds  sale  of  furniture - -- 

(Report  14.) 
To  error  in  Report  13 - 

(Report  9.) 

By  cash  deposited 

By  salaries  paid 

By  stationery,  postage,  etc. 

By  advertising,  printing,  etc. 

By  rent  of  office 

By  miscellaneous  expenses 

Bv  taxes  uncollected .- 

■(Report  1.3.) 
Bv  amount  refunded  on  redemption 

"(Report  14.) 

By  amount  refunded  on  redemption 

By  cash  deposited . 

By  miscellaneous  credits  .-- 


Totals- $815,781  59 


$467,700  00 

5,463  25 

240  25 

2,387  50 

2.50  00 

446  60 

287,9(J3  43 

31,090  61 

3,319  85 

22  06 

16,898  04 


$815,781  59 


18' 
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Statement  of  the  Account  with  the  Commissioners  for  the  State  of  Tennessee,  as  recommended  by 

this  Commission. 


Cr. 


To  direct  tax -. 

To  penalties  collected 

To  interest  collected 

To  costs  collected 

To  excess  collected -. 

To  sales  of  land $123,097  00 

Less  tax  on  land 8.728  93 


To  proceeds  of  redemption 

To  collections  of  Adams  Express  Company, 

To  sale  of  furniture.-- 

By  cash  deposited  - 

By  salaries  paid 

By  stationery,  postage,  etc. 

By  advertising,  printing,  etc. 

By  rent  of  office 

By  miscellaneous  expenses 

By  amount  refunded  on  redemption 

By  tax  uncollected 

Hy  tax  on  property  bid  in  for  United  States 

Totals    -.- 


$669,498  00 

12,382  94 

909  54 

967  36 

7  59 


114,.368  07 

8,732  .50 

27  50 

1.54  16 


$807,047  66 


$467,722  06 

5,463  25 

240  25 

2,387  50 

250  00 

17,314  64 

34,405  46 

277,505  77 

1,728  73 


$807,047  66 


Robert  K.  Smith,  A.  J.  Coleman,  and  A.  H.  Latimer,  as  Direct  Tax  Commissioners  for  the  State 

of  Texas. 


(Report  7.) 
To  direct  tax 

To  penalties  collected 

To  interest  collected 

To  costs  collected 

To  excess  collected 

Bj'^  cash  dex)Osited - 

By  salaries  paid 

By  stationery  and  postage 

By  advertising  and  printing . . 

By  rent  of  office 

By  traveling  expenses 

By  miscellaneous  expenses  ..- 

By  taxes  uncollected 

"(Report  24.) 

Bj^  miscellaneous  credits 

By  balance  due  United  States . 


3.55,108  67 

14,578  28 

12,955  00 

5,679  18 

45  21 


$130,008  06 
3,463  36 
384  50 
212  50 
150  00 
271  00 
266  24 
174,265  16 

28,878  69 
50,4fJ4  83 


Totals .  -  - 
To  balance 


388,.364  34 
50,4&4  83 


$388,364  34 
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John  Jfawxfutr.it,  W.  J.  Bareinan,  and  Gillet  F.  Watson,  an  Direct  Tax  Commissioners  for  the 

State  of  Virginia. 


Cr. 


(Report  1.) 

To  direct  tax -- 

To  penalties  collected 

To  interest  collected 

To  costs  collected 

To  excess  collected 

To  proceeds  sales  of  land - 

By  cash  deposited  -. 

By  tax  on  land  bid  in  by  United  States 

By  tax  transferred  to  successors 

By  cash  transferred  to  successors 


Totals 


$937,550  67 

51  24 

46  24 

219  62 

30  49 

28,228  97 


$966,127  23 


$45,575  61 

92  07 

919.985  95 

473  60 


$966,127  23 


Statement  of  the  Account  with  the  First  Board  of  Commissioners  for  the  State  of  Virginia,  as 
recommended  by  this  Commission. 


Dr. 

Cr. 

To  direct  tax 

$937,550  67 

51  24 

46  24 

219  62 

30  49 

28,228  97 

To  penalties  collected 

To  interest  collected . 

To  costs  collected 

To  excess  collected  .-  .__ 

To  sales  of  land 

$28,400  00 

17103 

Less  tax  on  land -.- 

Bv  balance  due  United  States 

$171  03 
45  575  61 

Bv  cash  deposited  -  -  

Bv  tax  on  land  bid  in  for  United  States .-- .. 

92  07 

Bv  tax  transferred  to  successors  . 

919,814  92 
473  60 

Bv  cash  transferred  to  successors 

Totals 

$966,127  23 
171  03 

$966,127  23 

To  balance  due  United  States ... 
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John  Hawxhurst,  Gillet  F.  Watson,  and  A.  Lawrence  Foster,  as  Direct  Tax  Commissioners  for 

the  State  of  Virginia. 


(Report  2.) 

To  taxes  received  from  predecessors 

To  cash  received  from  predecessors 

To  penalties  collected 

To  interest  collected 

To  costs  collected 

To  excess  collected 

To  proceeds  sales  of  land... 

To  proceeds  redemptions 

To  collections  in  territory  assigned  to  West  Virginia 

By  cash  deposited 

By  tax  on  salaries  deposited 

Bv  salaries  paid 

By  stationery,  etc.,  $463  72;  advertising,  etc.,  $5,191  49 

By  rent  of  office .. 

By  traveling  expenses,  $2,510  78;  miscellaneous  expenses,  $722  16 

By  tax  on  land  bid  in  for  the  United  States 

By  amount  refunded  on  redemption 

By  tax  uncollected 

Bv  tax  apportioned  to  West  Virginia -- 

'(Report  21.) 

By  salaries  paid 

By  advertising  and  printing  --- 

By  miscellaneous  expenses 


$919,985  95 

473  60 

329  71 

2,787  90 

3,332  45 

264  19 

84,897  70 

528  35 

27,728  40 


$497,322  29 

914  87 

31,652  &4 

5,(i55  21 

525  50 

3,232  94 

112  56 

4,484  37 

286,499  37 

208,479  65 

35  25 
472  60 
941  00 


Totals I  $1,040,328  25  $1,040,328  25 


Statement  of  the  account  with  the  second  Board  of  Commissioners  for  the  State  of  Virginia, 
as  recommended  b)/  this  Convnission. 


To  taxes  from  predecessors $919,814  92 


To  cash  from  predecessors. 

To  penalties  collected -- 

To  interest  collected 

To  costs  collected 

To  excess  collected 

To  proceeds  sales $85,455  57 

Less  tax  on  sales 350  91 


To  proceeds  redemptions - 

To  collections  in  West  Virginia 

To  balance 

By  cash  deposited - 

By  salaries  paid 

By  stationery  and  postage --- 

By  advertising  and  printing 

By  rent  of  office 

Bv  traveling    expenses,    $2,510  78;    miscellaneous  expenses, 

$1,663  16 

By  tax  on  land  bid  in  for  United  States 

By  amount  refunded  on  redemptions 

By  tax  uncollected 

By  tax  apportioned  to  West  Virginia 


473  60 

329  71 

2,787  90 

3,332  45 

264  19 


85,104  66 
528  35 

27,728  40 
171  03 


$498,237  16 

31,687  89 

463  72 

5,(><>4  09 

525  50 

4,173  94 
155  96 

4,484  37 
286,662  93 
208,479  65 


Totals -:  $1,940,535  21  $1,040,535  21 

Bv  balance ---- 171  03 
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EXHIBIT  No.  47. 


Hon.  J.  N.  DoLPH,  United  States  Senate: 


July  20,  1886. 


Dear  Senator:  In  support  of  some  of  the  propositions  by  nie  submitted 
to  3'ou  in  relation  to  the  direct  tax  matter,  I  have  gone  to  the  pains  of 
examining  the  census  reports  of  the  population  of  the  several  States  and 
Territories  for  1860  and  1880,  a  table  of  which  I  have  prepared,  and  a  copy- 
whereof  I  now  inclose  you  herewith. 

An  examination  thereof,  which  shows  the  difference  in  population  in 
Oregon  between  1860  and  1880,  will  be  a  guide  to  determine  the  difference 
thereof  in  1864  and  1886.     But  a  similar  difference  in  population  will,  I 
think,  apply  -equally,  or  as  near  as  may  be,  to  each  of  the  other  States. 
Yours  truly, 

JOHN   MULLAN, 
State  Agent  and  Counsel  for  California,  Oregon,  and  Nevada. 

Table  showing  the  population  of  the  several  States  and  Territories  in  1S60  and  ISSO,  as  taken 
from  the  Official  Census  Reports. 


Name  of    State  or 
Territory. 


Population 
in  1800. 


Population 
in  1880. 


Name  of   State  or 
Territory. 


Population 
in  18G(). 


Population 
in  1880. 


Alabama 

Arkansas  

California 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Kebraska 

Nevada 

New  Hampshire  . 
New  Jersey 


529,121 
324,335 
379,994 
34,277 
4(iO,147 
110,418 
78,679 
ri95,088 

1,711,951 

1,350,428 
074,913 
107,204 
930,201 
37fi,276 
628,279 
599,860 

1,231,066 
749,113 
172,123 
354,674 

1,067,081 

28,826 

6,857 

326,073 

672,017 


1,262,505 

802,525 

864,694 

194,327 

622,700 

14(;,608 

269,493 

1,542,180 

3,077,871 

1,978,301 

1,624,615 

990,096 

l,fi48,690 

939,946 

648,f)36 

934,943 

1,783.085 

1,(!36,937 

780,773 

1,131,597 

2,168,380 

452,402 

62,266 

346,991 

1,131,116 


New  York 

North  Carolina 

Ohio 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

Tennessee 

Texas 

Vermont 

Virginia 

West  Virginia 

Wisconsin 

Arizona 

Dakota 

Dist.  of  Columbia . 

Idaho 

Montana. -- 

New  Mexico. 

Utah 

Washington 

Wyoming 


3,880,735 
661,563 

2,239,511 
52,465 

2,900,215 
174,020 
301,302 
834,082 
429,649 
315,098 

1,105,453 


775,881 


4,837 
71,895 


93,516 
40,244 
11,594 


5,082,871 

1,399,750 

3,198,062 

174,768 

4,282,891 

276,531 

995,577 

1,542,.359 

1,591,749 

332,286 

1,512,565 

618,457 

1,315,497 

40,440 

135,177 

177,624 

32,610 

39,159 

119,.565 

143,963 

75,116 

20,789 


Total  population - 


31,443,321 


50,155,783 


Total  population  in  1870 3S,.558,371 

Total  population  in  1850 .._ 2.3,191,876 

Total  population  in  1840 17,009,4,53 

Total  population  in  18.30 12,866,020 

Total  population  in  1820 9,633,822 

Total  poi.ulation  in  1810 7,2.39,881 

Total  iM)pu]:iti()n  in  1800 5  308,483 

Total  iiopulation  in  1790 3^929,214 


Hon.  J.  N.  DoLPH,  United  States  Senate: 


July  18,  1886. 


Dear  Senator:  I  have  maturely  considered  the  suggestion  you  make  in 
connection  with  the  provisions  of  the  Direct  Tax  Bill,  as  contained  in  the 
amendment  of  Senator  Hampton  to  the  Georgia  Bill  in  this,  to  wit:  "  That 
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the  State  of  Oregon  might  possibly  be  called  upon  to  pay  into  the  Federal 
Treasury  an  amount  greater  than  that  which  she  would  receive  from  the 
refund  as  provided  for  by  Senator  Hampton's  amendment." 

I  cannot  for  the  life  of  me  see  how  said  suggestion  can  possibly  rest  on 
any  solid  foundation,  and  because  in  the  first  place  Oregon  as  a  State  does 
not  either  directly  or  indirectly  pay  any  money  into  the  Federal  Treasury, 
nor  do  her  people  pay  any  money  into  their  State  Treasury  in  order  to  pay 
the  same  or  with  any  expectation  of  its  being  paid  into  the  Federal  Treas- 
ury, and  because  whatever  sums  are  by  the  people  of  Oregon  paid  into  their 
own  State  Treasury  are  for  purposes  exclusively  State  or  local,  and  not  for 
purposes  that  are  in  any  wise  Federal;  nor  are  any  taxes  that  are  le^'ied 
upon  or  collected  from  the  people  of  the  State  of  Oregon,  either  by  virtue  of 
any  State  or  Federal  laws,  expended  for  any  purposes  that  are  exclusively 
Federal.  It  is  true  that  the  people  of  the  State  of  Oregon  contribute  con- 
stantly towards  the  General  Fund  in  the  Federal  Treasury,  but  even 
their  contribution  is  based  exclusively  and  limited  solely  by  their  own 
consumption  of  articles  imported,  and  which  bear  or  pay  a  Federal  tariff, 
or  the  character  of  their  local  manufacturing  enterprises  which  pay  a 
Federal  internal  revenue  tax  into  the  Federal  Treasury;  and  these  are 
increased  or  diminished  by  causes  entirely  foreign  to  and  immaterial  of  the 
fact  whether  the  wants  of  the  General  Government  are  few  or  many,  and 
irrespective  of  the  sums  of  money  in  the  Federal  Treasury,  or  the  specific 
purposes  for  which  they  are  appropriated. 

These  two  factors,  be  they  constant  or  be  they  variable  quantities,  are  not 
in  anywise  measured  or  affected  by  the  amount  of  money  that  might  be 
taken  from  the  Federal  Treasury  with  which  to  refund  this  direct  tax. 

The  disproportion  between  the  population  of  the  State  of  Oregon,  as 
same  exists  now,  and  as  it  existed  in  1864,  when  Oregon  assumed  the  pay- 
ment of  this  direct  tax,  would,  and  I  think  does,  equally  (or  very  nearly 
so)  apph'-  to  each  and  all  the  other  States. 

So  that  Oregon  certainly  would  not  have  any  valid  grounds  of  complaint 
as  against  the  other  States,  or  against  any  of  them,  and  because  Oregon, 
like  the  other  States,  would  have  refunded  to  her — as  would  be  refunded 
to  each  of  them  respectively — just  the  exact  amount  of  money  that  she 
had  contributed  to  the  Federal  Treasury  on  account  of  said  direct  tax, 
and  in  the  same  manner  as  contributed  by  any  other  States,  and  not 
otherwise. 

The  proposition  of  Senator  Hampton's  bill  goes  to  this  extent  only,  to 
wit:  that  if  a  State  has  put  into  the  Federal  Treasury  any  sum  consti- 
tuting the  said  Direct  Tax  Fund,  then  she  draws  out  just  that  identical 
sum,  and  no  more  and  no  less.  Surely  no  public  proposition  could  be 
more  fair  or  more  equitable  (in  \^ew  of  all  the  circumstances  that  now 
surround  the  situation  of  said  tax,  and  as  the  same  appears  upon  the  records 
of  the  Treasury  Department) ;  and  because  if  a  State  has  not  contributed 
anything  towards  said  Direct  Tax  Fund  in  the  Federal  Treasury,  she  then 
draws  nothing  out;  and  if  she  draws  anything  out,  it  is  simply  and  only 
that  identical  sum  that  she  put  in,  and  not  otherwise. 

It  might  possibly  be  Oregon's  misfortune  when  the  refund  takes  place 
(should  it  fortunately  take  place)  that  Oregon  had  not  heretofore  con- 
tributed to  this  fund  a  sum  larger  than  she  actually  has;  but  when  Oregon 
remembers  that  she,  like  am'-  other  State,  would  draw  out — like  them — 
just  what  she  put  in,  I  can't  see  where  lays  her  ground  for  valid  objection, 
and  especially,  too,  when  it  is  remembered  that  whatever  sum  is  refunded 
comes  out  of  a  surplus  now  in  the  Treasury,  and  is  not  paid  out  of  a  sum 
to  be  raised  by  dhect  taxation  either  upon  the  several  States  or  upon  the 
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people  of  any  thereof,  and  the  sum  which  any  State  would  receive  would 
practically  be  so  much  made  by  such  State;  and  I  respectfully  submit  that 
that  which  any  one  State  would  receive  would  not  be  paid  at  the  expense 
of  any  other  State. 

You  are  aware,  Senator,  of  course,  that  as  a  general  proposition  the 
amounts  of  money  frequently  paid  ovt  of  the  Federal  Treasury  for  the  bene- 
fit of  matters  and  things  in  any  particular  State,  are  not  in  proportion  to 
the  amounts  of  money  that  the  people  of  such  States  pay  into  the  Federal 
Treasury.  On  the  contrary,  they  are  sometimes  just  the  reverse,  and  even 
at  times  the  sums  that  some  States  draw  out  of  the  Federal  Treasury  are 
inversely  proportional  to  the  sums  that  the  people  of  such  States  put  into 
the  Federal  Treasury;  a  condition  of  things  depending  upon  so  many  factors, 
constant  and  variable,  that  it  is  often  difficult,  even  if  it  be  at  all  possible, 
to  ascertain  or  determine  just  how  such  things  do  occur;  but  that  they  do 
occur  all  careful  students  of  current  events,  I  think,  do  and  must  admit. 

Whereas,  so  far  as  I  know,  this  amendment  of  Senator  Hampton  is  one 
of  the  very  few  propositions  ever  submitted  to  Congress  wherein  and  under 
and  by  which  the  amounts  of  money  sought  to  be  appropriated  toward  any 
State  (and  to  each  and  all  alike)  was  and  is  to  be  the  exact  amount  that 
such  State  had  paid  into  the  Federal  Treasury  in  some  way  or  another  on 
account  of  the  direct  tax,  and  not  otherwise. 

To  practically  illustrate  some  of  the  foregoing  propositions,  take  for 
instance  the  present  River  and  Harbor  Bill  as  it  has  just  passed  the  Senate, 
and  as  the  same  appears  reported  on  pages  7464  to  7469  of  yesterday's 
Congressional  Record,  and  wherein  sundry  sums,  aggregating  in  all  between 
half  a  million  and  one  million  of  dollars,  are  appropriated  for  the  rivers 
and  harbors  in  the  State  of  Oregon. 

Now,  surely,  these  appropriations  are  not  based  upon  the  theory  that  the 
people  of  the  State  of  Oregon  had  paid  into  the  Federal  Treasury  these 
identical  sums;  nor,  on  the  other  hand,  would  a  valid  objection  lie  to  making 
these  appropriations  because  of  the  allegation  that  Oregon  had  not  so  paid 
any  such  sums  into  the  Federal  Treasury;  or,  because  in  default  thereof, 
some  other  State  would  be  taxed  in  any  sum  with  which  to  pay  said  appro- 
priation; (for  instance,  the  States  of  Colorado  and  Nevada,  neither  of  which 
have  rivers  or  harbors  to  improve  for  commercial  purposes,  or  be  defended 
for  the  general  welfare).  Nor  would  a  valid  objection  lie  thereto  because 
or  by  ^drtv^e  of  making  such  appropriations  any  particular  State  would 
thereby  lose  more  than  she  would  make,  or  because  any  State  might  be 
called  upon  to  pay  out  more  than  she  would  get  back  in  such  premises. 

But,  on  the  contrary,  I  take  it  for  granted  that  the  valid  and  public 
reason  why  all  such  appropriations  are  made  is  that  it  is  ju8t  and  fair  and 
equitable  to  make  them.  So  too  I  submit,  with  every  proper  respect  for  the 
opinions  and  views  of  others,  that  Senator  Hampton's  amendment  should 
pass  because  it  is  just  and  fair  and  equitable  to  pass  it. 

In  my  opinion,  it  seldom  falls  to  the  lot  of  the  Senate  to  consider  a  public 
question  so  free  from  valid  objections  as  this  of  Senator  Hampton,  or  one 
so  just  and  fair,  because  it  does  full  equity  (as  near  as  may  be),  to  every 
State,  by  including  all,  and  excluding  none. 

In  the  foregoing  I  make  no  reference  to  views  which  all  statesmen  are 
supposed  to  always  take  in  all  matters  of  conflict,  whenever  the  same  arise, 
between  the  several  States  and  the  United  States,  and  wherein,  as  in  this 
case,  considerable  friction  has  heretofore  quite  frequently  arisen,  and  is 
now  constantly  arising;  and  wherein  I  submit  a  pacific  adjustment  of  all 
thereof  is  of  more  vital  importance  to  the  general  welfare  than  any  consid- 
eration that  can  possibly  be  given  as  to  the  exact  number  of  dollars  and 
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cents  it  might  possibly  cost  any  one  State,  even  if  it  should  cost  a  State 
anything  at  all  in  dollars  and  cents,  which  I  respectfully  submit  in  this 
case  it  does  not,  and  because  it  cannot. 

I  believe  a  majority  of  all  Senators,  who  have  given  this  subject  any  ma- 
ture consideration,  are  in  favor  of  passing  Senator  Hampton's  amendment, 
and  I  also  believe  that  if  this  amendment  should  pass  the  Senate  that  it 
will  pass  the  House,  under  even  a  suspension  of  the  rules. 

Very  many  Republicans  in  the  House,  men  like  Messrs.  Ramsey,  Hep- 
burn, Price,  Burrows,  Little,  and  others,  not  only  favor  Senator  Hampton's 
proposition,  but  even  favor  it  strongly ;  and  the  difficulty,  all  along,  has 
seemed  to  be  that  a  few  Democrats  in  the  House  have  been  so  weak-kneed 
that  an  adoption  of  these  views  might  possibly  in  some  way  affect  their 
reelection  to  the  next  Congress;  and  I  am  further  of  the  opinion,  if  the 
Senate  should  pass  Senator  Hampton's  amendment,  that  even  this  objec- 
tion on  the  part  of  such  Democrats  would  not  only  he  removed,  but  that 
many  of  them  now  on  the  fence  would  try  even  to  make  political  capital 
out  of  their  vote  in  favor  of  it. 

I  hope,  therefore.  Senator,  when  you  come  to  further  and  more  ma- 
turely reflect  over  this  matter  and  of  this  suggestion,  as  it  has  occurred  to 
you  in  regard  thereto,  that  you  will  not  permit  the  same  to  ripen  into  a 
valid  objection,  either  to  the  favorable  consideration  or  the  ultimate  pas- 
sage of  Senator  Hampton's  amendment,  which  to  me,  view  it  as  I  may, 
seems  to  be  in  all  respects  one  of  the  most  equitable  and  fair  propositions 
that  was  ever  submitted  to  Congress  in  order  to  amicably  terminate  a  con- 
flict now  existing  between  the  United  States  and  many  of  the  several 
States,  and  which  has  got  to  be  settled,  sooner  or  later,  and  in  a  manner 
that  will  be  satisfactory  to  the  great  majority  of  all  the  States. 
Very  truly  yours, 

JOHN  MULLAN, 
State  Agent  and  Counsel  for  California,  Oregon,  and  Nevada. 


EXHIBITS 


MODOC   CLAIM. 


EXHIBIT  No.  1. 

[Copy.] 

State  of  California,  Executive  Department,  I 
Sacramento,  Cal.,  March  7,  1882.  ) 

John  Mull  an,  Esq.,  Washington,  D.  C: 

Sir:  In  reply  to  your  favor  of  the  seventh  instant,  relative  to  prosecuting 
the  claim  of  this  State  against  the  United  States  for  money  expended  by  it 
during  the  Modoc  Indian  War,  I  herewith  authorize  you,  on  behalf  of  the 
State  of  California,  to  represent  the  same  in  endeavoring  to  recover  such 
amount  as  may  be  found  due  and  owing  by  the  United  States  Government 
and  [to]  the  State  of  California,  on  the  express  conditions  and  stipulations 
stated  in  your  communication  of  the  date  above  cited. 
Verv  respectfully, 

GEO.  C.  PERKINS, 
Governor  of  California. 


EXHIBIT   No.  2. 

Forty-seventh  Congress,  first  session.    S.  1502.    Report  No.  306. 

In  the  Senate  of  the  United  States.  March  17, 1882— Mr.  Miller  of  Cali- 
fornia asked  and  by  unanimous  consent  obtained  leave  to  bring  in  the 
following  bill,  which  was  read  ivdce.  and  referred  to  the  Committee  on 
Military  Affairs. 

March  22,  1882 — Reported  by  Mr.  Harrison  with  an  amendment,  ^^z.: 
Insert  the  part  printed  in  italics. 

A  BILL 

For  the  relief  of  the  State  of  California  and  the  citizens  thereof. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatires  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  rec^uired  to  pay  to  the  State  of  Califor- 
nia, and  to  the  citizens  thereof,  or  to  their  heirs,  legal  representatives,  or 
assignees,  the  sum  of  four  thousand  four  hundred  and  forty-one  dollars  and 
thirty-three  cents,  for  arms,  ammunition,  supplies,  transportation,  and  ser- 
\'ices  of  the  volunteer  forces  in  the  suppression  of  Indian  hostilities  in  said 
State  in  the  years  eighteen  hundred  and  seventy-two  and  eighteen  hundred 
and  seventy-three,  and  as  the  same  were  specifically  reported  to  Congress 
by  the  Secretary  of  "War  December  fifteenth,  eighteen  hundred  and  seventy- 
four,  in  his  report  transmitted  to  the  House  of  Representatives  on  the 
Modoc  war  claims  of  California  and  Oregon,  and  as  found  due  and  reported 
to  said  Secretary  by  General  James  A.  Hardie,  United  States  Army, 
November  twentieth,' eighteen  hundred  and  seventy-four;  and  said  sum  is 
hereby  appropriated  for  the  purpose  aforesaid,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated. 
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Forty-seventh  Congress,  first  session.    Senate.    Report  No.  306. 

In  the  Senate  of  the  United  States.     INIarch  22 — Ordered  to  be  printed. 
Mr.  Harrison,  from  the  Committee  on  Military  Affairs,  submitted  the 
following 

REPORT. 

[To  accompany  bill  S.  1502.] 

The  Committee  on  Military  Affairs,  to  whom  was  referred  "  a  bill  for  the 
relief  of  the  State  of  California  and  the  citizens  thereof"  (S.  1502)  respect- 
fully report: 

That  by  an  Act  of  Congress,  passed  June  18,  1874,  the  Secretary  of  "War 
was  required  "to  ascertain  the  amount  of  expenses  claimed  to  be  neces- 
sarily incurred  by  the  States  of  Oregon  and  California,  or  the  citizens 
thereof,  for  arms,  ammunition,  supplies,  transportation,  and  services  of  the 
volunteer  forces  in  the  suppression  of  Indian  hostilities  in  said  States  in  the 
years  eighteen  hundred  and  seventy-two  and  eighteen  hundred  and  seventy- 
three,  and  report  the  same  to  Congress  at  the  next  session,  together  with 
the  names  of  persons  who  claim  to  be  entitled  to  relief,  together  with  a 
statement  of  the  facts  and  sums  upon  which  such  report  may  be  based." 

In  obedience  to  the  requirements  of  this  Act  tlie  Secretary  of  War,  on 
the  twentieth  June,  1874,  issued  an  order  detailing  Inspector-General  James 
A.  Hardie  to  make  the  examination  and  report  called  for  by  the  Act.  On 
the  twentieth  November,  1874,  General  Hardie  submitted  hi&  report  to  the 
Secretary  of  War,  who  on  the  fifteenth  December  following  transmitted  it 
to  Congress,  and  the  same  was  published  as  Ex.  Doc.  45,  House  of  Repre- 
sentatives, second  session.  Forty-third  Congress.  From  this  report  it  ap- 
pears that  a  thorough  examination  was  made  on  the  ground  of  all  the 
claims  presented.  The  necessity  for  calling  out  the  State  troops  to  aid  the 
troops  of  the  United  States  in  protecting  the  settlers  and  suppressing  the 
Indian  outbreak  cannot,  the  committee  think,  be  questioned.  These  State 
troops  reported  to  and  in  the  main  acted  under  the  orders  of  the  officers  of 
the  United  States,  and  the  cominittee  think  that  the  reasonable  expenses 
incident  to  the  service  of  these  troops  should  be  paid. 

The  rules  adopted  by  General  Hardie  in  arriving  at  the  proper  amount 
to  be  paid  are  thus  stated  by  him  in  his  report: 

In  this  condition  of  things  it  would  seem  fair  that  the  United  States  should  pay  into 
the  State  Treasury  the  amount  of  the  obligations  of  the  State  for  the  i:)urchase  of  arms 
and  munitions,  cavalry  and  quartermaster  horses  and  military  supplies;  for  transporta- 
tion, forage,  medical  attendance,  and  the  necessary  citizens'  labor  employed,  at  such  rates 
as  the  United  States  was  paying  on  the  spot  at  the  time.  On  account  of  pay  of  troops 
the  reimbursement  can  only  reasonably  extend  to  such  an  amount  as  the  United  States 
would  have  paid  the  same  officers  and  the  same  men  had  they  been  mustered  into  the 
service.  For  the  hire  of  the  cavalry  horses,  upon  which  the  troops  were  mounted,  the 
United  States'  scale  of  commutation  should  be  allowed.  For  subsistence  the  number  of 
rations  which  the  troops  would  have  consumed  had  they  been  regularly  mustered  into 
the  service,  commuted  at  the  cost  price  of  the  ration  where  they  served,  fixes  the  rate  of 
reimbursement.  For  the  clothing,  an  amount  should  be  reimbursed  the  State  equal  to 
the  usual  commutation  allowance  of  clothing  to  volunteers  when  called  into  service. 

We  think  this  basis  of  adjustment  right.  After  carefully  examining 
each  claim  and  rejecting  such  as  did  not  come  within  the  rules  we  have 
stated,  and  such  as  were  not  sufficiently  proved.  General  Hardie  reports 
that  the  amount  due  to  the  State  of  California,  and  to  the  citizens  thereof, 
on  account  of  the  service  of  the  State  troops  in  the  years  1872  and  1873, 
in  connection  with  what  is  known  as  the  Modoc  War,  and  including  all 
expenses  incident  to  such  service,  is  the  sum  of . 
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The  committee  believe  that  the  sum  of  four  thousand  four  hundred  and 
forty-one  dollars  and  thirty-three  cents  (.14.441  33)  is  fairly  due  to  the  State 
of  California,  and  to  the  citizens  thereof,  in  the  several  sums  allowed  to 
each  in  the  report  of  General  Hardie  before  referred  to.  M'e  therefore 
recommend  the  passage  of  this  bill  with  an  amendment,  which  is  shown 
at  the  foot  thereof. 


EXHIBIT  No.  3. 

Forty-seventh  Congress,  first  session.    H.  E.  42-U.    Printers  Xc,  4624. 

In  the  House  of  Kepresentatives.     February  13,  1882 — Read  twice,  re- 
ferred to  the  Committee  on  ^lilitary  Affairs,  and  ordered  to  be  printed. 
;Mr.  Berry  introduced  the  following  bill: 

A  BILL 

For  the  relief  of  the  State  of  California,  and  the  citizens  thereof. 

Be  it  enacted  by  the  Senate  and  Hovse  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treas- 
ury be  and  he  is  hereby  authorized  and  required  to  pay  to  the  State  of  Cali- 
fornia, and  to  the  citizens  thereof,  or  to  their  heirs,  legal  representatives,  or 
as.signs,  the  sum  of  four  thousand  four  hundred  and  forty-one  dollars  and 
thirty-three  cents,  for  arms,  ammimition,  supplies,  transportation,  and  ser- 
vice of  the  volunteer  forces  in  the  suppression  of  "Indian  hostilities  in  said 
State  in  the  years  eighteen  hundred  and  seventy-two  and  eighteen  hundred 
and  seventy-three,  and  as  specialh^  reported  to  Congress  by  the  Secretary 
of  War  December  fifteenth,  eighteen  hundred  and  seventy-four,  in  his 
report  transmitted  to  the  House  of  Representatives  on  the  ^lodoc  war 
claims  of  California  and  Oregon,  and  as  found  due  and  reported  to  said 
Secretary  by  General  James  A.  Hardie  November  twentieth,  eighteen  hun- 
dred and  seventy-four^ 

EXHIBIT  No.  4. 

Forty-seventh  Congress,  first  session.    S.  145.    Report  No.  114. 

In  the  Senate  of  the  United  States.  December  6, 1881 — Mr.  Grover  asked 
and  by  unanimous  con.sent  obtained  leave  to  bring  in  the  following  bill; 
which  was  read  twice  and  referred  to  the  Committee  on  Military  Affairs. 

P^ebruary  2,  1882 — Reported  by  Mr.  Harrison  with  amendments,  ^•iz.: 
Omit  the  parts  struck  through  and  insert  the  parts  printed  in  italics. 

A   BILL 

To  reimburse  the  State  of  Oregon  for  moneys  paid  by  saul  State  in  the  sup- 
pression of  Indian  hostilities  during  the  Modoc  war,  in  the  years  eighteen 
hundred  and  seventy-two  and  eighteen  hundred  and  seventy-three. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  Oregon 
the  sum  of  seventy  thousand  two  hundred  and  sixty-eight  dollars  and  eight 
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cents,  in  full  for  moneys  paid  by  said  State  in  suppressing  ]\Iodoc  Indian 
hostilities  during  the  Modoc  war,  and  in  defending  the  State  from  invasion 
by  said  Indians,  during  the  years  eighteen  hundred  and  seventy-two  and 
eighteen  hundred  and  seventy-three;  the  said  sum  of  seventy  thovsand  two 
hundred  and  sixty-eight  dollars  and  eight  cents  is  hereby  appropriated  for 
such  purpose  out  of  any  mone3'S  in  the  Treasury  not  otherwise  appropriated. 

Forty-seventh  Congress,  first  session.    Senate.    Report  No.  114. 

In  the  Senate  of  the  United  States.  February  2,  1882— Ordered  to  be 
printed. 

Mr.  Harrison,  from  the  Committee  on  Military  Affairs,  submitted  the 
following 

REPORT. 

[To  accompany  bill  S.  115.] 

The  Military  Committee,  to  whom  was  referred  the  bill  (S.  145)  to  reim- 
burse the  State  of  Oregon  for  moneys  paid  by  said  State  in  the  suppression 
of  Indian  hostilities  during  the  Modoc  war  in  the  years  1872  and  1873, 
respectfully  report : 

That  by  an  Act  of  Congress  passed  June  18,  1874,  the  Secretary  of 
War  was  required  "to  ascertain  the  amount  of  expenses  claimed  to  be 
necessarily  incurred  by  the  States  of  Oregon  and  California,  or  the  citizens 
thereof  for  arms,  ammunition,  supplies,  transportation,  and  ser\'ices  of  the 
volunteer  forces  in  the  suppression  of  Indian  hostilities  in  said  States  in  the 
years  1872  and  1873,  and  report  the  same  to  Congress  at  the  next  session, 
together  with  the  names  of  persons  who  claim  to  be  entitled  to  relief,  together 
with  a  statement  of  the  facts  and  sums  upon  which  such  report  may  be 
based." 

In  obedience  to  the  requirements  of  this  Act,  the  Secretary  of  War  on  the 
tw^entieth  June,  1874,  issued  an  order  detailing  Inspector-General  James 
A.  Hardie  to  make  the  examination  and  report  called  for  by  the  Act.  On 
the  twentieth  November,  1874,  General  Hardie  submitted  his  report  to  the 
Secretary  of  War,  who  on  the  fifteenth  December  following  transmitted  it 
to  Congress,  and  the  same  was  published  as  Ex.  Doc.  45,  House  of  Repre- 
sentatives, second  session  Forty-third  Congress.  From  this  report  it  appears 
that  a  thorough  examination  was  made  on  the  ground  of  all  the  claims  pre- 
sented. The  necessity  for  calling  out  the  State  troops  of  Oregon  to  aid  the 
troops  of  the  United  States  in  protecting  the  settlers  and  in  suppressing  the 
Indian  outbreak  cannot,  the  committee  think,  be  questioned.  These  State 
troops  reported  to  and  in  the  main  acted  under  the  orders  of  the  officers  of 
the  United  States,  and  the  committee  think  that  the  State  should  be  paid 
the  reasonable  expenses  incident  to  the  ser^dce  of  these  troops. 

The  rules  adopted  by  General  Hardie  in  arri\dng  at  the  proper  amount 
to  be  paid  to  the  State  of  Oregon  are  thus  stated  by  him  in  his  report : 

In  this  condition  of  things  it  would  seem  fair  that  the  United  States  should  pay  into  the 
State  Treasury  the  amount  of  the  obligations  of  the  State  for  the  purchase  of  "arms  and 
munitions,  cavalry  and  quartermaster  horses,  and  military  supplies ;  for  transportation, 
forage,  medical  attendance,  and  the  necessary  citizens'  labor  employed,  at  such  rates  as 
the  United  States  was  paying  on  the  sjiot  at  the  time.  On  account  of  pay  of  troops  the 
reimbursement  can  only  reasonably  extend  to  such  an  amount  as  the  United  States  would 
have  paid  the  same  officers  and  the  same  men  had  thej'  been  mustered  into  the  service. 
For  the  hire  of  the  cavalry  horses  upon  which  the  troops  were  mounted  the  United  States' 
scale  of  commutation  should  be  allowed.  For  subsistence  the  number  of  rations  which 
the  troops  would  have  consumed  had  they  been  regularly  mustered  into  the  service,  com- 
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muted  at  the  cost  price  of  the  ration  where  they  served,  fixes  the  rate  of  reimbursement. 
For  the  clothing  an  amount  should  be  reimbursed  the  State  equal  to  the  usual  commuta- 
tion allowance  of  clothing  to  volunteers  when  called  into  service. 

We  think  this  basis  of  adjustment  right.  The  law  of  the  vState  of  Ore- 
gon in  force  at  the  time  expressly  provided  that  the  militia  when  called 
into  service  should  receive  the  compensation  allowed  by  law  to  the  troops 
of  the  United  States.  After  carefully  examining  each  claim  and  rejecting 
such  as  did  not  come  within  the  rules  we  have  stated,  and  such  as  were  not 
suthciently  proved,  General  Hardie  reports  that  the  amount  due  to  the  State 
of  Oregon  on  account  of  the  ser\dce  of  the  State  troops  in  the  years  1872 
and  1873  in  connection  with  what  is  known  as  the  Modoc  war,  and  includ- 
ing all  expenses  incident  to  such  service,  is  the  sum  of  $70,268  08.  The 
committee  believe  this  sum  to  be  fairly  due  to  the  State  of  Oregon  and  rec- 
ommend that  the  bill  be  amended  by  striking  out  the  words  "  one  hundred 
and  thirty-one  thousand  dollars,"  wherever  they  appear  in  the  bill,  and 
inserting  in  lieu  thereof  the  words  ''seventy  thousand  two  hundred  and 
sixty-eight  dollars  and  eight  cents,"  and  as  thus  amended  we  recommend 
the  passage  of  the  bill. 

EXHIBIT  No.  5. 

AN   ACT 

To  reimhur^e  the  State  of  Oregon  and  State  of  California,  and  the  citizens 
thereof  for  moneys  paid  by  said  States  in  the  suppression  of  Indian  hostil- 
ities during  the  Modoc  war,  in  the  years  eighteen  hundred  and  seventy-two 
and  eighteen  hundred  and  seventy-three. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  Oregon 
the  sum  of  seventy  thousand  two  hundred  and  sixty-eight  dollars  and  eight 
cents,  in  full  for  moneys  paid  by  said  State  in  suppressing  Modoc  Indian 
hostilities  during  the  Modoc  war,  and  in  defending  the  State  from  invasion 
by  said  Indians,  during  the  years  eighteen  hundred  and  seventy-two  and 
eighteen  hundred  and  seventy-three;  the  said  sum  of  seventy  thousand 
two  hundred  and  sixty-eight  dollars  and  eight  cents  is  hereby  appropriated 
for  such  purpose  out  of  any  moneys  in  the  Treasury  not  otherwise  appro- 
priated. 

Sec.  2.  That  the  Secretary  of  the  Treasury  be  and  he  is  hereby 
authorized  and  required  to  pay  to  the  State  of  California,  and  to  the 
citizens  thereof,  or  to  their  heirs,  legal  representatives,  or  assignees,  the  sum 
of  four  thousand  four  hundred  and  forty-one  dollars  and  thirty-three  cents, 
for  arms,  ammunition,  supplies,  transportation,  and  services  of  the  volun- 
teer forces  in  the  suppression  of  Indian  hostilities  in  said  State  in  the  years 
eighteen  hundred  and  seventy-two  and  eighteen  hundred  and  seventy-three, 
and  as  the  same  were  specifically  reported  to  Congress  by  the  Secretary  of 
War  December  fifteenth,  eighteen  hundred  and  seventy-four,  in  his  report 
transmitted  to  the  House  of  Representatives  on  the  Modoc  war  claims  of 
California  and  Oregon,  and  as  found  due  and  reported  to  said  Secretary  by 
General  James  A.  Hardie,  United  States  Army,  November  twentieth, 
eighteen  hundred  and  seventy-four;  and  said  sum  is  hereby  appropriated 
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for  the  purpose  aforesaid  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated. 

Approved  January  6,  1883. 

United  States  Statutes  at  Large,  page  399,  chap.  12. 


EXHIBIT  No.  6. 

Treasury  Department,  Third  Auditor's  Office,  > 
Washington,  D.  C,  June  23,  1886.         ) 

Sir:  As  requested  in  your  letter  of  the  seventeenth  instant,  I  inclose 
herewith  statement  of  the  account  of  the  State  of  California,  for  expenses 
incurred  by  said  State  during  the  "  Modoc  Indian  War." 

The  amount  was  credited  the  State  under  Act  of  Congress,  approved 
January  6, 1883.  and  apphed  to  the  sum  of  $7,588  98*,  delinquent  and  due 
on  account  of  direct  tax. 

Very  respectfully,  etc., 

JXO.  S.  WILLIARD,  Auditor. 

Jno.  S.  Mullan,  Esq.,  Xo.  1310  Conn.  Ave.,  Washington,  D.  C. 

*  Should  be  ?7,093  26. 


Memorandnm  of  Amounts  paid  hy  the  State  of  California  for  Transportation  of  Arms,  etc., 
during  the  years  1873  and  1874-     Expenses  occasioned  by  the  "  Modoc  TTar." 

Wells,  Fargo  &  Co.  January  10,  1873.  Transportation  of  four  cases  arms  and  four 
boxes  ammunition  from  Sacramento  to  Reno.  1,460  pounds,  at  three-quarters 
cents  per  pound— .$47  45;  also  amount  paid  Thos.  Skadden  on  the  above  from 
Reno  to  Dorris  Bridge— .$87  84.    Total $135  29 

Wells,  Fargo  &  Co.    March  3,  1873.    Transportation  of  arms  to  Siskiyou 186  75 

Wells,  Fargo  &  Co.  May  21,  1873.  Transportation  of  eight  cases  of  arms  to  Red- 
ding  -- 45  10 

Johnson  &  Hearn  (Redding).  June  6, 1873.  Transportation  of  arms  from  Sacra- 
mento to  Scott's  Bar --    66  00 

Central  Pacific  R.  R.  Co.  June  20,  1874.  Transportation  of  arms,  etc.,  from  Scott's 
Bar  to  Sacramento -     62  58 

Total $495  72 

Treasury  Department,  Third  Auditor's  Office,  June  23, 1886. 

LEE  W.  FU>'K. 
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EXHIBIT  No.  1. 

[Copy.] 

State  of  California,  Executive  Department,  ) 
Sacramento,  Cal.,  July  12,  1882.  j" 

Captain  John  ]\Iullan,   Washington,  D.  C. :  • 

De.\r  Sir  :  In  reply  to  your  favor  of  the  twenty-second  ultimo,  relative  to 
certain  claims  of  this  State  against  the  United  States,  for  money  expended 
and  indebtedness  assumed  in  repelling  invasions,  suppressing  insurrec- 
tions and  Indian  hostilities,  I  hereby  authorize  you,  on  behalf  of  the  State 
of  California,  to  represent  the  same  in  endeavoring  to  recover  such  amount 
as  may  be  found  due  and  owing  by  the  United  States  Government  to  the 
State  of  California,  on  the  express  condition  stated  in  your  communication 
of  the  twenty-second  ultimo. 

Very  respectfully, 

GEORGE  C.  PERKINS S, 

Governor  of  California. 


EXHIBIT  No.  2. 

REPORT  OF  THE   JOINT  COMMITTEE  OF  THE    SENATE   AND 
ASSEMBLY  ON  THE  INDIAN  WAR  INDEBTEDNESS. 

Sacramento,  February  21,  1872. 

Mr.  President:  The  Committee  on  Claims  of  both  Houses,  to  whom  was 
referred  the  matter  of  the  Indian  war  indebtedness  of  the  State,  beg  leave 
to  submit  the  following  report: 

history  of  the  indebtedness. 

Being  impressed  with  the  belief  that  a  complete  history  of  the  matter  is 
necessary  to  its  perfect  comprehension,  we  have  deemed  it  proper  to  com- 
mence at  the  beginning  and  trace  its  various  fortunes  up  to  the  present 
time. 

The  war  bonds  of  1851  were  issued  in  pursuance  of  the  Act  of  February 
15.  1851  (Statutes  of  1851,  page  520),  the  first  section  of  which  reads  as 
follows: 

Section  1.  By  virtue  of  the  power  given  to  the  Legislature  by  the  Constitution  of  this 
State,  Article  YIII — in  case  of  war  to  repel  invasion  or  suppress  insurrection— a  loan  not 
exceeding  lf.500,000  is  hereby  authorized  to  be  negotiated  upon  the  faith  and  credit  of  the 
State,  payable  in  ten  years,  and  at  any  jieriod  after  five  years  at  the  pleasure  of  the  h^tate; 
said  loan  to  bear  a  rate  of  interest  not  exceeding  twelve  per  cent  per  annum,  payable 
annually  or  semi-annually,  at  such  place  as  the  contracting  parties  may  agree;  provided, 
however,  that  the  interest  of  the  first  year  may  be  paid  in  advance  out  of  the  loan  thus 
made. 

The  interest  was  made  payable  semi-annually,  and  fell  due  in  March  and 
September  of  each  \'ear. 
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The  bonds  of  1852  were  issued  in  pursuance  of  the  Act  of  May  3,  1852 
(Statutes  1852,  page  59),  the  first  section  of  which  reads  as  follows: 

Section  1.  A  sum  not  exceeding  $600,000  is  hereby  appropriated  and  set  aside  as  an 
additional  War  Fund,  payable  in  ten  years  out  of  any  moneys  which  may  be  appropriated 
by  Congress  to  defray  the  expenses  incurred  by  the  State  of  California,  and  interest 
thereon  at  the  rate  of  seven  (7)  per  cent  per  annum,  in  the  suppression  of  Indian  hostili- 
ties, or  out  of  the  proceeds  of  the  sale  of  any  public  lands  which  may  be  donated  or  set 
aside  by  Congress  for  that  purpose;  and  should  no  such  appropriation  or  donation  be 
made,  or  if  an  amount  sufficient  should  not  be  appropriated  or  donated  within  the  said 
ten  years,  then  the  bonds  authorized  to  be  issued  by  this  Act  shall  be  good  and  valid 
claims  against  the  State,  and  shall  be  paid  out  of  any  moneys  in  the  Treasury  not  other- 
wise appropriated,  to  pay  the  expenses  of  the  expeditions  mentioned  in  this  Act. 

The  interest  was  made  payable  in  annual  installments,  and  fell  due  in 
January  of  each  year. 

Under  this  Act  further  appropriations  were  made  in  1853,  as  follows: 

By  Act  of  Ifith  April - $23,000 

Bv  Act  of  16th  April.. 2,500 

By  Act  of  18th  May 2.3,000 

It  is  thus  seen  that  by  the  Act  of  1851  the  bonds  were  issued  upon 
the  same  terms  as  other  bonds,  and  that  by  the  Act  of  1852  the  State 
expressly  bound  herself  to  pay  them,  if  the  General  Government  did  not. 

The  bonds  of  1857  were  issued  on  far  different  terms,  as  the  following 
section  from  the  Act  authorizing  their  issue  will  show  (Statutes  1857,  page 
262): 

Section  1.  A  sum  not  exceeding  $410,000  is  hereby  appropriated  and  sert  apart  as  a 
"War  Fund,"  payable  out  of  any  moneys  that  may  be  appropriated  by  Congress  to  this 
State,  to  defray  the  expenses  incurred  in  the  suppression  of  Indian  hostilities,  as  specified 
in  this  Act. 

The  bondholders  therefore  took  these  bonds  with  the  express  understand- 
ing that  they  must  look  to  the  General  Government  for  their  redemption. 
It  is  sufhcient  to  say  that  an  appropriation  was  made  by  Act  of  Congress, 
March  2,  1861  (Statutes  at  Large,  Vol.  XII,  page  199),  for  this  purpose. 
The  money  was  paid  into  the  State  Treasury,  and  the  matter  is  at  an  end. 

We  have  only,  then,  to  deal  with  the  issue  of  1851  and  1852.  An  appro- 
priation to  pay  these  bonds  with  interest  was  made  by  Congress,  August  5, 
1854,  in  the  following  terms  (Statutes  at  Large,  Vol.  X,  page  583): 

Section  1.  And  be  it  further  enacted,  that  the  Secretary  of  War  be  and  he  is  hereby 
authorized  and  directed  to  examine  into  and  ascertain  the  amount  of  expenses  incurred 
by  the  State  of  California  in  the  suppression  of  Indian  hostilities  within  the  said  State 
prior  to  the  first  day  of  January,  Anno  Domini  1854,  and  that  the  amount  of  such 
expenses,  when  so  ascertained,  be  paid  into  the  Treasury  of  said  State;  -provided,  that  the 
sum  so  paid  shall  not  exceed  in  amount  the  sum  of  $924,259  65,  which  amount  is  hereby 
appropriated  out  of  any  moneys  in  the  Treasurj^  not  otherwise  appropriated. 

On  May  4, 1855  (Statutes  1855,  page  241),  the  Legislature  passed  an  Act 
for  the  purpose  of  utilizing  this  appropriation,  the  Act  in  substance  pro- 
viding for  the  surrender  of  the  war  bonds  of  1851  and  1852,  it  being  thought 
at  that  time  that  the  whole  amount  appropriated  by  Congress  would  be 
paid  into  the  State  Treasury.  In  this  the  State  and  bondholders  were  mis- 
taken, as  the  following  extracts  from  the  message  of  Governor  Bigler  will 
show  (Senate  Journal,  seventh  session,  page  27): 

By  reference  to  pages  .582  and  583  of  the  United  States  "Statutes  at  Large"  of  1854,  it 
will  be  seen  that  the  section  numbered  three  [9]  of  the  Act  making  appropriations  for  the 
support  of  the  army,  directs  the  Secretary  of  War  "  to  examine  into  and  ascertain  the 
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amount  of  expenses  incurred  and  now  actualh/  jmid  by  the  State  of  California  in  the  sup- 
pression of  Indian  hostilities  within  the  said  State  prior  to  the  first  day  of  January,  A.  D. 
1854,  and  that  the  amount  of  such  expenses,  when  so  ascertained,  be  'paid  into  the  Treas- 
in-y  of  tlie  said  State." 

In  ocmipliaiue  with  the  provision  of  law  above  quoted,  the  Act  of  last  session  was 
passed,  and  statements  certitied  by  the  ]>ro]ier  constitutional  officers,  duly  forwarded  by 
me  to  Washington  City,  under  the  impression  that  nothing  further  was  necessary  or 
requisite  under  the  law  of  Congress,  to  authorize  the  i)rompt  and  immediate  payment  into 
the  State  Treasury  of  the  sum  ajiijropriated  by  Congress. 

This  impression,  however,  it  seems  was  incorrect,  and  the  Secretary  of  War  positively 
refused  to  pay  to  the  State  the  amount  due  and  appropriated  until  he  shall  have  examined 
the  accounts  and  vouchers  on  which  the  original  warrants  or  bonds  were  issued. 

These  accounts  and  vouchers,  it  is  proper  here  to  remark,  are  a  part  of  the  archives  of 
the  State,  and  as  such  are  required  to  be  kei)t  at  the  seat  of  government,  as  constituting 
not  only  a  complete  history  and  expos^  of  the  several  Indian  wars,  but  as  a  basis  of  the 
action  of  the  Controller  antl  Board  of  Commissioners  of  the  War  Debt,  and  as  such  their 
proi)er  place  is  among  the  records  of  the  State. 

I'ndor  the  law  no  officer  of  the  Government  has  the  right,  if  he  so  desired,  to  remove 
them  without  express  legislative  authority,  either  for  the  satisfaction  or  information  of  an 
officer  of  the  Federal  Government,  or  for  any  other  purpose  whatever. 

The  law  of  Congress  which  was  intended  to  govern  the  action  of  the  Secretary  of  War, 
in  my  opinion,  does  not  require  his  examination  into  the  proprietji  or  necessity  of  any  or 
all  of"  the  expenditures  of  the  State  in  the  suppression  of  Inclian  hostilities;  Imt  directs 
him  to  "examine  into  and  ascertain  the  ainuvnl  of  c.r])eitses  incurred  and  actnalli/  paid,'^  and 
upon  such  ascertainment  to  pay  the  same  into  the  Treasury  of  the  State  of  California; 
provided  such  amount  should  not  exceed  the  sum  of  .1924,259  65. 

The  Secretary  of  War,  however,  has  deemed  it  his  duty  to  require  the  original  vouchers 
and  papers,  and  to  refuse  payment  of  the  amount  appropriated  until  they  shall  have  been 
furnished. 

Although  fixed  in  the  belief  that  so  far  as  the  State  of  California  is  concerned  the 
requirements  of  the  law  of  Congress  on  the  subject  have  been,  on  her  part,  fully  complied 
with,  and  that  the  Secretary  of  War,  having  from  statements  authenticated  by  the  proper 
State  officers  "ascertained  the  amount  actualh/  paid"  should  without  further  question  or 
delay,  in  accordance  with  the  law  of  Congress,  have  paid  the  amount  appropriated  "into 
the  Treasury  of  the  State  of  California,"  it  is  neither  my  intention  nor  clesire  in  this  com- 
munication'to  call  in  question  or  advert  to  the  jjropriety  of  justice  of  the  action  of  the 
Secretary  of  War  in  the  premises,  further  than  to  dissent  from  the  correctness  of  his 
decision^  as  being,  in  my  opinion,  unwarranted  by  the  language  of  the  Act  of  Congress 
making  the  appropriation,  and  also  to  express  sincere  regret  that  months  of  delay  in  pay- 
ment must,  under  the  circumstances,  necessarily  ensue,  burdening  the  State  with  a  large 
sum  in  the  shape  of  interest  on  the  outstanding  war  bonds  and  warrants. 

Without  further  comment,  the  whole  subject  is  commended  to  your  careful  consideration, 
for  such  action  in  the  premises  as,  under  all  the  circumstances,  may  by  you  be  deemed 
proper  and  necessary  to  secure  to  California  the  prompt  payment  of  the  amount  long 
since  ordered  by  Act  of  Congress  into  the  Treasury  of  the  State. 

In  accordance  with  resolutions  of  both  branches  of  the  Legislature, 
requesting  from  the  Governor  such  information  as  was  in  his  hands  regarding 
the  condition  of  the  war  debt,  and  its  payment  by  the  General  Government, 
Governor  Johnson  transmitted  a  message  to  the  Legislature  on  the  thirty- 
first  of  January,  1856,  an  extract  from  which  is  given  as  follows  (Senate 
Journal,  seventh  session,  page  226): 

It  is  needless  to  inquire  whether  the  Secretarj'  of  War  has  misapprehended  the  sTpirit 
and  intent  of  the  Act  of  Congress  making  the  api)ropriation,  in  rejecting  the  certified 
copies  of  vouchers  forwarded  him,  as  satisfactory  evidence  of  the  payments  made  by  the 
State;  neither  at  this  time  can  any  beneficial  results  attend  the  discussion  of  an  issue 
seemingly  foreshadowed  by  the  Secretary's  letter,  involving  a  construction  of  the  law 
which  woidd  invest  him  with  discretionary  power  to  allow  or  reject  at  pleasure  s])ecific 
items  of  expenditure  which  have  been  assumed  by  the  State.  I  must  confess,  however, 
that  an  assum])tion  of  authority  so  unwarranted  as  I  lielieve  this  to  be  is  quite  manifest, 
and  I  am  ap]irehensive  that  the  aid  of  further  Coiigrcssif)nal  legislation  will  have  to  be 
invoked  ere  our  State  will  derive  the  lieucfits  of  the  entire  sum  ap])ropriated. 

If  the  Secretary  of  War  shall,  by  virtue  of  the  authority  given  him  to  examine  into 
these  claims,  assert  the  right  to  go  behind  the  act  of  the  Board  of  Examiners,  and  inquire 
whether  the  demands  were  such  as  ought  to  have  been  allowed,  aiul  the  evidence  on  wliich 
the  ]>aynients  were  i)redicated,  as  apjiears  of  record,  sufficient  to  sustain  their  decision,  I 
doubt  not  that  the  exacting  requirements  of  the  Secretary  and  his  auditing  officers  would 
find  abundant  i)retexts  to  reduce  the  sum  materially. 

In  the  various  military  expeditions  which  Calif("irnia,  in  defense  of  her  citizens,  was 
conn)elled  to  undertake,  either  from  inability  or  neglect  of  the  General  Government  to 
provide  such  defense — owing  to  the  condition  of  the  country  at  those  periods — with  our 
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state  credit  most  ruinously  depreciated,  prices  were  paid  for  supplies,  and  many  expenses 
incurred,  which  to  us  even  now  would  appear  enormous. 

Furthermore,  in  the  settlement  of  accounts  by  the  Board  of  Examiners,  and  in  some 
few  instances  before  committees  of  the  Legislature,  the  introduction  of  oral  testimony  on 
behalf  of  claimants  was  permitted,  which^  no  doubt,  to  them  was  conclusive;  but,  unfor- 
tunately, the  evidence  was  not  perpetuated. 

From"  these  and  other  causes  we  may  be  much  embarrassed  if  the  exercise  of  such  dis- 
cretionary power  shall  be  persisted  in.  Whilst,  therefore,  hoping  our  fears  may  prove 
groundless,  still  these  misgivings  should  suggest  to  our  minds  the  necessity  of  extreme 
caution  and  deliberation  regarding  the  measures  now  to  be  adopted. 

Let  us  so  fortify  ourselves  against  all  possible  contingencies  that  further  delay  in  securing 
the  payment  of  this  money  may  not  be  the  fruits  of  our  own  ineflScient  legislation. 

In  the  first  place  authority  should  be  given  to  transmit  to  the  Secretary  of  War  the 
original  vouchers,  and  at  a  reasonable  expenditure  secure  the  services  of  such  person  or 
persons  as  may  be  necessary  in  the  prosecution  of  these  claims  before  that  officer.  One 
of  our  present  members  of  Congress,  General  J.  W.  Denver,  and  of  him  I  speak  particu- 
larly, on  account  of  his  former  position  as  one  of  the  Board  of  Examiners,  will,  no  doubt, 
lend  his  cooperation  without  compensation  by  the  State.  Such  assistance  will  be  all 
important,  as  a  very  large  portion  of  these  claims  were  examined  before  him  and  allowed, 
and  he  is,  consequently,  possessed  of  an  intimate  knowledge  of  all  matters  connected  with 
this  indebtedness.  There  is  another  gentleman,  however,  A.  J.  F.  Phelan,  whose  services 
are  indispensably  necessary  to  the  successful  prosecution  of  these  claims.  In  this  I  speak 
partially  from  my  own  personal  knowledge  as  well  as  from  the  testimony  of  the  late 
Board  of  Examiners,  to  whose  efficiency  and  understanding  of  the  whole  subject  they 
voluntarily  bear  witness. 

Mr.  Phelan  was  the  Clerk  of  that  Board  for  nearly,  if  not  quite,  the  entire  period  during 
which  the  seven  per  cent  bonds  were  being  issued,  and  from  his  position  necessarily 
became  familiar  with  all  the  vouchers  and  testimony  adduced  in  support  of  the  claims 
presented:  and  his  usefulness  to  the  State  in  connection  with  these  claims  against  the 
Government  can  be  readily  foreseen;  and  I  would,  therefore,  suggest  that  his  services  be 
secured,  which  I  am  advised  by  him  can  be  effected  on  terms  quite  reasonable  to  the  State. 

From  the  foregoing  it  is  plain  that  additional  legislation  was  absolutely 
necessary,  and  thereupon  followed  the  Act  of  April  19. 1856  (Statutes  1856, 
page  206),  which  created  the  ''Board  of  War  Debt  Commissioners,"  and 
defined  their  powers  and  duties.  By  the  terms  of  this  Act  Samuel  B. 
Smith  and  J.  W.  Denver  were  appointed  a  Board  of  Commissioners  to 
prosecute  before  the  Secretary  of  War  the  claims  of  the  State  subject  to  be 
paid  ovit  of  the  appropriation  above  set  forth.  The  Act  then  proceeds  to 
define  their  duties  in  the  matter  of  advertising  for  bids  for  surrender  of  the 
bonds  of  1851  and  1852 — the  former  to  have  the  preference.  This  was  done 
to  secure  the  payment  of  those  bonds  in  full  in  case  the  appropriation 
should  be  deficient,  which  it  might  well  have  been  had  payments  been 
made  up  to  the  time  of  presentation.  It  was  expected  by  the  Legislature 
that  payment  would  be  so  made,  for  Section  5  pro\'ides  that  the  Commis- 
sioners shall  "  examine  and  compute  the  amount  of  principal  and  interest 
due  up  to  time  of  presentation  for  redemption^  if  before  the  period  indicated 
when  they  shall  cease  to  bear  interest;  otherwise  at  the  period  so  indicated." 
This  Act  of  the  Legislature  was  followed  by  the  follov^ing  Congressional 
enactment  (Statutes  at  Large  XL  page  91): 

Section  8.  And  be  it  further  enacted,  that  the  Secretary  of  War  is  hereby  authorized 
and  directed  to  pay  to  the  holders  of  the  war  bonds  of  the  State  of  California  the  amount 
of  money  appropriated  by  Act  of  Congress  approved  May  [August]  5, 1854,  in  payment  of 
expenses  incurred  and  now  actually  paid  by  the  State  of  California  for  the  suppression  of 
Indian  hostilities  within  the  said  State  prior  to  the  first  day  of  January,  A.  D.  1854,  under 
the  following  restrictions  and  regulations:  before  any  bonds  shall  be  redeemed  by  the 
Secretary  of  War  they  .shall  be  presented  to  the  Board  of  Commissioners  appointed  by 
the  Legislature  of  said  State,  by  an  Act  approved  April  19,  185'5,  and  the  amount  due  and 
payable  upon  each  bond  be  indorsed  thereon  by  said  Commissioners.  Upon  presentation 
to  the  Secretary  of  War  of  any  bond  or  bonds  thus  indorsed  it  shall  be  his  duty  to  draw 
his  warrant  in  favor  of  the  holder  or  holders  thereof  for  the  amount  certified  to  be  due 
upon  the  same  by  the  said  Commissioners  upon  the  Secretary  of  the  Treasury,  who  is 
hereby  directed  to  pay  the  same;  provided,  that  said  amount  in  the  aggregate  shall  not 
exceed  the  amount  of  money  appropriated  by  Act  of  Congress  approved  August  5, 1854; 
said  bonds,  after  redemption,  and  after  taking  off  the  coupons  that  may  remain  unpaid, 
shall  be  delivered  to  the  Secretarv  of  War  to  be  canceled. 
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The  Commissioners  were  met  at  the  threshold  by  an  unforeseen  com- 
pheation,  which  rendered  it  impossible  for  them  to  comply  strictly  with 
the  terms  of  the  Act  of  the  Legislature;  for  by  that  Act  they  were  com- 
pelled, as  has  been  seen,  to  allow  interest  up  to  the  time  of  presentation  of 
the  bonds,  while  by  the  ruling  of  the  Third  Auditor,  which  ruling  was 
affirmed  by  the  Secretar}'  of  War,  interest  could  only  be  allowed  up  to  the 
first  of  January,  1854.  Thus  it  happened  that  no  pro^dsion  was  made  for 
the  interest  between  that  time  and  September  1,  1856,  when  the  Commis- 
sioners advertised  for  surrender  of  bonds.  The  ruling  of  the  Third  Audi- 
tor rendered  it  unnecessary^,  as  the  Commissioners  truly  say,  to  give  prefer- 
ence to  the  bonds  of  1851,  for  by  only  pa}dng  interest  up  to  January  1, 

1854,  the  Congressional  appropriation  would  be  more  than  sufficient  for  the 
purpose.  In  order  to  present  this  matter  in  its  clearest  light,  we  give 
below  the  decision  of  the  Third  Auditor,  with  that  of  the  Secretary  of 
War,  in  affirmation  (Report  of  Committee  on  Finance,  in  Appendix  to 
Senate  and  Assembly  Journal,  fourteenth  session) : 

Treasury  Department,  Third  Auditor's  Office,  ) 
September  3,  1856.     j 
Hon.  Jefferson  Davis,  Secretary  of  War: 

Sir:  I  have  the  honor  to  submit  herewith  for  your  consideration  and  decision  a  commu- 
nication addressed  to  me  to-day  by  J.  W.  Denver  and  Samuel  B.  Smith,  Esqs.,  California 
War  Debt  Commissioners,  inclosing  a  copy  of  a  letter  from  them  to  you  of  the  thirtieth 
ultimo. 

In  these  communications  the  Commissioners  raise  two  points  relative  to  the  payment 
of  the  war  bonds  issued  by  the  State  of  California,  the  redemption  of  which  is  provided 
for  by  the  Acts  of  the  fifth  of  August,  1854,  and  eighteenth  of  August,  1856,  to  wit: 

FirKt — Whether  interest  upon  the  bonds  will  be  allowed  for  any  time  beyond  the  first 
dav  of  January,  1854,  to  which  it  is  calculated. 

Second — Whether  any  war  bonds  will  be  redeemed  (upon  Commissioners  certifying- 
them  to  be  genuine,  due,  and  payable)  that  were  issued  by  the  State  of  California  in  the 
years  1854  and  18.55,  in  payment  of  expenses  incurred  in  the  suppression  of  Indian  hostil- 
ities in  said  State;  or,  in  other  words,  whether  the  money  ap})ropriated  by  the  Act  of 
Congress  of  the  fifth  of  August,  18.54,  can  be  applied  to  the  payment  of  indebtedness 
accruing  against  the  State  of  California,  either  as  principal  or  interest,  since  the  first  day 
of  January,  1854,  the  same  not  having  been  included  in  the  estimate  on  which  the  approjyriation 
was  madef 

In  submitting  these  points,  I  take  the  liberty  of  expressing  the  following  opinion: 

First — If  the  result  of  the  investigation  now  going  on  in  this  office  shall  show  that  the 
sum  appropriated  by  the  Act  of  1854  will  be  sufficient  to  pay  the  principal  of  the  seven 
and  twelve  per  cent  war  bonds  and  interest  beyond  the  first  day  of  January,  1854,  then, 
in  my  judgment,  such  interest  can  be  paid  to  the  extent  of  the  appropriation,  up  to  and 
not  beyond  the  fifth  of  August,  1854,  the  day  the  law  was  approved  by  the  President; 
otherwise,  not.  But  if  the  appropriation  shall  turn  out  to  be  insufficient  for  the  satisfac- 
tion of  the  bonds,  with  interest,  to  the  first  day  of  January,  1854,  then,  in  my  opinion, 
they  be  paid  pro  rata  to  the  extent  of  the  appropriation. 

^cond — The  admission  of  the  Commissioners,  that  the  war  bonds  issued  in  1854  and 

1855,  either  i)rincipal  or  interest,  were  not  included  in  the  estimate  upon  which  the  appro- 
priation was  made  in  the  Act  of  the  fifth  of  August,  1854,  is,  in  my  judgment,  conclusive 
on  this  point. 

I  cannot  see  how  the  amount  thus  appropriated  can  be  applied  to  any  object  outside 
the  estimate  upon  which  it  was  based,  unless  expressly  directed  by  the  supplemental 
Act  of  the  eighteenth  of  August,  1856. 

The  latter  Act  contains  no  such  special  direction,  and  the  bonds  issued  in  1854  and 
1855,  are  therefore  clearly  excluded  from  all  the  benefits  of  the  original  appropriation. 

I  am,  with  great  respect,  vour  obedient  servant, 

W.  H.  S.  TAYLOR,  Acting  Auditor. 

The  following  is  the  decision  of  the  honorable  Secretary  of  W^ar  upon 
the  foregoing  report: 

I  concur  in  the  view  of  the  Third  Auditor,  as  to  the  date  to  which  interest  may  be 
calculated,  and  entertain  no  doubt  as  to  the  inapplicability  of  the  appropriation  to  bonds 
issued  after  the  date  of  the  Appropriation  Act  of  August  5,  18.54,  as  it  provided  only  for 
expenses  which  had  been  incurred  jirior  to  the  first  of  January,  18;>4,  in  the  suppression 
of  Indian  hostilities  within  the  State  of  California.    Should  the  appropriation  be  inade- 
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quate  to  meet  the  obligation  for  which  it  was  provided,  then  it  will,  of  course,  be  necessary 
to  pav  pro  rata. 

'  JEFFERSON  DAVIS,  Secretary  of  War. 

War  Department,  September  4,  1856. 

It  is  thus  seen  that  the  Commissioners  were  precluded  from  complying 
with  the  strict  terms  of  the  law  under  which  they  were  authorized  to  act, 
and  that  they  were  thus  reduced  to  the  alternative  of  carrying  out  their 
instrvictions  as  nearly  as  possible  or  of  throwing  up  their  trust,  and  thus 
saddling  the  State  with  a  burden  of  constantly  accruing  interest.  That 
they  did  wisely  in  accepting  the  former  alternative  your  committee  have 
little  doubt. 

In  order,  however,  to  make  the  action  of  the  Commissioners  perfectly 
clear,  we  have  deemed  it  best  to  give  their  two  reports  in  full,  with  the 
exception  of  the  tables  annexed  to  them.  Their  first  report  can  be  found 
on  page  six  hundred  and  eighteen  of  Senate  Journal,  thirteenth  session, 
where  it  is  incorporated  in  report  of  Senate  Finance  Committee.  Their 
second  report  is  in  Appendix  to  Senate  Journal,  eleventh  session: 

REPORT   OF  COMMISSIONERS  OF  CALIFORNIA  WAR  DEBT. 

To  his  Excellency  J.  Neely  Johnson,  Governor  of  the  State  of  California: 

Sir:  The  Commissioners  appointed  by  the  Act  of  April  19,  1856,  to  liquidate  the  war 
debt  of  the  State,  beg  leave  to  report: 

That  in  accordance  with  the  provisions  of  said  Act,  so  soon  after  the  same  as  practica- 
ble they  opened  an  office  in  the  City  of  Washington  and  made  application  to  the  Secre- 
tary of'  War,  as  by  said  Act  directed,  for  payment  of  the  sum  of  money  appropriated  by 
Congress  in  payment  of  expenses  incurred  "by  the  State  in  suppression  of  Indian  hostil- 
ities." As  evidence  of  said  indebtedness  the  Commissioners  submitted  a  certified  copy  of 
the  War  Bond  Register  of  said  State,  the  various  Acts  of  the  Legislature  authorizing  the 
issuance  of  said  bonds,  and  the  Journals  of  the  Legislature  exhibiting  the  action  of  that 
body  in  relation  to  the  same;  proposing,  further,  to  deliver  him  the  bonds  issued  by  the 
State  before  making  requisition  for  said  money.  In  reply,  the  Secretarj'^  of  War  stated  in 
substance  that  the  proofs  submitted  were  ins'ufficient;  that  he  could  not  recognize  the 
bonds  as  evidence  of  the  indebtedness,  but  that  the  Act  of  Congress  of  August  5, 1854, 
under  which  Act  the  appropriation  was  made,  would  require  him  to  go  into  an  examina- 
tion of  the  original  vouchers.  As  this  course  of  procedure  would  have  involved  great 
delay  and  difficulty,  and  being  satisfied  from  the  condition  of  the  original  vouchers, 
■which  were  in  very 'many  instances  informal,  that  a  large  portion  of  them  would  be  dis- 
allowed, we  applied  to  Congress  for  relief,  and  a  bill  was  introduced  at  our  instance 
directing  the  Secretary  of  War  to  pay  over  the  full  amount  of  the  appropriation  as 
directed  by  the  Legislature  of  the  State  of  California.  The  bill  meeting  with  violent 
opposition  influenced  to  a  great  extent  by  the  holders  of  the  seven  per  cent  bonds,  who 
felt  aggrieved  at  the  manner  of  distributing  the  appropriation  directed  by  said  Act,  and 
being  unwilling  to  give  our  sanction  to  any  Congressional  action  which  might  clash  with 
the  Act  of  the  State  of  California,  we  finally  submitted  to  the  Secretary  of  War  all  the 
books  and  original  papers  in  our  possession,  offering  to  make  all  necessary  explanation, 
etc.  As  we  had  anticipated,  the  examination  was  delayed,  and  after  several  interviews 
with  the  accounting  officers  to  whom  the  vouchers  had  been  referred  by  the  Secretary  of 
War,  and  being  convinced  that  the  interest  of  the  State  would  greatly  suffer  should  a 
settlement  be  made  upon  such  a  basis,  we  finally  agreed  with  the  bonclholders  to  a  bill 
providing  a  pro  rata  distribution  of  the  appropriation,  viz. :  the  payment  of  the  principal 
of  all  the  bonds  issued  prior  to  January  1,  1854,  and  interest  on  the  same  up  to  that  date. 
This  bill  passed.  Immediately  upon  its  passage  the  Commissioners  advertised  for  the 
redemption  of  said  bonds  in  various  daily  papers,  a  list  of  which  will  be  found  in  the 
minutes  of  the  Commissioners  accompanying  this  report,  which  advertisement  directed 
that  all  bonds  should  be  presented  to  the  Commissioners  before  the  first  day  of  Septem- 
ber, after  which  dlate  they  would  cease  to  bear  interest.  Upon  an  examination  of  the  Act 
we  found  a  mistake  had  occurred  which  apparently  left  to  the  Commissioners  the  power 
of  carrying  out  the  direction  of  the  State  in  the  disbursement  of  the  appropriation.  We 
immediately  applied  to  the  Secretary  of  War,  asking  his  construction  of  the  Act.  It 
wdll  be  seen  by  reference  to  the  correspondence  which  accompanies  this  report  that  the 
Secretary  of  War  would  not  permit  any  portion  of  the  appropriation  to  be  applied  to  the 
redemption  of  bonds  issued  since  the  first  of  January,  1854.  nor  for  the  payment  of 
interest  accumulating  since  that  date  on  bonds  previously  issued.  This  construction 
rendered  it  unnecessary  to  make  any  distinction  between  the  seven  and  twelve  per  cent 
bonds,  and  superseded"  the  necessity  of  advertising  for  bids  as  directed  by  the  Act  of 
California. 

Under  the  instruction  of  the  Secretary  of  War  the  Commissioners,  as  bonds  were  pre- 
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sented,  certified  to  the  genuineness  of  each  bond,  and  the  amount,  principal  and  interest, 
due  thereon  uj)  to  the  first  day  of  January,  1854.  The  full  amount  certified  to  by  the  Com- 
missioners is  as  follows: 

Of  twelve  per  cent  bonds,  principal,  $177,000;  interest  on  the  same,  $55,G83  97.  Of  seven 
per  cent  bonds,  principal,  .$559,750;  interest  on  the  same,  $48,214  68.  Amounting  in  all  to 
?>S4i!,04S  ().5— a  full  statement  of  which  accompanies  this. 

The  full  amount  jiaid  l)y  the  United  States  Government  up  to  the  fifteenth  day  of  No- 
vember, lf<.5(>,  is  $814,4.5()  84,"as  ajipears  per  statement  of  the  Third  Auditor,  which  accompa- 
nies this,  leaving  unpaid  of  the  bonds  at  that  time  certified,. '?2(i.l91  81;  of  which,  $15,220  20 
had  been  presented  to  the  Secretary  of  War,  the  balance,  $10,971  (il,  still  being  in  the  hands 
of  the  holders.  This  amount  ha.s  no  doubt  been  paid  in  full.  The  interest  coupons 
belonging  to  all  the  bonds  presented  to  the  Commissioners  were  detached  from  the  bonds 
and  distributed  as  follows: 

Of  seven  per  cent  bonds,  coupons  one  and  two,  up  to  January  1,  1854,  were  attached  to 
the  bonds  and  have  been  paid;  coupons  three  and  four,  up  to  January  1,  185(>,  have  been 
returned  to  the  holders,  stamped  as  follows:  "California  War  Bond  Coupon."  Coupon 
number  five,  from  January  1,  18.5(),  to  January  1.  1857,  similarly  stamped,  with  the  amount 
of  interest  due  on  the  sanie  up  to  September  1,  1856,  also  stamped  upon  it,  has  also  been 
returned  to  the  holders.  Coupons  six,  seven,  eight,  nine,  and  ten,  representing  the  interest 
from  January  1,  1857,  to  the  maturing  of  the  bonds,  are  returned  to  the  State.  Of  twelve 
ner  cent  bonds,  coupons  one,  two,  three,  four,  and  five,  representing  the  interest  up  to 
March  1,  18.54,  were  attached  to  the  bonds,  but  were  paid  only  up  to  .lanuary  1,  18.54,  leav- 
ing on  every  bond  a  balance  of  $20,  interest  from  January  1,  to  March  1,  1854,  due  to  the 
bondliolder— for  which  amount  the  Commissioners  gave  their  certificate,  a  copy  of  which 
accompanies  this.  Coupons  six,  seven,  eight,  nine,  and  ten,  representing  the  interest  due 
uj)  to  September  1,  185ii,  have  been  returned  to  the  owners;  and  the  remaining  coupons, 
numbers  eleven,  twelve,  thirteen,  fourteen,  fifteen,  sixteen,  seventeen,  eighteen,  and  nine- 
teen, are  returned  to  the  State. 

It  will  be  seen  that  there  are  remaining  unpaid  of  bonds  issued  prior  to  Januarv  1,18.54, 
of  principal,  $59,(i00;  of  interest  to  that  date,  about  $14,000;  total,  $73,600.  There  is'remain- 
ing  of  the  appropriation,  $83,611;  leaving  a  balance  on  hand,  over  and  above  the  bonds 
and  interest,  up  to  January  1,  1854,  of  not  less  than  $10,000. 

The  entire  amount  of  coupons  and  certificates  returned  to  holders  of  redeemed  bonds, 
and  now  outstanding,  is  $1()1,120  91.  The  entire  amount  of  coupons  returned  to  the  State 
is  $317,727  10.  The  bonds  redeemed  have  been  canceled,  and  are  now  on  file  in  the  Treas- 
ury Department.  The  General  Government,  by  recognizing  the  bonds,  and  by  the  pay- 
ment of  interest  up  to  January  1,  1854,  have  virtually  assumed  the  entire  debt,  and  there 
is  but  little  doubt  of  the  speedy  passage  of  an  Act  making  an  additional  appropriation  to 
cover  the  unpaid  coupons  now  outstanding,  as  well  as  the  amount  of  bonds  issued  subse- 
quent to  January  1,  1854,  a  statement  of  which  will  be  found  accompanying  this. 

We  cannot  conclude  our  report  without  expressing  our  high  appreciation  of  the  services 
of  Mr.  A.  J.  F.  Phelan,  the  Clerk  of  the  Commission!  His  thorough  knowledge  of  all  the 
details  connected  with  the  origin  of  the  war  debt,  and  his  faithfulness  and  ability  in  dis- 
charging the  onerous  duties  imposed  upon  him  by  the  State,  has  verj'  materially  aided  us 
in  accomplishing  all  that  has  been  effected  toward  the  extinguishment  of  the  debt. 

All  of  which  is  respectfully  submitted. 

SAM.  B.  SMITH, 
J.  W.  DENVER, 
Commissioners  California  War  Debt. 

S.\CR.\MEXTo  City,  January  5,  1857. 

FINAL  REPORT  OF  THE  COMMISSIONERS  OF  THE  CALIFORNIA  WAR  DEBT. 

To  his  Excellency  John  G.  Downey,  Governor  of  California: 

Sir:  The  undersigned,  Commissioners  appointed  by  the  Act  of  April  19,  1856,  to  liqui- 
date the  war  debt  of  the  State,  beg  leave  to  state: 

That  since  their  last  report,  which  was  dated  January  5,  1857,  they  have  certified  for 
redemption  bonds  and  coupons  amounting  in  all  to  $.57,633  14,  which,  added  to  the  amount 
then  reported— $<H40.*>48  (>.5— makes  up  a  total  of  $898,281  79  redeemed,  leaving  a  balance 
outstanding  of  $10,9.50  in  bonds,  which  last  sum,  together  with  the  interest  thereon  to  the 
first  day  of  .lanuary,  1854,  is  fully  ])rovided  for  by  the  appropriation  made  by  Congress. 
After  these  outstanding  bonds  and  coupons  shall  have  been  redeemed  there  will  still  remain 
a  balance  of  the  appropriation  unexjjended  amounting  to  about  $10,000,  but  which  will  not 
be  available  to  the  State,  as  will  hereafter  be  made  to  appear.  This  excess  was  caused  by 
taking  into  the  estimate  on  which  the  appropriation  was  made  warrants  or  certificates 
issued  before  the  first  day  of  .Tanuary,  18.54,  and  not  funded  prior  to  that  date. 

By  reference  to  our  former  rejxjrt  you  will  ascertain  the  ditticulties  we  had  to  encounter 
at  Washington  when  attcmi>ting  to  discharge  the  duties  imposed  upon  us  by  the  Act  under 
which  we  were  appointed.  That  Act  provides  first  for  the  payment  of  the  whole  twelve 
per  cent  bonds,  with  accruing  interest  up  to  the  date  of  redemption,  and  to  advertise  for 
bids  and  give  the  preference  to  the  lowest  ladders  among  the  holders  of  the  seven  per 
cent  bonds;  but  under  the  construction  given  by  the  Secretary  of  War  to  the  Acts  of 
Congress  referring  to  the  appr()])riation,  it  was  found  impossible  to  carry  out  these  pro- 
visions literally.    None  of  the  money  ajjpropriated  could,  under  the  construction  referred 
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to,  be  applied  to  the  redemption  of  bonds  issued  after  the  first  day  of  January,  1854,  nor 
to  the  payment  of  interest  accruing  since  that  date.  We  had,  therefore,  to  abandon  the 
business  altogether,  or  by  conforming  to  the  opinion  of  the  Secretary  of  War,  pay  the 
principal  and  thereby  stop  the  accruing  interest. 

As  before  shown,  the  sum  appropriated  by  Congress  was  sufficient  to  pay  all  the  princi- 
pal and  interest  due  on  the  first  day  of  Jan\iary,  1854.  Having  obtained  the  decision  of 
the  Secretary,  we  advertised  and  gave  notice  to  the  bondholders  that  we  were  ready  to 
redeem  the  "bonds  and  coupons  due  at  that  date  (January  1,  1854),  and  that  all  bonds 
would  cease  to  bear  interest  after  the  first  day  of  September,  1856.  Accordingly  the  bond- 
holders came  forward  and  in  good  faith  gave  up  their  bonds  on  our  certificates,  and 
received  payment  thereon.  The  coupons  falling  due  between  the  first  of  January,  18.54, 
and  the  first  of  September,  1856,  which  were  improvided  for  at  the  time  the  bonds  were 
redeemed,  amounting  in  the  aggregate  to  the  sum  of  .|172,828  54,  were  retained  by  the 
bondholders,  but  the  coupons  which  would  have  become  due  after  the  first  day  of  Septem- 
ber, 1856,  amounting  to  the  sum  of  |344,fi69  17,  were  given  up,  and  are  now  in  our  posses- 
sion, less  those  attached  to  the  few  bonds  not  yet  redeemed.  By  the  course  thus  pursued, 
we  were  enabled  to  relieve  the  State  from  this  accruing  interest,  which  would,  as  shown, 
had  the  bonds  been  allowed  to  come  to  maturity,  have  increased  the  debt  .$344,669  17,  and 
for  the  payment  of  which  the  faith  and  honor  of  the  State  is  pledged. 

No  provision  has  as  yet  been  made  for  the  paj-ment  of  the  coiipons  yet  outstanding, 
amounting  to  the  sum  of  |172,828  54.  The  Act  of  February  15,  1851,  under  which  the 
twelve  per  cent  bonds  were  issued,  provided  that  the  interest  should  be  "payable  annually 
or  semi-annually,"'  and  the  bonds  were  issued  with  semi-annual  coupons  attached.  The 
Act  of  May  3,  18.52,  under  which  the  seven  per  cent  bonds  were  issued,  provided  that  the 
interest  should  be  paid  annually,  and  the  bonds  were  issued  with  annual  coupons  attached. 
The  Legislature  has  never  made  provision  for  the  payment  of  any  of  this  interest,  although 
the  whole  amount  has  now  been  due  more  than  three  years. 

Good  faith  on  the  part  of  the  State  requires  that  these  coupons  should  be  redeemed, 
either  by  issuing  to  the  holders,  as  many  of  them  have  requested,  bonds  bearing  interest, 
or  by  payment  in  cash.  The  latter  course  is  preferable  if  the  condition  of  the  Treasury 
will  permit,  as  the  amount  is  long  overdue;  and  under  the  provisions  of  the  laws  author- 
izing the  issuance  of  the  bonds,  and  by  the  terms  of  the  bonds  themselves,  the  State  was 
bound  for  the  payment  long  since.  Indeed,  it  is  always  better  for  the  State  to  pay  such 
indebtedness  in  cash,  if  possible,  and  then  to  call  on  the  General  Government  for  remu- 
neration, for  by  so  doing  officers  will  be  held  to  a  more  strict  accountability,  accounts  and 
vouchers  will  be  subjected  to  a  closer  scrutiny,  and,  in  consequence,  Indian  wars  will  not 
be  too  lightly  engaged  in. 

The  coupons  heretofore  referred  to,  which  would  have  become  due  after  the  first  day  of 
September,  1856,  are  as  stated,  now  in  our  possession.  The  law  at  present  does  not  author- 
ize us  to  make  any  disposition  of  them.  We  therefore  ask  for  permission  to  turn  them 
over  to  the  State  Treasurer,  to  be  by  him  destroyed,  or  to  make  such  other  disposition  of 
them  as  the  Legislature  may  direct. 

We  also  request  that  we  may  be  relieved  from  all  further  duties  under  the  Act  by  which 
we  were  appointed.  There  are  only  twenty-nine  bonds  of  all  descriptions  now  outstand- 
ing with  which  we  would  have  anything  to  do,  and  the  duty  of  certifying  to  them  can 
very  well  be  devolved  on  some  of  the  State  officers,  to  whom  we  might  be  authorized  to 
deliver  the  books  and  papers  of  the  Commission. 

Herewith  we  submit  for  your  inspection  a  tabular  statement,  prepared,  by  the  very 
efficient  Clerk  of  the  Board,"  A.  J.  F.  Phelan,  Esq.,  which  will  be  found  full  and  compre- 
hensive. 

All  of  which  is  respectfully  submitted. 

J.  W.  DENVER, 
SAM.  B.  SMITH, 
Commissioners  California  War  Debt. 

Sacramento  City,  January  30,  1860. 

It  may  be  well  to  supplement  the  final  report  of  the  Commissioners  by- 
saying  that  Congress  authorized  the  using  up  of  the  surplus  of  the  original 
appropriation  in  the  redemption  of  bonds  issued  subsequent  to  January 
],  1854  (Statutes  at  Large,  Volume  XII,  page  104),  and  that  this  was 
done  to  the  extent  of  $7,650  of  principal  (see  official  list  in  appendix), 
with  interest  up  to  the  time  of  presentation,  leaving  a  surplus  still  of  about 
$10,000.  This  could  not  be  utilized,  because  the  estimate  on  which  the 
appropriation  was  based  included  that  amount  of  claims  which  had  not 
been  funded  by  the  State  prior  to  January  1,  1854. 

To  state  in  a  few  words  the  action  of  the  Commissioners,  they  indorsed 
as  correct  the  bonds,  with  interest  up  to  January  1,  1854;  and  to  the  hold- 
ers of  the  bonds  of  1851,  the  coupons  of  which  fell  due  in  September  and 
March,  they  gave  a  certificate  of  indebtedness  for  the  interest  from  Janu- 
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ary  1,  1854,  to  March  1,  1854,  they  detaching  and  keeping  this  March 
coupon.  Instead  of  giving  certificates  to  the  holders  of  the  bonds  of  1852 
for  the  interest  from  January  1,  1856,  to  September  1,  1856,  they  stamped 
the  amount  of  this  interest  on  the  coupon  that  fell  due  January  1,  1857. 
The  coupons  of  the  bonds  of  1851,  from  March  1,  1854,  to  September  1, 

1856,  inclusive,  and  those  of  the  bonds  of  1852,  from  January  1,  1854,  to 
January  1,  1857,  inclusive  (the  latter  having  stamped  on  them  the  interest 
of  September  1,  1856),  were  detached  and  surrendered  to  the  bondholders, 
and  it  is  these  coupons  so  detached,  and  those  certificates  of  indebted- 
ness, which  are  urged  by  their  holders  as  being  valid  obligations  of  the 
State. 

The  coupons  of  the  bonds  of  1851,  representing  the  interest  from  Sep- 
tember 1,  1856,  to  maturity,  and  the  coupons  of  the  bonds  of  1852,  repre- 
senting the  interest  from  January  1,  1857,  to  maturity,  were  detached  and 
retained  by  the  Commissioners,  and  amounted,  according  to  their  final 
report,  to  $344,669  17.  These  were  destroyed  by  the  Military  Committee 
of  both  Houses,  in  accordance  with  concurrent  resolution  (Senate  Journal, 
12th  session,  page  779).  It  will  be  seen,  on  referring  to  the  report  of  the 
committee,  that  the  coupons  destroyed  amounted  to  the  sum  of  $327,207  98. 
The  seeming  discrepanc}'  between  these  figures  and  those  of  the  Commis- 
sioners is  easily  reconciled,  when  we  call  to  mind  the  fact  of  the  January, 

1857,  coupons  being  surrendered  to  the  bondholders,  with  the  interest 
stamped  on  it  from  January  1,  1856,  to  September  1,  1856.  It  is  plain, 
therefore,  that  the  coupons  destroyed  by  the  committee  would  not  be  as 
great  as  the  amount  returned  by  the  Commissioners,  by  so  much  interest 
on  the  bonds  of  1852  as  had  accrued  between  September  1,  1856,  and 
January  1,  1857. 

.  HISTORY    OF    THE    CLAIMS. 

None  of  the  bonds  of  1851  have  ever  been  presented  to  the  Legislature 
for  redemption  until  the  present  session,  there  being  a  bill  now  pending  for 
the  payment  of  bond  Xo.  34,  issued  April  1,  1851.  It  seems  that  a  dupli- 
cate was  issued  for  this  bond  to  John  C.  Johnson,  by  Act  of  April  30,  1853 
(Statutes  1853,  page  130),  and  it  is  certain  that  the  duplicate  has  been 
paid.  The  claim  is  accompanied  by  a  number  of  papers,  among  them 
being  an  affidavit  on  the  part  of  the  holder  of  the  bond,  who  claims  him- 
self to  be  an  innocent  purchaser  for  value,  and  a  letter  from  the  Board  of 
War  Debt  Commissioners  in  support  of  their  action  in  refusing  to  certify 
to  the  correctness  of  the  bond.  As  the  recommendation  of  this  report  ren- 
ders it  unnecessary  for  us  to  pass  upon  the  validity  of  this  claim,  we  have 
not  devoted  to  it  any  special  study. 

As  to  the  bonds  of  1852,  the  Legislature  have  made  appropriations  for 
their  payment  as  follows: 

In  W>o  and  IWifi  (page  51G  of  Statutes),  principal  and  interest  in  full... $32,.500  00 

In  18f)7  and  18(W  (pat?e  4(i8  of  Statutes),  principal  and  interest  in  full... l.Td'.'i  00 

In  18()fJ  and  1870  (page  698  of  Statutes),  principal  and  interest  in  full 2,380  00 

When  the  bonds  alone  were  first  presented  to  the  Legislature  in  1865  and 
1866,  the  question  of  their  constitutionality  being  raised,  the  matter  was 
submitted  to  the  Judiciary  Committee  of  the  Assembly,  who  decided  them, 
with  ])ut  one  dissenting  voice,  to  be  constitutional  and  valid.  (See  report 
in  third  volume  of  Appendix  to  Senate  and  Assembly  Journals,  sixteenth 
session.)  A  minority  report  was  made  by  ^Nlr.  Luttrell,  the  present  repre- 
sentative in  part  of  the  County  of  Siskiyou  on  the  floor  of  the  Assembly. 
This  gentleman,  however,  recommended  that  a  Commission  be  appointed 


300 

to  investigate  the  amount  and  character  of  the  Indian  war  indebtedness  of 
the  State,  and  report  the  result  to  the  ensuing  Legislature.  (See  report  in 
Appendix,  as  above.)  This  recommendation  was  so  far  concurred  in  as 
that  a  committee  was  appointed,  of  which  Mr.  Luttrell  was  made  Chair- 
man. The  committee,  however,  renewed  the  recommendation  previously 
made  by  their  Chairman,  and  so  the  matter  came  to  naught.  (See  report 
in  Assembly  Journal,  sixteenth  session,  page  630.) 

No  provision  has  ever  been  made  for  the  payment  of  the  coupons  and 
certificates,  though  strenuous  eftbrts  have  been  made  to  induce  such  action. 
This  seems  singular,  as  the  various  committees  to  whom  the  matter  was 
from  time  to  time  referred  reported  in  favor  of  their  payment. 

The  first  time  these  claims  were  presented  to  the  I^egislature  was  in  1860. 
In  that  year,  Governor  Weller  called  the  attention  of  the  Legislature  to  the 
matter,  and  recommended  that  "prompt  provision  be  made  for  the  pay- 
ment of  these  just  demands."  (See  his  message  in  Senate  Journal,  eleventh 
session. )  A  bill  was  introduced  in  the  Senate  in  accordance  with  this  recom- 
mendation, and  referred  to  the  Committee  on  Claims,  who  reported  unani- 
mously in  favor  of  the  payment  of  the  coupons.  They  conclude  their  report 
as  follows: 

The  laws  authorizing  the  issuance  of  the  bonds  provided  that  the  interest  should  be  paid 
on  the  twelve  per  cents,  semi-annually,  on  the  first  days  of  March  and  September  of  each 
year,  and  on  the  seven  per  cents,  annually,  on  the  tirst  day  of  January  of  each  year,  from 
and  after  their  issuance.  The  bonds  carried  this  pledge  upon  their  face;  the  coupons 
attached  promised  the  same.  The  bonds  were  transferable  by  delivery,  and  no  doubt 
passed  through  many  difierent  hands.  Parties  purchasing  had  a  right  to  expect  that  the 
interest  would  be  paid  by  the  State  as  set  forth  on  the  face  of  the  bonds.  They  were 
signed  by  the  Controller  and  Treasurer  of  State,  indorsed  by  the  Governor,  stamped  with 
the  seal  of  State,  and  it  is  strange  that  the  solemn  pledge  of  the  State  should  not  ere  this 
have  been  fulfilled. 

A  majority  of  the  holders  of  this  indebtedness  have,  however,  as  your  committee  are 
informed,  expressed  a  willingness  to  surrender  their  evidences  of  indebtedness,  that  is  to 
say,  their  unpaid  coupons  and  certificates,  and  receive  in  lieu  thereof  bonds  of  the  State 
payable  at  some  future  date.  Certainly  the  State  cannot  refuse  to  do  this.  In  response  to 
this  your  committee  have  prepared  a  bill,  which  is  herewith  reported,  authorizing  the  fund- 
ing of  this  debt  and  the  issuance  of  bonds  payable  in  the  year  1870,  bearing  interest  at  the 
rate  of  seven  per  cent  per  annum,  containing  a  provision  that  if  the  General  Government 
shall  make  provision  for  the  payment  of  the  same  at  an  earlier  date,  the  State  shall  have 
the  privilege  of  calling  them  in  by  giving  sixty  days  notice,  from  and  after  which  time 
they  shall  cease  to  bear  interest. 

In  recommending  the  passage  of  this  bill,  your  committee  have  only  to  add  that  they 
feel  that  at  best  the  State  has  been  strangely  tardy  in  providing  for  the  payment  of  this 
indebtedness,  and  they  hope  that  the  same  may  be  favorably  and  at  once  considered  by  the 
Senate. 

These  claims  were  not  before  the  Legislature  of  1861,  so  far  as  we  can 
ascertain;  but  in  1862  Governor  Downey  drew  attention  to  them  in  his 
annual  message  of  that  year,  as  follows  (Senate  Journal,  thirteenth  session, 
page  thirty-four:) 

There  is  still  due  and  unpaid  the  sum  of  $218,468  54,  on  account  of  the  Indian  war  debt, 
incurred  prior  to  1854,  and  for  which  an  appropriation  was  made  by  Congress  of  li!924,2.59  65 
(more  than  ample  at  the  time  to  meet  the  whole  war  debt).  This  balance  against  the 
State  on  this  account  is  mainly  owing  to  the  ruling  of  the  Secretary  of  War,  who  refused 
to  transfer  the  amount  thus  appropriated,  declining  to  recognize  the  bonds  as  evidence  of 
this  debt,  but  requiring  proof  of  the  indebtedness  by  the  production  of  the  original 
accounts  and  vouchers,  which  in  many  instances  had  become  quite  impossible.  Under 
this  ruling  of  the  Secretary  interest  of  two  years  was  suffered  to  accumulate,  and  the 
result  has  been  this  unpaid  balance — consisting  of  interest  on  coupons — the  sum  of  |172,- 
868  54;  Iwnds  remaining  unpaid,  $38,100;  interest  due  on  the  latter,  $7,500;  total,  $218,- 
468  54.  These  bonds  mature  in  1862.  The  faith  of  the  State  is  pledged  to  their  payment; 
and  if  Congress  will  not  assume  this  debt,  as  it  properly  should,  the  State  ought  to  make 
provisions  for  its  liquidation. 

This  portion  of  the  Governor's  message  was  referred  by  the  Assembly  to 
a  special  committee,  who  reported  as  follows: 
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Mr.  Speaker:  Your  coinniittec  to  whom  was  referred  that  part  of  Governor  Downey's 
inessa};;e  relating  to  the  bahmce  due  on  account  of  Indian  war  deijt,  report: 

That  they  lind  that  there  is  mnv  outstanding  about  $220,000  of  the  old  Indian  war  debt, 
consisting  of  war  bonds,  coupons,  etc.,  for  the  payment  of  which  the  faith  and  credit  of 
the  State  has  been  pledged,  as  will  appear  by  an  Act  passed  May  2,  18.32,  and  other  Acts 
supplementary  thereto,  under  which  said  bonds  were  issued. 

That  sai(l  bonds  become  due  and  payaljle  on  the  second  day  of  May,  18fi2,  and  no  pro- 
vision has  been  made  for  the  i)ayment  thereof. 

That  they  liave  conferred  witli  s(une  of  the  holders  of  the  aforesaid  indebtedness,  who 
claim  they  are  entitled  to  the  money  when  the  same  becomes  due ;  but  knowing  that,  from 
the  present  condition  of  State  tinaiices,  it  is  impossible  to  meet  this  indebtedness  with 
cash,  thev  are  willing  to  accept  bonds  of  the  State  therefor. 

That  your  committee  recommend,  as  the  best  mode  of  settling  the  aforesaid  indebted- 
ness, that  bonds  of  the  State  be  issued,  drawing  interest  at  the  fate  of  seven  per  centum 
per  annum,  payable  in  ten  or  twenty  years,  or  out  of  any  appropriation  that  may  be  made 
by  the  Federal  Government  before"  the  lapse  of  said  term,  and  respectfully  subniit  the 
accompanying  Act  for  that  purpose  for  your  consideration. 

This  report  is  signed  by  the  whole  committee  of  five  (5),  one  of  the  num- 
ber being  Mr.  McCullough,  who  subsequently  became  Attorney-General, 
and  another.  Mr.  Machin,  who  subsequently  became  Lieutenant-Governor. 
A  bill  was  introduced  in  the  Senate  providing  for  the  funding  of  the  coupons, 
as  recommended  by  the  Assembly  committee,  which  bill  was  referred  to  the 
Committee  on  Finance,  who  reported  unanimously  in  favor  of  the  bill. 
Their  report  concludes  as  follows  (Senate  Journal,  thirteenth  session,  page 
623): 

The  Assembly  bill  provi<les  for  issuing  bonds  for  the  bonds  and  interest  due  thereon, 
issued  subsequent  to  the  first  day  of  January,  18.54,  and  would  leave  the  bonds  and  interest 
due  on  those  issued  prior  to  that  date  unprovided  for.  This  would  be  manifest  in  justice  to 
the  holders  of  the  coupons  on  the  old  bonds.  The  State  has  pledged  her  faith  and  credit 
to  pay  them  if  the  General  Government  did  not  j^rovide  for  their  payment  before  they  fell 
due.  "  This  the  General  Government  has  failed  to  do,  and  the  holders  of  the  coupons  look 
to  the  State  to  comply  with  her  obligation.  Your  committee  think  the  State  should  not, 
in  the  first  place,  have  taken  the  course  she  did,  in  making  herself  liable  for  these  debts; 
but  having  done  so,  her  honor  and  credit  require  that  she  should  immediately  provide  for 
meeting  her  obligations. 

Some  fault  has  been  found  with  the  Commissioners  by  some  parties  for  returning  the 
unpaid  coupons  to  the  bondholders.  These  coupons  could  not  be  paid  by  the  terms  of 
the  Act  of  Congress,  and  the  amount  thereof  being  due  to  the  holders,  and  no  provision 
having  been  made  to  pay  them,  they  certainly  were  entitled  to  have  what  belonged  to 
them.  And  had  it  not  been  for  the  second  Act  of  Congress  providing  for  the  manner  of 
settlement,  a  very  large  portion  of  these  bonds  and  interest  thereon  would  not  have  been 
paid  by  the  Congressional  appropriation;  but  the  holders  would  have  a  just  and  legal 
claim  against  the  State,  which  she  could  not  have  avoided  paying.  Therefore,  instead  of 
any  injury  arising  from  such  action  to  the  State,  she  was  saved  several  hundred  thousand 
dollars.  These  coupons  were  long  since  due.  They,  of  course,  draw  no  interest;  but 
the  bonds  to  which  they  were  attached  falling  due  on  the  second  day  of  May  next,  they 
should  be  settled.  Congress  may  at  some  future  day  provide  for  their  payment;  but  the 
holders  look  first  to  the  State.  "We  therefore  recommend  the  passage  of  the  Assembly 
Bill,  with  several  amendments  herewith  presented. 

The  Adjutant  General  of  the  State  was  called  on  for  information  by 
resolution  of  the  Assembly  at  this  same  session  of  the  Legislature,  and  his 
report  can  be  found  in  Appendix  to  Senate  and  Assembly  Journals  of  the 
thirteenth  session.  He  gave  an  opinion  adverse  to  the  payment  of  the 
coupons  by  the  State,  for  the  reason  that  the  General  Government  had 
assumed  their  payment,  and  for  the  further  reason  that  the  Commissioners 
should  have  calculated  the  interest  up  to  the  time  of  presentation,  and 
then  made  a  final  settlement  with  the  holders  by  dividing  the  appropriation 
pro  rata.  As  answer  to  these  objections,  it  can  very  well  be  replied  that 
whether  the  Government  assumed  the  debt  or  not,  it  certainly  has  not  paid 
it;  and  as  to  the  action  of  the  Commissioners,  it  seems  clear  from  what  has 
gone  before  that  they  could  not  do  what  General  Kibbe  says  they  ought  to 
have  done.  But  suppose  they  had  done  so,  would  there  not  have  still  resulted 
a  balance  in  favor  of  the  bondholders,  for  which  the  State  would  have  been 
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liable?     The  Legislature,  however,  rejected  the  recommendation  of  their 
committees,  and  the  bill  to  fund  the  coupons  failed  to  become  a  law. 

In  1863  these  claims  were  again  presented  (the  Governor — Stanford — 
including  them  in  his  annual  message,  as,  indeed,  he  did  the  following 
year,  as  being  a  part  of  the  State  debt),  and  were  referred  to  the  Senate 
Committee  on  Finance.  This  committee  divided,  the  Chairman — Mr.  Per- 
kins— together  with  ]\Ir.  Doll,  presenting  the  most  elaborate  report  that  had 
j^et  been  made  upon  the  subject,  and  Mr.  Birdseye  and  Mr.  Gaskill  report- 
ing adversely.  These  reports  can  be  found  in  Appendix  to  Senate  and 
Assembly  Journals  of  the  fourteenth  session.  In  the  report  of  Senators 
Birdseye  and  Gaskill  the  following  paragraph  occurs,  which  we  deem  well 
to  quote: 

When  these  Commissioners  arrived  in  Washington,  by  the  consent  and  through  the 
influence  of  the  bondholders,  they  obtained  the  passage  of  an  Act  of  Congress,  which 
took  the  matter  entirely  out  of  the'control  of  the  State,  diverted  the  money  from  the  State 
Treasury  directly  to  the  bondholders,  deprived  the  State  of  the  right  to  call  in  her  bonds 
under  sale  to  the  lowest  bidders,  ignored  the  State  in  the  premises,  set  aside  her  trust,  and 
destroj'ed  her  agency. 

The  reply  to  this,  as  your  committee  think,  can  be  found  in  the  extracts 
which  we  have  made  from  the  messages  of  Governors  Bigler  and  Johnson, 
and  from  the  reports  that  have  been  quoted. 

If  the  decision  of  the  Secretary  of  War  in  construction  of  the  Act  of  1854 
had  been  acted  on,  and  the  money  had  been  paid  directly  into  the  State 
Treasur3^  the  State  would,  very  likely,  have  failed  to  realize  from  it  the 
face  of  her  bonds,  and  for  the  balance  she  would  have  been  liable  to  the 
bondholders;  so  that  the  Congressional  Act  of  1856  was  directly  in  her 
interests.  Her  bonds  had  been  regularly  issued  upon  her  faith  and  credit, 
and  she  was  in  honor  bound  to  pay  them  to  the  last  farthing. 

The  Commissioners  could  not  have  been  deemed  to  act  in  bad  faith  or 
to  the  prejudice  of  the  interests  of  the  State,  for  these  same  Commissioners 
were  authorized  by  the  Legislature,  in  1861  (page  298  of  Statutes),  to  adjust 
with  the  General  Government  the  war  debt  of  1857.  Indeed,  Governor 
Johnson,  in  his  annual  message,  dated  January  1,  1857,  speaks  as  follows: 

The  Commissioners  of  the  War  Debt  *  *  *  have  discharged  their  duties  with  fidelity 
to  the  interests  of  the  people  they  represented,  and  with  most  agreeable  results  in  the 
adjustment  of  this  indebtedness. 

This  indorsement,  together  with  the  fact  that  these  same  Commissioners 
were  again  detailed  for  a  similar  duty,  and  with  the  further  fact  that  there 
is  nothing  in  any  of  the  reports  that  tends  to  prove  that  they  acted  any 
otherwise  than  honestly,  demonstrate  satisfactorily  to  your  committee  that 
they  did  what  they  deemed  best  for  the  interests  of  the  State. 

Your  committee  would  further  state  that  they  have  failed  to  find  any 
evidence  of  the  Commissioners  having  colluded  with  the  bondholders,  as  is 
charged  in  the  extract  from  the  report  which  has  been  given  above. 

In  this  same  year  (1863)  the  Treasurer  brought  the  matter  of  these 
unpaid  coupons  and  certificates  to  the  attention  of  the  Governor  in  his 
annual  report,  and  after  treating  the  subject  at  some  length,  concludes  by 
saying  that  "  the  State  is  in  honor  bound  to  pay  those  detached  coupons, 
and  whatever  of  the  bonds  that  remain  unpaid  "  (see  Treasurer's  Report 
in  Appendix  to  Senate  Journal,  fourteenth  session). 

At  the  next  session  of  the  Legislature  (that  of  1863-64)  the  project  was 
again  brought  forward  to  fund  this  indebtedness,  a  bill  being  introduced  in 
the  Senate  for  this  purpose,  and  referred  to  the  Committee  on  Claims,  a 
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majority  of  whom  made  the  following  report.  (See  report  of  committee  in 
Appendix  to  Senate  Journal,  fifteenth  session).  The  minority  report  can 
be  found  in  the  same  place: 

Mr.  President:  The  Committee  on  Claims,  to  whom  was  referred  Senate  Bill  No.  SO" 
"An  Act  entitled  an  Act  to  provide  for  paying  certain  demands  issued  on  the  faith  and 
credit  of  the  State,  which  became  due  and  payable  on  the  .second  day  of  May,  A.  D.  1862, 
and  to  contract  a  funded  debt  for  that  purpose,"  have  had  the  same  under  consideration, 
and  ask  leave  to  report : 

That  thev  find  there  is  now  outstanding  about  ^220,000  of  the  old  Indian  war  debt,  evi- 
denced hv  and  consi.sting  of  war  bonds  and  coupons,  for  the  payment  of  which  the  faith 
and  credit  of  the  State  have  been  pledged,  as  will  fully  appear  bv  an  Act  passed  May  2, 
l<'i2,  and  other  Acts  supplemental  thereto,  under  which  said  bonds  were  issued. 

That  said  bonds,  by  the  terms  of  said  Acts,  became  due  and  payable  on  the  second  day 
of  May,  18*>2,  and  no  provision  has  been  made  for  the  payment  thereof.  The  holders  of 
said  bonds  and  coupons  have  applied  to  former  Legislatures  to  provide  some  way  for  the 
settlement  of  the  aforesaid  indebtedness,  and  your  committee  have  carefully  examined 
the  proceedings  of  the  various  committees  to  whom  the  matter  has  been  heretofore 
referred,  and  have  been  unable  to  discover  any  well  founded  objection  to  any  part  of  this 
claim;  on  the  contrary,  all  the  arguments  which  have  been  adduced,  based  upon  facts, 
militate  strength  in  favor  of  the  justice  thereof. 

In  18'j2  the  subject  was  discussed  by  Governor  Downey  in  his  annual  message,  in  which 
he  •■'ays,  after  summing  up  the  total  amount  of  this  indebtedness— making  it  |218.468  54: 
'■  These  bonds  mature  in  1862 ;  the  faith  of  the  State  is  pledged  to  their  payment,  and  if 
Congress  will  not  assume  this  debt,  as  it  properly  .shovdd,  the  State  should  make  pro- 
visions for  its  liquidation" — which  part  of  the  Governors  message  was  referred  to  a  select 
committee  of  the  Assembly,  who,  after  a  thorough  examination  of  the  subject,  reported  a 
bill  similar  to  the  one  which  your  committee  have  considered  and  recommended  its  pas- 
sage. Said  special  committee  consisted  of  the  present  Lieutenant-Governor  of  the  State, 
the  present  Attorney-General,  and  Messrs.  Hillyer,  Morrison,  and  Worthington. 

The  holders  of  these  bonds  and  coupons  claim  that  they  were  entitled  to  the  money 
therefor  when  the  same  became  due,  out.  owing  to  the  embarrassed  condition  of  the 
finances  of  the  State,  they  have  been  and  now  are  wiUing  to  accept  bonds  of  the  State 
therefor,  as  provided  in  the  bill  referred  to  your  committee. 

Your  committee  is  of  the  opinion  that  the  settlement  of  these  claims  with  the  holders 
cannot  longer  be  delayed  without  great  injury  to  the  credit  and  a  serious  Wolation  of  the 
faith  of  the  State,  which  has  been  unconditionally  and  unqualifiedly  pledged  for  their 
redemption. 

Therefore  they  report  back  the  bill  and  recommend  its  passage. 

This  report  is  signed  by  John  P.  Jones,  "W.  E.  Lovett.  and  George  S. 
Evans — the  latter  gentleman  being  an  honored  Senator  of  the  now  sitting 
Legislature. 

A  minority  report  was  also  submitted,  which  recommended  the  payment 
of  the  bonds,  but  disagreed  with  the  majorit\'  report  as  to  the  papnent  of 
the  coupons. 

This  reix)rt  speaks  of  "■  notorious  frauds  committed  in  the  issue  of  these 
bonds,"  and  yet  the  gentlemen  who  sign  it  recommend  the  payment  of  the 
bonds,  but  Avould  refuse  pa%mient  of  the  cou|X)ns. 

It  seems  to  your  committee  that  to  be  consistent  they  should  have 
reported  against  the  bonds,  as  they  did  against  the  coujwns.  But  really, 
this  question  of  fraud  could  only  be  considered  when  the  bonds  were  in 
process  of  is.=ue,  and  not  after  they  had  been  put  into  circulation  and  had 
passed  through  many  hands.  Under  such  circumstances,  a  negotiable 
instrument  is  conclusively  presumed  to  have  passed  for  a  valuable  consid- 
eration and  to  be  free  from  fraud.  But  if  any  fraud  was  ever  perpetrated, 
your  committee  have  failed  to  find  endence  of  it  in  the  official  reports. 

As  this  minority  report  speaks  of  the  failure  of  the  Congressional  appro- 
priation to  pay  the  detached  coupons,  your  committee  deem  it  well  to  give 
the  true  history  of  this  matter,  as  it  is  given  by  Adjutant-General  Kibbe, 
who  was  himself  an  actor  in  the  scene.  The  following  extract  is  taken 
from  his  reiwrt,  attention  to  which  report  has  already  been  directed: 

I  had  the  honor  of  presenting  thi.s  whole  matter  to  the  Committee  on  Military  Affairs  of 
the  United  States  Senate,  while  in  Washington  last  year,  explaining  the  same  to  them;  in 
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which  explanation  I  satisfied  the  committee  that  Congress  had  virtually  assumed  this 
portion  of  the  debt  (the  interest),  by  Act  of  Augiast,  1850,  and  that  committee  reported,  as 
an  amendment  to  the  Array  Appropriation  Bill,  the  following,  viz.: 

"  For  the  payment  of  the  coupons  outstanding  and  now  unpaid  accruing  between  the 
first  dav  of  January,  18.54,  and  the  sixteenth  day  of  August,  18.56,  upon  the  bonds  of  the 
State  of  Cahfornia,' issued  for  the  payment  of  expenses  incurred  in  the  suppression  of 
Indian  hostilities  prior  to  the  first  day  of  January,  18.54,  the  redemption  of  which  bonds 
was  authorized  bv  Acts  of  Congress  of  August  -5,  1854,  August  18,  1856,  and  June  2.3,  1860, 
|177,19!)  23;  said  coupons  to  be  certified  by  the  Third  Auditor  of  the. Treasury  to  be  those 
designated  by  this  section  to  be  paid  by  the  Secretary  of  War  to  the  holders  thereof." 

But  it  being  asserted  by  Senators  tha't  many  of  these  coupons  had  been  purchased  for  a 
nominal  sum,  and  were  mainly  held  by  a  banking  house  in  Washington,  the  amendment 
did  not  prevail. 

Whether  this  assertion  of  Senators  was  true  or  not.  and  your  committee 
doubt  if  it  was,  the  fact  remains  that  these  detached  coupons  successfully 
withstood  the  scrutiny  of  a  Congressional  committee,  and  were  defeated 
because  of  statements  very  probably  made  at  random.  But  admitting  the 
statement  to  have  been  true,  it  does  not  relieve  the  State,  as  your  commit- 
tee think,  from  her  obligation  to  pay.  It  would  certainly  be  a  new  doc- 
trine to  hold  that  a  debtor  should  be  relieved  from  his  indebtedness 
because  his  obligations  went  begging  in  the  market.  Under  i^uch  circum- 
stances your  committee  think  that  the  debtor  should  make  all  the  more 
effort  to  satisfy  the  demands  of  his  creditors. 

The  bill  again  failed,  and  the  coupons  and  certificates  were  not  presented 
again  until  the  year  1871,  when  they  were  laid  before  the  Board  of  Exam- 
iners, under  the  provisions  of  the  Act  which  pro^^ded  for  their  considera- 
tion of  claims  not  otherwise  pro^dded  for  by  law.  The  Board  of  Examiners 
recommended  that  some  competent  person  be  appointed  whose  business  it 
should  be  to  investigate  the  whole  matter  of  Indian  war  bonds  and  coupons 
and  report  to  the  Governor  within  ninety  days,  the  Board  to  use  the  report 
as  a  basis  of  audit.  This  recommendation,  however,  was  not  concurred  in 
by  the  Legislature. 

The  amount  of  coupons  and  certificates  laid  before  the  Board  is  as  follows: 

Coupons  and  certificates,  by  voucher - -- ^42.706  S^ 

Coupons  and  certificates,  by  schedule 34,708  .55 

Total 177,415  43 

REASONS   FOR   PAYING   THE    CLAIMS. 

The  claimants  .give  the  following  reasons,  among  others,  for  urging  the 
payment  of  these  claims,  and  taken  in  connection  ^\'ith  what  has  gone 
before,  your  committee  deem  them  conclusive: 

That  the  bondholders  had  good  reason  to  believe  when  they  surrendered 
their  bonds  that  Congress  would  make  an  appropriation  to  pay  the  coupons, 
and  not  ha^^ng  done  so.  the  State  is  bound  by  virtue  of  her  contract  with 
those  who  took  her  bonds. 

That  the  principal  not  ha\ing  been  paid  until  September  1.  18.56.  the 
bondholders  were  clearly  entitled  to  interest  up  to  that  time:  instead  of 
that  they  were  only  paid  up  to  January  1.  18-54,  and  this  not  by  \-irtue  of 
any  composition  on  their  part,  but  because  of  the  rigid  rule  laid  down  by 
the  War  Department  in  its  construction  of  the  Acts  of  Congress  of  18-54  and 
1856. 

That  the  bonds  of  1851  and  1852  were  as  valid  and  as  negotiable  as  any 
bonds  could  be,  for  they  were  issued  upon  the  faith  and  credit  of  the  State. 

That  there  was  no  fraudulent  collusion  of  the  bondholders  and  Com- 
missioners, for  the  State  authorities  recognized  the  conduct  of  the  latter  as 
ha"vdng  been  wise  and  honest. 
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Tliat  had  the  boiidlioklers  not  surrendered  their  bonds  the  State  would 
have  been  bound  to  pay  not  only  the  interest  between  January,  1854,  and 
September,  1856,  but  the  whole  interest  to  maturity,  which  latter  was  saved, 
and  amounted  to  more  than  $300,000. 

That  the  bondholders  did  not  waive  nor  have  they  ever  waived  the 
interest  between  January,  1854,  and  September,  1856;  nor  did  they  yield 
up  this  interest  in  the  way  of  satisfaction;  that  is,  they  did  not  agree  to 
take  nor  had  they  any  intention  of  taking  the  principal  of  their  debt  with 
interest  up  to  January  1,  1854,  in  satisfaction  of  their  whole  debt;  that  the 
fact  of  their  coupons  having  been  surrendered  to  them  proves  this  beyond 
the  possibility  of  a  doubt. 

That  the  last  Legislature  paid  some  of  the  old  issue  of  the  bonds  of  1852, 
with  interest  in  full,  and  that  this,  as  a  precedent,  should  have  great  weight, 
from  the  fact,  that  by  the  surrender  in  1856,  over  $300,000  in  interest  was 
saved  the  State;  and  that  it  would  be  gross  injustice  to  pay  those  parties 
in  full  whose  refusal  to  surrender  their  bonds  in  1856  cost  the  State  in- 
creased interest,  while  depriving  others  of  the  interest  which  their  princi- 
pal indubitably  earned,  and  by  whose  course  the  State  was  saved  a  very 
large  amount. 

That  it  is  idle  to  say  the  bonds  were  fraudulently  or  improvidently  issued, 
as  such  instruments  after  ha"\dng  been  put  in  circulation  cannot  be  affected 
by  such  considerations;  that  granting  that  the  coupons  have  passed  from 
hand  to  hand  for  insufficient  consideration  (of  which  there  is  no  proof) ; 
this  is  not  to  be  wondered  at  when  the  State  has  so  persistently  postponed 
their  liquidation;  and  that  if  such  is  the  case,  it  would  not  be  the  only 
instance  in  life  in  which  necessity  or  deferred  hope  has  caused  the  owner  to 
part  with  a  thing  of  value  for  an  insufficient  consideration;  but  that  some 
of  the  bondholders  have  not  parted  with  their  coupons,  and  still  retain 
them. 

That  the  agent  always  binds  his  principal  when  acting  within  the  scope 
of  his  authority;  that  the  Commissioners,  acting  Avithin  the  scope  of  their 
authority,  returned  to  the  bondholders  these  detached  coupons  stamped 
with  their  stamp,  and  for  others  gave  certificates  of  indebtedness;  that  by 
so  doing  they  acknowledged  these  instruments  as  being  an  unliquidated 
and  valid  demand  against  the  State,  and  that  by  suth  acknowledgment  the 
State  (their  principal)  is  bound. 

That  the  State  authorities  knew  of  the  course  the  Commissioners  were 
pursuing,  and  could  have  repudiated  their  action;  instead  of  that,  the}"  not 
only  assented  to  it  at  the  time,  but  applauded  the  conduct  of  the  Commis- 
sioners afterwards;  that  this  is  conclusive  of  the  objection  that  the  Com- 
missioners did  not  adhere  to  the  very  letter  of  their  instructions,  for  it  is 
well  settled  that  when  the  principal  assents  to  or  subsequently  confirms  the 
action  of  his  agent  the  principal  is  bound. 

That  the  Connnissioners  deviated  from  the  strict  letter  of  their  instruc- 
tions in  but  two  particulars;  first,  in  not  paying  interest  up  to  the  time  of 
presentation  of  the  bonds;  and  secondly,  in  not  advertising  for  bids  for 
surrender  of  bonds.  That  as  to  the  first,  they  were  precluded  from  allow- 
ing interest  up  to  the  time  of  presentation,  on  account  of  the  ruling  of  the 
War  Department;  and  that  as  to  the  second,  it  would  have  been  a  useless 
expense  to  advertise  for  bids,  for  as  the  appropriation  was  more  than  suffi- 
cient to  pay  the  bonds,  with  interest,  up  to  January  1,  1854,  every  holder 
would  have  put  in  a  bid  at  par.  It  follows,  therefore,  that  the  agent  was 
forced  to  devdate  somewhat  from  the  letter,  in  order  that  he  might  preserve 
20'" 
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the  spirit  of  his  instructions,  and  that  he  did  so  with  the  knowledge  and 
consent  of  his  principal. 

That  the  Governor  is  bound  to  see  the  laws  faithfully  executed,  and  if 
he  saw  the  Commissioners  acting  in  derogation  of  the  statute  defining  their 
duties  he  could  have  repudiated  their  action  or  removed  them,  but  that  the 
Commissioners  were  not  only  sustained  bv  the  Governor,  but  applauded  by 
him  (see  Governor  Johnson's  message  of  1857,  above  referred  to). 

That  the  acts  of  the  Commissioners  were  not  only  ratified  by  the  Gov- 
ernor, but  by  the  Legislature,  as  will  be  seen  by  the  statute  empowering 
the  Board  of  War  Debt  Commissioners  to  adjust  with  the  General  Govern- 
ment the  war  indebtedness  of  1857  (Statutes  of  1861.  page  298):  that  it 
will  be  seen  on  referring  to  the  first  section  of  this  Act  that  the  Legisla- 
ture acted  upon  the  assumption  that  the  Board  were  still  in  existence,  and 
that  it  is  plain  that  by  la^-ing  upon  the  Commissioners  further  duties  of  the 
same  kind  prenously  performed,  with  full  knowledge  of  the  manner  in 
which  the  trust  was  executed,  that  the  Legislature  thereby  ratify  the  pre- 
^'ious  action  of  the  agent  of  the  State  in  the  execution  of  such  trust. 

That  the  bonds  and  coupons  were  issued  by  the  State  with  the  express 
promise  on  her  part  to  pay  them  if  the  United  States  Government  did  not, 
and  that  the  later  having  made  default  the  former  is  bound. 

That  every  Governor  who  has  spoken  oflicially.  and  everv  committee  to 
whom  the  claims  have  been  referred  (most  of  them  unanimously,  and  only 
one  in  one  instance  evenly  di\'iding),  have  urged  their  liquidation. 

That  the  justice  and  validity  of  these  claims  have  been  acknowledged 
by  the  Legislature  of  this  State,  as  will  be  seen  by  the  following  concur- 
rent resolution  (Statutes  of  1859,  page  381): 

Ee.iolred  bi/  the  Senate,  the  Assembhj  concurring.  That  our  Senators  at  Washington  be 
instructed  and  our  Representatives  in  Congress  be  requested  to  urge  upon  Congress  the 
immediate  payment  of  the  Indian  war  debt  due  to  citizens  of  this  State. 

Resolved,  That  a  copy  of  these  resolutions  be  forwarded  by  his  Excellency,  the  Governor, 
to  each  of  our  Senators  and  Representatives,  with  as  little  delaj^  as  possible. 

That  it  follows,  as  an  irresistible  conclusion,  that  to  refuse  pa}Tnent  of 
these  claims  is  to  repudiate  a  portion  of  the  State  debt. 

AMOUNT    OF    INDEBTEDNESS   OUTSTANDING. 

As  to  the  amount  of  indebtedness  outstanding,  your  committee  are  ena- 
bled to  give  exact  official  information.  From  an  examination  of  the  bond 
register  of  the  bonds  of  1851  and  1852,  in  the  office  of  the  Treasurer  of 
State,  it  appears  that  bonds  were  issued  as  follows: 

Bonds  of  18.51 - ^200.000  00 

Bonds  of  1852-.-. C.36,.3.50  00 

By  the  officially  certified  lists  from  the  office  of  the  Third  Auditor  at 
Washington,  received  within  the  past  few  weeks,  it  appears  that  the  Gen- 
eral Government  has  paid  the  principal  of  bonds  as  follows: 

Bonds  of  18.51 .$197,000 

Bonds  of  1852 598,450 

We  are  enabled,  therefore,  to  construct  the  following  tables: 

Issue  of  1851- -- --.$200,000 

Paid  by  General  Government  of  princijial 197,000 

Outstanding  of  principal --- - --       13.000 
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Issue  of  1852 --- -- $G36,350 

Paid  hv  General  Government  of  principal |598,450 

Paid  bv  State,  18fi5-(i().  of  principal -.. 20,950 

Paid  bv  State,  18()7-as,  of  principal - f)00 

Paid  bv  State,  18(39-70,  of  principal 1,350 

$021,650 

Outstanding  of  principal $14,700 

The  following  is  an  exhibit  of  the  bonds  that  were  laid  before  the  Board 
of  Examiners.  We  have  tabulated  them  so  that  they  can  be  easily  under- 
stood and  readily  referred  to: 


No.  of 
Bond.  ! 


Name  of  Claimant. 


When  Issued. 


Princi- 
pal. 


Interest  to 
May  2,  1802. 


Total  Princi- 
pal and 
Interest. 


305 

30(5 

113 

347 

348 

349 

340 

39(j 

374 

373 

372 

141 

143 

142 

146 

416 

145 

128 

129 

130 

134* 

135 

136 

151 

329 

331 

332 

333 

310 

341 

353 

354 

355 

371 

383 

384 

386 

390 

391 

394 

420 

433  ! 


E.  W.  Morse 

E.  W.  Morse 

Samuel  Scott 

I.  Wormser 

I.  Wormser 

I.  Wormser 

M.  S.  Latham 

M.S.  Latham 

M.S.  Latham 

M.S.  Latham 

M.  S.  Latham 

M.  S.  Latham 

M.S.  Latham 

M.  S.  Latham 

ISr.  S.  Latham. 

M.  S.  Latham... 

M.  S.  Latham 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  it  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co.. 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jav  Cooke  &  Co 

Jay  Cooke  &  Co.. ..._ 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co 

Jay  Cooke  &  Co... 

Jay  Cooke  &  Co 

Jay  ("ooke  &  Co 

Jav  Cooke  &  Co 


Jan. 

Jan. 

Feb. 

Apr. 

Apr. 

Apr. 

Sept. 

Aug. 

Mav 

Mav 

May 

Aug. 

Aug. 

Aug. 

Sept. 

May 

Sept. 

Julv 

July 

July 

July 

July 

July 

Oct. 

Mar. 

Mar. 

Mar. 

Mar. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

May 

June 

July 

July 

Aug. 

Aug. 

Aug. 

July 

June 


1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
18.54 
1854 
18.54 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
1854 
18.54 
1856 


1100 
100 
250 
100 
100 
100 
100 
100 
100 
100 
100 
250 
250 
250 
250 
500 
250 
250 
250 
250 
250 
2.50 
250 
250 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
500 
100 


157  96 
57  96 

143  18 
5(i  30 
56  30 
5(i  30 
53  29| 

53  7(% 
55  7(i| 
55  7ti| 

55  7fiJ 
134  40i 
134  40| 
1.34  40| 
133  53i 
278  82^ 
133  53^ 
136  40 
136  10 
136  10 

93  38 
136  10 
136  10 
131  38 

56  63 
56  00 
56  60 
56  60 
.56  3() 
56  3() 
56  11 
56  11 
56  11 
55  8(5 
.55  31 

54  55 
54  44 
54  13 
54  05 
.53  91 

272  80 
41  02 


$315  92 
393  18 


468  90 


3,473  43 


0,059  11 


Total  principal  and  interest  up  to  May  2,  1862,  when  bonds  matured $10,710  54 


*  Some  coupons  lost  from  this  bond. 


The  total  principal  is  thus  seen  to  be  $6,950,  and  the  total  interest  up  to 
May  2,  18G2  (the  date  of  the  maturity  of  the  bonds),  $3,760  54.  We  have 
made  a  careful  comparison  of  these  bonds  with  the  numbers  of  those  paid 
at  Washington  and  by  the  State,  and  are  satisfied  that  none  of  them  have 
ever  been  paid,  with  the  exception  of  Bond  No.  347,  issued  April  15,  1854. 
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B}'  reference  to  the  official  list  in  Appendix,  it  will  be  seen  that  the  General 
Government  has  redeemed  a  bond  of  that  number  and  denomination.  ^Ve 
do  not  know  of  any  duplicate  ha^-ing  been  authorized  by  statute  for  this 
bond,  nor  does  the  register  give  more  than  the  one  number.  In  fact,  the 
bond  here  corresponds  exactly  with  that  set  out  in  the  bond  register.  Both 
are  for  the  same  number  and  denomination,  and  both  purport  to  have  been 
issued  to  D.  B.  Kurtz,  on  the  fifteenth  of  April,  1854.  The  question  arises, 
how  did  this  bond  get  here?  Setting  aside  the  improbability  of  any  one 
counterfeiting  the  bond  and  all  of  its  indorsements,  including  that  of  Kurtz, 
and  the  fact  of  its  never  ha^dng  been  in  the  office  of  the  Third  Auditor — 
for  it  lacks  the  indorsement  of  the  War  Debt  Commissioners — we  are  driven 
to  the  supposition  that  the  number  three  hundred  and  fort\'-seven  in  the 
official  list  is  a  clerical  error.  At  all  events  the  bond  is  here,  and  bears 
everv  e^'idence  of  genuineness. 

Our  examination  of  Bond  No.  433,  for  $100,  disclosed  the  following  singu- 
lar state  of  facts:  It  appears  that  two  bonds  of  $100  each,  numbered  432 
and  433,  were  issued  to  A.  W.  Bee  by  Act  of  the  Legislature  approved 
May  14,  1862  (page  554  of  Statutes),  in  lieu  of  Bonds  Xos.  344  and  345 
that  had  been  issued  November  24,  1854,  and  that  there  is  no  record  of 
any  bond  for  $100  numbered  433  having  been  issued  on  June  21, 1856.  Of 
course,  this  bond  could  not  be  one  of  those  issued  to  Bee,  because  his  bonds 
were  issued  in  1862,  and  were  to  bear  the  same  date,  by  the  terms  of  the 
statute,  as  those  bonds  which  he  was  to  surrender,  \-iz. :  November  24, 1854. 
The  suspicion  attached  to  this  bond  is  not  relieved  by  the  fact  of  its  lack- 
ing the  seal  of  the  Treasurer,  which  its  fellows  exhibit;  but  as  the  genuine- 
ness of  the  bond  will  have  to  be  passed  upon  in  the  process  of  funding,  we 
deem  it  unnecessary  to  discuss  the  matter  further. 

If  payment  were  made  of  the  bonds  above  tabulated,  there  would  still  be 
outstanding  of  the  bonds  of  1851,  $3,000.  being  three  bonds  numbered  107, 
108.  and  142,  and  of  the  bonds  of  1852.  $7,750.  As  one  half  of  these  latter 
($3,800)  belong  to  the  old  issue  of  1852,  and  were  not  presented  to  the  War 
Debt  Commissioners,  and  as  but  $1,350  of  these  have  ever  been  presented 
to  the  Legislature,  and  none  of  them  were  laid  before  the  Board  of  Ex- 
aminers, it  is  but  fair  to  presume  that  nearly  half  of  the  bonds  of  1852, 
still  outstanding,  will  never  be  brought  forward  for  payment. 

Deeming  the  following  table  may  be  of  some  ser\'ice,  we  have  taken  the 
pains  to  construct  it,  premising  that  the  "old  issue"  of  1852,  comprises 
those  bonds  that  were  issued  prior  to  January  1, 1854,  and  the  "  new  issue," 
the  bonds  that  were  issued  after  that  time: 

Old  issue  of  1852 $595,950  00 

Paid  bv  Government  of  principal .fSftO.SOO  00 

Paid  bv  State,  1868-70,  of  principal 1,350  00 

$592,150  00 

Outstanding $3.^00  00 

New  issue  of  1852 $40,400  00 

Paid  bv  Government  of  principal .$7,fi.50  OCt 

Paid  bv  State.  18fi5-66,  of  principal 20.950  00 

Paid  bv  State,  1867-68,  of  principal 900  00 

$29,500  00 

Outstanding .$10,r»(Kj  00 

The  amount  of  the  detached  coupons  is  given  by  the  Commissioners  at 
$172,828  54,  and  by  Adjutant-General  Kibbe  at  $127',196  23.  How  General 
Kibbe  arrives  at  these  latter  figures  he  does  not  tell  us,  nor  do  we  deem  it 
material  to  ascertain,  even  if  we  could  do  so.     The  Commissioners'  figures 
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are  adhered  to  in  all  of  the  official  reports;  and  besides,  as  many  years 
have  elapsed  since  the  coupons  were  detached,  your  committee  doubt  if 
more  than  three  fourths  of  them  could  be  presented  in  shape  for  payment. 
The  whole  indebtedness  may  be  tabulated  as  follows: 

Bonds  of  1851,  of  principal 13.000  00 

Bonds  of  1852  (new  issue),  of  principal 10,000  00 

Bonds  of  1852  (old  issne),  of  principal 3,8(X)  00 

Detached  coupons  and  certificates  of  indebtedness 172,828  54 

Total 1190,528  54 

This  amount  will,  of  course,  be  somewhat  greater  when  there  is  added  to 
it  the  interest  on  the  bonds  to  their  maturity,  but  for  reasons  heretofore 
given  we  are  convinced  that  many  of  the  evidences  of  indebtedness  will 
never  be  presented,  and  that  the  sum  of  $190,000  is  considerably  more  than 
the  State  will  ever  be  called  upon  to  pay. 

The  Redemption  Registers  in  the  Treasurer's  office  we  found  to  be  as 
incomplete  as  they  are  stated  to  be  by  the  Board  of  Examiners,  but  it  will 
be  an  easy  matter,  by  means  of  the  official  lists  above  referred  to,  to  correct 
and  complete  them.  The  want  of  that  information  which  these  lists  furnish 
seems  to  have  been  the  motive  that  determined  the  conclusion  of  the  Board 
of  Examiners,  it  being  deemed  that  this  information  could  only  be  procured 
on  the  personal  application  of  an  agent  of  the  State.  After  this  determina- 
tion, however,  some  of  the  claimants  succeeded,  after  a  delay  of  some 
months,  in  obtaining  those  official  lists  of  which  we  have  made  such  good 
use,  and  which  we  beg  leave  to  append  to  this  report  as  an  appendix. 

RECOMMENDATION. 

The  committee  would  therefore  recommend  in  conclusion  that  the  whole 
indebtedness  be  funded,  the  Funding  Act  to  pro^dde  for  the  issue  of  bonds 
of  the  State  to  the  amount  of  $190,000,  with  interest  at  the  rate  of  seven  per 
cent  per  annum.  A  tax  of  three  fourths  of  a  cent  on  each  $100  will  be  amply 
sufficient  for  the  purpose;  indeed,  this  rate  will  doubtless  prove  to  be  too 
high  in  the  course  of  a  few  years. 

Thus,  for  an  insignificant  tax,  would  the  State  be  finally  relieved  of  an 
obligatory  indebtedness  that  has  vexed  her  for  years,  and  her  people  receive 
yet  another  illustration  of  that  nice  sense  of  right  which  is  no  less  necessary 
to  the  honor  of  a  commonwealth  than  it  is  to  that  of  an  individual. 

GEORGE   C.   PERKINS, 
JOHX   McMURRY, 
WILLIAM   MINIS, 
HENRY   LARKIN, 
STEPHEN   WING, 

Senate  Committee. 

E.   B.   MOTT,  .Ir., 
JACOB   WELTY, 
W.    N.   DE    HAVEN, 
ROBERT    BELL, 
J.    H.   COOPER, 
P.   B.   BACON, 
W.    A.   ALDRICH, 

Assembly  Committee. 
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APPENDIX. 

LIST 

Of  the  California  twelve  per  cent  War  Bonds  paid  by  the  United  States  under  the  Smith  and 
Denver  Ooimnission,  said  Bonds  being  for  the  amount  of  One  Thousand  Dollars  {^1,000)  each, 
and  with  interest  upon  the  Coupons  up  to  the  first  day  of  January,  1S54. 


Number  and  Date  of  Bond. 


9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
*34 
35 
36 
37 
38 
39 
40 
41 
*42 
43 
44 
45 
46 
47 
48 
49 
50 


April  1, 1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1.  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1.  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1, 1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1, 1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1, 1851. 
April  1, 1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 


Number  and  Date  of  Bond. 


51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
*67 
68 
69 
70 
71 
72 
73 
*74 
75 
76 
77 
78 
79 
80 
101 
102 
103 
104 
105 
lOB 
109 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
120 
121 


April  1,  1851. 
April  1.  1851. 
April  1.  1851. 
April  i;  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1, 1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  1,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  9,  1851. 
April  11,  1851, 
April  21, 1851 


Number  and  Date  of  Bond. 


122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 

\m 

161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 


April  21, 1851. 
April  21, 1851. 
April  21, 1851. 
April  21, 1851. 
April  21, 1851. 
April  21, 1851. 
April  21, 1851. 
April  21, 1851. 
April  21, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
May  24, 1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
J  une  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851- 
June  10, 1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 


Number  and  Date  of  Bond. 


172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

194 

195 

19(3 

197 

198 

199 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

268 


June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25, 1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25, 1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
July  25,  1851. 
April  8,  1852. 


*  These  so  noted  were  paid  as  duplicates  in  lieu  of  the  original  bonds. 

Third  Auditor's  Office,  December  21,  1871. 
A  true  list. 


VANDOREN,  Clerk. 


311 


LIST  OF  SEVEN  PER  CENT  CALIFORNIA  WAR  BONDS  PAID  BY 
THE  UNITED  STATES. 

First — Bonds  with  interest  upon  the  coupons  up  to  the  first  of  January, 
1854: 

One  thousand  dollar  bonds,  numbers  one  to  three  hundred  and  forty-one, 
inclusive. 

Five  hundred  dollar  bonds,  numbers  one  to  ninety,  inclusive. 

Five  hundred  dollar  bonds,  numbers  ninety-two  to  one  hundred  and 
eighty-five,  inclusive. 

Five  hundred  dollar  bonds,  numbers  one  hundred  and  eighty-seven  to 
three  hundred  and  six,  inclusive. 

Five  hundred  dollar  bonds,  numbers  three  hundred  and  eight  to  three 
hundred  and  ninety -nine,  inclusive. 

Two  hundred  and  fifty  dollar  bonds,  numbers  one  to  sixty-eight,  inclusive. 

Two  hundred  and  fifty  dollar  bonds,  numbers  seventy  to  one  hundred 
and  five,  inclusive. 

One  hundred  dollar  bonds,  numbers  one  to  one  hundred  and  fourteen, 
inclusive. 

One  hundred  dollar  bonds,  numbers  one  hundred  and  sixteen  to  one 
hundred  and  thirty-one,  inclusive. 

One  hundred  dollar  bonds,  numbers  one  hundred  and  sixty-four  to  two 
hundred  and  eighteen,  inclusive. 

One  hundred  dollar  bonds,  numbers  two  hundred  and  twenty  to  two  hun- 
dred and  sixty-seven,  inclusive. 

One  hundred  dollar  bonds,  numbers  two  hundred  and  seventy-two  to  two 
hundred  and  ninety-six,  inclusive. 

Second — Bonds  bearing  date  subsequent  to  the  first  day  of  January,  1854, 
^vith  coupons  paid  to  the  first  day  of  July,  1860. 

Five  hundred  dollar  bonds,  numbers  four  hundred  and  three,  four  hun- 
dred and  nine,  four  hundred  and  ten,  four  hundred  and  eleven,  and  four 
hundred  and  thirteen. 

Two  hundred  and  fifty  dollar  bonds,  numbers  one  hundred  and  eight, 
one  hundred  and  nine,  one  hundred  and  ten,  one  hundred  and  twenty-one, 
and  one  hundred  and  twenty-two. 

Two  hundred  and  fifty  dollar  bonds,  numbers  one  hundred  and  twenty- 
three,  one  hundred  and  twenty-four,  one  hundred  and  twenty-five,  one 
hundred  and  twenty-six,  one  hundred  and  forty,  and  one  hundred  and 
forty-nine. 

One  hundred  dollar  bonds,  numbers  three  hundred  and  two,  three  hun- 
dred and  twenty-four,  three  hundred  and  twenty-five,  three  hundred  and 
twenty-six,  three  hundred  and  thirty-four,  three  hundred  and  thirty-five, 
three  hundred  and  thirty-six,  three  hundred  and  thirty-seven,  three  hun- 
dred and  thirty-eight,  three  hundred  and  thirty-nine,  three  hundred  and 
forty-two,  three  hundred  and  forty-three,  three  hundred  and  forty-four, 
three  hundred  and  forty-five,  three  hundred  and  forty -six,  three  hundred 
and  forty-seven,  three  hundred  and  fifty,  three  hundred  and  fifty-seven, 
three  hundred  and  fifty-eight,  three  hundred  and  fifty-nine,  three  hundred 
and  sixty-six,  three  hundred  and  seventy,  three  hundred  and  seventy-five, 
and  three  hundred  and  seventy-six. 

A  tnio  list 

WM.  THEO.  VANDOREN,  Clerk. 

Third  Auditor's  Office,  January  10,  1872. 
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[Extract  from  Report  of  Adjutant-General  Geo.  B.  Cosby.] 

I  desire  to  incite  your  attention  to  the  fact  that  much  time  and  labor 
has  been  devoted  in  this  office  during  the  last  two  years  to  hunting  up  the 
various  reports,  vouchers,  etc..  pertaining  to  war  claims  of  California,  against 
the  United  States,  arising  from  the  various  Indian  wars  within,  and  u}X)n 
the  borders  of  this  State,  also  during  the  late  ci^'il  war.  The  papers  relat- 
ing especially  to  the  Indian  wars  have  been  lapng  in  the  State  offices 
for  more  than  thirty  years.  There  can  be  no  doubt  that  the  money 
actually  expended  by  California  in  these  wars  constitutes  a  just  claim 
against  the  United  States,  yet  for  many  years  all  efforts  and  hope  seemed 
to  have  been  abandoned,  and  the  documents  referred  to  regarded  as 
scarcely  more  valuable  than  waste  paper.  A  large  amount  of  time  and 
arduous  labor  has  been  devoted  to  preparing  these  claims  for  presentation 
to  the  proper  authorities  at  Washington  City  by  Captain  John  Mullan, 
State  Agent  and  Counsel,  acting  therein  under  his  contract  with  the  State. 
There  now  seems  to  be  a  favorable  prospect  of  securing  from  the  United  States 
for  the  State  of  California,  a  recognition  and  pa3anent  of  these  several  claims. 
The  details  concerning  their  character  and  amounts,  and  the  steps  taken 
to  secure  payment  are  set  forth  in  an  elaborate  report  thereon,  made  bv 
him  to  your  Excellency  on  the  first  of  November,  1886,  and  to  which  I  ask 
especial  attention.  In  view  of  the  matter  therein  contained,  I  now  respect- 
fully recommend  that  the  proceeds  arising  from  these  claims,  after  pay- 
ment shall  have  been  made  of  all  outstanding  valid  indebtedness  for  which 
such  proceeds  have  been  heretofore  dedicated  by  law,  may  be  reserved  as 
a  special  military  fund,  and  to  be  used  exclusively  for  such  legitimate 
wants  as  pertain  to  the  permanent  and  efficient  maintenance  of  the  National 
Guard  and  of  the  soldiers'  home  for  the  disabled  veterans  of  the  volunteers 
from  this  State.  The  persistent  labor  and  intelligent  efforts  of  Captain 
Mullan  in  behalf  of  these  claims  deserve  great  consideration. 


EXHIBIT  No.   3. 

JOINT  RESOLUTION  IN  RELATION  TO  THE  WAR  DEBT. 

[Approved  March  1,  1853.] 

Resolved  by  the  Senate  and  Assembly,  That  the  Board  of  Examiners  of 
the  accounts  and  vouchers  for  expenses  incurred  by  this  State  for  the  sup- 
pression of  Indian  hostilities,  are  hereby  directed  to  make  out  and  present 
to  the  Legislature  a  statement  of  said  accounts,  together  wdth  all  the  cor- 
respondence and  circumstances  relating  to  the  origin,  prosecution,  and  con- 
clusion of  the  Indian  wars  in  this  State,  prosecuted  by  authority  of  the 
same;  and  generally  such  information  as  may  be  proper  to  be  submitted 
to  the  Congress  of  the  United  States,  in  order  that  the  debt  thus  assumed 
by  this  State,  and  the  bonds  issued  thereupon,  ma}'  be  pro\'ided  for  by  the 
General  Government,  in  such  manner  and  with  such  promptitude  as  is 
demanded  by  the  merits  of  the  claim  and  the  right  of  protection  in  such 
cases. 

(Laws  of  California  1853,  page  310.) 
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14.     RESOLUTION  RELATIVE  TO  BALANCE  OF  WAR  DEBT. 

Resnired  by  the  Senate,  the  Assembly  concurrinci,  That  our  Senators  in 
Congress  are  hereby  instructed,  and  our  Representatives  be  requested,  to 
use  their  exertions  to  obtain  from  the  Government  of  the  United  States  an 
appropriation  of  two  hundred  thousand  six  hundred  and  seventy-five  dol- 
lars and  eighty-eight  cents,  the  surplus  of  our  war  indebtedness,  over  and 
above  the  amount  heretofore  appropriated  by  Congress  for  that  purpose,  to 
be  applied  toward  the  liquidation  of  the  balance  of  the  war  debt  of  this 
State,  incurred  in  the  suppression  of  Indian  hostilities  within  our  borders. 

Besolved,  That  his  Excellency  the  Governor  be  and  he  is  hereby  required 
to  transmit  a  copy  of  this  resolution  to  our  Senators  and  Representatives 
in  Congress  at  an  early  day. 

(Statutes  of  California  1856,  page  243.) 


NO.  XXV. 

Concurrent  resolution  relative  to  the  passage  of  a  laiv,  by  Congress,  making 
appropriation  for  the  payment  of  bonds  authorized  to  be  issued  for  the  pay- 
ment of  Indian  hostilities. 

[Passed  April  17, 1858.] 

Resolved  by  the  Assembly  of  the  State  of  California,  the  Senate  concurring, 
That  our  Senators  be  instructed,  and  our  Representatives  in  Congress 
requested,  to  use  their  influence  to  procure  the  passage  of  a  law  making  an 
appropriation  sufficient  for  the  payment  of  the  bonds  authorized  to  be  issued, 
by  this  State,  for  the  suppression  of  Indian  hostilities  within  her  bounds, 
for  the  payment  of  which  no  provision  has  been  made,  and  of  the  expenses 
incident  thereto. 

Resolved,  That  the  Governor  of  this  State  be  and  he  is  hereby  requested 
to  furnish  our  Senators  and  Representatives  in  Congress  with  a  statement 
of  the  amount  of  such  bonds  authorized  to  be  issued  under  any  law  of  this 
State,  and  the  incidental  expenses  connected  therewith,  and,  also,  copies  of 
these  resolutions. 

(Statutes  of  California  1858,  page  858.) 


CONCURRENT  RESOLUTION  NO.  1. 

[Passed  January  11,  1859.] 

Resolved  by  the  Senate,  the  Assembly  concurring,  That  our  Senators  at 
\\'ashington  be  instructed,  and  our  Representatives  in  Congress  be  re- 
quested, to  urge  upon  Congress  the  immediate  payment  of  the  Indian  war 
debt  due  to  citizens  of  this  State. 

Resolved,  That  a  copy  of  these  resolutions  be  forwarded  by  his  Excellency, 
the  Governor,  to  each  of  our  Senators  and  Representatives,  with  as  little 
delay  as  jx)ssible. 

(Statutes  of  California  1859,  page  381.) 

State  of  California,  Department  of  State. 

I,  Thomas  L.  Thompson,  Secretary  of.  State  of  the  State  of  California, 
do  hereby  certify  that  I  have  carefully  compared  the  annexed  copy  of  Con- 
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current  Resolution  Xo.  1.  passed  by  the  Legislature  of  the  State  of  Califor- 
nia on  January  11.  1859,  with  the  original  now  on  file  in  mv  office,  and 
that  the  same  is  a  correct  transcript  therefrom  and  of  the  whole  thereof. 
Also,  that  this  authentication  is  in  due  form  and  by  the  proper  officer. 

Witness  my  hand  and  the  Great  Seal  of  State,  at  office  in  Sacramento, 
Cahfornia.  the  third  day  of  January.  A.  D.  1SS5. 

[seal.]  THOMAS  L.  THOMPSOX. 

Secretary  of  State. 
By  A.  E.  Sh-^ttuck.  Deputy. 


XO.  XXX— COXCURREXT  RESOLUTIOX. 

[Passed  April  18,  1859.] 

Resolved  by  the  Assembly,  the  Senate  concurring.  That  the  Quartermaster 
and  Adjutant-General  of  this  State  be  and  he  is  hereby  requested  to  for- 
ward to  the  "War  Department  at  "Wasliington.  and  to  the  Congress  of  the 
United  States,  on  or  before  the  first  day  of  January  next,  all  the  original 
vouchers  for  claims  for  expenses  incurred  by  the  various  wars  and  expedi- 
tions against  the  Indians  of  this  State  (now  unpaid)  up  to  the  present  date, 
whether  held  by  the  State  of  California  or  any  citizen  thereof,  with  a  view 
of  inducing  immediate  assumption  of  the  same  by  the  General  Govern- 
ment. 

(Statutes  of  California  1859,  page  395.) 

XO.  XXXIV.— COXCURREXT  RESOLUTIOX  IX  RELATIOX  TO 

THE  WAR  DEBT. 

[Passed  AprU  10.  I860.] 

Resolved  by  the  Senate,  the  Assembly  concurring.  That  his  Excellency, 
the  Governor,  is  hereby  directed  to  have  made  out.  in  duplicate,  a  complete 
statement  of  the  expenses  incurred  by  citizens  of  this  State  in  the  suppres- 
sion of  Indian  hostilities,  wliich  have  been  recognized  by  legislative  action, 
and  which  have  not  been  assumed  and  paid  by  the  General  Government; 
together  with  such  of  the  correspondence  and  information  relating  to  the 
origin,  prosecution,  and  termination,  of  the  several  Indian  wars,  waged  by 
authority  of  this  State,  as  luay  be  proper  to  submit  to  the  Congress  of 
the  United  States,  in  asking  payment  therefor:  which  statement,  corre- 
spondence, and  information,  shall  be  presented  to  the  next  Legislature  of 
this  State,  which  is  to  meet  on  the  first  Monday  in  January,  one  thousand 
eight  hundred  and  sixtv-one. 

(Statutes  of  California  1860,  page  422.) 


XO.  XXXVL— COXCURREXT   RESOLUTIOX. 

'_Passed  April  18,  1860.] 

Whereas.  A  bill  has  been  introduced  in  the  House  of  Representatives, 
providing  for  the  assumption  of  the  Indian  war  debt  of  the  State  of  Cali- 
fornia bv  the  General  Government:  therefore,  be  it 
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Resolved  by  the  Senate,  the  Assembly  concurring,  That  his  Excellency,  the 
Governor  of  California,  be  requested  to  transmit  at  his  earliest  convenience, 
to  our  Members  in  Congress,  the  original  vouchers  upon  which  this  debt  is 
predicated,  together  with  the  record  of  the  action  thereon  by  the  Board  of 
Examiners  of  War  Claims,  whether  the  said  claims  are  held  by  the  State 
of  California,  or  Vjy  citizens  thereof. 

(Statutes  of  California  1860,  page  423.) 


NO.  XXXIV.— CONCURRENT  RESOLUTION. 

[Adopted  May  3,  1861.] 

JResolved  by  the  Assembly,  the  Senate  concurring,  That  our  Senators  in 
Congress  be  instructed,  and  our  Representatives  requested,  to  procure,  at 
as  early  a  day  as  practicable,  an  appropriation  to  meet  the  expenses  of  the 
Volunteers  under  the  command  of  Colonel  -lohn  C.  Ha3's,  for  ser\4ccs,  and 
all  claims  justly  chargeable  to  the  Federal  Government,  in  the  late  Indian 
war  in  Utah  Territory'. 

(Statutes  of  California  1861,  page  680.) 

NO.  XXXIX.— CONCURRENT  RESOLUTION. 

[Adopted  February  8,  1862.] 

Whereas,  The  citizens  of  this  State,  upon  the  Indian  frontier,  have  been 
exposed  to  the  depredations  of  hostile  Indians  since  the  settlement  of 
California  by  the  whites,  and  have  suffered  severe  losses  of  property  by 
tribes  under  the  control  of  the  Federal  Government  (and  with  whom 
treaties  of  peace  have  been  made),  such  as  the  destruction  of  horses,  build- 
ings, bridges,  ferries,  and  other  property,  and  in  having  stock  and  other 
property  of  various  descriptions  stolen;  therefore, 

JResolved  by  the  Senate,  the  Assembly  concurring,  That  our  Senators  in 
Congress  be  instructed,  and  our  Representatives  be  requested,  to  use  their 
exertions  to  secure  the  passage  of  an  Act  by  Congress  directing  the  appoint- 
ment, by  the  President  of  the  United  States,  of  a  Commissioner,  whose 
session  shall  be  held  at  some  convenient  point  or  points  in  this  State,  and 
who  shall  be  authorized  and  required  to  collect  proof  relative  to  the  losses 
sustained  by  our  citizens,  as  aforesaid,  and  report  the  same  to  the  Secre- 
tary of  the  Interior,  to  be  by  him  submitted  to  Congress. 

Resolved,  That  his  Excellency,  the  Governor,  be  requested,  at  an  early 
day,  to  forward  copies  of  the  foregoing  preamble  and  resolutions  to  our 
Senators  and  Representatives  in  Congress. 

(Statutes  of  California  1862,  page  611.) 

NO.  XIV— CONCURRENT  RESOLUTION. 

[Adopted  April  12,  1862.] 

Resolved  by  the  Senate,  the  Assembly  conctirring,  That  the  Adjutant- 
General  of  this  State  is  hereby  instructed  to  forward  to  the  Third  Auditor 
of  the  Treasury  Department  of  the  United  States,  for  settlement,  all  addi- 
tional vouchers  (original)  representing  claims  for  supplies  furnished  any  of 
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the  expeditions  against  the  Indians  of  this  State,  for  the  payment  of  which 
Congress  made  an  appropriation  by  Act  of  March  second,  eighteen  hundred 
and  sixtv-one. 

(Statutes  of  California  1862,  page  604.) 


NO.  XIV— CONCURRENT  RESOLUTION. 

[Adopted  March  5, 1863.] 

Whereas,  Many  citizens  of  this  State,  in  the  years  eighteen  hundred  and 
fifty-nine  and  eighteen  hundred  and  sixty,  were  employed  in  the  service  of 
the  United  States  b}^  the  agents  of  the  Indian  Department,  and  others 
furnished  the  agents  of  Government  with  supplies  for  the  several  Indian 
reservations  in  California,  upon  the  assurance  and  belief  that  the  accounts 
therefor  would  be  speedily  paid,  which  has  not  to  the  present  time  been 
done;  and,  whereas,  there  is  now  an  unexpended  balance  in  the  Treasury 
of  the  United  States  of  the  appropriation  for  defraying  the  expenses  of  the 
Indian  service  in  this  State,  and  which  is  applicable  to  the  accounts  men- 
tioned, and  which  has  been  withheld  from  the  objects  intended  by  the 
Congress  making  said  appropriation;  therefore,  be  it — 

Resolved  hy  the  Assembly,  the  Senate  concurring,  That  our  Senators  be 
instructed  and  our  Representatives  requested  to  urge  on  the  proper  author- 
ities in  Washington  a  prompt  examination  and  settlement  of  the  accounts 
aforesaid. 

Resolved,  That  the  Governor  be  requested  to  transmit  a  copy  of  the  fore- 
going to  each  of  our  Senators  and  Representatives  in  Congress,  to  the 
Secretary  of  the   Interior,  and  to  the    Commissioner  of  Indian   Affairs. 

(Statutes  of  California  1863,  page  783.) 

NO.  XII— CONCURRENT  RESOLUTIONS. 

[Adopted  February  6,  1864.] 

Whereas,  A  devastating  and  relentless  Indian  war  has  been  and  is  still 
being  waged  in  certain  counties  in  the  northern  portion  of  this  State,  the 
extent  of  which  has  never  been  fully  known  to  the  people  in  other  portions 
of  the  State,  nor  properly  considered  by  those  whose  duty  it  was  to  afford 
us  protection  at  a  time  when  a  small  force,  judiciously  managed,  could  have 
so  disposed  of  those  Indians  as  to  have  effectually  prevented  the  present 
lamentable  condition  of  the  counties  of  Humboldt,  Klamath,  and  Trinity; 
and,  whereas,  in  the  counties  above  named  there  are  no  less  than  fifteen 
hundred  Indian  warriors,  many  of  whom  are  well  armed  with  rifles,  shot- 
guns, and  revolvers,  and  as  they  are  almost  daily  adding  to  their  stock  of 
arms  and  ammunition,  by  murdering  defenseless  miners,  farmers,  and 
traders,  and  are  successfully  encouraging  a  general  uprising  of  Indians 
which  the  whites  had  hoped  would  remain  quiet  for  the  present,  and  as  the 
people  of  the  entire  counties  of  Humboldt,  Klamath,  and  Trinity  are,  to  a 
great  extent,  at  the  mercy  of  the  savages,  the  military  force  at  present  in 
that  district  being  entirely  inadequate  for  the  protection  of  the  citizens,  and 
owing  to  the  peculiar  natural  advantages  which  the  Indians  in  that  district 
possess  over  the  whites,  in  the  adaptation  of  that  mountainous  region  for 
the  prosecution  of  their  cowardly  mode  of  warfare,  it  becomes  necessary  to 
operate  against  them  in  the  Winter  season;  and  as  they  have  already  des- 
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troyed  about  one  eighth  of  the  taxable  property  of  Humboldt  County,  and 
entirely  depopulated  large  portions  of  Trinity  and  Klamath  Counties,  hav- 
ing murdered  no  less  than  seventy-five  valuable  citizens,  and  in  some  cases 
women  and  children  in  so  doing;  and,  whereas,  it  is  well  known  that  the 
Indians  are  preparing  for  a  war  of  extermination  and  extended  operations 
in  the  8})ring,  which  they  will  be  able  to  carry  on  to  a  frightful  extent  if 
they  are  not  checked  inunediately;  therefore, 

Resolved  hy  the  Assembly,  the  Senate  concurring,  That  his  Excellency,  the 
Governor,  be  requested  to  use  his  best  endeavors  to  have  a  sufficient  num- 
ber of  troops  sent  to  the  scene  of  hostilities  immediately  as  will  give  secu- 
rity to  Avhat  few  lives  and  little  property  that  may  be  left,  and  if  possible 
avert  a  more  extended  field  of  blood  and  rapine,  which  the  savages  are 
preparing  for,  and  prevent,  if  possible,  other  counties,  which  are  now  con- 
sidered out  of  danger,  from  being  overrun  by  hostile  savages. 

And  he  it  further  resolved,  That  if  the  military  commander  of  this  divis- 
ion cannot  furnish  the  requisite  number  of  troops  to  restore  this  valuable 
portion  of  our  State  to  the  peaceable  possession  of  the  whites,  and  throw  a 
proper  safeguard  around  them  for  the  future,  then  his  Excellency  is  hereby 
requested  to  lay  our  grievances  before  the  Secretary  of  War,  through  our 
Representatives  in  Congress,  to  the  end  that  our  now  deplorable  and  immi- 
nently dangerous  future  may  be  properly  cared  for. 

(Statutes  of  California,  page  544.) 


NO.  XVIII— MEMORIAL  CONCERNING  THE  PAYMENT  OF 
DAMAGES  BY  THE  UNITED  STATES  DONE  BY  INDIANS 
IN  1861,  1862,  AND  1863,  IN  THE  COUNTIES  OF  HUMBOLDT, 
TRINITY,  KLAMATH,  DEL  NORTE,  ETC. 

[Adopted  March  27,  18G8.] 

The  Memorial  of  the  Legislature  of  the  State  of  California  to  the  Congress 
of  the  United  States  of  America  respectfully  represents: 

That  the  United  States  Government  has  failed,  in  the  years  of  our  Lord 
eighteen  hundred  and  sixty-one,  eighteen  hundred  and  sixty-two,  eighteen 
hundred  and  sixty-three,  and  eighteen  hundred  and  sixty-four,  to  protect 
the  citizens  of  Humboldt,  Klamath,  Del  Norte,  and  Trinity  from  the  violence 
of  the  Indians  of  that  quarter  of  the  State,  and  that  many  lives  were  lost 
during  the  period  named  of  some  of  the  best  citizens  of  the  State,  for  which 
recompense  is  not  possible. 

It  is  further  represented  that  during  the  time  named  a  large  amount  of 
property  was  destroyed  by  these  Indians.  It  is  believed  that  the  property  so 
lost  was  of  the  value  of  one  hundred  and  fifty  thousand  dollars. 

This  memorial  respectfully  asks  that  steps  be  authorized  and  taken  by 
the  General  Government  to  ascertain  the  amount  of  property  so  destroyed 
in  the  period  named,  with  the  names  of  owners,  date  of  destruction,  and 
other  proper  information  relative  thereto,  to  the  end  that  the  parties  in 
interest  may  be  reimbursed. 

The  direct  proof  of  what  is  here  alleged  can  be  easily  afforded,  but  a 
difficulty  is  felt  in  having  no  tribunal  or  authority  to  take  such  proof. 

(Statutes  of  California  1867-68,  page  739.) 
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CHAP.  LIV— ASSEMBLY  JOINT  RESOLUTION  No.  73. 

[Adopted  March  30,  1878.] 

Resolved  hy  the  Assembly  of  the  State  of  California,  the  Senate  concurring, 
First,  that  our  Senators  be  instructed,  and  our  Representatives  requested,  to 
urge  upon  Congress  the  immediate  payment  of  all  bonds,  coupons,  and 
certificates  of  coupons,  issued  by  the  State  of  California  for  expenses  in- 
curred in  the  Indian  wars,  which  have  not  been  paid  by  the  General  Gov- 
ernment; Second,  that  his  Excellency,  the  Governor,  be  requested  to  cause 
a  statement  of  all  such  bonds,  certificates,  and  coupons,  and  of  the  circum- 
stances connected  therewith,  to  be  prepared  by  the  Controller,  and  upon 
such  statement  being  prepared,  to  cause  an  application  to  be  made  to  Con- 
gress, in  the  name  of  the  State  of  California,  for  the  payment  of  said  bonds, 
coupons,  and  certificates;  Third,  and  that  he  forward  a  copy  of  these  resolu- 
tions to  each  of  our  Senators  and  Representatives  in  Congress. 

(Statutes  of  California  1877-8,  page  1083.) 

REPORT. 

Mr.  President:  The  Committee  on  Claims,  to  whom  was  referred  Sen- 
ate Bill  No.  59,  "An  Act  entitled  an  Act  to  provide  for  paying  certain 
demands  issued  on  the  faith  and  credit  of  the  State,  which  became  due 
and  payable  on  the  second  day  of  May,  A.  D.  1862,  and  to  contract  a  funded 
debt  for  that  purpose,"  have  had  the  same  under  consideration,  and  ask 
leave  to  report: 

That  they  find  there  is  now  outstanding  about  $220,000  of  the  old  Indian 
war  debt,  evidenced  by  and  consisting  of  war  bonds  and  coupons,  for  the 
payment  of  which  the  faith  and  credit  of  the  State  has  been  pledged,  as 
will  fully  appear  by  an  Act  passed  May  2,  1852,  and  other  Acts  supple- 
mental tliereto,  under  which  said  bonds  were  issued. 

That  said  bonds,  by  the  terms  of  said  Acts,  became  due  and  payable  on 
the  second  day  of  May,  1862,  and  no  provision  has  been  made  for  the  pay- 
ment thereof.  The  holders  of  said  bonds  and  coupons  have  applied  to 
former  Legislatures  to  provide  some  way  for  the  settlement  of  the  aforesaid 
indebtedness,  and  your  committee  have  carefully  examined  the  proceedings 
of  the  various  committees  to  whom  the  matter  has  heretofore  been  referred, 
and  have  been  unable  to  discover  any  well  founded  objection  to  any  part 
of  this  claim;  on  the  contrary,  all  the  arguments  which  have  been  adduced, 
based  upon  facts,  militate  strength  in  favor  of  the  justice  thereof. 

In  1862  the  subject  was  discussed  by  Governor  Downey  in  his  annual 
message,  in  which  he  says,  after  summing  up  the  total  amount  of  this 
indebtedness — making  it  $218,468  54:  "These  bonds  mature  in  1862;  the 
faith  of  the  State  is  pledged  to  their  payment,  and  if  Congress  will  not 
assume  this  debt,  as  it  properly  should,  the  State  ought  to  make  provisions 
for  its  liquidation" — whi,ch  part  of  the  Governor's  message  was  referred  to  a 
select  committee  of  the  Assembly,  who,  after  a  thorough  examination  of 
the  subject,  reported  a  bill  similar  to  the  one  which  your  committee  have 
considered,  and  recommended  its  passage. 

Said  special  committee  consisted  of  the  present  Lieutenant-Governor  of 
the  State,  the  present  Attorney-General,  and  Messrs.  Hillyer,  Morrison,  and 
Worthington. 

The  holders  of  these  bonds  and  coupons  claim  that  they  were  entitled  to 
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the  money  therefor  when  the  same  become  due,  but  owing  to  the  embar- 
rassed condition  of  the  finances  of  the  State,  they  have  been  and  now  are 
willing  to  accept  bonds  of  the  State  therefor,  as  provided  in  the  bill 
referred  to  your  committee. 

Your  committee  is  of  the  opinion  that  the  settlement  of  these  claims  with 
the  holders  cannot  longer  be  delayed  without  great  injury  to  the  credit  and 
a  serious  violation  of  the  faith  of  the  State,  which  has  been  uncondition- 
ally and  unqualifiedly  pledged  for  their  redemption. 

Therefore  they  report  back  the  bill  and  recommend  its  passage. 

JOHN  P.  JONES,  Chairman. 
GEORGE  S.  EVANS, 
W.  E.  LOVETT, 

Of  the  Committee. 

INDIAN  WAR  CLAIMS. 

The  Treasurer  last  year  reported  the  amount  allowed  by  the  United 
States,  and  to  be  paid  this  State  upon  Indian  war  claims,  to  be  two  hun- 
dred and  twenty-nine  thousand  nine  hundred  and  eighty-seven  dollars  and 
sixty-seven  cents  ($229,987  67);  and  the  Treasurer,  at  the  same  time, 
reported  the  contract  with  Wells,  Fargo  &  Co.  for  bringing  that  sum  of 
money  to  California,  and  he  advised  the  Governor  and  the  Legislature,  that 
in  case  the  United  States  should  pay  in  legal  tender  notes,  insurance 
upon  the  same  during  their  transmission  from  New  York  would  be  neces- 
sary. 

The  United  States  having  paid  in  notes,  it  was  agreed  that  Wells,  Fargo 
<fe  Co.  should  have  and  might  make  a  claim  against  the  State  for  such 
amount  as  they  paid  for  insurance. 

"Wells,  Fargo  &  Co.  have  received $229,987  67 

And  charged  for  services |2,299  87 

For  insurance,  four  per  cent 9.198  51 

— $11,498  38 

Leaving  a  balance  of -.- |218,489  29 

This  amount  was  paid  to  the  State  in  notes,  while  Wells,  Fargo  &  Co. 
retain  the  amount  of  their  charge,  eleven  thousand  four  hundred  and  ninety- 
eight  dollars  and  thirty-eight  cents  ($11,498  38),  subject  to  final  settlement 
with  the  State. 

War  bonds  and  certificates  have  been  presented  for  payment,  to  date,  to 
the  amount  of  one  hundred  and  ninety-two  thousand  two  hundred  and 
eighty-eight  dollars  and  fifty  cents  ($192,288  50),  which  have  been  surren- 
dered for  the  sum  of  one  hundred  and  two  thousand  one  hundred  and  sixty- 
six  dollars  and  sixty-two  cents  ($102,166  62),  being  the  amount  allowed  by 
the  United  States  thereon,  less  the  five  per  cent  deducted  under  the  Act  of 
the  Legislature  of  April  ninth,  eighteen  hundred  and  sixty-two. 

Paid  to  claimants .$102,lfi(5  02 

Five  per  cent  retained 5,377  5-1 

Balance  in  fund  for  redemption  of  bonds  and  certificates,  exclusive  of  said  five 
percent 45,905  26 

Against  the  retaining  said  five  per  cent  many  of  the  claimants  have  pro- 
tested on  the  ground  that  the  State  had  no  right  to  reduce  the  amount 
allowed  them  by  the  LTnited  States,  or  to  subject  any  portion  of  it  to  the  use 
of  the  State.  The  validity  of  this  reason  seems  hardly  open  to  question, 
but  the  law  has  been  complied  with,  and  the  five  per  cent  retained. 
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The  smallness  of  the  exaction  from  each  of  the  claimants  may  induce 
them  in  the  main  to  avoid  the  expenses  of  prosecuting  the  matter:  still  the 
subject  should  receive  the  attention  of  the  Legislature,  as  it  hardh-  befits 
the  State  to  exact  the  five  per  cent,  when  the  bond  guarantees  to  the  holder 
whatever  may  be  allowed  b}^  the  United  States. 

The  war  debt  of  the  State  may  now  be  summed  up  as  follows: 

Old  war  debt,  as  per  statement  included  in  report  (see  Exhibit  O) $218,468  54 

Amount  of  bonds  issued  under  the  Act  of  18.57 3.>4,475  19 

Certificates  and  audited  accounts  not  bonded 75,000  00 

Cash  paid  by  California 156,207  85 

$804,151  58 
The  net  amount  received  into  the  State  Treasury  from  the  United  States  Gov- 
ernment, $218,149  67  will  extinguish I 426,866  89 

Making  the  total  Indian  war  debt $377,284  69 

Of  this  amount  only  two  hundred  and  eighteen  thousand  four  hundred 
and  sixty-eight  dollars  and  fifty-four  cents  ($218,468  54),  is  properly 
chargeable  as  State  debt. 

There  have  been  so  many  references,  by  the  Governor  and  other  State 
officers  of  California  in  the  various  State  papers,  to  the  various  phases  of 
these  California  war  claims,  that  I  can  only  refer  to  them  generally,  and 
hence  among  other  record  refer  to  them  as  follows,  to  wit: 

Page  12,  et  seq..  Senate  Journal  (fourth  session),  1853. 

Pages  13,  39,  and  459,  Senate  Journal  (fifth  session),  1854. 

Pages  62  to  69,  331  to  333,  and  371,  Senate  Journal  (sixth  session).  1855. 

Pages  25,  361,  407,  and  597,  Assembly  Journal  (sixth  session),  1855. 

Pages  27,  and  226  to  232,  Senate  Journal  (seventh  session),  1856. 

Page  384,  Assemby  Journal  (seventh  session),  1856. 

Pages  29,  36,  and  37,  Senate  Journal  (eighth  session),  1857. 

Pages  63,  69,  302,  303,  314,  and  467,  Senate  Journal  (ninth  session),  1858. 

Page  43,  Assembly  Journal  (tenth  session),  1859. 

Pages  35  and  665,  Senate  Journal  (tenth  session),  1859. 

Page  406,  Senate  Journal  (eleventh  session).  1860. 

Page  594,  Senate  Journal  (twelfth  session),  1861. 

Pages  23  to  27,  and  34,  Senate  Journal  (thirteenth  session),  1862. 

Page  32,  Senate  Journal  (fourteenth  session),  1863. 

Page  37,  Assembly  Journal  (seventeenth  session),  1867-1868. 


EXHIBIT  No.  4. 

Forty-seventh  Congress,  first  session.    S.  E.  10. 

In  the  Senate  of  the  United  States.     December  12,  1881. 

INIr.  Grover  asked  and  by  unanimous  consent  obtained  leave  to  bring  in 
the  following  joint  resolution;  which  was  read  twice  and  referred  to  the 
Committee  on  Military  Affairs: 

JOINT  RESOLUTION 

To  authorize  the  Secretary  of  War  to  ascertain  and  report  to  Congress  the 
amount  of  money  expended  and  indebtedness  assumed  by  the  State  of 
Oregon  in  repelling  invasions,  suppressing  insurrection  and  Indian  hos- 
tilities, enforcing  the  laws,  and  protecting  the  public  property. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America,  in  Congress  assembled,  That  the  Secretary  of  War  be  and  he 
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is  hereby  authorized  and  directed  to  cause  to  be  examined  and  adjusted 
all  the  accounts  of  the  State  of  Oregon  against  the  United  States  for  money- 
expended  and  indebtedness  assumed  in  organizing,  arming,  equipping, 
supplying  clothing,  subsisting,  transporting,  and  paying  either  the  volun- 
teer or  militia  forces,  or  both,  of  said  State  called  into  active  serWce  by  the 
Governor  thereof  after  the  fifteenth  day  of  April,  eighteen  hundred  and 
sixty-one,  to  aid  in  repelling  invasions,  suppressing  insurrections  and  Indian 
hostilities,  enforcing  the  laws,  and  protecting  the  public  property  in  said 
State  and  upon  its  borders,  except  during  the  Modoc  war. 

Sec.  2.  That  the  Secretary  of  \\'ar  shall  also  examine  and  adjust  the 
accounts  of  the  State  of  Oregon  for  all  other  expenses  necessarily  incurred 
on  account  of  said  forces  ha\'ing  been  called  into  active  ser^dce  as  herein 
mentioned,  including  the  claims  assumed  or  paid  by  said  State  to  encour- 
age enlistments,  and  for  horses  and  any  other  property  lost  or  destroyed 
while  in  the  line  of  duty  by  said  forces;  'provided,  that  in  order  to  enable 
the  Secretary  of  "War  to  fully  comply  with  the  pro\nsions  of  this  Act,  there 
shall  Vje  filed  in  the  War  Department,  by  the  Governor  of  said  State  or  a 
duly  authorized  agent,  an  abstract,  accompanied  vrith.  proper  certified  copies 
of  vouchers  or  such  other  proof  as  may  be  required  by  said  Secretar}^ 
showing  the  amount  of  all  such  expenditures  and  indebtedness,  and  the 
purposes  for  which  the  same  were  made. 

Sec.  3.  That  the  Secretary  of  War  shall  report  in  writing  to  Congress, 
at  the  earliest  practicable  date,  for  final  action,  the  results  of  such  examin- 
ation and  adjustment,  together  with  the  amounts  which  he  may  find  to 
have  been  properly  expended  for  the  purposes  aforesaid. 


Forty-seventh  Congres.s,  tirst  session.    S.  R.  13. 

In  the  Senate  of  the  United  States.     December  13,  1881. 

Mr.  Fair  asked  and  by  unanimous  consent  obtained  leave  to  bring  in  the 
following  joint  resolution:  which  was  read  twice  and  referred  to  the  Com- 
mittee on  ^Military  Affairs: 

JOINT  RESOLUTION 

To  authorize  the  Secretary  of  War  to  ascertain  and  report  to  Congress  the 
amount  of  money  expended  and  indebtedness  assumed  by  the  State  of 
Nevada  in  repelling  invasions,  suppressing  insurrection  and.  Indian  hos- 
tilities, enforcing  the  laws,  and  protecting  the  public  property. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America,  in  Congress  assembled.  That  the  Secretary  of  War  be  and  he  is 
hereby  authorized  and  directed  to  cause  to  be  examined  and  adjusted  all 
the  accounts  of  the  State  of  Nevada  against  the  United  States  for  money 
expended  and  indebtedness  assumed  in  organizing,  arming,  equipping, 
supplying,  clothing,  subsisting,  transporting,  and  pa}ang  either  the  volun- 
teers or  militia,  or  both,  of  the  late  Territory  of  Nevada  and  of  the  State  of 
Nevada,  called  into  active  service  by  the  Governor  of  either  thereof  after 
the  fifteenth  day  of  April,  eighteen  hundred  and  sixty-one,  to  aid  in  repel- 
ling invasions,  suppressing  insurrections  and  Indian  hostilities,  enforcing 
the  laws,  and  protecting  the  public  property  in  said  Territor\'  and  said 
State,  and  upon  the  borders  of  the  same. 

Sec.  2.  That  the  Secretary  of  War  shall  also  examine  and  adjust  the 
21"  • 
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accounts  of  the  late  Territory  of  Nevada  and  of  the  State  of  Nevada  for  all 
other  expenses  necessarily  incurred  on  account  of  said  forces  ha\dng  been 
called  into  active  service  as  herein  mentioned,  including  the  claims  assumed 
or  paid  by  said  Territory  and  said  State  to  encourage  enlistments,  and  for 
horses  and  other  property  lost  or  destroyed  while  in  the  line  of  duty  of  said 
forces;  provided,  that  in  order  to  enable  the  Secretary  of  War  to  fully 
comply  with  the  provisions  of  this  Act,  there  shall  be  filed  in  the  War 
Department,  by  the  Governor  of  Nevada  or  a  duly  authorized  agent,  an 
abstract,  accompanied  with  proper  certified  copies  of  vouchers  or  such  other 
proof  as  may  be  required  by  said  Secretary,  sho\^ing  the  amount  of  all  such 
expenditures  and  indebtedness,  and  the  purposes  for  which  the  same  were 
made. 

Sec.  3.  That  the  Secretary  of  War  shall  report  in  writing  to  Congress, 
at  the  earliest  practicable  date,  for  final  action,  the  results  of  such  examin- 
ation and  adjustment,  together  with  the  amounts  which  he  may  find  to 
have  been  properly  expended  for  the  purposes  aforesaid. 


EXHIBIT  No.  5. 

Forty-seventh  Congress,  first  session.    S.  1673. 

In  the  Senate  of  the  United  States.     April  11,  1882. 
Mr.  Grover,  from  the  Committee  on  Military  Aff"airs,  reported  the  follow- 
ing bill,  which  was  read  the  first  and  second  times  by  unanimous  consent: 

A  BILL 

To  authorize  the  Secretary  of  the  Treasury  to  examine  and  report  to  Congress 
the  amount  of  all  claims  of  the  States  of  Texas,  Oregon,  and  Nevada,  and 
the  Territories  of  Washington  and  Idaho,  for  money  expended  and  indebt- 
edness assumed  by  said  States  and  Territories  in  repelling  invasions  and 
suppressing  Indian  hostilities. 

Be  it  enacted,  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treas- 
ury is  hereby  authorized  and  directed,  with  the  aid  and  assistance  of  the 
Secretary  of  War,  to  cause  to  be  examined  and  investigated  all  the  claims 
of  the  States  of  Texas,  Oregon,  and  Nevada,  and  the  Territories  of  Wash- 
ington and  Idaho,  against  the  United  States  of  America,  for  moneys 
alleged  to  have  been  expended  and  for  indebtedness  alleged  to  have  been 
assumed  by  said  States  and  Territories  in  organizing,  arming,  equipping, 
supplying,  clothing,  subsisting,  transporting,  and  paying  the  volunteer  and 
military  forces  of  said  States  and  Territories  called  into  active  ser\'ice  by 
the  proper  authorities  thereof,  between  the  fifteenth  day  of  April,  in  the 
year  eighteen  hundred  and  sixty-one  and  the  date  of  this  Act,  to  repel 
invasions  and  to  suppress  insurrections  and  Indian  hostilities  in  said  States 
and  Territories  and  upon  their  borders,  including  all  proper  expenses  nec- 
essarily incurred  by  said  States  and  Territories  on  account  of  said  forces 
having  been  so  called  into  active  service  as  aforesaid,  and  also  all  proper 
claims  paid  or  assumed  by  said  States  and  Territories  for  horses  and 
equipments  actually  lost  by  said  forces  while  in  the  line  of  duty  in  active 
ser^ace  (excepting  and  excluding  therefrom  any  claim  said  State  of  Ore- 
gon may  have  for  money  expended  and  indebtedness  assumed  or  incurred 
in  suppressing  Modoc  Indian  hostilities  during  the  Modoc  Indian  war,  and 
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in  defending  that  State  from  invasion  by  said  Indians  during  the  years 
eighteen  hundred  and  seventy-two  and  eighteen  hundred  and  seventy- 
three,  which  were  submitted  to  and  passed  upon,  by  either  approval  or 
rejection,  by  Inspector-General  James  A.  Hardie,  United  States  Army). 
Said  accounts  for  and  on  behalf  of  said  State  of  Texas  shall  be  confined 
to  claims  arising  since  the  twentieth  day  of  October,  eighteen  hundred 
and  sixty-five,  and  for  and  on  behalf  of  said  Territories  of  Idaho  and 
Washington  for  said  claims  arising  in  the  years  eighteen  hundred  and 
seventy-seven  and  eighteen  hundred  and  seventy-eight. 

Sec.  2.  That  no  higher  rate  shall  be  allowed  for  the  services  of  said 
forces,  and  for  supplies,  transportation,  and  other  proper  expenses,  than 
was  allowed  and  paid  by  the  United  States  for  similar  ser\dces  in  the  same 
grade  and  for  the  same  time  in  the  United  States  Army  ser\ing  in  said 
States  and  Territories,  and  for  similar  supplies,  transportation,  and  other 
proper  expenses  during  the  same  time  furnished  the  United  States  Army 
in  the  same  country;  and  no  allowance  shall  be  made  for  ser\dces  of  such 
forces  except  for  the  time  during  which  they  were  engaged  in  active  ser- 
\dce  in  the  field;  and  no  allowance  shall  be  made  for  the  services  of  any 
person  in  more  than  one  capacity  at  the  same  time,  or  for  any  expend- 
itures for  which  the  Secretary  of  War  shall  decide  there  was  no  necessity 
at  the  time  and  under  all  the  circumstances. 

Sec.  3.  That  to  enable  the  said  officers  to  make  the  examination  and 
investigation  herein  authorized,  the  Governors  of  the  said  States  and  Ter- 
ritories, respectively,  or  their  duly  authorized  agents,  shall  file  with  the 
Secretary  of  the  Treasury  abstracts  and  statements  of  all  such  claims  by 
said  States  and  Territories,  showing  the  amounts  of  such  expenditures 
and  indebtedness  and  the  purposes  for  which  they  were  made,  and  accom- 
panied with  proper  vouchers  and  e\ddence. 

Sec.  4.  That  the  Secretary  of  the  Treasury  shall,  at  the  earliest  practi- 
cable time,  report  to  Congress  for  final  action  the  results  of  such  examina- 
tion and  investigation,  and  the  amount  or  amounts  found  to  have  been 
properly  expended  for  the  purposes  aforesaid;  ])rovided,  that  whenever  the 
examination  of  the  accounts  of  any  State  or  Territory  hereinbefore  men- 
tioned shall  have  been  completed,  the  same  shall  be  separately  reported  to 
Congress,  without  reference  to  the  final  examination  of  the  accounts  of 
any  other  State  or  Territory. 

Sec  5.  That  any  military  ser\T[ces  performed  and  expenditures  on  ac- 
count thereof  incurred  during  the  Territorial  organization  of  Nevada,  and 
paid  for  or  assumed  by  either  said  Territory  or  said  State  of  Nevada,  shall 
be  also  included,  and  examined,  and  reported  to  Congress  in  the  same 
manner  as  like  services  and  expenditures  shall  be  examined  and  reported 
for  the  State  of  Nevada. 


Forty-seventh  Congress,  first  session.    Senate.    Report  No.  575. 

In  the  Senate  of  the  United  States.    May  12, 1882 — Ordered  to  be  printed. 
^Ir.  Grover,  from  the  Committee  on  Military  Affairs,  submitted  the  fol- 
lowing 

REPORT. 

[To  accompany  bill  S.  1673.] 

The  Committee  on  INIilitary  Affairs,  to  whom  were  referred  Senate  Bill 
1144,  and  Senate  Joint  Resolutions  10  and  13,  "  to  authorize  an  examination 
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and  adjustment  of  the  claims  of  the  States  of  Kansas,  Nevada,  Oregon, 
and  Texas,  and  of  the  Territories  of  Idaho  and  Washington,  for  repelling 
invasions  and  suppressing  insurrections  and  Indian  hostilities  therein,"  sub- 
mit the  following  report: 

OREGON. 

It  appears  by  the  report  of  the  Adjutant-General,  United  States  Army, 
of  April  3,  1882,  that  one  regiment  of  cavalry,  one  regiment  of  infantry, 
and  one  independent  company  of  cavalry  were  raised  in  the  State  of  Oregon 
during  the  late  war  of  the  rebellion,  and  that  the  expenses  incident  thereto 
have  never  been  reimbursed  said  State  by  the  United  States ;  and  that  the 
claims  therefor  have  never  been  heretofore  presented  by  said  State  for 
audit  and  pavment  bv  the  United  States,  as  per  report  of  the  Secretarv  of 
War  of  Apriri5,  1882,  and  of  the  Third  Auditor  of  the  Treasury  of  April  8, 
1882.  Under  Section  3489  of  the  Re^•ised  Statutes,  the  claim  for  expendi- 
tures so  incurred  by  said  State  cannot  now  be  presented  for  audit  and  pay- 
ment ^^ithout  legislation  by  Congress.  In  addition  thereto  there  are  some 
unadjusted  claims  of  said  State  growing  out  of  the  Bannock  and  Umatilla 
Indian  hostilities  therein  in  1877  and  1878,  e^^denced  by  a  communication 
of  the  Secretary  of  War,  of  date  last  aforesaid,  and  some  unadjusted 
balances  pertaining  to  the  Modoc  war,  not  presented  for  audit  to  General 
James  A.  Hardie,  approximating  the  sum  of  -$5,000. 

NEVADA. 

It  appears  by  the  report  of  the  Adjutant-General,  United  States  Army, 
of  February  25,  1882,  that  one  regiment  of  cavalry  and  one  battalion  of 
infantry  were  raised  in  the  late  Territory  of  Nevada  during  the  late  war  of 
the  rebellion,  and  that  the  expenses  of  raising,  organizing,  and  placing  in 
the  field  said  forces  were  never  paid  by  said  Territory,  but  were  assumed 
and  paid  by  the  State  of  Nevada,  and  that  none  of  said  expenses  so  incurred 
by  said  Territory,  and  assumed  and  paid  by  said  State,  have  ever  been 
reimbursed  the  State  of  Nevada  by  the  United  States,  and  that  no  claims 
therefor  have  ever  been  heretofore  presented  by  either  said  Territorv  or  said 
State  for  audit  and  payment  by  the  United  States.  Under  Section  3489 
of  the  Revised  Statutes,  hereinbefore  referred  to,  the  payment  of  these 
claims  is  barred  by  limitation. 

These  forces  were  raised  to  guard  the  overland  mail  route  and  emigrant 
road  to  California,  east  of  Carson  City,  and  to  do  other  military  ser^dce  in 
Nevada,  and  were  called  out  by  the  Governor  of  the  late  Territory  of 
Nevada  upon  requisitions  therefor  by  the  Commanding-General  of  the 
Department  of  the  Pacific,  and  under  authority  of  the  War  Department,  as 
appears  b}'  copies  of  official  correspondence  furnished  to  your  committee  by 
the  Secretary  of  War  and  the  General  commanding  the  Di%asion  of  the 
Pacific;  and  it  further  appears  that  there  are  some  unadjusted  claims  of  the 
State  of  Nevada  for  expenses  growing  out  of  the  so  called  White  River 
Indian  war  of  1875,  and  aggregating  $17,650  98,  and  of  the  so  called  Elko 
Indian  war  of  1878  therein,  and  aggregating  $4,654  64,  and  which  sums,  it 
appears  by  the  official  statement  of  the  Controller  of  said  State  of  Nevada, 
were  expended  and  paid  out  of  the  Treasur}^  of  said  State. 

TEXAS. 

The  unadjusted  claims  of  the  State  of  Texas,  provided  for  by  this  bill, 
are  those  which  accrued  subsequent  to  October  14,  1865.     These  have  been 
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heretofore  the  subject-matter  of  much  correspondence  between  the  State 
authorities  of  Texas  and  the  authorities  of  the  United  States,  and  have 
several  times  received  the  partial  consideration  of  both  branches  of  Con- 
gress, but  without  reaching  any  finality,  never  having  been  audited  or  fully 
examined,  and  consequently  no  payment  on  account  thereof  has  been  made. 

These  claims  are  referred  to  in  Senate  Ex.  Doc.  No.  74,  second  session 
Forty-sixth  Congress,  and  in  the  executive  documents  therein  cited. 

It  appears  by  the  official  correspondence  exhibited  in  the  document 
referred  to,  and  copies  of  official  correspondence  from  the  State  authorities 
of  Texas,  and  submitted  to  your  committee,  that  the  expenses  for  which 
the  State  of  Texas  claims  reimbursement  were  incurred  by  the  authorities 
thereof  under  its  laws,  and  for  the  proper  defense  of  the  frontier  of  said 
State  against  the  attacks  of  numerous  bands  of  Indians  and  Mexican 
marauders.  These  claims  approximate  the  sum  of  $1,027,375  67,  and  were 
incurred  between  October  14,  1865,  and  August  31, 1877. 

AVASHINGTON   AND   IDAHO. 

The  volunteer  troops  in  Washington  and  Idaho  were  in  the  field  during 
Indian  hostilities  in  1877  and  1878,  in  said  Territories,  by  orders  of  the 
local  authorities  thereof.  While  these  volunteers  were  not  mustered  into 
the  regular  service  of  the  United  States  Army,  they  were  attached  to  the 
command  of  United  States  troops  in  the  Department  of  the  Columbia,  and 
acted  with  said  troops,  rendering  valuable  and  faithful  services  during 
said  wars,  under  the  orders  and  immediate  command  of  officers  of  the 
Regular  Army  of  the  United  States,  as  appears  by  copies  of  orders  in  the 
hands  of  your  connnittee. 

The  obligation  of  the  General  Government  to  defend  each  State  is 
acknowledged  to  be  included  in  the  Constitutional  obligation  to  maintain 
the  '^common  defense,^^  by  a  long  series  of  Acts  of  Congress  making  appro- 
priations to  cover  the  expenses  of  States  and  Territories  of  the  Union  which 
have  raised  troops  and  have  incurred  liabilities  in  defending  themselves 
against  Indian  hostilities  and  other  disturbances. 

The  bill  herewith  reported  provides  for  an  examination  of  the  claims  and 
accounts  of  the  States  and  Territories  therein  named  by  the  Secretary  of 
the  Treasury,  acting  in  connection  with  the  Secretary  of  War,  and  that 
they  report  the  amount  of  money  necessarily  expended  and  indebtedness 
properly  assumed  in  organizing,  supphdng,  and  sustaining  volunteers  and 
militia  called  into  active  service  by  each  of  them  in  repelling  invasions 
and  suppressing  Indian  hostilities  therein,  during  the  periods  named. 

This  bill  is  carefully  guarded  against  the  assumption  by  the  United 
States  of  unnecessary  liabilities,  and  fixes  the  pay  of  volunteers  and  mili- 
tia of  these  several  States  and  Territories  on  the  basis  of  the  pay  of  regular 
troops. 

Your  connnittee  therefore  report  the  present  original  bill  as  a  substitute 
for  Senate  Bill  1144  and  Senate  Joint  Resolutions  10  and  13,  which  hereto- 
fore have  been  under  consideration  by  said  committee,  having  the  same 
objects  as  pro^^ded  for  by  this  bill,  and  recommend  its  passage. 
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EXHIBIT  No.  6. 

Public— No  125. 

AN  ACT 

To  authorize  the  Secretary  of  the  Treasury  to  examine  and  report  to  Congress 
the  amount  of  all  claims  of  the  States  of  Texas,  Colorado,  Oregon,  NehrasJca, 
California,  Kansas,  and  ^Nevada,  and  the  Territories  of  Washington  and 
Idaho,  for  money  expended  and  indebtedness  assumed  by  said  States  and 
Territories  in  repelling  invasions  and  suppressing  Indian  hostilities,  and 
for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treasury 
is  hereby  authorized  and  directed,  with  the  aid  and  assistance  of  the  Secre- 
tary of  War,  to  cause  to  be  examined  and  investigated  all  the  claims  of  the 
States  of  Texas,  Colorado,  Oregon,  Nebraska,  California,  Kansas,  and  Ne- 
vada, and  the  Territories  of  Washington  and  Idaho,  against  the  United 
States  of  America,  for  moneys  alleged  to  have  been  expended  and  for  in- 
debtedness alleged  to  have  been  assumed  by  said  States  and  Territories  in 
organizing,  arming,  equipping,  supplying,  clothing,  subsisting,  transporting, 
and  paying  the  volunteer  and  military  forces  of  said  States  and  Territories 
called  into  active  service  by  the  proper  authorities  thereof,  between  the  fif- 
teenth day  of  April,  in  the  year  1861,' and  the  date  of  this  Act,  to  repel  inva- 
sions and  Indian  hostilities  in  said  States  and  Territories  and  upon  their 
borders,  including  all  proper  expenses  necessarily  incurred  by  said  States 
and  Territories  on  account  of  said  forces  having  been  so  called  into  active 
service  as  aforesaid,  and  also  all  proper  claims  paid  or  assumed  by  said  States- 
and  Territories  for  horses  and  equipments  actually  lost  by  said  forces  while 
in  the  line  of  duty  in  active  service  (excepting  and  excluding  therefrom  any 
claim  said  State  of  Oregon  may  have  for  money  expended  and  indebted- 
ness assumed  or  incurred  in  suppressing  Modoc  Indian  hostilities  during 
the  Modoc  Indian  War,  and  in  defending  that  State  from  invasion  by  said 
Indians  during  the  years  1872  and  1873,  which  were  submitted  to  and 
passed  upon,  by  either  approval  or  rejection,  by  Inspector-General  James 
A.  Hardie,  United  States  Army).  Said  accounts  for  and  on  behalf  of  said 
State  of  Texas  shall  be  confined  to  claims  arising  since  the  twentieth  day 
of  October,  1865,  and  shall  include  the  necessary  expenses  of  defense 
against  Mexican  raids  or  invasions  as  well  as  those  for  defense  against 
Indian  hostilities,  and  for,  and  on  behalf  of,  said  Territories  of  Idaho  and 
Washington  for  said  claims  arising  in  the  years  1877  and  1878. 

Sec.  2.  That  no  higher  rate  shall  be  allowed  for  the  serdces  of  said 
forces,  and  for  supplies,  transportation,  and  other  proper  expenses,  than  was 
allowed  and  paid  by  the  United  States  for  similar  serdces  in  the  same 
grade  and  for  the  same  time  in  the  United  States  Army  ser\'ing  in  said 
States  and  Territories,  and  for  similar  supplies,  transportation,  and  other 
proper  expenses  during  the  same  time  furnished  the  United  States  Army 
in  the  same  country;  and  no  allowance  shall  be  made  for  services  of  such 
forces  except  for  the  time  during  which  they  were  engaged  in  active  service 
in  the  field ;  and  no  allowance  shall  be  made  for  the  services  of  any  person 
in  more  than  one  capacity  at  the  same  time,  or  for  any  expenditure  for 
which  the  Secretary  of  War  shall  decide  there  was  no  necessity  at  the  time 
aiid  under  all  the  circumstances. 
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Sec.  3.  That  to  enable  the  said  officers  to  make  the  examination  and 
investigation  herein  authorized,  the  Governors  of  the  said  States  and  Terri- 
tories, respectively,  or  their  duly  authorized  agents,  shall  file  with  the 
Secretary  of  the  Treasury,  abstracts  and  statements  of  all  such  claims  by 
said  States  and  Territories,  showing  the  amounts  of  such  expenditures  and 
indebtedness,  and  the  purposes  for  which  they  were  made,  and  accompanied 
with  proper  vouchers  and  evidence. 

Sec.  4.  That  the  Secretary  of  the  Treasury  shall,  at  the  earliest  prac- 
ticable time,  report  to  Congress  for  final  action  the  results  of  such  examina- 
tion and  investigation,  and  the  amount  or  amounts  found  to  have  been 
properly  expended  for  the  purposes  aforesaid;  provided,  that  Avhenever  the 
examination  of  the  accounts  of  any  State  or  Territory  hereinbefore  men- 
tioned shall  have  been  completed,  the  same  shall  be  separately  reported 
to  Congress  without  reference  to  the  final  examination  of  the  accounts  of 
any  other  State  or  Territory. 

Sec.  5.  That  any  military  ser^•ices  performed  and  expenditures  on  ac- 
count thereof,  incurred  during  the  Territorial  organization  of  Nevada,  and 
paid  for  or  assumed  by  either  said  Territory  or  said  State  of  Nevada,  shall 
be  also  included,  and  examined  and  reported  to  Congress  in  the  same 
manner  as  like  ser\'ices  and  expenditures  shall  be  examined  and  reported 
for  the  State  of  Nevada. 

Approved  June  27,  1882. 

EXHIBIT  No.  7. 

State  of  California,  Executive  Department 
Sacramento,  Cal.,  March  31,  1884. 

In  addition  to  the  claims  due  the  State  of  California  from  the  United 
States  enumerated  in  the  preamble  to  Assembly  Concurrent  Resolution  No. 
20,  and  adopted  bv  the  Legislature  of  California  on  March  3, 1883,  Captain 
John  Mullan,  of  San  Francisco,  California,  now  residing  at  Washington 
Cit}^  D.  C,  is  hereby  appointed  agent  and  attorney  to  represent  the  interest 
of  the  State  of  California  before  the  proper  authorities  of  the  United  States 
at  Washington  City.  D.  C,  in  the  matter  of  all  moneys  or  balances  that 
have  been  paid,  or  which  remain  due  and  to  be  or  liable  to  be  paid  in  whole 
or  in  part  by  the  State  of  California,  on  account  of  any  Indian  war  bonds 
or  coupons  issued  by  the  State  of  California  under  the  authority  of  the 
Legislature  thereof,  in  its  Acts  approved  fifteenth  February,  1851,  third 
Ma}',  1852,  and  twenty-fifth  April,  1857,  respectively,  for  the  suppression 
of  Indian  hostilities  within  said  State,  for  the  purpose  of  recovering  from 
the  U^nited  States  for  the  State  of  California  a  sum  equivalent  thereto  in 
payment  or  satisfaction  of  the  whole  thereof;  together  with  all  interest  which 
is  now  or  which  may  hereafter  become  due,  pa3^able,  or  allowed  thereon,  or 
on  any  part  thereof,  by  the  L^nited  States;  and  also,  to  recover  from  the 
United  States  all  interest  that  is  now  or  which  may  hereafter  become  due, 
payable,  or  allowed  by  the  United  States  to  the  State  of  California,  on 
account  of  any  part  of  the  money  expended  or  liabilities  assumed  by  this 
State  on  account  of  the  war  of  the  rebellion. 

The  compensation  of  Captain  Mullan  for  his  services  in  the  foregoing 
named  matters  is  fixed  at  twenty  per  cent  of  the  moneys  that  may  be  col- 
lected by  him  or  paid  to  the  State  of  California  in  any  of  these  premises. 
Pro\nded,  however,  that  this  State  shall  not  in  any  event  become  liable  for 
any  expenses,  fees,  or  salaries  of  any  nature  whatever  other  than  such 
contingent  commission. 
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This  appointment  and  commission  shall  be  subject  to  the  ratification  of 
the  Legislature,  otherwise  to  be  void. 

GEORGE  STOXEMAN, 

Governor  of  California. 

EXHIBIT  No.  8. 

CHAPTER  XVI. 

Senate  Concurrent  Fesolution  No.  5,  relative  to  directing  the  Governor  to  fix 
the  compensation  for  services  rendered  by  Captain  John  Mullan,  in  collec- 
tions of  claims  dn^  the  State  of  California  from  the  United  States. 

[Adopted  March  3,  1885.] 

Whereas,  The  Governor  and  State  Surveyor-General  of  this  State, 
respectively,  have  heretofore  appointed  Captain  John  Mullan,  of  San  Fran- 
cisco, California,  agent  and  attorney  to  represent  the  State  of  California 
before  the  proper  authorities  of  the  United  States,  at  Washington,  D.  C, 
in  the  matter  of  the  claims  of  the  State  of  California  against  the  United 
States,  growing  out  of  past  Indian  hostilities,  and  for  interest  on  moneys 
heretofore  expended  by  this  State  on  account  of  military  operations  herein 
and  borders  hereof,  and  in  recovering  all  land  fees  heretofore  illegally  paid 
to  the  United  States  by  this  State:  and  whereas,  in  pursuance  of  Concur- 
rent Resolution  Xumber  Twelve,  adopted  February  twenty-sixth,  eighteen 
hundred  and  eighty-one,  and  in  pursuance  of  Assembly  Joint  Resolution 
Xumber  Thirty,  adopted  March  ninth,  eighteen  hundred  and  seventy-two, 
James  E.  Hale  and  Thomas  M.  Xosler  were  duly  appointed  and  commis- 
sioned agents  on  behalf  of  the  State  of  California  and  the  Governor  thereof, 
b}^  themselves  and  their  duly  constituted  agents,  to  collect  from  the  Gov- 
ernment of  the  United  States  the  cost,  charges,  and  expenses  properly 
incurred  by  the  State  of  California  for  enrolling,  subsisting,  clothing,  sup- 
phang,  arming,  equipping,  paying,  and  transporting  its  troops  employed  in 
aiding  to  suppress  the  insurrection  against  the  United  States;  and  whereas, 
said  James  E.  Hale  and  Thomas  M.  Xosler  have  duly  constituted  said 
Captain  John  ]SIullan  their  agent  and  attorney,  in  pursuance  of  the  fore- 
going authority  conferred  on  them,  in  their  names,  places,  and  stead,  to 
demand  and  receive  all  said  moneys  from  said  Government  of  the  United 
States,  and  in  and  about  the  said  premises  to  act  as  their  agent  therein; 
therefore,  be  it 

Section  1.  Resolved  by  the  Senate  of  California,  the  Assembly  concurring, 
That  the  appointments  so  conferred  upon  Captain  John  INIullan  by  the 
Governor  and  Surve3'or-General,  respectively,  are  hereby  ratified  and  con- 
firmed, and  the  Governor  of  this  State  be  and  he  is  hereby  authorized  and 
directed  to  fix  the  compensation  for  the  services  by  Captain  John  Mullan 
heretofore  and  that  may  be  by  him  hereafter  rendered,  at  twenty  per  cent 
of  each  of  the  sums  or  claims  that  may  be  by  him  collected  from  the  United 
States,  and  to  pay  to  him  such  per  cent  out  of  the  moneys  that  may  be 
collected  by  him  and  paid  to  this  State  on  account  of  each  of  the  foregoing 
matters  respectively;  j^rovided,  however,  that  this  State  shall  not,  in  any 
event,  become  liable  for  any  expenses,  fees,  and  salaries  of  any  nature 
whatever,  other  than  such  contingent  commission. 

Sec.  2.  That  the  proper  State  officers  of  the  State  of  California  be  and 
they  are  hereby  authorized  and  directed  to  deliver  to  Captain  John  !Mul- 
lan,  or  to  his  authorized  agent,  all  the  original  vouchers,  certificates,  and 
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papers  of  every  kind  and  nature  relating  to  the  claims  of  this  State  against 
the  Government  of  the  United  States  for  or  on  account  of  each  of  the  fore- 
going matters  respectively,  and  also  all  Controller's  warrants  that  have 
been  heretofore  paid  and  canceled,  and  which  may  be  needed  to  perfect 
any  of  the  claims  of  this  State  against  the  United  States,  represented  by 
him. 

Sec.  3.  That  said  State  officers  shall  prepare  and  take  from  Captain 
John  Mullan,  or  from  his  authorized  agent,  a  receipt  in  writing,  bound  in 
a  book  same  as  they  keep  in  their  offices  for  all  such  papers  as  aforesaid, 
and  which  shall  show  what  the  papers  are  in  each  case,  the  date  thereof, 
by  what  Board  of  Examiners  passed,  the  amount  and  date  of  the  warrant, 
and  in  whose  favor  drawn. 

JOHN  DAGGETT, 

President  of  the  Senate. 

W.  H.  PARKS, 

Speaker  of  the  Assembly. 

Attest:  THOS.  L.  THOMPSON, 

Secretary  of  State. 
[Indorsed:] 

Senate  concurrent  Resolution  No.  3,  passed  the  Senate  February  25, 
A.  D.  1885. 

EDWIN  F.  SMITH, 

Secretary  of  the  Senate. 

Passed  the  Assembly  February  26,  A.  D.  1885. 

FRANK  D.  RYAN, 

Clerk  of  the  Assembly. 

This  resolution  was  received  by  the  Governor  this  second  day  of  March, 
A.  D.  1885. 

W.  W.  MORELAND, 
Private  Secretary  of  the  Governor. 

State  of  California,  | 

Department  of  State.    ) 

I,  Thos.  L.  Thompson,  Secretary  of  State  of  the  State  of  California,  do 
hereby  certify  that  I  have  carefully  compared  the  annexed  copy  of  Senate 
Concurrent  Resolution  No.  3,  adopted  by  the  Legislature  of  the  State  of 
California  at  its  twenty-sixth  session,  with  the  original  now  on  file  in  my 
office,  and  that  the  same  is  a  correct  transcript  therefrom  and  of  the  whole 
thereof.  Also,  that  this  authentication  is  in  due  form  and  by  the  proper 
officer. 

Witness  my  hand  and  the  Great  Seal  of  State,  at  office  in  Sacramento, 
California,  the  thirteenth  day  of  March,  A.  D.  1885. 

THOS.  L.  THOMPSON, 

Secretary  of  State. 

By  A.  E.  Shattuck,  Deputy. 
[seal.] 
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EXHIBIT  No.  9. 

Forty-eighth  Congress,  first  session.    H.  Res.  172.    Printer's  No.,  5692. 

In  the  House  of  Representatives.     February  25, 1884 — Read  twice,  refer- 
red to  the  Committee  on  Military  Affairs,  and  ordered  to  be  printed. 
Mr.  Rosecrans  introduced  the  following  joint  resolution: 

JOINT  RESOLUTION 

Amendatory  of  the  Act  of  June  twenty-seventh,  eighteen  hundred  and 
eighty-two,  entitled  "An  Act  to  authorize  the  Secretary  of  the  Treasury  to 
examine  and  report  to  Congress  the  amount  of  all  claims  of  the  States  of 
Texas,  Colorado,  Oregon,  Nebraska,  California,  Kansas,  and  Nevada,  and 
the  Territories  of  Washington  and  Idaho,  for  money  expended  and  indebt- 
edness assumed  by  said  States  and  Territories  in  repelling  invasion  and 
suppressing  Indian  hostilities,  and  for  other  purposes." 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America,  in  Congress  assembled,  That  the  Act  of  Congress  approved  June 
twenty-seventh,  eighteen  hundred  and  eighty-two,  entitled  "An  Act  to 
authorize  the  Secretary  of  the  Treasury  to  examine  and  report  to  Congress 
the  amount  of  all  claims  of  the  States  of  Texas,  Colorado,  Oregon, 
Nebraska,  California,  Kansas,  and  Nevada,  and  the  Territories  of  Wash- 
ington and  Idaho,  for  money  expended  and  indebtedness  assumed  b}'  said 
States  and  Territories  in  repelling  invasion  and  suppressing  Indian  hostil- 
ities, and  for  other  purposes,"  be  and  the  same  is  hereby  amended  by 
striking  out  the  words  "April,  in  the  year  eighteen  hundred  and  sixty-one," 
and  inserting  in  lieu  thereof  the  words  "January,  in  the  year  eighteen  hun- 
dred and  fifty-one." 

EXHIBIT  No.  10. 

Forty-eighth  Congress,  first  session.    House  of  Representatives.    Report  No.  807. 

CLAIMS  OF  THE  STATES  OF  TEXAS,  COLORADO,  OREGON, 
NEBRASKA,  CALIFORNIA,  KANSAS,  AND  NEVADA,  AND  THE 
TERRITORIES  OF  AVASHINGTON  AND  IDAHO. 

March  18,  1884 — Committed  to  the  Committee  of  the  Whole  House  on 
the  state  of  the  Union  and  ordered  to  be  printed. 

Mr.  Rosecrans,  from  the  Committee  on  Military  Affairs,  submitted  the 
following 

REPORT. 
[To  accompany  H.  Res.  No.  172.] 

Your  committee  having  had  under  consideration  the  above  resolution, 
report  as  follows: 

The  Act  which  the  joint  resolution  proposes  to  amend  was  passed  as  a 
substitute  for  Senate  Bills  Nos.  1673,  1310,  1144,  and  87,  and  Senate  Joint 
Resolution  No.  10,  upon  which  was  made  a  favorable  report,  No.  133,  Fortv- 
seventh  Congress,  and  House  Bills  Nos.  422,  1688,  1908,  1909,  1936,  and 
3839,  and  House  Joint  Resolutions  Nos.  27,  34,  and  47,  upon  which  was 
made  a  favorable  report,  No.  141,  Forty-seventh  Congress. 
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The  date  of  April  15,  1861,  was  fixed  as  the  earhest  Hmit  of  the  claims 
in  question,  because  said  claims  of  the  various  States  and  Territories  men- 
tioned in  the  above  bills  and  joint  resolutions  were  on  account  of  expendi- 
tures subsequent  to  that  date.  It  is  only  requisite  to  extend  the  benefits 
of  this  Act  to  the  State  of  California,  whose  expenditures  were  mostly,  if 
not  altogether,  during  the  ten  years  anterior  to  the  date  fixed  therein.  The 
State  of  California  had  a  bill  for  payment  of  the  unpaid  balance  due  her 
for  expenditures  in  Indian  wars  in  1851  and  1852,  before  the  "War  Claims 
Committee  of  the  Forty-seventh  Congress,  upon  which  a  favorable  report 
was  made,  but  no  further  action  taken,  and  consequently  the  name  of  the 
State  of  California  did  not  appear  in  this  general  bill  as  reported  by  the 
Committee  on  Military  Affairs.  Subsequently,  when  the  bill  came  to  the 
House,  the  name  of  California  was  inserted  as  an  amendment,  on  motion 
of  one  of  the  members  of  the  California  delegation  w^ho  did  not  know  that 
the  expenditures  made  by  that  State  were  prior  to  the  date  mentioned  in 
the  bill  (April  15,  1861). 

From  the  report,  Xo.  1847,  Forty-seventh  Congress,  it  will  be  seen  that 
California  had  established  a  claim  which  is  not  within  the  pro\'isions  of 
this  Act.  It  also  appears  from  a  letter  of  the  Third  Auditor,  dated  April 
11,  1873  (see  Appendix  A),  that  Governor  McDougal  called  into  service  a 
battalion  called  the  Mariposa  Volunteers,  for  the  purpose  of  suppressing 
the  insurrection  of  the  Mariposa  Indians,  which  was  mustered  into  service 
January  24, 1851,  and  served  until  July  25, 1851,  the  expense  of  which  the 
State  assumed,  but  which  in  good  conscience  should  have  been  paid  by  the 
Government  of  the  United  States.  It  is  also  stated  in  a  letter  to  the  Chair- 
man of  this  committee  (see  Appendix  B)  that  the  State  in  1857  assumed, 
by  Act  of  the  Legislature  of  April  twenty-fifth,  the  payment  of  certain  other 
expenses  for  the  suppression  of  Indian  hostilities  of  a  similar  character  but 
of  a  small  amount,  the  pajTiient  of  which  was  pro\dded  for  in  1862  ;  but  as 
the  expenses  were  incurred  prior  to  1861,  California  could  not  obtain  relief 
under  the  Act  in  question. 

To  give  to  California  the  benefits  and  advantages  which  the  Act  accords 
to  other  States  and  Territories  under  like  circumstances,  it  will  be  sufficient 
to  amend  the  Act  by  adding  at  the  end  of  Section  1  of  said  Act — 

"  Pro\'ided  that  all  such  claims  of  the  State  of  California  arising  on  and 
after  the  first  day  of  Januar}^,  1851,  shall  be  examined  and  investigated  as 
aforesaid." 

Not  doubting  that  California  ought  to  be  entitled  to  the  benefits  of  the 
Act  the  same  as  the  other  States  specified  therein,  your  committee  recom- 
mend that  the  joint  resolution  do  pass. 

Appexdix  a. 

Treasury  Depaetmext,  Third  Auditor's  Office,         \ 
Washington.  D.  C,  April  11,  1873.  j 

Sir:  In  reply  to  your  letter  of  the  nineteenth  of  March,  addressed  to  the  Secretary  of 
War,  and  referred  to  this  office,  I  have  to  inform  you  that  the  battalion  of  Mariposa 
Vols.,  under  command  of  Mai.  .Tames  Savage,  was  in  service  from  twenty-fourth  of  Jan- 
uarv,  ISol,  until  twenty-tifth  July,  I85I. 

The  Captains  commanding  in  the  battalion  were  John  Boling,  William  Dill,  and  John 
J.  Kuykendall. 

Very  respectfully, 

A.  M.  GANGEWER, 
Acting  Auditor. 
E.  J.  Smith,  Esq.,  No.  217  D  street,  Wa.shington,  D.  C. 

Appendix  B. 

Dear  General:  Permit  me  to  call  your  attention  to  House  Joint  Resolution  No.  172, 
introduced  February  25, 1884,  and  referred  to  your  honorable  Committee  on  Military 
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Affairs,  and  to  some  of  the  reasons,  in  so  far  at  least  as  same  relates  to  the  State  of  Cali- 
fornia, why  said  resolutions  should  pass,  to  wit : 

There  are  several  instances  wherein  between  the  middle  of  January,  18.51,  and  middle  of 
April,  1861,  calls  were  made  upon  the  citizens  of  California  to  organize  themselves  in  said 
State  to  suppress  Indian  hostilities,  and  for  which  the  State  of  California  incurred  some 
expense  and  liability,  and  for  which  there  is  not  now  any  adequate  legislation  to  reimburse 
said  State.  Among  other  cases,  1  would  cite  that  of  the  "Mariposa  Battalion,"  called  out 
when  Governor  McDougalwas  Governor  of  that  State,  about  the  middle  of  January-,  1851, 
and  mustered  into  the  service  on  the  twenty-fourth  day  of  Januan,-,  1851,  and  served  from 
January  24, 1851,  to  July  25,  18.51,  as  per  letter  of  Third  Auditor  of  April  11,  1873,  inclosed 
as  an  exhibit.  These  volunteers  provided  their  own  horses  and  equipments.  The  camp 
supplies  and  baggage-trains  were  furnished  by  the  State  of  California.  This  military 
force  was  called  into  existence  by  the  State  authorities,  but  its  maintenance  was  at  the 
expense  of  the  General  Government.  Maj.  Ben.  McCullough  was  offered  the  command  of 
the  battalion,  but  he  declined  it. 

Such  men  in  California  at  that  time  as  James  D.  Savage  volunteered  and  served  as 
Major;  John  J.  Kuykendall,  John  Boling.  and  WiUiam  Dill  as  Captains  ;  Reuben  Chand- 
ler, Gilbert,  and  Crawford  as  Lieutenants;  A.  Bronson  and  Lewis  Leach  as  Surgeons, 
and  Drs.  Pfifer  and  Black  as  Assistant  Surgeons;  with  Barbour,  Brinnell, McKee,  Wozen- 
craft,  Hays,  and  other  distinguished  Californians,  many  of  whom  are  known  to  vou. 
Among  others  in  said  battalion  were  Col.  Thomas  Henlev  (father  of  Hon.  Barclay  fien- 
ley,  your  colleague  now  in  Congress),  Wm.  B.  Lewis,  of  iFresno,  and  W.  J.  Campbell  of 
Kings  Eiver,  Tulare  County,  California,  and  others. 

I  also  cite  you  the  instances  of  the  expenses  incurred  by  the  State  of  California  in  the 
suppression  of  Indian  hostilities  in  certain  counties  of  California  assumed  by  said  State 
April  25, 1857,  and  payment  provided  for  May  21, 1862.  So  that  the  date  of  incurring  such 
expense  was  prior  to  April  15,  1S61,  but  payment  made  by  California  stibsequent  to  April 
15, 1861,  and  which  case,  therefore,  would  not  strjctly  come  within  the  purview  of  the  Act 
of  June  27,  1882,  and  which  expenses  have  not  yet  been  reimbursed  said  State  by  any  ade- 
quate pro\"ision  by  Congress. 

While  the  expenses  in  these  cases  are  not  large,  equity  and  good  conscience  both  enjoin 
that  some  ample  legislative  provision  should  be  now  made  to  fully  meet  the  same. 

In  my  judgment  this  resolution  (H.  Res.  172),  if  passed,  will  be  ample  to  meet  all  such 
cases. 

The  Act  of  Congress  which  your  joint  resolution  seeks  to  amend  has  passed  through  the 
careful  scrutiny  of  both  the  ililitary  Committee  of  the  Senate  and  of  the  House  and  both 
branches  of  Congress  before  it  became  a  law,  and  hence  it  may  be  assumed  to  fully  repre- 
sent the  views  of  Congress  as  to  the  principle  and  measure  of  relief  to  be  granted  said 
States  in  said  Act,  and  Resolution  }so.  172  is  intended  simply  to  change  the  date  of  April 
15,  1861,  in  said  Act,  to  January  15, 1851,  so  as  to  admit  such  cases  as  may  exist  in  any  of 
said  States  between  the  two  dates  named  in  said  resolution  and  of  the  classes  as  now  pro- 
vided for  by  law. 

The  history  of  the  Act  of  June  27,  1882,  now  sought  to  be  amended,  might  be  appropri- 
ately referred  to  by  me  with  a  view  of  stating  to  your  honorable  committee  why  the 
Jifteeyith  Aptil.  1861,  came  to  be  named  in  said  Act  at  all. 

As  State  agent  for  Oregon  and  Nevada  in  December,  1881,  I  believe  that  under  Section 
3189  of  the  Revised  Statutes  the  States  of  Oregon  and  Nevada  could  not  recover  from  the 
I'nited  States  the  expenses  by  them  incurred  during  the  war  of  the  rebellion,  1861-"f>5, 
without  additional  legislation,  and  because  said  two  States  had  not  then  filed  their  claims 
against  the  United  States  for  the  expenditure  during  the  war  of  the  rebellion  and  under 
the  Act  of  July  27, 1861.  Whereupon,  at  my  request,  on  December  10, 1881.  Senator  Grover 
of  Oregon,  introduced  in  the  Senate,  Senate  Joint  Resolution  No.  10  for  Oregon  (copy 
inclosed  herewith).  On  December  13, 1881,  Senator  Fair  also  introduced  Senate  Joint  Reso- 
lution No.  13  for  Nevada  (copy  inclosed  herewith);  and  on  February  8,  1882,  Senator 
Plumb  introduced  Senate  Bill  No.  1144,  which,  while  including  both  Oregon  and  Nevada, 
also  included  Kansas,  Texas,  Idaho,  and  Washington  Territories.  (See  copies  inclosed 
herewith.)  But,  as  Senator  Plumb  had  on  December  5,  1881,  introduced  Senate  Bill  No. 
87,  which,  like  all  the  foregoing  recited  biUs,  were  referred  to  the  Senate  Committee  on 
Military  Affairs,  said  Senate  Bill  No.  87  was  on  February  7, 1882,  reported  back  to  the  Senate 
by  Senator  Cockrell  in  Senate  Report  No.  1.33,  first  session.  FortA'-sevenlh  Congress,  and 
acted  upon  by  the  Senate  as  a  separate  measure  (see  copy  of  report  that  accompanied 
said  Senate  Bill  No.  87,  herewith  inclosed),  and  passed  Senate  thirtieth  March,  1882. 

Now,  in  none  of  these  bills  was  any  provision  made  for  California,  or  any  reference  in 
any  thereof  to  said  State.  Thereafter,  to  wit,  on  May  12,  1882,  Senator  Grover  reported 
back  a  substitute  (Senate  No.  1673)  for  said  Senate  Resolution  No.  10  and  Senate  Resolution 
No.  13  and  Senate  bill  No.  1144,  and,  as  will  appear  from  copy  herewith  inclosed,  and  of  his 
Report  No.  575,  first  session.  Forty-seventh  Congress,  and  in  which  report  he  left  out 
Kansas,  and  because  said  State  had  been  reported  on  as  a  separate  measure,  and  acted  on 
separately,  as  before  recited. 

Now,  in  these  Senate  Joint  Resolutions  Nos.  10  and  13.  without  any  particular  attention 
being  paid  to  the  date,  reference  was  had  more  especially  to  the  expenses  incurred  during 
the  war  of  the  rebellion  by  Oregon  and  Nevada,  and  which  expenses  began  on  April  15, 
1861;  the  date  of  April  15.  1861,  named  in  said  resolution,  chanced  thereby  to  become  the 
date  named  in  Senator  Grover's  substitute.  As  this  was  being  discussed  in  the  Senate 
(see  Record,  vol.  No.  13,  pages  6  to  8,  first  session.  Forty-eighth  Congress),  it  received  sun- 
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drj'  amendments,  and  by  which  Colorado,  Nebraska,  and  California  were  included,  and  in 
that  sha])e  it  passed  the  Senate  on  eighth  June,  1882.  In  the  House  there  were  also 
sundry  bills  and  resolutions  introduced  and  to  accomplish  tlie  same  enils,  and  all  referred 
to  your  Military  Committee,  to  wit:  House  Bills  Nos.  422,  1(W8, 1908,  liW.  193(5,  and  House 
Resolutions  Nos.  27  and  34,  and  for  all  of  which  Mr.  U])son.  from  vour  Military  Commit- 
tee, on  July  31, 1882,  reported  a  substitute  (H.  R.  No.  3839),  with  a  report  thereon  (No.  141), 
conies  of  all  of  which  oills,  resolutions,  and  reports  are  inclosed  herewith.  This  Hou.se 
suDstitute  (No.  3839)  was  not  acted  on  in  the  House,  but  when  the  aforesaid  Senate  Bill 
No.  I'i73  (which  passed  the  Senate)  reached  the  House,  the  friends  of  the  Senate  Kansas 
Bill  (No.  87)  sought  to  have  said  Senate  bill,  in  which  Kansas  was  not  incliulcd,  amended 
so  as  to  include  Kansiis;  this  amendment  was  made  in  the  House  on  the  twentieth  day 
of  June,  1882  (see  extract  of  Record,  June  22,  herewith);  whereupon  this  Senate  bill,  so 
amended,  returned  to  the  Senate  for  its  concurrence,  and  it  was  concurred  in  by  the  Senate 
on  the  twentieth  day  of  June,  1882,  and  was  approved  and  became  the  law  on  June  27, 
1882;  and  which  law  House  Kesnlution  No.  172  seeks  to  amend  simply  by  changing  the 
date  named  therein,  and  not  otlierwise. 

This  will  account  for  the  fact  that  no  special  attention  was  given  to  the  date  named 
therein,  April  15,  1801,  and  the  manner  in  which  California  came  in  under  its  provisions. 
The  fact  is  that  there  have  not  been  any  Indian  hostilities  in  California  since  April  15, 1861. 
but  all  occurred  prior  to  that  date,  and  unless  said  Act  be  amended  as  resolved  in  said 
House  Resolution  No.  172,  it  is  simply  a  dead  letter  to  the  State  of  California.  The  inten- 
tion of  Congress  in  said  Act  was  to  provide  for  all  cases  of  the  class  named  in  said  Act  not 
herett)fore  provided  for,  and  if  there  be  any  cases  named  in  said  Act  in  the  other  States 
enumerated  in  said  Act,  as  I  submit  do  now  exist  in  the  State  of  California,  then  there  is 
every  gocxi  reason  why  said  resolution  should  be  unanimously  and  favorably  recom- 
mended for  passage. 

I  therefore  suggest  in  any  case  that  it  be  enacted,  even  if  its  provisions  be  limited  only 
to  the  State  of  California. 

Respectfully, 

JOHN  MULLAN. 
State  Agent  for  California. 

Hon.  W.  S.  Rosecrans,  Chairman  Committee  on  Military  Affairs,  House  of  Representa- 
tives. 


EXHIBIT  No.  11. 

House  of  Representatives,  U.  S.,  \ 

Washington,  D.  C,  January  21,  1884.  j 

Captain  John  Mullan,  1310  Conn.  Avenue,  Washington,  D.  C: 

Dear  Captain:  I  have  received  both  your  pamphlet  and  the  certified 
copies  of  the  resokitions  of  the  Cahfornia  Legislature.  One  copy  of  the 
resolution  was  introduced  and  referred  to  the  Committee  on  War  Claims; 
the  other  I  have.  You  sent  me  two.  Our  committee  has  authorized  me, 
in  my  discretion,  to  facilitate  the  passage  of  Joint  Resolution  H.  R.  172  by 
smoothing  the  phraseology,  and  adding  a  mandate  on  the  Secretary  of 
War  to  have  an  investigation  made. 

Verv^  trulv  vours, 

W.  S.  ROSECRAXS. 


EXHIBIT  No.  Iiy2. 

Fortj'-eighth  Congress,  first  session.    H.  R.  50. 

In  the  House  of  Representatives.     December   10,    1883 — Read  twice, 
referred  to  the  Committee  on  Military  Affairs,  and  ordered  to  be  printed. 
Mr.  Rosecrans  introduced  the  following  bill: 
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A  BILL 

To  indemnify  the  State  of  California  for  balances  paid  and  remaining  due  on 
account  of  indebtedness  incurred  in  the  Indian  xcars  in  said  State,  for  the 
payment  of  ivhich  the  State  of  California  issued  bonds  in  the  year  eighteen 
hundred  and  sixty-two. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretary  of  the  Treasury- 
be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  Cahfor- 
nia,  or  to  her  duly  authorized  agent,  the  sum  of  four  thousand  one  hundred 
and  seventy-two  dollars  and  fifty-six  cents,  being  the  amount  of  five  bonds, 
eight  hundred  and  thirteen,  eight  hundred  and  fourteen,  eight  hundred 
and  fifteen,  eight  hundred  and  sixteen,  and  eight  hundred  and  nineteen, 
issued  by  the  State  of  California  on  the  twenty- first  day  of  May,  eighteen 
hundred  and  sixty-two,  in  conformity  ^nth  the  Act  of  the  Legislature  of 
said  State  authorizing  the  Treasurer  thereof  to  issue  bonds  for  the  payment 
of  expenses  incurred  in  the  suppression  of  Indian  hostilities  in  certain 
counties  of  said  State,  approved  April  twenty-fifth,  eighteen  hundred  and 
fifty-seven,  which  amount  is  hereby  appropriated  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  to  be  paid  said  State,  or  to  her  duly 
authorized  agent,  only  upon  the  surrender  of  said  bonds  to  the  Secretar}' 
of  the  Treasury. 


Forty-eighth  Congress,  first  session.    H.  R.  69.    Printer's  Xo.,  69. 

In  the  House  of  Representatives.     December  10, 1883 — Read  twice,  refer- 
red to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
Mr.  Rosecrans  introduced  the  following  bill: 

A  BILL 

To  indemnify  the  State  of  California  for  balances  paid  and  remaining  due  on 
account  of  indebtedness  incurred  in  the  Indian  icars,  for  the  p)aym€nt  of 
which  said  State  issued  bonds  in  eighteen  hundred  and  fifty-one  and  eight- 
een hundred  and  fifty-two,  a  part  of  which  and  of  accrued  interest  thereon 
remain  unpaid  owing  to  delays  occasioned  by  War  Department  ridings, 
under  the  Act  of  Congress  of  August  fifth,  eighteen  hundred  and  fifty-four. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  sum  of  two  hundred  and 
fifty  thousand  dollars,  or  so  much  thereof  as  may  be  necessary  therefor,  be 
and  the  same  is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury 
not  otherwise  appropriated,  to  indemnify  the  State  of  California  for  balances 
paid  and  remaining  due  and  to  be  paid  by  said  State  on  account  of  Indian 
war  bonds  issued  by  said  State  under  the  Acts  of  the  Legislature  of  eighteen 
hundred  and  fifty-one  and  eighteen  hundred  and  fifty-two,  and  accrued 
interest  thereon,  recognized  by  the  Act  of  Congress  of  August  fifth,  eighteen 
hundred  and  fifty-four,  but  unpaid  owing  to  delay  due  to  ^Var  Department 
rulings. 

Sec.  2.  That  upon  his  draft  the  Secretary  of  the  Treasury  shall  cause 
the  aforesaid  sum  to  be  paid  over  to  the  Treasurer  of  the  State  of  Califor- 
nia, who  shall  promptly  apply  the  same  to  the  payment  of  said  balances 
of  indebtedness,  and  with  least  possible  delay  forward  the  vouchers  there- 
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for,  accompanied  by  an  abstract  and  account-current,  and  any  balance  of 
said  sum  remaining  unexpended  and  to  be  repaid,  to  the  Secretary  of  the 
Treasury,  who,  upon  receipt  thereof,  after  due  verification  of  the  same,  shall 
order  the  amount  to  be  passed  to  the  credit  of  said  Treasurer  of  the  State 
of  California,  in  final  settlement  of  his  accounts;  provided,  that  the  Gov- 
ernor of  said  State,  at  the  time  of  rendering  said  accounts,  shall  certify 
upon  said  abstracts  that  the  vouchers  therein  specified  are  accounts  justly 
due  and  paid  by  the  State  of  California. 


Forty -eighth  Congress,  first  session.     H.  R.  6099.    Printer's  No.,  6856. 

In  the  House  of  Representatives.     March  24, 1884 — Read  twice,  referred 
to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A   BILL 

To  authorize  and  require  the  payment  in  cash  to  the  State  of  California  of 
the  sum  of  two  hundred  and  nineteen  thousand  and  seventy-five  dollars  and 
ninety-eight  cents,  for  moneys  expended  and  liabilities  assumed  by  said 
State,  to  be  paid  by  the  United  States,  for  the  common  defense,  prior  to 
August  thirty-first,  eighteen  hundred  and  sixty-one. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  required  to  pay  to  the  State  of  Cali- 
fornia, or  to  its  authorized  agent,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  the  sum  of  two  hundred  and  nineteen  thousand  and 
seventy-five  dollars  and  ninety-eight  cents  in  cash,  which  sum  said  State 
expended  or  assumed  to  pay  on  account  of  services  rendered  and  supplies 
furnished  to  suppress  Indian  hostilities  in  certain  counties  of  said  State 
prior  to  the  thirty-first  day  of  August,  eighteen  hundred  and  sixty -one,  and 
for  which  said  State  duly  issued  bonds,  the  amount  of  which  have  not  yet 
been  fully  paid  by  the  United  States  to  said  State,  or  to  the  citizens  thereof, 
and  which  bonds  the  State  of  California  promised  to  pay  out  of  any  money 
to  be  appropriated  by  Congress  for  the  payment  of  such  expenses,  and  as 
pro^dded  for  by  the  Act  of  the  Legislature  of  said  State  approved  April 
twenty-fifth,  eighteen  hundred  and  fifty-seven,  authorizing  the  Treasurer  of 
California  to  issue  bonds  for  the  payment  of  expenses  incurred  in  the  sup- 
pression of  Indian  hostilities  in  certain  counties  of  said  State. 

Sec.  2.  That  all  laws  or  parts  of  laws,  and  all  rulings  or  decisions  of 
any  Department  of  the  Government,  or  of  any  officer  thereof,  inconsistent 
with  the  foregoing  section,  be  and  the  same  are  hereby  repealed  and 
aimulled. 


Forty-eighth  Congress,  first  session.    H.  R.  6669.    Printer's  No.,  7&14. 

In  the  House  of  Representatives.     April  21,  1884 — Read  twice,  referred 
to  the  Committee  on  Appropriations,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 
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A  BILL 

To  reappropriate  the  unexpended  balance  heretofore  appropriated  by  Congress 
for  the  suppression  of  Indian  hostilities  in  the  State  of  California. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  unexpended  balance  of 
eight  thousand  three  hundred  and  sixty-two  dollars  and  sixteen  cents  of 
the  appropriation  made  by  Congress  August  fifth,  eighteen  hundred  and  fifty- 
four  (10th  Statutes,  pages  582  and  583),  and  August  eighteenth,  eighteen 
hundred  and  fifty-six  (U.  S.  Statutes,  vol.  11,  page  91),  for  the  suppression 
of  Indian  hostilities  in  the  State  of  California,  and  carried  to  the  surplus 
fund,  be  and  the  same  is  hereby  reappropriated ;  and  the  Secretary  of  the 
Treasury  is  hereby  authorized  and  directed  to  pay  the  said  sum  to  the 
State  of  California  upon  the  surrender  by  said  State  to  said  Secretary  of 
bonds  and  coupons  issued  by  said  State  in  part  payment  of  said  expenses, 
which  bonds  and  coupons  have  been  redeemed  and  paid  by  said  State  in 
said  sum;  and  in  the  event  that  bonds  and  coupons  so  issued  and  redeemed 
and  paid  by  said  State  in  said  sum  have  been  canceled  and  destroyed  by 
the  authority  of  the  Legislature  thereof,  then  the  aforesaid  sum  shall  be 
paid  said  State  upon  her  furnishing  the  Secretary  of  the  Treasury  satis- 
factory evidence  that  bonds  and  coupons  so  issued  have  been  redeemed, 
paid,  canceled,  and  destroyed  to  the  amount  of  said  unexpended  balance, 
under  and  by  the  authority  of  the  Legislature  of  said  State. 


Forty-eighth  Congress,  second  session.    H.  R.  7975. 

In  the  House  of  Representatives.     January  19,  1885 — Read  twice,  refer- 
red to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL 

To  indemnify  the  State  of  California  on  account  of  indebtedness  incurred  by 
her  in  the  Indian  wars  therein,  and  which  has  heretofore  been  paid  by  said 
State. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  Cali- 
fornia, or  to  her  duly  authorized  agent,  the  sum  of  money  heretofore  paid 
by  the  State  of  California  in  the  redemption  of  the  Indian  war  bonds  issued 
by  said  State  under  the  Acts  of  her  Legislature  approved  February  fifteenth, 
eighteen  hundred  and  fifty-one,  and  May  third,  eighteen  hundred  and 
fifty-two,  and  of  the  certificates  of  indebtedness  issued  in  connection  there- 
with, on  account  of  the  suppression  of  Indian  hostilities  in  said  State  prior 
to  January  first,  eighteen  hundred  and  fifty-four,  and  which  bonds  and 
certificates  have  heretofore  been  redeemed  and  paid  by  said  State,  together 
with  interest  thereon  at  six  per  centum  per  annum  from  the  dates  of  such 
payment  by  said  State,  to  the  dates  of  the  payment  thereof  by  the  United 
States  ;  provided,  that  the  sum  to  be  so  paid  by  the  United  States  to  said 
State  for  the  matters  herein  contained  shall  not  exceed  one  hundred  and 
ten  thousand  nine  hundred  and  forty-seven  dollars  and  thirty-eight  cents, 
which  amount  is  hereby  appropriated  out  of  any  money  in  the  Treasury 


not  otherwise  appropriated,  and  to  be  paid  to  said  State  upon  the  surrender 
by  her,  or  by  her  duly  authorized  agent,  of  said  bonds  and  of  said  certifi- 
cates of  indebtedness  to  -the  Treasury  Department  of  the  United  States. 


Forty-eighth  Congress,  first  session.    S.  809. 

In  the  Senate  of  the  United  States.     December  19,  1883. 

]\Ir.  ^liller  of  Cahfornia  asked  and,  b}^  unanimous  consent,  obtained 
leave  to  bring  in  the  following  bill;  which  was  read  twice  and  referred  to 
the  Committee  on  Military  Affairs. 

A  BILL 

To  indemnify  the  State  of  California  for  balances  paid  and  remaining  due 
on  account  of  indebtedness  incurred  in  the  Indian  tears,  for  the  payment  of 
ichich  said  State  issued  bonds  in  eighteen  hundred  and  fifty-one  and  eighteen 
hundred  and  fifty-two,  a  part  of  which  remain  unpaid  oiving  to  delays  occa- 
sioned by  War  Department  ridings  under  the  Act  of  Congress  of  August 
fifth,  eighteen  hundred  and  fifty-four. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  Cali- 
fornia, or  her  duly  authorized  agents,  any  sum  found  due,  upon  investiga- 
tion, for  balances  alleged  to  have  been  paid  and  remaining  due  and  to  be 
paid  by  said  State  on  account  of  Indian  war  bonds  issued  by  said  State 
under  the  Acts  of  the  Legislature  of  eighteen  hundred  and  fifty-one  and 
eighteen  hundred  and  fifty-two,  in  the  suppression  of  Indian  hostilities 
within  the  said  State  prior  to  the  first  of  January,  eighteen  hundred  and 
fifty-four,  and  recognized  by  the  Act  of  Congress  of  August  fifth,  eighteen 
hundred  and  fifty-four;  provided,  that  the  sum  so  paid  shall  not  exceed  in 
amount  the  sum  of  two  hundred  and  fifty  thousand  dollars,  which  amount 
is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  and  to  be  settled  upon  proper  vouchers  to  be  filed  and  passed 
upon  by  the  proper  accounting  officers  of  the  Treasury  Department. 


Forty-eighth  Congress,  tirst  session.    S.  811. 

In  the  Senate  of  the  United  States.     December  19,  1883. 

Mr.  ^Miller  of  California  asked  and  by  unanimous  consent  obtained  leave 
to  bring  in  the  following  bill;  which  was  read  twice  and  referred  to  the 
Committee  on  ^Military  Affairs: 

A  BILL 

To  indemnify  the  State  of  California  for  balances  paid  and  remaining  due 
on  account  of  indebtedness  incurred  in  the  Indian  ivars  in  said  State,  Jor 
the  payment  of  which  the  State  of  California  issued  bonds  in  the  year 
eighteen  hundred  and  sixty-two. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  Cali- 

22-" 
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fornia.  or  to  her  duly  authorized  agent,  the  sum  of  four  thousand  one  hun- 
dred and  seventy-two  dollars  and  fifty-six  cents,  being  the  amount  of  five 
bonds,  eight  hundred  and  thirteen,  eight  hundred  and  fourteen,  eight  hun- 
dred and  fifteen,  eight  hundred  and  sixteen,  and  eight  hundred  and  nine- 
teen, issued  by  the  State  of  California  on  the  twenty-first  day  of  May, 
eighteen  hundred  and  sixty-two.  in  conformity  with  the  Act  of  the  Legisla- 
ture of  said  State  authorizing  the  Treasurer  thereof  to  issue  bonds  for  the 
payment  of  expenses  incurred  in  the  suppression  of  Indian  hostilities  in 
certain  counties  of  said  State,  approved  April  twenty-fifth,  eighteen  hun- 
dred and  fifty-seven,  which  amount  is  hereby  appropriated  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  to  be  paid  said  State,  or  to  her 
duly  authorized  agent,  only  upon  the  surrender  of  said  bonds  to  the  Secre- 
tary of  the  Treasur}-. 

Forty-eighth  Congress,  first  session.    S.  1917. 

In  the  Senate  of  the  United  States.     March  24.  1884. 
Mr.  Miller  of  California  introduced  the  following  bill,  which  was  read 
twice  and  referred  to  the  Committee  on  Military  Affairs: 

A  BILL 

To  authorize  and  require  the  payment  to  the  State  of  California  of  the  sum 
of  tico  hundred  and  forty-one  thousand  six  hundred  and  tuenty-five  dollars 
and  eighty-tivo  cents,  for  moneys  expended  and  liahilities  assumed  by  said 
State  for  the  common  defense  prior  to  SeiJtemher  first,  eighteen  hundred  and 
fifty-six. 

Be  it  enacted  by  the  Senate  and  House  of  Representatires  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereb}'  authorized  and  required  to  pay  to  the  State  of  Califor- 
nia, or  to  its  authorized  State  agent,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  the  sum  of  two  hundred  and  forty-one  thousand 
six  hundred  and  twenty-five  dollars  and  eighty-two  cents,  in  cash,  which 
sum  said  State  expended  or  assumed  to  pay  on  account  of  ser\-ices  rendered 
and  supplies  furnished  for  the  suppression  of  Indian  hostilities  in  said  State 
prior  to  September  first,  eighteen  hundred  and  fifty-six.  and  for  which  said 
State  prior  to  said  date  duly  issued  bonds  and  coupons,  the  full  amount  of 
which  have  not  yet  been  paid  by  the  United  States  to  said  State,  or  to  the 
citizens  thereof,  and  which  bonds  and  coupons  were  authorized  to  be  issued 
by  the  Acts  of  the  Legislature  thereof,  approved  February  fifteenth,  eighteen 
hundred  and  fifty-one.  and  May  third,  eighteen  hundred  and  fifty-two, 
respectively,  and  as  more  particularly  set  forth  in  the  report  of  the  Con- 
troller of  said  State  to  the  Governor  thereof  under  date  of  May  twenty- 
seventh,  eighteen  hundred  and  seventy-eight. 

Sec.  2.  That  all  laws  or  parts  of  laws,  and  all  rulings  or  decisions  of 
any  Department  of  the  Government,  or  of  any  ofiicer  thereof,  inconsistent 
^dth  the  foregoing  section,  be  and  the  same  are  hereby  repealed  and 
annulled. 

Forty-eighth  Congress,  first  session.    S.  1970. 

In  the  Senate  of  the  United  States.     April  1,  1884. 

Mr.  Groome  introduced  the  following  bill;  which  was  read  twice  and 
referred  to  the  Committee  on  Indian  Affairs. 
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A  BILL 

For  the  payment  of  certain  coupons  of  certain  Indian  tear  bonds  of  the  State 

of  California. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  directed  to  pay,  out  of  the  unexpended  balance  of  an 
appropriation  of  nine  hundred  and  twenty-four  thousand  two  hundred  and 
fift\'-nine  dollars  and  sixty-five  cents  made  by  the  third  section  of  the  Act 
of  Congress,  approved  August  fifth,  eighteen  hundred  and  fifty-four,  the 
sum  of  one  thousand  and  ninety-two  dollars,  which  last  named  amount  is 
hereb}'  reappropriated.  to  the  lawful  holder  of  coupons  three,  four,  and  five 
of  two  Indian  war  bonds  numbered  respectively  one  hundred  and  thirty- 
four  and  one  hundred  and  thirty-six,  issued  by  the  State  of  California 
under  the  pro\'isions  of  the  Act  of  the  Legislature  thereof,  approved  May 
third,  eighteen  hundred  and  fifty-two,  for  the  suppression  of  Indian  hostili- 
ties therein,  each  of  said  bonds  being  for  the  sum  of  one  hundred  dollars, 
and  bearing  interest  at  the  rate  of  seven  per  centum  per  annum;  and  of 
coupons  three,  four,  and  five  of  five  other  of  said  Indian  war  bonds  num- 
bered respectively  one  hundred  and  eighty-nine,  one  hundred  and  ninety, 
two  hundred  and  twentv-eight,  two  hundred  and  twenty-nine,  and  three 
hundred  and  eleven,  issued  b}'  said  State  under  the  provisions  of  said  Act 
of  its  Legislature,  each  of  said  last  mentioned  five  bonds  being  for  the  sum 
of  one  thousand  dollars,  and  bearing  interest  at  the  rate  of  seven  per 
centum  per  annum;  provided,  that  said  coupons  shall  not  be  paid  except 
out  of  any  amount  remaining  unapplied  of  the  appropriation  of  nine  hun- 
dred and  twenty-four  thousand  two  hundred  and  fifty-nine  dollars  and 
sixtv-five  cents  heretofore  made. 


Forty-eighth  Congress,  second  session.     H.  E.  8149. 

In  the  House  of  Representatives.     February  2, 188-5 — Read  twice,  referred 
to  the  Committee  on  Appropriations,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL 

To  reappropriate  the  unexpended   balance  of  an  appropriation   made   by 

former  Acts  of  Congress. 

Be  it  enacted  by  the  Senate  and  House  of  Reprresentatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  sum  of  eight  thousand 
three  hundred  and  sixty-two  dollars  and  sixteen  cents,  being  an  unex- 
pended balance  of  an  appropriation  made  by  the  Acts  of  Congress  approved 
August  fifth,  eighteen  hundred  and  fifty-four,  and  August  eighteenth, 
eighteen  hundred  and  fifty-six  (United  "States  Statutes,  vol.  10,  pages 
582  and  583,  and  vol.  IL  page  91),  "'to  refund  to  the  State  of  Cali- 
fornia expenses  incurred  in  suppressing  Indian  hostilities,"  which  has 
heretofore  lapsed  and  been  covered  into  the  Treasury,  be  and  the  same  is 
hereb}'  reappropriated;  and  the  same  shall  be  paid  to  the  State  of  California 
upon  her  surrendering  to  the  Secretary  of  the  Treasury  the  bonds  and 
coupons  aggregating  said  sum,  which  have  been  heretofore  redeemed  and 
paid  by  said  State  on  account  of  the  suppression  of  the  hostilities  named 
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in  said  Acts;  provided,  that  the  sums  heretofore  paid  by  the  State  of  Cali- 
fornia on  account  of  said  hostilities,  which  have  not  been  heretofore  repaid 
by  the  United  States,  shall  be  refunded  to  said  State,  with  interest  at  six 
per  centum  per  annum,  from  the  dates  of  such  payment  by  said  State  up 
to  the  date  of  the  passage  of  this  Act,  and  to  be  paid  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated,  upon  proper  evidence  of  such  pay- 
ments by  said  State  being  furnished  and  filed  by  her  with  the  Secretary 
of  the  Treasury. 

EXHIBIT  No.  12. 
HOUSE  BILL  No.  50. 

This  bill  was  introduced  in  the  House  of  Representatives  by  Hon.  W. 
S.  Rosecrans  of  California,  on  tenth  December,  1883,  and  referred  to  the 
Committee  on  Military  Affairs ;  and  on  ninth  January,  1884,  reference  was 
changed  to  the  Committee  on  War  Claims,  and  has  for  its  object  to  grant 
to  the  State  of  California  a  specific  relief  and  as  set  forth  in  the  title  of 
said  bill. 

A  similar  bill.  No.  809,  was  also  introduced  in  the  Senate  by  Senator 
Miller  of  California,  on  December  19, 1883,  and  was,  on  December  22, 1883, 
referred  by  Honorable  Senator  S.  B.  Maxey,  of  the  Committee  on  Military 
Affairs,  United  States  Senate,  to  the  honorable  Secretary  of  War,  for  a 
report,  and  who,  on  January  24,  1884,  in  reply  thereto,  transmits  a  letter 
from  the  honorable  Third  Auditor,  of  January  22,  1884,  and  which,  by 
order  of  the  Senate,  has  been  printed  for  the  use  of  the  Senate  and  House, 
and  constitutes  Miscellaneous  Senate  Document  No.  40,  first  session  Forty- 
eighth  Congress,  and  to  which  is  appended  a  copv  (in  print)  of  said  Sen- 
ate Bill  No.  809. 

This  report  of  said  Third  Auditor  misapprehends  the  intentions  and  scope 
of  said  bill,  and  fails  to  include  and  give  to  your  honorable  committee  the 
full  information  and  facts  and  history  of  said  matters,  due,  evidently,  from 
the  fact  that  the  same  are  not  matters  of  record  in  the  Third  Auditor's 
office. 

This  same  subject  was  before  the  Forty-seventh  Congress,  and  there  intro- 
duced by  Hon.  W.  S.  Rosecrans  of  California,  in  House  Bill  No.  2139, 

session.  Forty-seventh  Congress,  and  referred  to  House  Committee  on  War 
Claims. 

That  committee,  with  all  the  facts  before  it,  reported  back,  not  the  origi- 
nal bill,  but  in  lieu  thereof,  a  substitute,  to  wit :  H.  R.  No.  7241,  copy  of 
which  is  attached  hereto,  and  made  a  part  hereof,  and  did  accompany 
same  on  January  11,  1883,  with  a  full,  detailed,  and  exhaustive  report 
thereon,  to  wit:  House  Report  No.  1847,  second  session.  Forty-seventh  Con- 
gress, copy  of  which  is  hereto  attached,  and  made  a  part  hereof,  and  in 
which  the  history  of  the  facts  are  set  forth  intelligently  and  fully,  and 
which  justified  the  action  of  said  committee  in  reporting  back  said  substi- 
tute, but  which  bill  failed  to  be  reached  for  action  before  the  adjournment 
of  the  Forty-seventh  Congress. 

Senate  Bill  No.  809,  and  House  Bill  No.  51,  are  exact  verbatim  copies  of 
said  House  substitute  No.  7241,  of  the  Forty-seventh  Congress,  and  which 
bill  has  again  [on  December  10,  1883]  been  introduced  in  the  House  by 
Hon.  W.  S.  Rosecrans  of  California,  H.  R.  No.  51,  and  referred  to  the 
honorable  House  Committee  on  Military  Affairs,  but  which,  on  January  9, 
1884,  was,  by  order  of  the  House  rereferred  to  the  honorable  House  Com- 
mittee on  War  Claims,  and  before  which  the  same  is  now  pending. 
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Wherefore,  I  now  respectfully  request  that  the  honorable  Committee  on 
War  Claims  of  the  House  of  Representatives  will  give  full  and  due  con- 
sideration to  said  House  Report  No.  1847,  herein  referred  and  inclosed 
herewith  by  copy,  as  embodying  the  history  of  the  facts  that  justify  the 
legislation  now  asked  for  by  California,  and  contained  in  the  said  House 
Bill  Xo.  51,  and  if  necessary,  I  ask  to  be  further  heard  in  these  premises. 

Respectfully  submitted. 

Agent  and  Attorney  for  the  State  of  California. 

To  the  honorable  Chairman,  and  members  of  the  Committee  on  War 
Claims,  U.  S.  House  of  Representatives, 


EXHIBIT  No.  13. 

House  of  Representatives,  U.  S.,  | 

Washington,  D.  C,  February  6,  1885.  J 

To  the  members  of  the  Committee  on  Appropriation,  U.  S.  H.  R.: 

Gentleman:  On  Februaiy  3,  1885,  I  addressed  the  honorable  Secretary 
of  the  Treasury  a  letter,  a  copy  of  which  is  as  follows,  to  wit: 

House  of  Representatives,  U.  S.,  ) 

Washington,  D.  C,  February  3,  1885.  j 

Hon.  Secretary  of  the  Treasury,  Washington,  D.  C: 

Sir:  Please  inform  me,  and  immediately,  if  you  can,  what  amount  of  the  appropriation 
made  by  Congress  August  5,  1854,  and  August  18,  185fi  (U.  S.  Statutes,  vol.  10,  page  582-3, 
and  vol.  11,  page  91),  "  to  refund  to  the  State  of  California  expenses  incurred  in  suppressing 
Indian  hostilities,"  etc.,  has  not  1)een  heretofore  expended,  but  which  has  lapsed  and  been 
carried  into  the  Surplus  Fund  of  the  Treasury,  and  oblige. 

Yours  trulv, 

BARCLAY  HENLEY, 

M.  C.  from  California. 

To  this  letter  I  received  a  reply,  which  is  as  follows,  to  wit: 

Treasury  Department,      ) 
February  5,  1885.  j 
Hon.  Barclay  Henley',  House  of  Representatives: 

Sir:  In  reply  to  your  letter  of  the  third  instant,  asking  what  amount  of  the  appropria- 
tion made  by  Congress  hx  the  Acts  of  August  5,  1854,  and  August  18,  1856,  "to  refund  to 
the  State  of  California  expenses  incurred  in  suppres^<ing  Indian  hostilities,"  etc.,  remains 
unexpended,  I  have  to  inform  vou  that  it  appears  from  the  books  of  this  department  that 
there  is  now  in  the  Surplus  Fund,  of  the  moneys  formerlv  ajipropriated  for  this  object, 
the  sum  of  $8,357  16. 

Verv  resijectfuUy, 

H.  Mcculloch,  secretary. 

And  all  of  which  I  now  submit  to  your  committee  in  support  of  H.  R. 
No.  8149,  by  me,  on  February  2,  1885,  introduced  into  the  House,  and  by 
it  referred  to  your  committee  for  action. 

I  therefore  have  the  honor  to  request  that,  in  view  of  all  the  premises, 
your  honorable  committee  will  at  this  session  embody  in  your  appropria- 
tion bill  making  appropriations  for  the  "  Sundry  C\\\\  Expenses  of  the 
Government,"  the  contents  and  provisions  of  my  said  bill  H.  R.  8149,  which 
I  submit,  is  in  all  respects  meritorious  and  just,  and  that  your  favoral^le 
consideration  at  this  time  of  the  matters  therein  contained,  will  l)e  doing 
an  equity  (though  long  delayed)  to  the  State  of  California,  which  I,  in 
part,  represent. 
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The  words  "  sixty-two,"  in  line  three  of  my  said  printed  bill  S149.  should 
be  changed  so  as  to  read  "fifty-seven."  and  thereby  tally  with  the  said  let- 
ter of  the  honorable  Secretary  of  the  Treasury. 
Yours  very  trul}', 

BARCLAY  HEXLEY, 
M.  C.  from  California. 


AMENDMENT  OF  MR.   HEXLEY   TO  IXDLIX  APPROPRLITIOX 

BILL,  H.  R.   5543. 

At  end  of  line  insert  as  follows:     (Page  — .) 

That  the  unexpired  balance  of  eight  thousand  three  hundred  and  fifty- 
seven  dollars  and  sixteen  cents  of  the  appropriation  made  by  Congress, 
August  fifth,  eighteen  hundred  and  fiftv-four  (10  Stat.  582).  as  modified 
bv  Acts  of  August  18,  1856  (11  Stat.  91).' and  June  23, 1860  (12  Stat.  104), 
and  July  25,  1868  (15  Stat.  175),  and  March  3,  1881  (21  Stat.  510).  to 
redeem  California  Indian  war  bonds  issued  for  expenses  in  said  State 
incui-red  prior  to  January  1,  1854,  and  carried  to  the  surplus  fund,  be  and 
the  same  is  hereby  re  appropriated;  and  the  Secretary  of  the  Treasury  is 
hereby  authorized  and  directed  to  pay  said  sum  to  the  State  of  California, 
upon  the  surrender  by  her  to  said  Secretary  of  bonds  and  coupons  issued 
by  her  in  payment  of  said  expenses,  which  have  been  heretofore  redeemed 
and  paid  by  said  State  in  said  sum,  and  not  heretofore  paid  by  the  United 
States:  and  the  aforesaid  sum  shall  be  paid  said  State  upon  her  furnishing 
the  Secretary  of  the  Treasury  satisfactory  evidence  that  bonds  and  coupons 
so  issued  have  been  redeemed,  paid,  and  canceled  by  said  State,  under  and 
by  the  authority  of  the  Legislatm-e  thereof,  to  the  extent  of  said  unex- 
pended balance. 

EXHIBIT  No    14. 

Forty-eighth  Congress,  first  session.    Senate.    Mis.  Doc.  No.  40. 

LETTER  FROM  THE  SECRETARY  OF  WAR, 

Transmitting  a  copy  of  the  report  of  the  Third  Auditor  of  the  Treasury 
upon  the  bill  (S.  809)  to  indemnify  the  State  of  California  for  balances  paid 
and  remaining  due  on  account  of  indebtedness  incurred  in  the  Indian  wars. 
January  25, 1884 — Reported  by  Mr.  Maxey  from  the  Committee  on  ^Nlili- 
tary  Affairs,  ordered  to  be  printed,  and  recommitted. 

War  Department,  ) 

Washixgtox  City,  Januar}'  24,  1884.  ) 

Sir:  Referring  to  so  much  of  your  communication  of  December  22, 1883, 
as  recjuests  information  apon  the  subject  of  Senate  Bill  Xo.  809.  "  to  indem- 
nify the  State  of  California  for  balances  paid  and  remaining  due  on  account 
of  indebtedness  incurred  in  the  Indian  wars."  etc.,  I  have  the  honor,  in 
reply,  to  forward  copy  of  the  report  of  the  Third  Auditor  of  the  Treasury, 
dated  the  twenty-second  instant,  upon  the  bill,  which  it  is  hoped  will  afford 
the  information  desired. 

A  similar  bill  having  been  introduced  in  the  House  of  Representatives, 
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and  the  subject  being  one  of  considerable  importance,  I  beg  to  request  that 
the  letter  of  the  Auditor  may  be  printed. 
Very  respectfully,  your  obedient  servant, 

ROBERT  T.  LI^XOLX, 

Secretary  of  "War. 

Hon.  S.  B.  !Maxey,  of  Committee  on  Military  Affairs,  United  States  Senate. 

Treasury  Department,  Third  ArDiTOR's  Office,  \ 
AVashington,  D.  C,  January  22,  1884.      ) 

Sir:  I  have  the  honor  to  return  *  *  *  ••^\  bill  to  indemnify  the 
State  of  California  *  *  *,"  and  the  other  papers  referred  to  me  by  your 
direction. 

Notwithstanding  the  recitals  in  the  bill,  I  am  unable  to  perceive  that 
any  part  of  the  appropriation  was  due  to  the  State ,  or  that  the  non-payment 
of  the  small  balance  of  the  appropriation  was  caused  by  ''  delays  occasioned 
by  War  Department  rulings."  On  the  contrary,  the  facts  would  seem  to 
be  that  the  small  unpaid  balance  belonged  exclusively  to  the  holders  of  the 
yet  outstanding  Calif ornia  bonds,  and  that  the  sole  reason  for  the  non- 
payment was  the  failure  by  a  few  of  such  holders  to  come  forward  and 
present  their  bonds  fo^  payment. 

A  brief  history  of  the  legislation  by  Congress  is  as  follows: 

The  original  Act,  August  5,  18o4  (10  Stat.,  582-583),  directed  the  Secre- 
tary of  War  to  examine  and  ascertain  the  '"  amount  of  expense  incurred 
and  now  actually  paid  "  by  the  State  in  the  suppression  of  Indian  hostili- 
ties within  the  State  prior  to  January  1,  1854,  and  to  pay  the  amount  so 
ascertained  into  the  State  Treasury,  but  not  to  exceed  $924,259  65. 

But,  as  shown  by  correspondence,  the  State  officials  determined  not  to 
present  its  claim  as  the  law  stood;  and  by  Act  of  August  18,  1856,  Sec.  8 
(11  Stat.  91),  the  law  was  changed  to  pro\'ide  that  the  appropriation  should 
be  used  to  pay  the  holders  of  the  war  bonds  which  the  State  had  issued  on 
account  of  such  expenses. 

An  amendment  was  made  by  Act  of  June  23,  1860  (12  Stat.,  104).  but 
it  was  of  minor  importance,  and  need  not  be  now  set  out. 

The  holders  of  the  great  bulk  of  the  bonds  presented  them  within  a  short 
time,  and  received  payment. 

A  period  of  more  than  three  years  then  elapsing  without  further  calls, 
the  appropriation  became  by  law  "'  lapsed,"  and  the  unexpended  balance, 
$10,188  65.  was  therefore  carried  into  the  surplus  fund. 

Subsequently  a  few  bonds,  aggregating  not  over  $2,500.  were  presented 
to  this  ottice,  but  were  returned,  there  being  no  fund  for  payment;  and  on 
March  22,  1866,  the  Third  Auditor  recommended  to  the  Secretary  of  War 
to  ask  Congress  to  reappropriate  said  balance  of  $10,188  65. 

By  Act  of  July  25, 1868  (15  Stat.,  175),  a  balance  of  $10,183  65  (five  dol- 
lars short)  was  reappropriated.  Only  one  person,  James  Steele,  presented 
any  bond,  and  he  was  paid  $588  11.  Again  the  appropriation  "lapsed" 
by  want  of  calls  upon  it  for  a  period  of  three  years:  and  on  July  1,  1874, 
the  balance,  $9,645  52,  was  carried  into  the  surplus  fund. 

By  Act  of  March  3.  1881  (21  Stat.,  pages  510-511),  a  sufficient  amount 
of  the  unexpended  balance  was  reappropriated  to  pay  the  principal,  ^^dth 
interest  to  July  1, 1860.  of  four  bonds  described  b}'  denomination  and  serial 
numbers:  and'  payment  was  accordingly  made  to  the  owner.  Frances  D. 
Bingham,  in  the  sum  of  $1,288  36,  leaving  the  balance  now  in  the  surplus 
fund,  $8,357  16. 
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I  do  not  know  why  Congress  allowed  interest  to  July  1.  1860.  on  Mrs. 
Bingham's  bonds.  On  the  others  interest  was  allowed  to  January'  1.  1854: 
as  the  appropriation,  so  I  understand,  would  suffice  for  no  more,  having 
been  based  upon  the  showing  made  by  the  State  of  the  expense  incurred 
by  it  up  to  that  date. 

I  fail  to  perceive  that  the  State  had  any  right  in  the  unexpended  balance. 
Very  respectfully, 

A.  M.  GAXGEWER.  Acting  Auditor. 

Hon.  Robert  T.  Lincoln,  Secretary  of  "War. 


Forty-eighth  Congress,  first  session.    S.  809. 

In  the  Senate  of  the  United  States.     December  19,  1883. 

Mr.  Miller  of  California  asked  and.  by  unanimous  consent,  obtained 
leave  to  bring  in  the  following  bill;  which  was  read  twice  and  referred  to 
the  Committee  on  Mihtar}'  Affairs: 

A  BILL 

To  indemnify  the  State  of  Calif ornia  for  balances  paid  and  remaining  due  on 
account  of  indebtedness  incurred  in  the  Indian  tcars^  for  the  payment  of 
which  said  State  issued  bonds  in  eighteen  hundred  and  fifty-one  and  eigh- 
teen hundred  and  fifty-two,  a  part  of  uhich  remain  unpaid  oiving  to  delays 
occasioned  by  War  Department  rulings  under  the  Act  of  Congress  of  August 
fifth,  eighteen  hundred  and  fifty-four. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treasury* 
be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  California, 
or  her  duly  authorized  agents,  any  sum  found  due.  upon  investigation,  for 
balances  alleged  to  have  been  paid  and  remaining  due  and  to  be  paid  by 
said  State  on  account  of  Indian  war  bonds  issued  by  said  State  under  the 
Acts  of  the  Legislature  of  eighteen  hundred  and  fifty-one  and  eighteen 
hundred  and  fifty-two,  in  the  suppression  of  Indian  hostihties  within  the 
said  State  prior  to  the  first  of  January,  eighteen  hundred  and  fifty-four, 
and  recognized  by  the  Act  of  Congress  of  August  fifth,  eighteen  hundred 
and  fifty-four;  2^'i'orided,  that  the  sum  so  paid  shall  not  exceed  in  amount 
the  sum  of  two  hundred  and  fifty  thousand  dollars,  which  amount  is  hereby 
appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
and  to  be  settled  upon  proper  vouchers  to  be  filed  and  passed  upon  by  the 
proper  accounting  officers  of  the  Treasury  Department, 


Forty-eighth  Congress,  first  session.    Senate.     Report  Xo.  158. 

In  the  Senate  of  the  United  States.     February  12,  1884 — Ordered  to  be 
printed. 

Mr.  Maxey,  from  the  Committee  on  Militar}"  Affairs,  submitted  the  fol- 
lowing 

REPORT. 

[To  accompany  bill  S.  809.] 

The  Committee  on  Military  Affairs,  to  which  was  referred  bill  S,  809, 
respectfully  submits  the  following  report: 
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On  December  22,  1883.  the  committee  addressed  a  communication  to  the 
Secretary  of  War,  requesting  to  be  furnished  with  such  information  in  respect 
to  the  matters  set  forth  in  this  bill  as  might  be  had  in  the  War  Department. 
On  the  twenty-fourth  of  January,  1884,  the  Secretary  replied  as  follows: 

War  Department,  WAfiiiiXGTOX  City,  January  24,  1884. 

Sir:  Eeferring  to  so  much  of  your  communication  of  December  22,  1883,  as  requests 
information  upon  the  subject  of  Senate  Bill  No.  809,  to  "idemnify  the  State  of  Calitornia 
for  bahinces  paid  and  remaining  due  on  account  of  indebtedness  incurred  in  the  Indian 
wars,"  etc.,  1  have  the  honor,  in  reply,  to  forward  copy  of  the  report  of  the  Third  Auditor 
of  the  Treasury,  dated  the  twenty-second  instant,  upon  the  bUl,  which  it  is  hoped  will 
afford  the  information  desired. 

A  similar  bill  having  been  introduced  in  the  House  of  Representatives,  and  the  subject 
being  one  of  considerable  importance,  I  beg  to  request  that  the  letter  of  the  Auditor  may 
be  printed. 

Verj'  respectfully,  your  obedient  servant, 

ROBERT  T.  LINCOLN,  Secretary  of  War. 

Hon.  S.  B.  Maxey,  of  Committee  on  Military  Affairs,  United  States  Senate. 

The  communication  of  the  Third  Auditor  therein  called  for  is  as  follows: 

Treasury  Department,  Third  Auditor's  Office,  \ 
Washington,  D.  C,  January  22,  1884.      j 

Sir:  I  have  the  honor  to  return    *    *    *    "A  bill  to  indemnify  the  State  of  California 

*    *    *■'  and  the  other  papers  referred  to  me  by  your  direction. 

Notwithstanding  the  recitals  in  the  bill,  I  am"  linable  to  perceive  that  any  part  of  the 
appropriation  was  due  to  the  State,  or  that  the  non-payment  of  the  small  balance  of  the 
appropriation  was  caused  by  "  delays  occasioned  by  War  Department  rulings."  On  the 
contrarv,  the  tacts  would  seem  to  be' that  the  small  unpaid  balance  belonged  exclusively  to 
the  holders  of  the  yet  outstandinrj  California  bonds,  and  that  the  sole  reason  for  the  non-pay- 
ment was  the  failure  by  a  few  of  such  holders  to  come  forward  and  present  their  bonds 
for  payment. 

A  brief  historv  of  the  legislation  bv  Congress  is  as  follows : 

The  original  Act,  August  5,  1854  (10  Stat.,  .582.  583),  directed  the  Secretary  of_  War  to 
examine  and  ascertain  the  '■  amount  of  expense  incurred  and  now  actually  paid  "  by  the 
State  in  the  suppression  of  Indian  hostilities  within  the  State  prior  to  January  1,  1854, 
and  to  pay  the  amount  so  ascertained  into  the  State  Treasury,  but  not  to  exceed  |924,2.59  (35. 

But,  as  shown  bv  correspondence,  the  State  officials  determined  not  to  present  its  claim 
as  the  law  stood;  and  by  Act  of  August  18,  1856,  Sec.  8  (11  Stat.,  91),  the  law  was  changed 
to  provide  that  the  appropriation  should  be  used  to  pay  the  holders  of  the  ivar  bonds  which 
the  State  had  issued  on  account  of  such  expenses. 

An  amendment  was  made  by  Act  of  June  23,  1860  (12  Stat.,  104),  but  it  was  of  minor 
importance,  and  need  not  be  now  set  out. 

The  holders  of  the  great  bulk  of  the  bonds  presented  them  within  a  short  time,  and 
received  payment. 

A  period  of  more  than  three  vears  then  elapsing  without  further  calls,  the  appropriation 
became  by  law  "  lapsed,"  and  the  unexpended  balance,  |10,188  65,  was  therefore  carried  into 
the  surplus  fund. 

Subsequently  a  few  bonds,  aggregating  not  over  $2,500,  were  presented  to  this  office,  but 
were  returned^  there  being  no  fund  for  pavment ;  and  on  March  22, 1866,  the  Third  Auditor 
recommended  to  the  Secretarv  of  War  to  ask  Congress  to  reappropriate  said  balance  of 
110.188  65. 

By  Act  of  July  25, 1868  (15  Stat.,  175),  a  balance  of  $10,183  6.5— five  dollars  short— was  reap- 
propriated.  Only  one  person,  James  Steele,  presented  any  bond,  and  he  was  paid  $5-38  11. 
Again  the  appropriation  "lapsed,"  by  want  of  calls  upon  it  for  a  period  of  three  years; 
aufl  on  Julv  1,  1874,  the  balance,  .$9,<>4'5  52,  was  carried  into  the  surplus  fund. 

By  Act  of  March  3, 1881  (21  Stat.,  pages  510,  511),  a  sufficient  amount  of  the  unexpended 
balance  was  reappropriated  to  pay  the  principal,  with  interest  to  July  1, 1860,  of  four  bonds 
described  bv  denomination  and  serial  numbers;  and  pavment  was  accordingly  made  to 
the  owner,  Frances  D.  Bingham,  in  the  sum  of  $1,288  36,"  leaving  the  balance  now  in  the 
surplus  fund,  .|8,357  16. 

I  do  not  know  why  Congress  allowed  interest  to  July  1,  1860,  on  Mrs.  Bingham's  bonds. 
On  the  others  interest  was  allowed  to  January  1,  1854,  as  the  appropriation,  so  I  under- 
stand, would  suffice  for  no  more,  having  been  based  upon  the  showing  made  by  the  State 
of  the  expense  incurred  by  it  up  to  that  date. 

I  fail  to  perceive  that  the  State  had  any  right  in  the  ttnexpended  balance. 
Very  respectfully, 

A.  M.  GANGEWER,  Acting  Auditor. 

Hon.  Robert  T.  Lincoln,  Secretary  of  War. 
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The  committee  is  of  the  opinion  that  the  report  of  the  Third  Auditor  is 
conchisive  as  against  the  bill.  The  argument  of  counsel  for  California  does 
not  overturn,  in  the  opinion  of  the  committee,  the  case  upon  the  facts  as 
made  out  b}'  the  Third  Auditor.     It  is  insisted  that — 

The  report  of  the  Third  Auditor  misapprehends  the  intention  and  scope  of  said  bill  and 
fails  to  include  and  give  (to  the  committee)  the  full  information  and  facts  and  history  of 
said  matter,  due  evidently  from  the  fact  that  the  same  are  not  matters  of  record  in  the 
Third  Auditor's  office. 

This  argument,  it  is  submitted,  would  address  itself  rather  to  the  War 
Department,  or  to  that  branch  of  it  where  "'the  matters  of  record"  not  in 
the  Third  Auditor's  office  may  be  found,  or  to  that  office,  wherever  it  be, 
which  contains  this  testimony.  The  committee  called  upon  the  Secretary 
of  War  (this  being  a  war  claim)  and  was  furnished  with  the  report  of  the 
Third  Auditor,  with  the  remark,  "which  it  is  hoped  will  afford  the  infor- 
mation desired."  The  importance  of  this  report,  in  the  estimation  of  the 
Secretary,  is  shown  by  his  request  to  have  printed,  which  the  committee 
requested  to  be  done,  and  the  report  was  printed,  and  has  evidently  been 
examined  by  counsel  for  the  State.  If  there  is  anything  else  in  the  case 
the  committee  has  not  been  furnished  with  it,  the  committee  assuming 
that  all  was  furnished  which  in  the  judgment  of  the  Secretary  of  War 
was  pertinent. 

The  committee  takes  the  bill  and  evidence  furnished,  and  upon  it  reports 
the  same  and  recommends  that  bill  S.  809  do  not  pass. 


EXHIBIT  No.  15. 

Senate  Chamber,  Washington,      > 
April  2,  1884.  j 
Captain  John  Mullan,  1310  Connecticut  Avenue,  City: 

Dear  Sir:  Your  note  of  yesterday,  with  reference  to  S.  809  and  S.  1917, 
is  before  me.  The  former  bill  went  over  to-day,  under  rule  9.  It  is  impos- 
sible to  hold  such  bills,  as  you  request  in  this  case,  under  the  circum- 
stances, and  especially  when  they  have  been  reported  upon  adversely.  It 
will  come  up  again  in  due  time,  of  course. 

Verv  truly  yours, 

JOHX  F.  MILLER. 


EXHIBIT  No.  16. 

Forty-eighth  Congress,  first  session.     H.  R.  7380. 

In  the  Senate  of  the  United  States.  June  24, 1884 — Referred  to  the  Com- 
mittee on  Appropriations,  and  ordered  to  be  printed. 

AMENDMENT 

Intended  to  be  proposed  by  Mr.  Farley  to  the  bill  (H.  R.  7380)  making 
appropriations  for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  eighty-five,  and  for  other 
purposes,  viz.:  Insert  the  following: 

That  the  miexpended  balance  of  eight  thousand  three  hundred  and 
sixty-two  dollars  and  sixteen  cents  of  the  appropriation  made  by  Congress 
August  fifth,  eighteen  hundred  and  fifty-four  (tenth  Statutes,  pages  five 
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hundred  and  eighty-two  and  five  hundred  and  eighty-three),  and  August 
eighteenth,  eighteen  hundred  and  fifty-six  (eleventh  Statutes,  page  ninety- 
one),  for  the  suppression  of  Indian  hostiUties  in  the  State  of  Cahfornia,  and 
carried  to  the  surplus  fund,  be  and  the  same  is  hereby  reappropriated ;  and 
the  Secretary  of  the  Treasury  is  hereby  authorized  and  directed  to  pay  the 
said  sum  to  the  State  of  California  upon  the  surrender  by  said  State  to  said 
Secretary  of  bonds  and  coupons  issued  by  said  State  in  part  payment  of 
said  expenses,  which  bonds  and  coupons  have  been  redeemed  and  paid  by 
said  State  in  said  sum;  and  in  the  event  that  bonds  and  coupons  so  issued 
and  redeemed  and  paid  by  said  State  in  said  sum  have  been  canceled  and 
destroyed  by  the  authority  of  the  Legislature  thereof,  then  the  aforesaid 
sum  shall  be  paid  said  State  upon  her  furnishing  the  Secretary  of  the 
Treasury  satisfactory  e\'idence  that  bonds  and  coupons  so  issued  have  been 
redeemed,  paid,  canceled,  and  destroyed  to  the  amount  of  said  unexpended 
balance,  under  and  by  the  authority  of  the  Legislature  of  said  State. 


EXHIBIT   No.  17. 

AMENDMENT  TO  H.  R.  8255. 

Intended  to  be  proposed  by  Mr.  Miller  of  California,  to  the  bill  H.  R. 
8255,  making  appropriations  to  supply  deficiences  in  the  appropriations 
for  the  fiscal  year  ending  June  30,  1885,  and  for  prior  years  and  for  other 
purposes. 

Insert  at  end  of  line  78  on  page  48  of  H.  R.  8255,  as  follows,  to  wit: 
That  the  unexpended  balances  of  appropriations  made  by  the  Acts  of 
Congress  approved  August  5,  1854,  August  18,  1856,  and  March  2,  1861 
(U.  S.  Statutes,  volume  10,  pages  582-583,  volume  11,  page  91,  and  volume 
12,  pages  199-200),  to  refund  to  the  State  of  California,  expenses  incurred 
in  suppressing  Indian  hostilities  therein,  etc.,  which  have  heretofore  lapsed 
and  been  carried  into  the  surplus  fund  of  the  Treasury,  be  and  the  same 
are  hereby  reappropriated,  and  the  same  shall  be  paid  to  the  State  of  Cali- 
fornia upon  her  surrendering  to  the  Secretary  of  the  Treasury,  bonds  and 
coupons  or  other  satisfactory  vouchers  (aggregating  said  unexpended  bal- 
ances), which  have  heretofore  been  wholly  redeemed  and  fully  paid  by 
said  State  on  account  of  the  suppression  of  the  hostilities  named  in  said 
Acts,  and  not  heretofore  wholly  redeemed  or  fully  paid  by  the  United 
States. 


EXHIBIT   NO.    18. 

House  of  Representatives,  U.  S..  ) 

Washington,  D.  C,  December  23,  1882.  j" 

Hon.   Third  Auditor  U.  S.  Treasury,  Washington,  D.  C. : 

Sir  :  I  have  the  honor  to  inclose  you,  herewith,  copy  of  Senate  Report 
No.  878,  w^hich  accompanied  H.  R.  No.  1729  of  the  third  session  Forty- 
sixth  Congress,  and  respectfully  request  that  you  may  furnish  me  wdth 
a  copy  of  the  descriptive  list  of  bonds  therein  referred  to  (dated  Febru- 
ary 28,  1862,)  as  having  been  filed  in  your  office  by  the  officers  of  the 
State  of  California  (Treasurer  and  Gov^ernor),  relating  to  California  war 
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bonds  (Indian).     Your  early  compliance  with  the  foregoing  request  will 
oblige, 

Yours  very  truly, 

C.  P.   BERRY, 
Member  of  Congress  Third  District  California. 

Treasury  Department,  Third  Auditor's  Office,  ) 
Washington,  D.  C,  January  3,  1883.  j 

Hon.  C.  P.  Berry,  House  of  Representatives: 

Sir  :  I  have  the  honor  to  return  your  request  for  a  copy  of  a  descriptive 
list  of  certain  California  war  bonds,  being  the  list  referred  to  in  Senate 
Report  No.  878,  Fortv-sixth  Congress,  third  session  (to  accompany  H.  R. 
1729). 

Only  one  descriptive  list  of  bonds  issued  by  the  State  of  California  under 
authority  of  State  Act  of  May  3,  1852,  is  found  in  the  files  pertaining  to 
such  bonds.  The  aggregate  thereof,  including  interest  computed  to  Janu- 
ary 1,  1856,  was  only  $770,162  49.  I  presume  it  was  only  a  partial  list, 
including  only  such  bonds  as  had  been  issued  to  the  time  it  was  made. 
The  latest  dated  bond  upon  it  Avas  April  4,  1855;  and  the  highest  serial 
number  in  the  denomination  of  $250  was  No.  158. 

The  registers  of  this  office  (claim  9517)  show  that  the  bonds  presented 
by  and  returned  to  Mr.  R.  McBratney,  were  of  the  denomination  of  $250, 
and  bore  the  serial  numbers  164,  166,  167,  and  168. 

Probably  the  list  referred  to  in  the  Senate  Report  was  a  supplemental 
one,  including  the  bonds  issued  at  later  dates.  I  do  not  find  it  on  file;  nor 
do  I  find  in  the  papers  any  reference  to  it. 

Very  respectfully, 

E.  W.  KEIGHTLEY,  Auditor. 

Treasury  Department,  January  8,  1883. 

Hon.  C.  P.  Berry,  House  of  Representatives : 

Sir:   A.s  requested  in  your  letter  of  the  fifth  instant,  I  have  the  honor 
to  transmit  herewith  a  statement  of  amounts  expended  from  the  appropria- 
tion of  $400,000,  as  made  by  the  Act  of  March  2,  1861,  to  "pay  to  Califor- 
nia, expenses  incurred  in  suppressing  Indian  hostilities  in  1854-5-6-7-8-9." 
I  am,  very  respectfully, 

CHARLES  T.  FOLGER,  Secretary. 

Treasury  Department,  Register's  Office,  \ 
January  8,  1882.  ) 

Statement  of  amounts  expended  out  of  the  appropriation  of  $400,000, 
as  approved  March  2,  1861,  to  "pay  to  California  for  expenses  incurred  in 
suppressing  Indian  hostilities  in  1854-5-6-7-8-9." 

1863,  expenditures |229,987  67 

1864,  expenditures 542  09 

Total  amount  expenditures $230,529  76 

Carried  to  the  Surplus  Fund,  June  30,  1864 169,470  24 

1400,000  00 

W.  A.  TITCOMB,  Assistant  Register. 
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Treasury  Department,  January  15,  1881. 
Hon.  James  T.  Farley,  United  States  Senate: 

Sir:  In  reply  to  your  inquiry  of  the  twenty-eighth  ultimo,  concerning 
certain  bonds  issued  in  1852  and  1853  by  the  Legislature  of  the  State  of 
California,  for  the  suppression  of  Indian  hostilities  in  said  State,  I  inclose 
herewith  a  copy  of  a  report  dated  January  11,  1881,  of  the  Third  Auditor 
of  the  Treasury,  giving  the  numbers  of  the  bonds  in  question,  the  dates  of 
their  issue  and  payment,  and  to  whom  paid,  and  the  amount  of  interest 
paid  on  each  bond. 

Very  respectfully, 

H.  F.  FRENCH,  Acting  Secretary. 

[Copy.] 

Treasury  Department,  Third  Auditor's  Office,  | 
Washington,  D.  C,  January  11,  1881.  j 

Sir:  I  have  the  honor  to  return  herewith  a  letter  of  Hon.  Jas.  T.  Farley, 
U.  S.  Senator  from  California,  dated  December  28,  1880,  asking  informa- 
tion relative  to  certain  bonds  named  therein,  which  has  been  referred  to 
this  office. 

Below  you  will  find  a  statement  showing  the  numbers  of  the  bonds 
referred  to,  the  date  of  issue,  amount  of  bonds,  and  amount  of  interest  paid 
by  the  United  States.  The  rate  of  interest  allowed  was  seven  per  cent,  and 
interest  ceased  January  1,  1854,  viz.: 
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p 

o 

Date  of  Issue. 

Amount. 

Coupons. 

3 

No.  1.     Dated 
Jan.  1,  1853. 

No.  2.    Dated 
Jan.  1,  1854. 

Date  of  Payment 
of  Bonds  and  Coupons. 

33 

June  24,  1852. 

.1500  00 
500  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
2.50  00 
100  00 
,500  00 
500  00 
500  00 
100  00 

$17  98 

$35  00 
23  62 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
70  00 
17  50 

4  08 
34  80 
34  80 
19  15 

7  00 

September  22.  18.56 

283 

April  28  1853 

September  22 

September  20 

September  20 

September  20 

Soptember  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

September  20 

October  27 

18,56 

41 

June  22,  1852 

36  75 
36  75 
36  75 
36  75 
36  75 
86  75 
36  75 
36  75 
36  75 
36  75 

35  75 

36  75 
36  75 
36  75 
36  75 
36  75 
36  36 
36  36 
36  36 
.35  97 
35  97 
35  97 
13  80 
13  80 
13  80 
13  80 
13  80 
13  80 

3  20 

18.56 

42 
43 

June  22,1852 

June  "^2  1852 

1856 
1856 

44 

June  22  18.52 

18.56 

45 

June  22, 18.52.  . 

18,56 

46 

June  22,  1852 

18.56 

47 

June  22,  1852 

18.56 

48 

June  22,  18.52 

18,56 

49 
50 

June  22,  18.52 

June  22,  18.52 

1856 
18,56 

53 

June  22,  1852  .. 

18,56 

54 

June  22, 18.52 

18,56 

55 
56 
57 

June  22,  18.52 

June  22,18.52 

June  22,  18.52  .     ... 

1856 
1856 
18.56 

58 

June  22, 18.52... 

18.56 

82 

June  24,  18,52.. 

18,56 

m 

Jurie  24,  18.52 

18,56 

90 

June  24,  18,52 

18,56 

100 

June  26.  18,52 

18,56 

110 

June  2(>,  18.52 

18,56 

111 

June  26,  1852... 

1856 

320 
321 

October  20,  18.52.. 

October  20,  1822 

18,56 
1856 

324 
325 
326 
•329 
61 

October  20,  18,52 

October  20,  18.52 

October  20,  18.52 

October  20,  18.52 

October  2.5,  1852 

June  1  18.53 

1856 
1856 
1856 
1856 
18.56 

237 

October  27 

18,56 

20O 

January  3,  1853 

January  3,  1853 

June  14,  18.53... 

October  13 

18,56 

903 

...October  13 

18,56 

343 

67 

October  13 

18,56 

July  23,  18.52 

November  25 

18.56 
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These  bonds  were  paid  per  settlements  Xos.  2840.  2843,  3072,  3193,  and 
3345  of  1856.  under  the  Acts  for  refunding  to  the  State  of  Cahfornia 
expenses  incurred  in  the  suppression  of  Indian  hostihties,  approved  August 
5,  1854,  and  August  18,  1856,  to  Charles  St.  J.  Chubb,  holder,  under  deci- 
sion of  the  honorable  Secretary  of  AVar,  relating  thereto,  September  4, 1856. 
The  bonds  are  on  tile  in  this  ofhce. 

Very  respectfully, 

E.  W.  KEIGHTLEY,  Auditor. 

Hon.  John  Sherman.  Secretary  of  the  Treasury. 


Treasury  Department,  Third  Auditor's  Office,  \ 
Washington,  D.  C,  January  24,  1883.  j 

Sir:  I  haye  the  honor  to  return,  herewith,  the  inclosed  bond  of  the  State 
of  California,  No.  819,  for  $172  56,  which  you  left  with  me  yesterday,  and  to 
inform  you  that,  under  the  Act  of  Congress,  approved  March  2,  1861.  enti- 
tled an  "  Act  for  the  payment  of  expenses  incurred  in  the  suppression  of 
Indian  hostilities  in  the  State  of  California  "  the  sum  of  $400,000,  or  so 
much  thereof  as  should  be  necessary,  was  appropriated. 

Under  the  second  section  of  said  Act  the  Third  Auditor  was  authorized 
and  required  to  audit  the  accounts  of  said  State  who  filed  her  claims  in 
this  ofhce  in  August,  1861,  amounting  to  $449,605  74. 

In  the  first  of  April,  1863,  the  Auditor  completed  his  examination  of 
the  claims  filed,  and  made  an  award  of  $229,987  67,  which  was  referred  to 
the  Hon.  Secretary  of  the  Treasury  on  the  seventh  of  June,  1863.  and  was 
returned  by  him  on  the  fifteenth  of  June,  1863.  authorizing  a  settlement  to 
be  made. 

The  Auditor,  under  date  of  June  16,  1863,  reported  a  settlement  to  the 
Second  Comptroller  for  $229,987  67,  who  returned  the  same  June  17, 1863, 
confirming  the  action  of  the  Third  Auditor — and  a  warrant.  No.  8591,  dated 
June  26,  1863,  was  issued  by  the  Secretary  of  the  Treasury  ordering  draft 
for  $229,987  67  to  be  sent  to  the  Treasurer  of  the  State  of  California. 

On  the  twenty-eighth  of  September,  1863,  a  further  sum  of  $542  09  was 
allowed  and  paid  to  the  State,  and  the  balance  of  the  appropriation, 
$169,470  24,  was  carried  to  the  surplus  fund  on  the  books  of  the  Treasury 
June  30,  1864. 

The  balance  of  the  claims,  $219,075  98.  which  were  disallowed  on  the 
examination  by  the  accounting  officers,  being  excessive  charges  above  the 
rates  jjaid  by  the  United  States  during  the  time  and  at  the  place  where 
these  expenses  were  incurred,  is  barred  from  further  action  by  this  office, 
as  there  is  no  statute  now  in  force  which  will  authorize  the  accounting 
officers  to  further  examine  the  claims  of  the  State  of  California. 
I  am,  very  respectfully, 

E.  W.  KEIGHTLEY,  Auditor. 

Hon.  J.  H.  Slater,  United  States  Senate,  Washington,  D.  C. 


EXHIBIT  No.  19. 

Is  a  large  bound  book  now  in  the  Governor's  office. 
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EXHIBIT  No.  20. 

Treasury  Department,  Third  Auditor's  Office,  ) 
Washixgton,  D.  C,  August  18,  1885.  ) 

Sir  :  I  return  the  California  Indian  war  bonds  recently  presented  by 
3'ou  as  attorney  for  that  State  and  which  you  informed  me  the  State 
redeemed  and  now  holds  as  owner.  The  ])alance  of  the  appropriation 
made  by  the  Act  of  August  5.  1854,  and  which  by  the  Act  of  August  18, 
1856,  was  made  applicable  to  the  payment  of  the  bonds  issued  by  Califor- 
nia, was  long  ago  covered  into  the  Treasury  under  the  provisions  of  the  ^^  Sur- 
plus FuncV  h(u\  three  years  having  lapsed  without  any  call  therefor.  With 
the  termination  of  the  appropriation  ended  the  jurisdiction  of  the  account- 
ing officers  to  audit  any  claims  based  upon  such  bonds.  The  Act  of  June 
20,  1874,  amended  b}^  the  Act  of  .June  14.  1878,  has  no  relation  to  appro- 
priations terminating  by  operation  of  the  Surplus  Fund  Act ;  hence  the 
authority  given  by  the  Acts  of  1874  and  1878  to  the  accounting  officers  to 
audit  claims  for  which  appropriations  have  ceased  to  be  available,  has  no 
application  to  the  case  of  these  bonds.  As  new  legislation  by  Congress 
would  be  necessary  to  enable  any  action,  I  think  it  advisable  that  this 
office  should  not  undertake  the  custody  of  such  valuable  papers  until  it  shall 
have  some  jurisdiction  by  law  in  regard  to  them.  I  return  also  sundry 
other  documents  and  accounts  presented  by  you  yviih  the  bonds,  being  bills 
for  expenses  incurred  by  the  State,  certificates  of  unpaid  balances  on  war- 
rants drawn  by  the  State  Controller  upon  the  State  Treasury,  etc.  Even  if 
the  appropriation  made  by  Act  of  August  5,  1854,  were  still  alive,  I  do  not 
perceive  that  under  the  proN-isions  of  the  Act  of  August  18,  1856,  it  would 
be  available  for  any  purpose  other  than  the  pa3'ment  of  bonds. 
Verv  respect'fullv. 

JXO.  S.  WILLIAMS,  Auditor. 

Capt.  John  Mullan,  Xo.  1310  Connecticut  Ave.,  Washington,  D.  C. 

Washington,  D.  C,  January  15,  1886. 

Thereby  certify  that  the  foregoing  is  a  full,  true,  and  correct  copy  of  the 
original  letter  which  was  sent  me  by  the  Treasury  Department,  which  has 
by  me  been  submitted  to  the  Chairman  of  the  Committee  on  Appropria- 
tions in  the  Senate  to  accompany  Senate  Bill  Xo.  993,  introduced  by  Sena- 
tor Stanford. 

EXHIBIT  No.  21. 

Treasury  Department,  Third  Auditor's  Office,  ) 
Washington,  D.  C,  Xovember  23,  1883.  \ 

I  return  the  papers  recently  presented  by  j^ou  as  a  supplemental  claim 
by  the  State  of  California,  under  the  Act  of  Congress,  approved  March  2, 
1861,  appropriating  $400,000  for  the  payment  of  expenses  incurred  by 
the  State  in  the  suppression  of  Indian  hostilities  in  the  years  18-54-55- 
56-58-59. 

The  balance  of  that  appropriation,  long  since  became  liable  by  law  to 
be  carried  back  into  the  Treasury  under  the  provisions  of  the  Surplus  Fund 
Act,  and  was  so  carried  back.  The  lapsing  of  the  appropriation,  termin- 
ated the  authority  of  the  Third  Auditor  to  audit  claims  against  it. 

Moreover,  the  claims  which  you  recently  presented,  do  not  appear  to 
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come  within  the  class  for  which  the  appropriation  was  made.  The  only 
expeditions  in  1859,  to  which  the  Act  of  March  2,  1861,  related,  were  the 
"Klamath  and  Humboldt  expeditions  of  1858  and  1859,"  and  the  "Pitt 
River  expedition  of  1859."  The  expedition  of  Captain  Jarboe's  Company 
at  Eel  River,  Mendocino  County,  in  1859,  does  not  seem  to  have  been  one 
of  the  two  described  above. 

The  Act  authorized  only  the  payment  of  the  expenses  of  the  States, 
incurred  in  sitppressing  certain  Indian  hostilities;  it  made  no  provision  for 
the  expense  of  the  Commission  which  was  appointed  by  the  State  to  come 
to  this  city  to  urge  upon  Congress  the  propriety  of  providing  for  the  i)ay- 
ment  of  the  war  debt  of  the  State. 

I  have  no  authority  to  consider  the  claims  presented  by  you,  and  there- 
fore return  the  papers. 

Very  respectfully, 

JOHN.  S.  WILLIAMS,  Auditor. 

Captain  John  Mullan,  1310  Connecticut  Avenue,  Washington,  D.  C. 


EXHIBIT  No.  22. 

INDIAN  WAR  BONDS— CONTROLLER'S  REPORT. 

Controller's  Office,  ) 
Sacramento,  May  27,  1878.      j" 

To  his  Excellency  William  Irwin,  Governor  of  California: 

Sir:  In  conformity  with  your  request,  made  under  the  authority  of  As- 
sembly Joint  Resolution  No.  73,  adopted  IMarch  30,  1878,  which  reads  as 
follows: 

Resolved  hy  the  Assembly  of  the  State  of  California,  the  Senate  concurring.  First,  that  our 
Senators  be  instructed,  and  our  Representatives  requested,  to  urge  upon  Congress  the 
immediate  payment  of  all  bonds,  coupons,  and  certificates  of  coupons  issued  by  the  State 
of  California,  for  expenses  incurred  in  the  Indian  wars,  which  have  not  been  paid  by  the 
General  Government;  Second,  that  his  Excellency,  the  Governor,  be  requested  to  cause  a 
statement  of  all  such  bonds,  certificates,  and  coiapons,  and  the  circumstances  connected 
therewith,  to  be  prepared  by  the  Controller,  and,  upon  such  statement  being  prepared,  to 
cause  an  application  to  be  made  to  Congress,  in  the  name  of  the  State  of  California,  for 
the  payment  of  said  bonds,  coupons,  and  certificates ;  Third,  and  that  he  forward  a  copy 
of  these  resolutions  to  each  of  our  Senators  and  Representatives  in  Congress. 

— I  have  the  honor  to  make  the  following  statement: 

I  find,  upon  examination  of  War  Bond  Register  in  State  Treasurer's 
office,  and  other  records  in  Controller's  office,  that,  under  the  Act  of  the 
Legislature  of  California,  approved  February  15, 1851  (Statutes  1851,  page 
520),  Indian  war  bonds  were  issued  by  the  State  of  California  to  the  amount 
of  $200,000,  bearing  interest  at  the  rate  of  twelve  per  cent  per  annum,  and 
payable  in  ten  years;  that,  under  the  Act  of  the  Legislature  of  May  3, 
1852  (Statutes  of  1852,  page  59),  Indian  war  bonds  were  issued  by  the  State 
of  California  to  the  amount  of  $638,100,  bearing  interest  at  the  rate  of 
seven  per  cent  per  annum,  and  payable  in  ten  years. 

Of  the  principal  oi  the  above  named  bonds  of  1851,  amounting  to  $200,000, 
I  find,  according  to  printed  report  of  William  Theodore  Van  Doren,  Clerk 
Third  Auditor's  office,  Washington,  made  January  10,  1872  (see  Appendix 
to  Journal  of  California  Senate  and  Assembly,  for  the  nineteenth  session, 
pages  28  and  29),  that  the  United  States  Government  has  paid  $197,000 j 
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that  of  the  principal  of  the  above  named  bonds  of  1852,  amounting  to 
$638,100  (according  to  said  report  of  William  Theodore  Van  Doren,  above 
referred  to),  the  United  States  Government  has  paid  $598,450;  that  of  the 
principal  of  the  last  named  bonds  the  State  of  California  (according  to 
Controller's  books),  has  paid  $22,850,  leaving  outstanding  of  the  principal 
of  the  bonds  of  1851,  $3,000;  of  the  principal  of  the  bonds  of  1852,  $16,- 
800;  making  a  total  amount  of  said  bonds  outstanding  of  $19,800.  together 
with  interest  on  the  same,  which  said  principal  and  interest,  together  with 
the  number  and  denomination  of  each  of  said  outstanding  bonds,  is  given 
in  the  following  table,  to  wit: 


OUTSTANDING  SEVEN  PER  CENT  WAR  BONDS,  1852. 


Date  of  Bond. 


Interest  to 
May  2, 1862. 


132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
14.') 
14(i 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
219 
268 
269 
270 
271 
305 
306 
329 
331 
332 
333 
340 
341 
348 
349 
353 

a>4 

.355 
356 
371 
372 


October  11,  1852.- 
October  11,  18.i2  ., 
October  12,  lS.i2  .. 
October  12,  1852  .. 
October  12,  1852  .. 
October  IS,  1852  .- 
October  19,  1852.. 
October  2.3,  1852  .. 
October  23,  1852.. 
October  23, 18.52.. 
October  2.5,  LS.52  .. 
October  25,  1.S.52  .. 
October  2.5,  l.S,52  .. 
October  2.5,  1852  .. 
October  25,  1S.52  .. 
October  25,  1.S.52  .. 
October  27,  1852  . . 
October  27,  18.52  . . 
October  2,8,  18.52.. 
November  1,  1852 
November  1,  1S.=)2 
November  3, 18.52 
November  13, 1S52 
November  13, 1.'^.52 
November  13,  1852 
Novemlaer  16, 1852 
November  18, 1H52 
November  18, 18.52 
November  22, 1852 
November  22, 1S52 
November  25,  1.^52 
November  25,  1852 

April  27,  18.53 

Augurst  13,  18.53  .. 
August  13,  1.S53  - . 
August  13,  18.53  .- 
August  l.S.  ls.53  .. 
.Tanuarv  19,  1S.54.. 
.Tanuarv  19,18.54.. 
March  "29,  18.54  ... 
March  31,  1854  ... 
March  31,  18.54  ... 
March  31,  l,s.54  _.. 

April  12,  1K54 

April  12,  18.54 

April  17,  18.54 

April  17.  IS44 

April  2.5,  1.S54 

April  2.5,  1S.54 

April  25,  1854 

April  2.5,  1H.54 

Mav  1.3,18,54 

Maiy^  13,18.54 

23" 


!|;ioo  00 

100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
1(X)  00 
100  00 
100  00 
100  00 
100  00 
IW  00 
100  00 
1(X)  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  01) 
100  00 
1(¥»  00 
100  00 
100  00 
1(X)  00 

100  (X) 

100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  CKD 
100  00 
100  00 
100  00 
ITO  00 
100  00 
100  00 
100  00 
100  00 
1(X)  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 


$66  91 
66  91 
66  89 
66  89 
6()  89 
66  77 
66  75 
6()  ()7 
66  67 
66  67 
66  63 
66  63 
6(5  63 
66  63 
66  63 
66  63 
66  59 
66  59 
66  57 
6(i  51 
66  51 
66  47 
66  28 
66  28 
66  28 
66  22 
66  18 
66  18 
66  10 
6()  10 
66  05 
66  05 
63  10 
63  04 
63  04 
63  04 
63  04 
58  20 
58  20 
56  64 
56  60 
56  60 
56  60 
56  39 
56  39 
56  29 
56  29 
56  14 
56  14 
56  14 
56  14 
55  85 
55  85 


$166  91 
166  91 
166  89 
166  89 
166  89 
166  77 
166  75 
166  67 
166  67 
166  67 
166  63 
166  63 
166  63 
166  63 
166  63 
166  63 
166  59 
166  59 
166  57 
166  51 
1(56  51 
16(5  47 
166  28 
166  28 
1(56  28 
166  22 
166  18 
166  18 
1(56  10 
166  10 
16()  05 
166  05 
1('3  10 
163  04 
1(53  04 
163  04 
163  04 
158  20 
158  20 
156  &4 
156  60 
15(5  60 
156  60 
156  39 
156  39 
15(i  29 
156  29 
1.5(5  14 
1.5(i  14 
1.5()  14 
156  14 
1.55  85 
155  85 
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OrT.STA>'DixCT  Seven  Per  Cent  War  Boxds,  1852 — Continued. 


Date  of  Bond. 


Interest  to 
May  2,  1SC2. 


373 
374 
380 
381 
383 
384 
386  ; 

390  ! 

391  I 
394  { 
398  1 
401 
402 
403 
404 

405  ; 

406  I 
407 
409 
413 
416 
417 
418 
419 
420 


May  13, 18.>4 

May  13, 1854 

May  26, 1854 

May2«  m54 

Juiie  6,  1854 

July  10.18.54 

July  21,  1854 

August    7,1854 

August  11, 1854 

August  19. 1854 

September  2, 18.54  . 
October23, 1&54--- 
October24,  1854... 
November  24,  1854 
November  24,  18.54 
November  24,  18.54 
November  24,  18.54 
November  24,  1854 

April  4,  1855 

July  28,  18.55 

August  1,  18.55 

August  13, 1855 

August  1.3,  18.55  ... 
August  13,  18.55  ... 
August  13,  1855  ... 


Totals 


$100  00 

$55  85 

$1.55  85 

100  00  ' 

.55  8.5 

1.55  a5 

100  00 

55  53 

1.5.5  53 

100  00  ' 

55  53 

155  .53 

100  00 

.55  .53 

1.55  .53 

100  00 

54  67 

1.54  67 

■  100  00  1 

.54  47 

1.54  47 

100  00  i 

54  15 

154  15 

100  00  1 

54  07 

154  07 

100  00  : 

53  92 

153  92 

100  00 

53  67 

1.53  67 

100  00 

.52  68 

152  68 

100  00 

52  66  ; 

152  66 

100  00 

52  08 

152  08 

100  00 

52  08 

1.52  08 

100  00 

52  08 

1.52  08 

100  00 

52  08 

152  08 

100  00 

52  08 

152  08 

100  00 

49  54 

149  54 

100  00 

47  a3 

147  33 

100  00 

47  27  , 

147  27 

100  00 

47  04 

147  04 

KX)  00 

47  04 

147  04 

ICK)  0(3 

47  04 

147  04 

100  00 

47  04 

147  W 

17,800  00 

$4,641  56 

$12,441  .56 

OUT.STANDING  SEVEN  PEE  CENT  WAR  BONDS,  1852. 


Date  or  Bond. 


Interest  to 
May  2.  1862. 


69 
11,^ 
128 
129 
130 
134 
1.35 
136 
139 
141 
142 
143 
145 
146 
151 
152 
153 
154 
155 
156 
160 
161 
162 
163 
164 
166 
167 
168 


November  2.5,  1852 $2.50  00 

Februarys,  18.54 250  00 

July  10,  18.54 250  00 

July  21,  18.54 2.50  00 

July  21,  1854 250  00 

July  21,  18.54 2.50  00 

July  21,  18.54 2.50  00 

July  21,  18.54 250  00 

August  24,  1854 250  00 

August  26,  1854 '  2.50  00 

Augu.st  26,  1854 2,50  00 

August  2G.  1854 250  00 

September  14,  1854 2.50  00 

September  14,1854 250  00 

October  18, 18.54 250  00 

October  24, 18.54 i  250  00 

October  24, 1854 !  250  00 

October24,  1854 250  00 

October24, 1854 2.50  00 

October  24, 1854 2.50  00 

August  1,  18.55 2.50  00 

August  1,1855 I  250  00 

August  1,  1855 I  2.50  00 

August  15,  18.55 '  2-50  00 

May  18,  18.56 2.50  00 

May  18,  18-56 250  00 

May  18, 18.56 250  00 

May  18, 1856 250  00 

Totals ;  $7,000  00 


$16.5  14 

144  33 

136  70 

136  15 

136  15 

136  15 

136  15 

136  15 

1.34  .55 

134  45 

1.34  45 

1.34  45 

1.33  58 

133  58 

131  93 

131  (>4 

131  (>1 

1.31  (hi 

131  <U 

131  CA 

118  17 

118  17 

118  17 

117  .50 

104  23 

104  23 

104  23 

104  23 


$415  15 
394  33 
386  70 
386  15 
386  15 
386  15 
386  15 
386  15 
384  55 
384  45 
384  45 
384  45 
383  58 
383  58 
381  93 
381  64 
381  64 
381  64 
381  64 
381  64 
368  17 
368  17 
368  17 
367  50 
3.54  23 
.3.54  23 
354  23 
354  23 


$3,611  Cht        $10,611  04 
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OUTSTANDING  SEVEN  PER  CENT  WAR  BONDS,  1852. 


Date  of  Bond. 


Interest  to 
May  2,  1862. 


18(5  November  29,  185; 

307  Mav  14,  1853 

41«  Mav  13,  1S54 

420  .July  10,  1854 

Totals 


1500  00 
500  00 
500  00 
500  00 


$329  87 
313  83 
278  92 
273  38 


$829  87 
813  83 
778  92 
773  38 


$2,000  00        $1,191)  00  $3,19(5  00 


Interest  calculated  from  date  of  bond  to  May  2, 1862. 


OUTSTANDING  TWELVE  PER  CENT  WAR  BONDS,  1851. 
(Act  of  February  15, 1S51.) 


Date  ok  Bond. 


Interest  to 
Feb.  15,  1801. 


107  April  9,  1851 

108  April  9,  1851 
142     Mav  24,  1851 


$1,000  00  I  $1,182  00 
1,000  00  j  1,182  00 
1,000  00  1,1(57  00 


Totals 


$3,000  00  I     $3,531  00 


$2,182  00 
2,182  00 
2,1(57  00 


$6,531  00 


Interest  calculated  from  date  of  bou<l  to  February  1.5,  18(jl. 

Interest  anil  principal  on  bonds  of  1852 — $100  each $12,441  56 

Interest  ami  principal  on  bonds  of  18.52 — .$250  each l(.),(ill  04 

Interest  and  principal  on  bonds  of  1852— .$500  each 3,19i5  (X) 

Interest  and  principal  on  bonds  of  1851— $1,000  each 6,531  00 

Total $32,779  60 

On  August  5,  1854  (Ignited  States  Statutes  at  Large,  Volume  X,  page 
58o) ,  Congress  passed  a  bill  appropriating  money  to  defray  expenses  incurred 
by  the  State  of  California  in  suppressing  Indian  hostilities.  Section  o  of 
said  bill  reads  as  follows: 

Section  3.  And  he  it  further  enacted,  That  the  Secretary  of  War  be  and  he  is  hereby 
authorized  and  directed  to  examine  into  and  ascertain  the  amount  of  e.xiienses  incurred 
In-  tiie  State  of  California  in  the  suppression  of  Indian  hostilities  within  the  said  State 
prior  to  the  first  day  of  January,  A.  D.  1854,  and  that  the  amount  of  such  expenses,  when 
so  ascertained,  be  paid  into  theTreasury  of  said  State;  provided,  that  the  sum  so  paid  shall 
not  exceed  in  amount  the  sum  of  $924,2o9  (35,  which  amount  is  hereby  appropriated  out  of 
any  moneys  in  the  Treasury  not  otherwise  appropriated. 

Could  the  above  appropriation  of  $924,259  65  have  been  made  immedi- 
ately available,  it  would  have  paid  up  in  full,  principal  and  interest,  the 
said  bonds  under  Acts  of  1851  and  1852,  issued  prior  to  January  1,  1854; 
but  owing  to  the  ruling  of  the  honorable  Secretary  of  War,  to  the  effect 
that  the  vouchers  upon  which  the  said  bonds  were  issued  would  have  to  be 
presented  for  examination  to  the  AVar  Department  at  Washington,  delay 
was  caused,  the  result  of  which  was  that  before  the  bondholders  received 
their  money  some  two  years  and  eight  months  elapsed,  and  the  interest 
coupons  from  January  1,  18.54  (the  date  to  which  interest  was  paid  on 
bonds  redeemed  by  the  United  States  Government,  bearing  date  prior  to 
January  1,  1854),  to  September  1,  1856,  and  amounting  to  $178,322  66, 
were  cut  from  the  said  redeemed  bonds  and  returned  to  the  respective 
holders  of  said  bonds  so  presented  for  redemption;  which  will  more  fully 
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and  at  large  appear  by  reference  to  reports  made  to  the  Governor  of  Cali- 
fornia by  Samuel  B.  Smith  and  J.  AV.  Denver,  Commissioners  California 
War  Debt,  which  reports  bear  date,  respectively,  January  5,  1857,  and 
January  30,  1860.  (See  Appendix  to  Journals  of  Senate  and  Assembly, 
19th  Session,  pages  10,  11,  12,  13.) 

Included  in  the  $638,100  of  the  seven  per  cent  bonds,  first  herein 
described,  are  bonds  bearing  date  after  said  first  day  of  January,  1854, 
which  were  issued  under  the  said  Act  of  1852,  and  Acts  amendatory 
thereof — a  large  number  of  which,  both  principal  and  interest,  have  been 
paid  in  full  by  the  United  States  Government — said  government  thus 
acknowledging,  to  the  fullest  extent,  the  validity  of  the  issue  of  bonds  of 
later  date  than  January  1,  1854,  and  the  obligation  of  the  General  Govern- 
ment to  pay  the  same;  all  of  which  will  more  fully  appear  by  reference  to 
the  records  of  the  United  States  War  Department. 

The  Commissioners  of  California  War  Debt  give  the  amount  of  the 
detached  interest  coupons,  above  alluded  to,  as  $172,828  54.  I  make  it 
$173,322  66,  as  follows: 

Interest  on  !t>197,000,  bonds  of  1851,  for  thirty-two  months,  at  12  per  cent  per 
annum " !f63,040  00 

Interest  on  .$590,800,  bonds  of  1852,  for  thirty-two  months,  at  7  per  cent  per 
annum 110,282  66 

Total $173,322  66 

The  Joint  Committee  of  Senate  and  Assembly,  nineteenth  session,  in  a 
report  made  February  21,  1872,  make  the  principal  of  bonds  outstanding 
as  follows: 

Outstanding  principal  of  bonds  under  Act  of  1851 $3,000  00 

Outstanding  princii^al  of  bonds  under  Act  of  1852 14,700  00 

Total $17,700  00 

Which  is  not  the  true  amount.  The  committee  fell  into  an  error  by  assum- 
ing the  whole  issue  under  Act  of  1852,  to  be  $636,350,  when  it  should  have 
been  $638,100 — thus  ignoring  an  issue  of  $1,750  made  in  1855  and  1857, 
under  said  Act  of  May  2,  1852;  and  then  they  say  the  State  paid  of  said 
bonds,  principal,  $23,200,  when,  in  fact,  the  State  only  paid  as  principal  on 
said  bonds  the  sum  of  $22,850;  the  balance  paid  by  the  State  as  principal 
was  $350  (making  $23,200  paid  as  principal  on  said  bonds  by  the  State,  as 
appears  bv  record  in  Controller's  office),  which  was  paid  to  redeem  Bond 
No.  39,  for  $250,  and  Bond  No.  343,  for  $100,  both  of  which  had  been  pre- 
viously paid  by  the  General  Government,  which  latter  amount  of  $350,  of 
course,  did  not  diminish  the  amount  of  bonds  outstanding.  And  as  we 
have  seen  that  bonds  were  issued  to  the  amount  of  $1,750  in  excess  of 
the  amount  given  by  said  joint  committee,  and  $350  less  was  used  by  the 
State  to  pay  principal  of  said  bonds  than  was  stated  by  said  joint  com- 
mittee, consequently  there  were  less  bonds  redeemed  by  the  State,  by  the 
amount  of  $350,  than  stated  by  said  joint  committee,  and  more  issued  by 
the  State,  by  $1,750  (than  stated  by  said  committee);  and,  therefore,  there 
are  bonds  outstanding,  issued  under  the  Act  of  May  2,  1852,  amounting  to 
$2,100  more  than  said  joint  committee  report;  or,  in  other  words,  there  are 
of  said  bonds  of  1852,  outstanding  (principal),  $16,800,  instead  of  $14,700, 
making,  with  the  bonds  of  1851,  $19,800  now  outstanding,  which  said 
bonds,  by  numbers,  date,  and  denomination,  are  given  in  another  part  of 
this  communication. 
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To  sum  up,  the  account  in  tabular  form  is  as  follows: 

Bonds  of  1851  outstanding  (principal) ..       |3,000  00 

Interest  on  same  from  date  to  maturity 3.o81  00 

Bonds  under  Act  of  1852  outstanding  (principal) 1(J,800  00 

Interest  on  the  same  from  date  of  Ijond  to  May  2,  18H2,  time  of  maturity 9,448  60 

Coupons  outstanding,  cut  from  bonds  of  1851,  redeemed  by  United  states 
Government,  said  coupons  being  for  interest  on  said  bonds" from  January  1, 

1854,  to  September  1,  I85f) 63,040  00 

Coupons  outstanding,  cut  from  bonds  of  1852,  redeemed  by  United  States  Gov- 
ernment, said  coupons  being  for  interest  on  said  bonds  from  January  1, 1854, 
to  September  1,  185G .'. 110,282  26 

Total  amount  of  bonds,  principal  and  interest,  outstanding !i;20G,102  26 

To  which  amount  is  to  be  added  the  amount  of  principal  and  interest  of 
said   bonds  under  Act  of  May,  1852,  paid  by  the  State  of  California — 
$35, 523  56 — making  the  sum  of  '$241,625  82  for  which  the  General  Gov- 
ernment is  justly  liable  to  the  State. 
All  of  which  is  respectfully  submitted. 

\V.  B.  C.  BROWN,  Controller. 


EXHIBIT   No.  22 >^. 

Office  of  California  State  Agent,  1310  Connecticut  Avenue, 

Washington,  January  20,  1885. 

Hon.  George  Stoneman,  Governor  of  California: 

Dear  Sir:  I  have  the  honor  to  transmit  you  herewith  a  printed  "state- 
ment in  relation  to  the  California  Indian  war  debt,  and  of  bonds  in  payment 
therefor,  issued  by  said  State  under  the  Acts  of  her  Legislature,  approved 
February  15,  1851,  and  May  3,  1852,"  which  I  have  carefully  compiled  and 
which  is  intended  to  fully  show  the  exact  status  of  this  subject-matter  up 
to  January  1,  1885. 

In  accordance  with  the  summary  contained  on  page  10  thereof,  Hon. 
Barclay  Henley,  at  my  request,  on  the  nineteenth  day  of  January,  1885, 
introduced  in  the  House  H.  R.  No.  7975,  which  has  been  referred  to  the 
House  Committee  on  War  Claims,  copy  of  which  is  as  follows,  to  wit: 


Forty-eighth  Congress,  second  session.    H.  R.  797.5. 

A   BILL 

To  indemnify  the  State  of  California  on  account  of  indebtedness  incurred  by 
her  in  the  Indian  wars  therein,  and  which  has  heretofore  been  paid  by  said 
State. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Secretary  of  the  Treasury 
be  and  he  is  hereby  authorized  and  directed  to  pay  to  the  State  of  Cali- 
fornia, or  to  her  duly  authorized  agent,  the  sum  of  money  heretofore  paid 
by  the  State  of  California  in  the  redemption  of  the  Indian  war  bonds  issued 
by  said  State  under  the  Acts  of  her  Legislature,  approved  February  15, 
1851,  and  May  3,  1852,  and  of  the  certificates  of  indebtedness  issued  in 
connection  therewith,  on  account  of  the  suppression  of  Indian  hostilities  in 
said  State,  prior  to  January  1,  1854;  and  which  bonds  and  certificates  have 


358 

heretofore  been  redeemed  and  paid  b}-  said  State,  together  with  interest 
thereon  at  six  per  cent  per  annum  from  the  dates  of  such  payments  by  said 
State  to  the  dates  of  the  payment  thereof  by  the  United  States:  provided. 
that  the  sum  to  be  so  paid  by  the  United  States  to  said  State  for  the  mat- 
ters herein  contained  shall  not  exceed  one  hundred  and  ten  thousand  nine 
hundred  and  forty-seven  dollars  and  thirty-eight  cents,  which  amount  is 
hereby  appropriated  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, and  to  be  paid  to  said  State  upon  the  surrender  by  her.  or  by  her 
duly  authorized  agent,  of  said  bonds  and  of  said  certificates  of  indebtedness 
to  the  Treasury  Department  of  the  United  States. 

Hon.  Barclay  Henley  and  Hon.  P.  B.  Tully  have  secured  for  me  a  satis- 
factory inter\new  on  this  matter  with  Hon.  G.  W.  Geddes.  Chairman  of  the 
House  Committee  on  War  Claims,  and  ]Mr.  Geddes  promised  to  see  his  com- 
mittee in  order  that  I  should  be  heard  before  them  on  this  subject  at  a  full 
meeting  thereof,  to  be  called  at  an  early  date. 

In  this  connection  permit  me  to  suggest  that  3'ou  should  at  once  lay 
before  the  Legislature  this  matter  in  so  far  as  it  relates  to  that  portion  of 
said  debt  not  heretofore  paid,  either  by  the  State  of  California  or  by  the 
United  States,  though  assured  and  promised  to  be  paid  by  said  State.  Avith 
a  recommendation  that  due  pro\-ision  of  law  should  be  made  to  pa}'  the 
same. 

I  am  of  the  opinion  that  the  United  States  will  in  due  time  refund  and 
repay  to  the  State  of  California  so  much  of  said  debt  as  the  State  herself 
has  heretofore  assumed  and  l^y  her  heretofore  paid,  but  I  am  equally  of  the 
opinion  that  the  United  States  will  not  assume  nor  pay  any  portion  of  said 
debt  which  the  State  of  Cahfornia  herself  has  assumed  and  not  heretofore 
b}'  her  paid. 

I  am  also  of  the  opinion  if  the  State  of  California  would  pay  the  remain- 
ing portion  of  said  debt  which  she  has  assumed  and  promised  to  pay.  to 
wit :  the  sum  of  $203,856  47.  either  in  cash  or  in  bonds,  that  the  United 
States  would  thereafter  refund  the  same  to  her. 

I,  therefore,  take  the  liberty  to  suggest  to  you  that  you  would  lay  this 
entire  subject-matter  before  the  Legislature  at  its  present  session,  and  in  a 
special  message,  for  such  action  as  it  may  feel  disposed  to  take  in  these 
premises. 

It  is  due  to  the  history  of  this  subject-matter  to  call  your  attention  to  the 
fact  that  nearly  ever}'  Governor  of  California  since  1854  has  brought  this 
subject  to  the  attention  of  the  Legislature  of  the  State,  and  with  the  recom- 
mendation that  the  State  of  Calfornia  should  pay  this  debt  by  her  hereto- 
fore assumed  and  by  her  promised  to  be  paid,  and  thereafter  let  the  State 
present  her  claim  to  the  proper  authorities  of  the  United  States  for  reim- 
bursement and  payment. 

I  therefore  suggest  a  bill  to  cover  the  foregoing  proposition,  and  of  the 
form  as  follows,  to  wit : 

A  BILL 

To  redeem  and  pay  so  much  of  the  California  Indian  war  debt  arising  under 
the  Acts  of  her  Legislature,  approved  February  15, 1851.  and  May  3, 1852, 
as  has  not  been  heretofore  paid  by  either  the  State  of  California  or  by  the 
United  States. 

The  People  of  the  State  of  California,  represented  in  Senate  and  Assembly,  do 

enact  as  follows: 

Section  1.  The  following  sums  are  hereby  appropriated  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated: 
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For  the  redemption  and  payment  of  California  Indian  war  bonds,  num- 
bered 107,  108,  and  142,  for  $1,000  each,  issued  under  the  Act  of  February 
15.  1S51,  with  interest  on  each  thereof  from  the  date  of  issuance  of  each 
up  to  February  15,  18(U,  the  date  of  maturity  thereof.  $(),581. 

For  the  redemption  and  payment  of  CaHfornia  Indian  War  Bonds,  num- 
bered 132,  188,  184,  185,  18G,'l87, 188,  189, 140, 141, 142,  148, 144, 145,  146, 
147,  148,  14!),  150,  151,  152,  158,  154,  155,  156,  157,  158,  159, 160,  161,  162, 
168,  219,  268,  269,  270,  271,  305,  306,  329,  331,  332,  333,  340,  841,  348,  849, 
853.  354,  355,  356,  871,  372,  373,  874,  380,  381,  383,  384,  386,  390,  391,  394, 
398,  401,  402,408,404,  405,  406,  407,  409,  413,416,  417,418,  419,  and  420, 
for  $100  each,  issued  under  the  Act  of  May  3,  1852,  with  interest  on  each 
thereof  from  the  date  of  issuance  of  each  up  to  May  3,  1862,  the  date  of 
maturity  thereof,  $12,442  56. 

For  the  redemption  and  payment  of  California  Indian  war  bonds,  num- 
bered 69,  113,  128,  129,  130,  134,  185,  136,  139,  141,  142, 148, 145, 146,  151, 
152,  153,  154,  155,  156,  160,  161,  162,  and  163,  for  $250  each,  issued  under 
the  Act  of  INIay  3,  1852,  with  interest  on  each  thereof  from  the  date  of 
issuance  of  each  up  to  May  3, 1862,  the  date  of  maturity  thereof,  $9,194  12. 

For  the  redemption  and  payment  of  California  Indian  war  bonds,  num- 
bered 307,  416,  and  420,  for  $500  each,  issued  under  the  Act  of  INIay  3, 1852, 
with  interest  on  each  thereof  from  the  date  of  issuance  of  each  up  to  May 
8,  1862,  the  date  of  maturity  thereof,  $2,866  18. 

For  the  redemption  and  payment  of  interest  on  California  Indian  war 
bonds,  issued  under  the  Act  of  February  15,  1851  (represented  by  coupons 
detached  from  said  bonds,  and  which  coupons  were  returned  to  the  hold- 
ers of  said  bonds  and  not  paid),  from  January  1,  1854,  to  September  1, 
1856,  $63,040. 

For  the  redemption  and  payment  of  interest  on  bonds  issued  under  the 
Act  of  iNIay  3,  1852  (represented  by  coupons  detached  from  said  bonds, 
and  which  coupons  were  returned  to  the  holders  of  said  bonds  and  not 
paid),  from  January  1,  1854,  to  September  1,  1856,  $110,282. 

Sec.  2.  The  State  Treasurer  is  hereljy  authorized  to  jiay  the  aforesaid 
sums  on  account  of  the  redemption  of  said  bonds  and  said  coupons,  upon 
warrants  to  Ije  drawn  therefor  by  the  State  Controller,  to  whom  the  said 
bonds  and  the  said  coupons  shall  be  surrendered  by  the  holders  thereof; 
and  upon  such  surrender  the  Controller  shall  cancel  the  same,  and  when 
so  canceled  he  shall  deliyer  each  bond  and  each  coupon  to  the  Goyernor 
of  this  State,  who  shall  immediately  thereafter  cavise  the  same,  together 
with  all  papers  relating  thereto,  to  be  forwarded  to  Captain  John  Mullan, 
State  Agent  for  California  at  Washington  City,  D.  C,  who  is  hereby  author- 
ized to  present  the  same  to  the  proper  authorities  of  the  United  States,  and 
secure  their  redemption  and  payment. 

Sec.  8.  The  Goyernor,  State  Controller,  and  State  Treasurer  shall  each 
keep  in  their  ofhces  a  special  book,  in  which  shall  be  recorded  all  trans- 
actions by  them  respectiyely  had  under  this  Act,  and  they  shall  each 
report  fully  thereon  to  the  Legislature  at  its  next  session,  and  at  eyery 
sulisequent  session,  until  all  the  matters  herein  contained  are  finally 
adjusted  between  the  State  of  California  and  the  United  States. 

Sec.  4.     This  Act  shall  take  effect  innnediately. 

I  am,  sir,  your  obedient  scyant, 

JOHN  MULLAN, 

State  Agent  for  California. 
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STATEMENT  IX  RELATION  TO  THE  CALIFORNIA  INDIAN  ^\'AR 
DEBT.  AND  OF  BONDS  IN  PAYMENT  THEREOF.  ISSUED  BY 
SAID  STATE  UNDER  THE  ACT  OF  HER  LEGISLATURE.  AP- 
PROVED FEBRUARY'  15,  1851,  AND  MAY  3.  1852. 

Office  of  the  State  Agext  of  the  State  of  Califorxia.  ~) 
No.  1310  Coxxecticut  Avexue, 
Washixgtox  City,  D.  C,  December  15,  1884.  \ 

statemext 

In  relation  to  the  California  Indian  war  debt  and  of  bonds  issued  by  the 
authority  of  the  Legislature  of  the  State  of  California  in  liquidation  of  and 
payment  for  the  expenses  incurred  by  said  State  for  the  common  defense, 
to  wit:  suppressing  Indian  hostihties  that  arose  prior  to  January  1.  1854, 
in  said  State,  etc. 

I. 

On  February  15,  1851.  the  Legislature  of  the  State  of  California  (Cali- 
fornia Laws  1851,  page  520),  enacted  a  law  as  follows,  to  wit: 

Section  1.  By  virtue  of  the  power  given  to  the  Legislature  by  the  Constitution  of  this 
State,  Article  VIII,  "In  case  of  war  to  repel  invasion  or  suppress  insurrection,"  ii  loan  not 
exceeding  five  hundred  thou'sand  dollars  is  hereby  authorized  to  be  negotiated  upon  the 
faith  and  credit  of  the  State,  payable  in  ten  years,  and  at  any  period  after  five  years  at  the 
pleasure  of  the  State:  said  loan  to  bear  a  rate  of  interest  not  exceeding  twelve  per  cent  per 
annum,  payable  annually  or  semi-annually  at  such  place  as  the  contracting  parties  may 
agree;  provided,  houever,  that  the  interest  of  the  first  year  may  be  paid  in  advance  out  of 
the  loan  thus  made. 

Sec.  2.  That  the  Treasurer  be  and  he  is  hereby  authorized  and  required  to  cause  suita- 
ble bonds  to  be  provided  for  said  loan,  in  sums  not  less  than  one  thousand  dollars. 

Sec.  3.  All  such  bonds  shall  be  signed  by  the  Treasurer  in  his  official  character,  made 
payable  to  and  indorsed  by  the  Governor  in  his  official  character,  who  shall  affix  the  seal 
of  the  State  thereto,  and  countersigned  by  the  Controller,  which  bonds  executed  as  afore- 
said shall  be  transferable  on  delivery,  and  bind  the  State  for  the  faithful  payment  thereof. 

Sec.  4.  After  the  bonds  aforesaid  shall  have  been  countersigned  by  the  Controller  it 
shall  be  his  duty  to  make  a  register  of  the  same  in  a  book  to  be  kept  for  that  purpose,  with 
the  number  and  amount  thereof,  and  deliver  them  to  the  Treasurer,  charging  him  with  the 
same.    The  Treasurer  shall  also  keep  a  register  of  such  bonds  as  may  be  negotiated. 

Sec.  5.  Coupons  for  the  interest  shall  be  attached  to  each  bond",  so  that  they  may  be 
removed  without  injury  or  mutilation  to  the  bond. 

Sec.  6.  The  Treasurer  shall  be,  and  he  is  hereby  authorized,  with  the  approval  of  the. 
Governor  of  the  State,  to  negotiate  such  loan  as  sp'eedUy  as  possible,  at  such  time  and 
place,  and  in  such  amounts  as  they  may  determine  the  exigencies  of  the  State  require: 
but  no  loan  shall  be  negotiated  below  the  par  value  thereof. 

Sec.  7.  Any  claim  which  this  State  has  now,  or  may  hereafter  have,  upon  the  General 
Government  for  moneys  expended  out  of  this  loan,  for  the  purpose  aforesaid,  shall  be  and 
the  same  is  hereby  set  apart  and  pledged  for  the  ijayment  of  the  principal  and  interest 
arising  upon  said  bonds,  together  with  all  other  moneys  in  the  Treasury  not  otherwise 
appropriated,  or  so  much  thereof  as  may  be  necessary. 

Sec.  8.  The  Treasurer  is  hereby  authorized  to  defray  such  expenses  as  may  l>e  incurred 
in  obtaining  the  above  loan;  provided,  that  it  does  not  exceed  the  sum  of  two  thousand 
dollars,  to  be  paid  out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated;  pro- 
vided, said  loan  be  negotiated  in  this  State. 

II. 

On  May  3.  1852.  said  State  (California  Laws  1852.  p.  59),  enacted  an 
additional  law  on  the  same  subject  as  contained  in  the  foregoing,  and  which 
law  is  as  follows,  to  wit: 

Sectiok  1.  A  sum  not  exceeding  six  hundred  thousand  dollars  is  hereby  appropriated 
and  set  apart  as  an  additional  war  fund,  payable  in  ten  years,  out  of  any  moneys  which 
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may  be  ap]n"opriated  by  Congress  to  defray  the  expenses  incurred  by  tlie  State  of  Califor- 
nia! and  interest  tliereon  at  the  rate  of  seven  (7)  per  cent  per  aiiinun,  in  the  suppression 
of  Inilian  hostilities,  or  out  of  the  proceeds  of  the  sale  of  any  public  lands  whicli  nuiy  be 
donated  or  set  aside  by  Congress  for  that  purpose;  and  shoukl  no  such  apyiropriation  or 
donation  be  made,  or  if  an  amount  sufficient  should  not  be  appropriated  or  ilonated  within 
the  said  ten  years,  then  the  bonds  authorized  to  he  issued  by  this  Act  shall  V)e  good  and 
valid  claims  "against  the  State,  and  shall  be  paid  out  of  any  moneys  in  the  Treasury  not 
Otherwise  appropriated  to  pay  the  expenses  of  the  expeditions  mentioned  in  this  Act. 

Sec.  2.  Such  liabilities  as  have  been  incurred  allowed  as  provided  l)y  law,  or  may  be 
allowed  by  the  Hoard  of  Examiners  for  the  Mariposa  expedition,  also  such  accounts  as 
have  been"  or  may  l)e  allowed  under  legislative  authority,  lor  the  secoiul  El  Dorado,  Utah, 
Los  Angeles,  C'lear  Lake,  Klamath  and  Trinity,  and  ^lonterej'  expeditions  against  the 
Indians,  sliall  be  funded  or  paid  in  bonds  bearing  seven  per  cent  interest  per  annum, 
from  the  date  of  issuing  the  same. 

Sec.  3.  All  accounts  heretofore  examined  and  allowed  by  the  Board  of  Examiners,  con- 
sisting of  the  Treasurer  and  Controller  of  State,  and  all  other  accounts  of  claims  for 
services  and  supplies  rendered  in  the  foregoing  camiiaigns  which  have  been  examined  and 
allowed  by  either  branch  of  the  ])resent  Legislature,  and  as  shown  by  the  payrolls  and 
abstracts  accompanying  the  same,  or  which  may  not  have  been  so  examined  and  allowed, 
shall  by  said  Board  lie  again  examined,  where  warrants  have  }iot  been  issued,  and  if 
alloweti,  it  is  hereby  niatle  the  duty  of  the  Controller  to  issue  his  warrant  on  the  Treas- 
urer in  favor  of  the  person  holding  tlie  claim  so  allowed,  payable  out  of  the  war  bonds, 
and  the  Treasurer  shall,  on  presentation  of  such  warrant,  therefor  exchange  the  bonds 
provided  to  lie  created  by  a  preceding  section  of  this  Act. 

Sec.  4.  In  the  examination  herein  requiretl  to  be  nuide  by  the  Controller  and  Treas- 
urer, they  are  hereby  fully  empowered,  whenever  or  wherever  any  mistake  may  be 
detected  by  them  against  the  State,  in  the  allowance  which  nuiy  have  been  made  by  either 
branch  of  the  Legislature  to  claimants,  to  correct  the  same,  by  a  proper  reduction  thereof, 
and  in  the  allowance  to  be  made  of  claims  which  have  not  V)een  examined,  they  shall  have 
power,  and  are  hereby  required  to  pay  to  otKcers  and  privates,  the  same  as  is  allowed  by 
the  Act  of  ^larch  seventeenth,  eighteen  hundred  and  tifty-one,  providing  for  the  defense 
of  the  eastern  frontier  against  the  Indians,  and  shall  limit  their  payment  for  supplies  to 
the  prices  at  which  like  articles  were  worth  at  the  date  of  such  purchase  in  the  neighbor- 
hood were  made. 

Sec.  5.  The  State  Treasurer  is  hereby  authorized  and  required  to  cause  suitable  bonds  to 
be  provided  for  said  payments,  in  sums  of  one  hundred,  two  hundred  and  fifty,  live  hun- 
dred, and  one  thousand  dollars  each. 

Sec.  G.  All  such  bonds  shall  be  signed  by  the  Treasurer  in  his  official  character,  made 
payable  to  and  indorsed  bj'  the  Governor  in  his  official  character,  who  shall  affix  the  seal 
of  the  State  thereto,  and  countersigned  by  the  Controller,  which  bonds,  executed  as 
aforesaid,  shall  be  transferable  by  assignment  on  the  bonds,  by  the  owner  thereof  or  by 
his  attorney  in  fact,  and  Ijind  the  State  for  the  faithful  payment  thereof. 

Sec  7.  After  the  l>onds  shall  have  been  countersigned  by  the  Controller,  it  shall  be  his 
duty  to  make  a  register  of  the  same  in  a  book  to  be  kept  for  that  purpose,  with  the  num- 
ber and  amount  thereof,  and  deliver  them  to  the  Treasurer,  charging  him  with  the  same. 
The  Treasurer  shall  also  keej)  a  register  of  such  bonds. 

Sec.  8.  Coupons  for  the  interest  shall  lie  attached  to  each  bond,  so  that  they  may  be 
removed  without  injury  or  mutilation  to  the  bond. 

Sec.  9.  Any  claim  which  the  State  has  now,  or  may  hereafter  have,  upon  the  General 
Government,  for  moneys  expended  for  the  purposes  aforesaid,  shall  be  and  the  same  is 
hereby  set  apart  and  pledged  for  the  payment  of  the  principal  and  interest  arising  upon 
said  bonds. 

Sec.  10.  The  Treasurer  is  hereliy  authorized  to  defray  stich  expenses  as  may  be  incurred 
in  obtaining  the  blanks  for  said  bonds;  provided,  that  they  do  not  exceed  the  cost  of  one 
thousand  dollars,  to  be  paid  out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated. 

Sec.  Jl.  The  Treasurer  shall  deliver  the  bonds  to  claimants  whenever  demanded  by 
them  in  person  or  by  legal  agent. 

Sec  12.  Whenever  the  Treasurer  shall  derive  a  sufficient  sum  from  the  tax  herein  pro- 
vided to  be  levied,  he  shall  make  certain  arrangements  for  the  payment  of  the  interest  of 
the  war  bonds,  and  shall  advertise  for  three  months  at  least,  in  some  newspaper  in 
Sacramento  (.'ity  and  San  Francisco,  notifying  holders  of  bonds  when  interest  will  be  paid 
at  the  State  Treasury. 

Sec  13.  An  Act  authorizing  the  Treasurer  of  the  State  to  negotiate  a  loan  upon  the  faith 
and  credit  of  the  State,  for  the  purpose  of  defraying  the  expenses  which  have  been  and 
nuiy  be  incurred  in  suppressing  Indian  hostilities  in  the  State,  in  the  absence  of  adecjuate 
provision  Ijeing  made  by  the  General  Government,  passed  Feliruary  fifteenth,  eighteen 
iiundred  and  tifty-one;  also,  an  Act  passed  March  seventeenth,  eighteen  hundred  and 
fifty-one,  entitled"  "An  Act  authorizing  the  Governor  to  call  out  troops  to  defend  our 
frontier,  and  providing  for  their  pay  and  compensation,"  be  and  the  same  is  hereby 
repealed;  provided,  the  repeal  in  nowise  afiect  the  War  Loan  Bonds  already  issued  under 
the  provisions  of  the  Act  so  repealed. 
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Under  the  aforesaid  State  statute  of  Februar}^  15,  1851,  the  State  of  Cali- 
fornia issued  interest-bearing  bonds  in  the  aggregate  sum  of  $200,000,  and 
under  the  said  State  statute  of  May  3, 1852,  said  State  issued  other  interest- 
bearing  bonds  in  the  aggregate  sum  of  $638,100. 

On  or  about  January  1,  1854.  the  State  of  CaHfornia  submitted  to 
Congress  a  partial  statement  of  the  expenses  she  had  so  authorized  and 
incurred,  and  liabilities  she  had  so  assumed,  and  for  which  she  had  up  to 
January  1.  1854,  issvxed  interest-bearing  bonds  as  provided  for  in  said  laws, 
all  issued  under  the  two  aforesaid  Acts  of  her  Legislature,  and  which  bonds, 
with  interest  represented  by  coupons  attached  thereto,  and  calculated  only 
up  to  Jamian/  1,  1854,  aggregated  the  sum  of  $924,259  65. 

Thereafter,' to  wit,  on  August  5  1854,  (U.  S.  Stats.,  vol.  10,  pp.  582,  583), 
Congress  appropriated  said  sum  of  $924,259  65  to  defra}^  the  partial  expenses 
so  presented  by  the  State  of  California,  and  then  actually  paid  by  said  State 
and  as  calculated  in  the  manner  aforesaid,  for  suppressing  Indian  hostilities 
therein,  and  represented  by  bonds  bearing  date  prior  to  Januar}^  1,  1854, 
and  which  Act  of  Congress  is  as  follows,  to  wit: 

Sec.  9.  And  be  it  further  enacted,  That  the  Secretary  of  War  be  and  he  is  hereby  author- 
ized and  directed  to  examine  into  and  ascertain  tlie  amount  of  expenses  incurred  and  now 
actually  paid,  by  the  State  of  California,  in  the  suppression  of  Indian  hostilities  within  the 
said  State  prior  to  the  tirst  of  January,  Anno  Domini  eighteen  hundred  and  fifty-four,  and 
that  the  amount  of  such  expenses,  when  so  ascertained,  lie  paid  to  the  Treasury  of  said 
State,-  provided,  that  the  sum  so  paitl  shall  not  exceed  in  amount  the  sum  of  nine  hundred 
and  twenty-four  thousand  two  hundred  and  fifty-nine  dollars  and  sixty-five  cents :  which 
amount  is  hereby  appropriated  out  of  any  moneys  in  the  Treasury  not  otherwise  appro- 
priated. 

Subsequent  to  the  passage  of  said  Act  of  Congress  of  August  5,  1854, 
there  arose  some  serious  questions  in  these  premises  between  the  author- 
ities of  the  State  of  California  and  those  of  the  United  States,  and  especially 
as  to  whom  and  hoiv  said  sum  of  $924,259  65  so  appropriated  by  Congress 
should  be  paid. 

For  the  purpose  of  adjusting  and  specifically  defining  this  matter,  on 
August  18,  1856  (U.  S.  Stats.,  vol.  11,  p.  91),  Congress  enacted  a  second  law 
in  regard  to  and  explanatory  of  its  original  intention  on  this  same  subject- 
matter,  and  in  which  last  law  the  Secretary  of  War  was  directed  to  pay  said 
sum  so  appropriated  in  the  Act  of  August  5, 1884,  to  wit,  of  $924,259  65,  to 
the  holders  of  said  bonds,  and  which  Act  of  Congress  of  August  18,  1856,  is 
as  follows,  to  wit: 

************ 

Sec.  8.  And  be  it  further  enacted,  Tliat  the  Secretary  of  War  is  hereby  authorized  and 
directed  to  pay  to  the  holders  of  the  war  bonds  of  the  State  of  California  the  amount  of 
money  ax'propriated  by  Act  of  Congress  approved  INIay  [August]  fifth,  eighteen  hundred 
and  fifty-four,  "in  payment  of  expenses  incurred  and  now  actually  paid  by  said  State  of 
California  for  the  suppression  of  Indian  hostilities  within  the  said  State  prior  to  the  first 
day  of  January,  Anno  Domini  eighteen  hundred  and  fifty-four,  under  the  following  restric- 
tions and  regiilations:  Before  any  bonds  ■^hall  be  redeemed  by  the  Secretary  of  War,  they 
shall  be  presented  to  the  Eoard  i>f  Commissioners  ai^pointed  liv  the  Legislature  of  said 
State  by  an  Act  approved  April  nineteenth,  eighteen  huTidred  and  fifty-six,  and  the  amount 
due  and  payable  upon  each  bond  be  indorsed  thereon  by  said  Commission.  Upon  pre- 
sentation to  the  Secretary  of  War  of  any  bond  or  bonds  thus  indorsed,  it  shall  be  his  duty 
to  draw  his  warrant  in  favor  of  tlie  holderor  holders  thereof  for  the  amount  certified  to  be 
due  upon  the  same  by  said  Commissioners,  upon  the  Secretary  of  the  Treasury,  who  is 
hereby  directed  to  pay  the  same;  provided,  that  said  amounts  in  the  aggregate  shall  not 
exceed  the  amount  of  money  apjiropriated  by  Act  of  Congress  approved  August  fifth, 
eighteen  hundred  and  fifty-four;  said  bonds,  after  redemption,  and  after  taking  oflf  the 
coupons  that  remain  unpaid,  shall  be  delivered  to  the  Secretary  of  War  to  be  canceled." 
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This  appropriation  of  $924,259  65  made  by  Congress  on  August  5,  1854, 
was  based  exclusively  upon  the  amount  of  California  Indian  war  claims 
which  the  proper  authorities  of  that  State  had  presented  January  1.  1854, 
for  the  consideration  of  and  payment  by  the  United  States,  and  which  her 
own  otlicials  had  examined,  audited,  and  allowed,  with  interest  calculated 
up  to  January  1,  1854,  and  for  which  amount  interest-bearing  bonds  had 
been  issued  by  said  State  prior  to  January  1,  185 Jf.  The  aforesaid  Act  of 
August  18, 1856,  simply  defined  specificalh'  the  parties  to  irhom  the  mone}'  so 
appropriated  on  August  5.  1854,  should  be  then  paid.  The  only  difl'erence 
between  the  two  aforesaid  Acts  of  August  5,  1854,  and  August  18,  1856, 
being  as  follows,  to  wit:  Under  the  Act  of  August  5,  1854,  the  sum  appro- 
priated was  by  the  executive  departments  of  the  United  States  declared  to 
be  payable  only  to  the  State  of  California.  Avhile  under  the  Act  of  August 
18,  18^56.  said  sum  was  declared  specifically  by  Congress  to  be  paid  direct 
to  the  JiohJers  of  the  aforesaid  bonds,  and  as  issued  by  the  State  of  California, 
in  the  manner  and  at  the  dates  aforesaid. 

But  there  were  similar  and  other  expenses  which  had  been  incurred  by 
the  State  of  California  prior  to  January  1,  1854,  but  the  claims  for  which 
were  not  presented  by  the  individual  claimants  to  the  State  authorities  of 
California  until  after  January  1,  1854,  and  hence  not  examined  or  audited 
or  allowed  or  calculated  for  by  said  State  authorities  until  at  dates  subse- 
quent to  January  1 ,  1854,  but  the  payment  of  all  of  which  had  been  provided 
for  l>y  the  two  aforesaid  Acts  of  the  Legislature  of  California  of  February  15. 
1851,  and  May  3, 1852.  For  the  liquidation  of  these  last  expenses  when  so 
presented,  examined,  and  allowed,  the  proper  State  authorities  under  the  two 
aforesaid  Acts  of  the  Legislature  of  California  issued  other  interest-hearing 
bonds,  and  all  of  which  bonds  necessarilv  bore  date  sxibsequent  to  January 
1,  1854. 

Payment  of  all  the  bonds  so  issued  by  said  State  subsequent  to  January 
1,  1854,  and  of  the  coupons  attached  thereto,  was  refused  by  the  U.  S. 
Treasury  Department  and  continued  to  be  by  it  refused  until  June  23, 
1860,  and  because  that  department,  in  conjunction  with  the  War  Department 
of  the  United  States,  on  September  1, 1856.  held  that  the  legislation  of  Con- 
gress as  contained  in  its  two  aforesaid  Acts  of  August  5,  1854,  and  August 
18, 1856,  limited  the  V.  S.  Treasury  Department  to  the  redemption  of  Cali- 
fornia Indian  war  bonds  that  had  been  issued  by  the  State  authorities  of 
said  State  prior  to  January  1,  1854,  and  also  limited  and  restricted  that 
department  when  paying  interest  earned  by  said  bonds  to  the  payment  of 
such  interest  only  as  had  been  earned  and  as  had  accrued  prior  and  up  to 
January  1,  1854,  but  not  subsequent  to  such  date.  The  V.  S.  Treasury  and 
War  Departments  held  that  said  legislation  of  Congress  of  August  5,  1854, 
and  August  18,  1856,  did  not  apply  to  any  bonds  bearing  date  subsequent 
to  January  1, 1854,  or  to  any  interest  earned  thereon  subsequent  to  January 
1, 1854.  or  to  any  bonds  issued  or  to  any  interest  whatsoever  eavned  subse- 
quent to  January  1, 1854,  notwithstanding  the  fact  was  and  is  that  the  bonds 
issued  prior  to  Januarv  1, 1854,  were  not  redeemed  by  the  United  States  until 
September  1,  1856,  and  notwithstanding  said  interest-bearing  bonds  issued 
subsequent  to  January  1,  1854,  were  all  issued  in  liquidation  and  payment 
of  expenses  that  had  been  necessarily  incurred  b}^  said  State  prior  to  Jan- 
uary 1, 1854,  and  all  issued  by  said  State  in  liquidation  of  expenses  similar 
in  all  respects  to  those  for  which  said  State  had  issued  bonds  prior  to 
January  1,  1854,  and  all  of  which  last  named  bonds  with  interest  up  to 
January  1,  1854,  have  been  paid  by  the  U.  S.  Treasury  Department,  except 
as  hereinafter  stated. 

The  partial  claim  presented  to  Congress  by  the  State  of  California  on  or 
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about  January  1.  1854,  for  the  expenses  incurred  by  said  State  for  the 
suppression  of  Indian  hostihties  therein  prior  to  January  1,  1854,  was  rep- 
resented by  bonds  and  coupons  which  had  been  issued  by  said  State  prior 
to  January  1,  1854,  in  full  adjustment  and  in  full  liquidation  of  said 
expenses,  in  so  far  as  the  same  had  been  then  presented  and  examined, 
audited  and  allowed  by  said  State  prior  to  January  1,  1854,  and  not 
otherwise. 

But  the  claim  so  then  presented  by  the  State  of  California  to  the  United 
States  was  partial  only,  and  did  not  represent  and  did  not  include,  and 
was  not  then  intended  to  represent  or  to  include  the  whole  of  the  indebted- 
ness that  California  had  necessarih^  incurred  prior  to  January  1,  1854,  on 
account  of  the  aforesaid  expenses  and  liabilities.  On  the  contrary,  there 
were  other  and  additional  expenses  which  had  been  necessarily  incurred 
by  the  State  of  California  prior  to  January  1,  1854,  but  the  "claims  for 
which  had  not  been  presented  by  her  citizens  to  the  proper  State  authori- 
ties of  said  State,  and  hence  by  the  latter  not  examined  or  audited,  or 
adjusted,  or  allowed  until  at  dates  subsequent  to  January  1,  1854,  and  for 
which  expenses  when  presented  and  by  her  proper  State  officials  duly 
examined,  audited,  and  allowed,  said  State  issued  other  interest-bearing 
bonds,  bearing  date  subsequent  to  January  1,  1854,  and  as  authorized  by 
said  State  under  the  aforesaid  Act  of  her  Legislature  of  May  3,  1852. 
The  just  claims,  therefore,  in  these  premises  of  the  State  of  California, 
and  of  the  individual  holders  of  her  said  bonds  and  coupons  as  the  same 
now  exist,  may  be  itemized  as  follows,  to  wit: 

First — For  the  redemption  and  payment  to  the  legal  holders  thereof  by  the 
United  States  of  three  outstanding,  unredeemed,  and  unpaid  bonds  and 
attached  coupons,  to  wit:  Nos.  107  and  108,  both  issued  April  9,  1851, 
and  No.  142,  issued  May  24,  1851,  for  $1,000  each,  all  three  being  issued 
under  the  aforesaid  Act  of  February  15,  1851.  and  neither  of  which  bonds 
has  ever  heretofore  been  paid  either  by  the  State  of  California  or  by  the 
United  States,  as  per  tables  hereto  annexed. 

Second — For  the  redemption  and  payment  to  the  legal  holders  thereof  by 
the  United  States  of  the  outstanding,  unredeemed,  and  unpaid  bonds  and 
coupons  attached  thereto,  issued  under  the  aforesaid  Act  of  May  3,  1852, 
and  none  of  which  bonds  have  ever  heretofore  been  paid  either  by  the 
State  of  California  or  by  the  United  States,  as  per  tables  hereto  annexed. 

Third — For  the  redemption  and  pajanent  to  the  legal  holders  thereof  by 
the  United  States  of  the  outstanding,  unredeemed,  unpaid,  detached  coupons 
earned  between  January  1,  1854,  and  September  1,  1856,  on  which  last 
named  date  the  United  States  redeemed  and  paid  the  bonds  issued  under 
both  of  said  Acts,  horn  which  all  of  said  coupons  had  been  detached,  and 
none  of  which  coupons  have  ever  heretofore  been  paid  either  by  the  State 
of  California  or  by  the  United  States,  as  per  tables  hereto  annexed. 

Fourth — The  payment  to  the  State  of  California  by  the  United  States  of 
the  bonds  and  coupons  attached  thereto,  issued  under  the  Act  of  Ma}^  3, 1852, 
which  have  heretofore  been  redeemed  and  heretofore  paid  in  cash  by  the 
State  of  California  out  of  her  own  State  Treasury  and  with  her  own  State 
funds,  but  neither  of  w^hich  bonds,  nor  any  thereof,  nor  the  amount  repre- 
senting the  same  or  any  part  thereof,  has  ever  heretofore  been  redeemed  or 
paid  by  the  United  States,  as  per  tables  hereto  annexed. 

Fifth — The  payment  to  the  State  of  California  by  the  United  States  of  the 
Treasurer's  certificates  of  balances  due  individual  claimants,  issued  by  the 
State  of  California  and  paid  by  said  State,  but  no  portion  of  which  has 
ever  heretofore  been  reimbursed  said  State  by  the  United  States,  as  per 
tables  hereto  annexed. 
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Sixth — The  payment  to  the  State  of  California  by  the  United  States  of 
the  expenses  necessarily  incurred,  and  paid  in  cash  by  the  State  of  Cali- 
fornia, in  having  said  bonds  prepared  and  issued  under  the  two  aforesaid 
Acts  of  February  15,  1851,  and  May  3,  1852,  and  as  provided  for  therein, 
but  no  portion  of  which  has  ever  heretofore  been  reimbursed  said  State  by 
the  United  States,  as  per  tables  hereto  annexed. 

Seventh — The  payment  to  the  State  of  California  by  the  United  States 
of  the  interest  due  the  State  of  California  by  the  United  States  up  to  Jan- 
uary 1,  1885,  on  the  aforesaid  payments  by  said  State,  as  contained  in 
items  4,  5,  and  6.  between  the  dates  of  such  payments  by  said  State  and 
the  date  when  the  principal  shall  be  refunded  by  the  United  States,  as- 
sumed in  this  case  to  be  January  1,  1885,  and  which  interest  is  calculated 
up  to  first  January,  1885,  at  the  rate  of  six  per  centum  per  annum,  as  per 
tables  hereto  annexed. 

Annexed  hereto  and  made  a  part  hereof  are  tables  that  are  intended  to 
fully  and  specifically  show: 

First — The  aggregate  claim  of  the  State  of  California  in  these  premises. 

Second — The  aggregate  claim  of  the  individual  holders  of  her  said  bonds, 
with  coupons  attached  thereto. 

Third — The  aggregate  claim  of  the  indi\ddual  holders  of  the  unpaid 
coupons  detached  from  said  bonds  paid  by  the  United  States,  and  which 
coupons  represent  interest  earned  by  said  bonds  between  January  1,  1854, 
and  September  1,  1856,  on  which  last  date  said  bonds  were  paid  by  the 
United  States. 

Also  annexed  hereto  and  made  a  part  hereof  are  the  tables,  which  show 
in  detail — 

First — Table  A. — The  Specific  Indian  war  bonds  and  coupons  attached 
thereto,  issued  by  said  State  under  the  two  aforesaid  Acts  of  February  15, 
1851,  and  May  3,  1852,  which  have  not  been  paid  by  the  State  of  Califor- 
nia, but  which  have  heretofore  been  paid  by  the  United  States  up  to 
December  15.  1884. 

Second — Table  B. — The  Specific  Indian  war  bonds  and  coupons  at- 
tached thereto,  issued  by  said  State  under  the  aforesaid  Acts  of  February 
15,  1851,  and  May  3,  1852,  which  have  heretofore  been  paid  and  redeemed 
by  the  State  of  California,  prior  to  December  15,  1884,  but  never  paid  bv 
the  United  States,  and  for  which  and  the  matters  connected  therewith  the 
State  of  California  is  now  fully  and  justly  entitled  to  be  reimbursed  by  the 
United  States,  and  with  interest  thereon  at  the  rate  of  six  per  cent  per 
annum,  from  the  dates  of  such  pavment  bv  said  State  up  to  Januarv  1, 
1885.    '  ^  ^ 

Third — Table  C. — The  Specific  Indian  war  bonds  issued  by  said  State, 
and  coupons  attached  thereto,  now  outstanding,  and  none  of  which  have 
ever,  as  yet,  been  paid  either  by  the  State  of  California  or  by  the  United 
States. 

Fourth — Table  D. — The  amount  represented  by  coupons  being  for  inter- 
est earned  from  January  1,  1854,  to  September  1,  1856,  which  coupons  on 
said  last  date  were  detached  from  the  bonds  issued  under  the  two  afore- 
said State  statutes  and  returned  to  the  holders  of  the  bonds  to  which  they 
pertained,  and  which  couix)ns  were  left  unpaid  (while  the  bonds  them- 
selves on  first  September,  1856,  together  with  coupons  for  interest  earned 
up  to  January  1,  1854,  were  redeemed  and  paid  by  the  United  States), 
and  which  detached  coupons  have  never  been  paid,  either  by  the  State  of 
California  or  by  the  United  States,  up  to  the  date  of  this  statement,  Decem- 
ber 15,  1884. 

Appended  hereto  is  also  a  copy  of  a  letter  marked  Exhibit  E,  from  the 
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office  of  the  Third  Auditor  of  the  Treasury,  dated  February  16,  1882,  and 
from  which  letter  it  appears  that  up  to  January  10, 1873,  the  United  States 
had  paid  to  the  holders  of  said  bonds  and  coupons  the  sum  of  $914,071  02. 

Subjoined  hereto  is  also  the  additional  legislation  of  Congress,  bearing 
date  subsequent  to  August  18,  1856,  on  this  same  subject,  and  as  follows, 
to  wit:  on  June  23,  1860  (U.  S.  Stats.,  vol.  12,  p.  104)',  Congress  enacted  a 
law  as  follows,  to  wit: 

************ 

Section  4.  And  be  it  further  enacted,  That  the  Secretary  of  War  be  and  he  is  hereby 
authorized  to  pay  out  of  the  unexpended  balance  of  appropriation  for  the  war  debt  of  the 
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to  the  jias.sage  of  .said  Act,  but  liearin.i^  ilate  subsequent  to  the  first  day  of  January, 
eighteen  hundred  and  fifty-four;  provided,  that  no  payment  shall  be  made  beyond  the 
unexpended  amount  of  said  appropriation  now  remaining  in  the  Treasury."      *"         * 

And  again,  on  July  25,  1868  (U.  S.  Stats.,  vol.  15,  p.  175),  Congress  en- 
acted a  law  as  follows,  to  wit: 

************ 

To  reappropriate  an  unexpended  balance  of  an  appropriation  made  by  Act  approved 
August  fifth,  eighteen  hundred  and  fifty-four,  "  to  refund  to  the  State  of  (-alifornia  ex- 
l^enses  incurred  in  sui>pressing  Indian  hostilities,"  said  balance  having  lapsed  and  been 
covered  into  the  Treasury  on  the  thirtieth  of  .Time,  eighteen  hundred  and  sixty-three, 
ten  thousand  one  hundred  and  eighty-three  dollars  and  sixty-three  cents;  provided,  that 
nothing  shall  be  paid  except  subject  to  existing  provisions  of'  law,  and  upon  the  finding 
and  certificate  of  the  Third  Auditor  that  the  same  is  actually  due. 

Under  these  two  laws  the  United  States  paid  one  $500  bond,  to  wit.  No. 
186,  issued  November  29,  1852,  under  the  aforesaid  Act  of  May  3,  1852, 
principal  and  interest  of  which,  represented  by  earned  coupons,  aggregated 
the  sum  of  $538  11. 

Again,  Congress,  on  March  3,  1881  (U.  S.  Stats.,  vol.  21,  pages  510,  511), 
enacted  a  law  as  follows,  to  wit: 

Be  it  enacted  by  the  Senate  and  Honse  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled.  That  the  Secretary  "of  the  Treasury  be  and  he  is  hereby  directed  to 
pay  out  of  the  unexpended  balance  of  an  appropriation  of  .$924,259  66,  under  the  third 
section  of  the  Act  of  Congress  approved  August  5,  1854,  the  sum  of  .$1,290  5(),  which  last 
named  amount  is  hereby  reappropriated  to  pay  to  the  lawful  holders  of  four  California 
Indian  war  bonds,  issued  by  said  State  on  tlie  eighteenth  day  of  May,  1S5(!,  under  the 
provision  of  the  Act  of  the  Legislature  thereof  approved  May  3,  1852,  for  the  siqipression 
of  Indian  hostilities  therein,  numbered,  respectively,  164,  166,'  167,  168,  each  bond  being  for 
the  sum  of  $250,  and  liearing  interest  from  date  of  issue  at  the  rate  of  seven  per  centum 
per  ann\;m,  the  amount  herein  appropriated  being  for  the  principal  of  said  bonds,  with 
interest  thereon  from  date  of  issue  until  the  first  of  .July,  1860;  provided,  said  bonds  shall 
not  be  paid  except  out  of  any  amount  remaining  unapplied  of  the  appropriation  of 
$924,259  65  heretofore  made. 

Under  this  last  law  the  United  States  paid  four  $250  bonds,  to  wit,  Nos. 
164,  166,  167,  and  168,  all  dated  May  18,  1856,  and  all  issued  under  the 
aforesaid  Act  of  May  3,  1852,  the  principal  and  interest  represented  by 
coupons  aggregating  the  sum  of  $1,288  36. 

So  that  of  the  bonds  and  coupons  thereto  attached,  as  issued  under  the 
two  aforesaid  Acts  of  the  Legislature  of  California  of  February  15,  1851, 
and  May  3,  1852,  the  United  States  have  up  to  December  15,  1884,  paid 
the  several  sums  as  follows,  to  wit: 

First  payment  (between  September  1,  1856,  and  January  10,  1872) $914,071  02 

Second  payment,  March,  1872 538  11' 

Third  payment,  March,  1881 1,288  36 

Aggregating $915,897  49 

Original  appropriation  by  Congress 924,259  65 

Balance .$8,362  16 
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Leaving  an  unexpeiuled  balance,  to  fifteenth  of  December,  1884,  of  the 
original  appropriation  of  $8,o()2  16,  which  unexpended  balance  has  been 
heretofore  carried  into  the  surplus  fund  in  the  United  States  Treasury,  and 
as  now  shown  by  the  books  thereof. 

Herewith,  also  (except  the  Tables  contained  therein,  which  having  been 
revised  and  corrected  by  nie,  in  consequence  of  the  redemption  by  the 
United  States,  since  the  date  of  said  report,  of  certain  bonds  enumerated 
in  said  report,  and  which  tables,  as  now  amended,  are  annexed  hereto), 
M'ill  be  found  a  copv  of  a  portion  of  the  official  report  of  the  late  Controller 
of  the  State  of  California,  Hon.  W.  B.  C.  Brown,  dated  May  27,  1878,  and 
as  by  him  addressed  to  the  then  Governor  of  California,  Hon.  William 
Irwin,  in  accordance  with  Assembly  Joint  Resolution,  No.  73,  of  the  Legis- 
lature of  California,  March  30,  1878,  and  which  report  (Exhibit  F)  throws 
much  official  light  on  this  subject. 

^Mlerefore,  in  the  name  and  on  behalf  of  the  State  of  California,  I  report 
that  there  is  now  equitably  due  the  State  of  California  by  the  United 
States,  the  sum  of  $110,947  38,  which  sum  should  be  paid  by  the  United 
States  to  reimburse  said  State  for  the  indebtedness  by  her  necessarily 
incurred  and  by  her  heretofore  paid  for  the  common  defense  in  the  man- 
ner and  at  the  dates  as  hereinbefore  fully  stated  or  referred  to,  and  as  will 
more  fully  appear  by  the  following: 

Table  showing  the  agrfregate  claim  of  the  State  of  California  against  the  United  States  in  the 
matter  of  certain  California  Indian  war  bonds,  issued  bif  said  State  under  the  authority  of  the 
Acts  of  her  Legislature,  approved  February  15, 1S61,  and  May  3, 1852,  respectively. 

The  United  States  to  the  State  of  California,  Dr. 

First — For  the  redemption  and  payment  of  certain  California  Indian  war 
bonds  and  coupons  attaclied  thereto,  issued  Ijy  the  State  of  California  under 
the  Act  of  her  Ijegishiture,  a])proved  jNIay  .3,  1852,  which  were  redeemed  and 
))aid  in  cash  by  said  State  out  of  her  own  State  Treasury  prior  to  tifeenth 
December,  1884,  together  with  interest  thereon,  calculated  ao  6  per  cent  per 
annum  up  to  January  1,  1885,  as  per  Table  B |81,103  43 

Second — For  the  redemption  and  payment  of  certain  certificates  of  indelited- 
ness  issued  by  the  Treasurer  of  the  State  of  California  in  payment  of  Cali- 
fornia Indian  war  exjienses,  and  wliich  certificates  were  redeemed  an<l  ])aid 
in  cash  by  said  State  out  of  her  own  State  Treasury  jirior  to  fifteenth  Decem- 
ber, 1884,  together  with  interest  thereon,  calculated  at  G  per  cent  i^er  annum 
up  to  January  1,  188.5,  as  per  Table  G 22,.550  95 

Third — For  the  reimbursement  and  payment  of  certain  expenses  necessarily 
incurred  liy  the  State  of  California,  and  paid  in  cash  by  said  State  out  of  her 
own  State  Treasury  yirior  to  fifteenth  December,  1884,  for  preparing  and 
issuing  the  California  Indian  war  bonds,  as  provided  for  by  the  Act  of  her 
Legislature,  approved  Feljruarv  15,  1851,  together  with  interest  thereon  cal- 
culated up  to  Jaiuiary  1,  188.5,  as  per  Table  H 4,433  00 

Fourth — F(jr  the  reiml)ursement  and  payment  of  certain  expenses  necessarily 
incurred  by  the  State  of  California,  and  paid  in  cash  by  said  State  out  of  her 
own  State  Treasury  prior  to  Hfteentli  December,  1884,  for  preparing  and 
issuing  the  California  Indian  war  l)ouds,  as  provided  for  bj'  the  Act  of  her 
Legislature,  approved  Mav  3,  1852,  together  with  interest  thereon  calculated 
up'to  January  1,  1885,  as  per  Table  I 2,860  00 


Total  aggregate  claim  of  the  State  of  California  against  the  United  States  up  to 
first  Januarv,  1885,  arising  under  tlie  aforesaid  Acts  of  Feljruarv  15,  1851, 
and  May  3,  18.52 I .$110,947  38 

Respectfully,  JOHN  MULLAN, 

State  Agent  for  the  State  of  California. 
AVasuington  City,  D.  C,  December  15,  1884. 

Washington  City, 


District  of  Columbia.  ^ ' 


John  ]Mullan,  on  first  being  duly  sworn,  says  that  he  is  now  the  State 
Agent  for  the  State  of  California,  and  temporarily  residing  in  the  City  of 
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"Washington,  for  the  purpose,  among  other  things,  of  presenting  the  claims 
of  the  State  of  California  before  the  proper  authorities  and  departments  of 
the  Government  of  the  United  States;  that  he  has  read  the  foregoing  state- 
ment and  the  several  tables  and  exhibits  thereto  attached  in  regard  to  the 
matter  of  California  Indian  war  claims  against  the  United  States,  and  the 
whole  thereof;  that  all  the  matters  therein  contained  (errors  and  omissions 
excepted)  are  true  of  his  own  knowledge,  except  as  to  those  matters  therein 
stated  upon  information  and  belief,  and  as  to  those  matters,  that  he  believes 
the  same  to  be  true. 

JOHN  MULLAN. 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  December,  1884. ' 

[seal.]  N.  D.  ADAMS,  Notary  PubHc, 

In  and  for  the  City  of  Washington  and  District  of  Columbia. 


TABLE  A. 

List  of  all  California  Indian  rear  bonds,  with  interest,  issued  hy  the  State  of  California  iinder 
the  Act  if  her  Legislature,  approved  February  lo,lS51,  for  the  suppression  of  Indian  hostilities 
in  said  State,  which  have  been  redeemed  and  paid  by  the  United  States  up  to  December  15, 1SS4- 


Date  of  Bond. 


Amount 
of  Bond. 


Date  of  Bond. 


Amount 
of  Bond. 


$1,000        43  April  1 

1,000       44  April  1 

1,000       45  I  April  1 

1,000  ,    46  ;  April  1 

1,000  .1    47  I  April  1 

1,000  ;     48  1  April  1 

1.000       49  I  April  1 

1,000  '     50  I  April  1 

1,000  ;     51  April  1 

1,000  i.     52  I  April  1 

1,000  '     5.3  April  1 

1,000  I     54  I  April  1 

1.000  !     55  April  1 

1,000  :     56  April  1 

1,000  I     57  April  1 

1,000  I     58  April  1 

1,000  i     59  April  1 

1,000  i     60  :  April  1 

1,000  I     61  April  1 

1,000  .'    62  April  1 

1,000  '     63  i  April  1 

1,000        64  April  1 

1,000  ,:     65  April  1 

1,000  ■     66  I  April  1 

1,000  ■     67*  April  1 

1,000  '     68  April  1 

1,000  '     69  April  1 

1,000        70  April  1 

1.000        71  April  1 

1,000  i     72  April  1 

1,000        73  A]iril  1 

1,000        74*  April  1 

1,000        75  April  1 

1,000        76  April  1 

1,0(X>        77  April  1 

l.om        78  April  1 

l,m)       79  April  1 

1,000        80  April  1 

1,000      101  ,  April  9. 

1,000  i  102  1  April  9, 

1,000  !  103  April  9, 

1,000  '  104  !  April  9^ 

Those  so  noted  were  paid  as  duplicates  in  lieu  of  the  original  bonds. 


1 

April  1, 

2 

April  1, 

3 

April  1, 

4 

April  1, 

5 

April  1, 

6 

AprU  1, 

7 

April  1, 

8 

April  1, 

9 

April  1, 

10 

A})ril  1, 

11 

April  1, 

12 

April  1, 

13 

April  1, 

14 

April  1, 

15 

April  1, 

16 

April  1, 

17 

April  1, 

18 

April  1, 

19 

April  1, 

20 

April  1, 

21 

April  1, 

22 

April  1, 

23 

Aroril  1, 

24 

April  1, 

25 

April  1, 

26 

April  1, 

27 

April  1, 

28 

April  1, 

29 

April  1, 

30 

April  1, 

31 

April  1, 

32 

April  1, 

33 

April  1, 

34* 

April  1, 

35 

April  1, 

36 

April  1, 

37 

April  1, 

38 

April  1, 

39 

April  1, 

40 

April  1, 

41 

April  1, 

42* 

April  1, 

1851- 
1851- 
1851- 
1851. 
1851- 
18.51- 
1851. 
1851- 
1851. 
18.51. 
1851. 
1851. 
1851. 
1851. 
1851. 
1851. 
1851. 
1851. 
1851. 
1851. 
1851. 
18.51. 
1851. 
1851- 
1851. 
1851. 
1851. 
1851. 
1851. 
18.51. 
18,51. 
1851. 
18.51. 
1851- 
1851- 
1851. 
1851. 
18.51. 
18.51. 
1851. 
1851. 
1851. 


,  1851 
,  1851 
,  1851 
,  1851 
,1851 
,  1851 
,  1851 
,  1851 
,  1851 
.  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
.  1851 
,  1851 
,  1851 
.  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,  1851 
,1851 
,  1851 
,  1851 
,  18.51 
',  1851 
,1851 
\  1851 


|l,f>00 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1.000 
1,000 
1,000 
1,000 
1.000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1.000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
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Table  A— Continued. 


Date  of  Boml. 


April  9, 1851- 
April  9,  1851- 
April  9,  1851- 
April9,  1851. 
April  9,  1851- 
April9,  1851. 
April  9,  1851- 
AprilO,  1851. 
April  9,  1851- 
April  9,  1851- 
April  9,  1851 . 
April  9,  1851- 
April9,  1851- 
April  11,  1851 
April  21,  1851 
April  21,  1851 
April  21,  1851 
April  21,1851 
April  21, 1851 
April  21, 1851 
April  21, 1851 
April  21, 1851 
April  21, 1851 
April  21, 1851 
May  24,1851- 
Mav24, 1851- 
May  24, 1851- 
Mav24, 1851- 
May  24, 1851- 
Mav  24,1851- 
Mav  24,1851. 
May  24,1851. 
Mav24, 1851- 
MaV  24,  1851- 
Mav24, 1851- 
Mav24, 1851- 
May  24,1851- 
Mav24,1851. 
May  24,1851. 
May  24.1851. 
May  24, 1851. 
May  24, 1851- 
May  24, 1851. 
June  10,  1851 
June  10,  1851 
June  10,  1851 
June  10,  1851 
June  10,  1851 
June  10,  1S51 
June  10,  1851 
June  10.  1851 
June  10,  1851. 
June  10,  1851. 
June  10,  1851 
June  10.  1851. 
June  10,  1851. 
June  10,  1851. 


Amount  .    ... 
of  Bond.  I    ^°- 


Date  of  Bond. 


.$1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1.000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1.000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1.000 
1,000 
1,(X)0 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 


1G5 
IWi 
1()7 

1(J8 

109 

170 

171 

172 

173 

174 

175 

17(i 

177 

178 

179 

180 

181  ! 

182 

183  J 

184 

185  i 

18G  1 

1S7  I 

188 

189  i 

190 

191  j 

192  I 

193  i 
194 
195 
19(5  i 
197  I 
198 
199  ! 
22(j  1 
227 
228 
229 
230 
231 
232 
233 
234 
235 
23(1 
237 
238 
239 
240 
241 
242 
243 
244 
245 
208 


June  10, 1851. 
June  10,  1851. 
June  10,  1851. 
June  10,  18.51. 
June  10,  18.51. 
June  10,  1851- 
June  10,  1851- 
June  10,  18.51. 
June  10,  1851. 
June  10,  1851. 
June  10,  1851. 
July  2,5, 1851  - - 
July  2.5, 1851  - - 
July2,5, 1851-- 
July  25,1851.- 
July  25,1851.- 
July  25, 1851.- 
July  25, 1851-. 
July  2.5,  1851  - - 
July  25, 1851.. 
Julv25, 1851.- 
Julv2.5, 1851-- 
July  25, 1851-. 
July  2.5, 1851. - 
Julv25, 1851-- 
July  25, 1851-. 
July  25, 1851.. 
July  25, 18.51  - - 
July  2.5, 18.51.. 
July  25, 18.51.. 
July  25, 1851- - 
July  25, 1851.. 
July  25, 1851.. 
July  2.5, 18.51.. 
July  25, 1851- - 
July  2,5, 1851- . 
July  25, 1851  - - 
July  2.5, 1851  - - 
July  2.5, 1851- - 
July  2.5, 18.51-. 
July  25, 1851- - 
July  25,1851-- 
July  25, 1851.. 
Jiilv  25,18.51.. 
July2.5, 18.51  - - 
July  25, 1851.. 
July  25, 1851. - 
July  25, 1851.. 
July  25, 1851.. 
July  25, 1851.. 
July  2.5,18.51.. 
July  2.5, 1851.. 
July  2.5, 18.51.. 
July  25,1851.. 
July  25,  18.51.. 
Aprils,  1851 -. 


Amount 
of  Bond. 


$1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1.000 
1,(X)0 
l.OfX) 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1.000 
1,(H)0 
1,000 
1.000 
1,000 
1,000 
l,0(Xt 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1.000 
1,000 
1,000 
1,000 
1.000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1.000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
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Table  A — Continued. 

List  of  all  California  Indian  war  bonds  issued  by  the  State  of  California  under  the  Act  of  her 
Legislature,  approved  May  3,  1S52,  for  the  suppressioii  of  Indian  hostilities  in  said  State, 
which  have  been  redeemed  and  paid  by  the  United  States  up  to  December  15,  I884. 


First — Bonds  bearing  date  prior  to  January  1,  1854,  with  interest  upon  the  coupons  up 
to  the  first  day  of  January,  1854 : 


No.  of  Bond. 

Amount  of 
each  Bond. 

No.  of  Bond. 

Amount  of 
each  Bond. 

$1,000 
500 
500 
500 
500 
500 
250 

70  to  105,  inclusive 

$250 

1  to    90  inclusive 

1  to  114,  inclusive    ... 

100 

116  to  131,  inclusive 

100 

186 

164  to  218,  inclusive 

100 

187  to  306,  inchisive  . 

220  to  267,  inclusive 

100 

308  to  399  inclusive 

272  to  296,  inclusive  . -     

100 

i 

Second — Bonds  bearing  date  subsequent  to  the  first  of  January,  1854,  with  coupons  paid 
to  the  first  of  July,  1860: 


No.  of  Bond. 

Amount  of 
each  Bond. 

No.  of  Bond. 

Amount  of 
each  Bond. 

403                         - 

$500 
500 
500 
500 
500 
250 
250 
250 

121 

122 -. 

123 -       

$250 

409  - --- - 

250 

410                          

250 

411  

124 

250 

413                    - 

125 

250 

108 

126.. 

250 

109      -              -   --- 

140 

149 

250 

110 

250 

Table  A— Continued. 

Second — Bonds  bearing  date  subsequent  to  the  first  of  January,  1854,  with  coupons  paid 
to  the  first  of  Jul}',  1860— Continued. 


Number  of  Bond. 


Amount  of 
each  Bond. 


Number  of  Bond. 


Amount  of 
each  Bond. 


302 
324 
325 
326 
334 
335 
336 
337 
338 
339 
342 
343 


$100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


344 
345 
346 
347 
350 
358 
359 
366 
370 
375 
376 


$100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00* 
100  00 
100  00 
100  00 


TTiirrf— Bonds  bearing  date  subsequent  to  the  first  of  Januarv,  1854,  with  coupons  paid 
to  the  first  of  July,  1860: 

Number  of  Bond. 

Amount  of 
each  Bond. 

Number  of  Bond. 

Amount  of 
each  Bond. 

164 

$250  00 
250  00 

'  167 

$250  00 

165                                        -          

1  168 

250  00 
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TABLE  C. 

Li^t  of  all  California  Indian  tear  bonds,  icith  interest,  issued  by  the  State  of  California,  under 
the  Act  of  her  Legislature  approved  February  15,  ISol,  for  the  suppression  of  Indian  hos- 
tilities in  said  State  uhich  have  not,  vp  to  December  13,  iSS4,  been  redeemed  or  paid  by  either 
said  State  or  by  the  United  States,  but  which  are  nou-  outstanding,  unpaid,  and  overdue. 


Ko. 


Date  of  Bond. 


Amonnt. 


Interest 

I  to  Febmarv 

15.1S61.' 


107 
108 
142 


AprU9.lS.51 |l.(XiO  00    ?1.1^2  00  $2,182  00 

April  9.1S.51 -..     UXX)  00      1.182  00  2.182  00 

May24,lS51 1,0(X»  00      1.167  C"0  2;  167  00 

Total  aggregate $6,531  00 


TABLE  C. 

List  of  all  California  Indian  tear  bonds,  with  interest,  issued  by  the  State  of  Califo}'nia  under 
the  Act  of  her  Legislature  approved  May  3,  lSo-2,  for  the  suppression  of  Indian  hostilities 
in  said  ^ate  which  have  not,  up  to  December  15,  ISS^,  been  redeemed  or  paid  by  either  said 
State  or  by  the  United  States,  but  which  are  note  outstanding,  unpaid,  and  overdue. 


No. 


Date  of  Bond. 


Interest  to 
Mayil862.; 


132 
133 
131 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
l.>4 
15-5 
156 
157 
158 
159 


October  11, 1852 ?100  00 

October  11,  1852 

October  12, 1852 

October  12, 1852 

October  12,  18.52 

October  18,  1852 

October  19, 1852 

October  23,  1852 

October  23, 1852 

October  23, 1852 

October  2.5, 1852 

October  25, 1852 

October  2.5,  1852 

October  25,  1852 

October  25, 1852 

October  25, 1852 

October  27, 1852 

October  27, 1852 

October  28,  1852 

November    1, 1852 

November    1, 1852 

November    3, 1852 

November  13. 1852 

November  13, 1852 

November  13,1852... 

November  16, 1852... 


November  18, 1852 ■      100  00 

November  18. 1852 "   "" 


.100  00 

$66  91 

1166  91 

100  00 

66  91 

166  91 

100  00 

66  89 

166  89 

100  00 

66  89 

166  89 

100  00 

66  89 

166  89 

100  00 

66  77 

166  77 

100  00 

66  75 

166  75 

lOi.l  00 

66  67 

166  67 

10)  00 

66  67 

166  67 

100  00 

66  67 

166  67 

100  00 

66  63 

166  63 

100  00 

66  63 

166  63 

100  00 

66  63 

166  63 

100  00 

66  63 

166  63 

100  00 

66  63 

166  63 

100  00 

66  63 

166  63 

100  00 

66  59 

166  59 

100  00 

66  59 

166  59 

100  00 

66  57 

166  57 

100  00 

66  51 

166  51 

100  00 

66  51 

166  51 

100  00 

66  47 

166  47 

100  00 

66  28 

166  28 

100  00 

66  28 

166  28 

100  00 

66  28 

169  28 

100  00 

66  22 

166  22 

100  00 

66  18 

166  18 

100  00 

66  18 

16<5  18 

Total  aggregate f4,*J*>4  ^ 
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Table  C— Continued. 


Date  of  Bund. 


Total. 


November  22,  lSo2.. 
November  22, 18o2.. 
November  25, 1852.. 
November  25, 1852. . 

April  27, 1853 

August  13,  1853  ..-. 
August  13,  1853  .--. 
August  13,  1853  .--. 
August  13,  1853  ---. 
Jauunrv  19,  1854  ... 
Januarv  19,  1854  ... 

March  29,  1854 

March  31,  1854 

March  31,  1154 

March  31,  1854 

April  12,  1854 

April  12,  1854 

April  17,  1854 

April  17,  1854 

April  25,  1854 

April  25,  1854  _ 

April  25,  1854 

April  25, 1854 

Mav  13,1854 

May  13,18.54 

May  13,1854 

Mav  13,1854 

Mav  2(),  1854 

Mav  2(i,  1854 

June  G,  1854 

JulvlO,  1854 

July  21,  1854 

August  7, 1854 

August  11,1854 

August  19,1854 

September  2,  1854  . 
October  23,  18.54  ... 
October  24,  18.54  ... 
November  24, 18.54. 
November  24, 18.54. 
November  24, 18.54. 
November  24, 1854. 
November  24, 18.54. 

April  4,  18.55 

July  2.S,  LS.55 

August  1,  1855 

August  13, 18.55 

August  13,18.55 

Augu.st  1.3,18.55 

August  1.3, 18.55..-. 
November  25, 18.52. 
Februarv  3,1854... 

Julv  10,18.54 

Julv  21, 18.54 

JulV  21, 18.54 

Julv  21, 18.54 

Julv  21, 18.54 

Julv  21, 18.54 

August  24, 18.54 

August  2f),  18.54 

August  2«,  18.54 

August  2fi,  1854 

September  14,18.54. 
Sei)tember  14, 18.54. 
October  18,  18.54  ... 
October  24,  18.54  ... 
October  24,  18.54  ... 
Octol)er  24,  18.54  ... 
October  24, 18.54... 


$100  00 
100  00 
100  00 
100  00 
100  08 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
1(X)  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 

100  00 

100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
100  00 
250  00 
250  00 
250  00 
250  00 
250  GO 
2.50  00 
250  00 
2.50  00 
2.50  00 
2.50  00 
250  00 
250  00 
250  00 
250  00 
250  00 
250  00 
250  00 
250  00 
250  00 


$66  10 
66  10 
66  05 
66  05 
63  10 
61  04 
61  04 
61  04 
(il  04 
58  20 
58  20 
56  64 
56  60 
56  60 
56  60 
56  39 
56  39 
5(J  29 
56  29 
56  14 
56  14 
56  14 
56  14 
55  85 
55  85 
55  85 
55  85 
55  53 
55  53 
55  33 
.54  67 
54  47 
54  15 
54  07 
53  92 
53  67 
52  68 
52  66 
52  08 
52  08 
52  08 
52  08 
52  08 
49  54 
47  33 
47  27 
47  04 
47  04 
47  04 
47  04 
165  14 
144  33 
136  70 
136  15 
136  15 
136  15 
136  15 
136  15 
134  55 
1.34  55 
134  55 
1.34  55 
133  .58 
1.33  .58 
131  93 
131  64 
131  M 
131  64 
131  64 


.$166  10 
166  10 
166  05 
166  05 
163  10 
161  04 
161  04 
161  04 
161  04 
158  20 
158  20 
156  64 
156  60 
156  60 
156  60 
156  39 
1.55  39 
156  29 
156  29 
156  14 
156  14 
156  14 
156  14 
155  85 
155  85 
155  85 
155  85 
155  53 
155  53 
155  33 
154  67 
154  47 
154  15 
154  07 
153  92 
153  67 
152  68 
152  66 
1.52  08 
152  08 
152  08 
152  08 
152  08 
149  54 
147  33 
147  27 
147  04 
147  04 
147  04 
147  04 
415  14 
394  33 
386  70 
386  15 
386  15 
386  15 
386  15 
386  15 
384  55 
384  45 
384  45 
384  45 
383  58 
383  58 
381  93 
381  64 
381  64 
381  64 
881  64 
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Table  C — Continued. 


Date  of  Boud. 


Interest  to 

May  2, 1862. 

$131  61 

118  17 

118  17 

118  17 

117  50 

313  83 

278  92 

273  38 

156 
160 
161 
162 
163 
307 
416 
420 


October  24, 1854 
August  1, 1855.- 
August  1, 1855 -- 
August  1, 1855 -- 
August  15, 1855- 
Mav  14  1853..-- 

Mav  13,1854 

July  10, 1854 


Total  aggregate 


f 250  00 
250  00 
250  00 
250  00 
250  dO 
500  00 
500  00 
500  00 


$381  64 
368  17 
368  17 
368  17 
367  50 
813  83 
778  92 
773  38 


$9,977  93 


TABLE  D. 

Amount  of  coupons  detached  from  bonds  paid  by  the  United  States  September  1,  1S5G,  and 
which  couponx  represent  interest  earned  by  said  bonds  between  January  i,  1S54,  and  Sep- 
tember 1, 1S56,  and  ivhich  interest  has  never  heretofore  been  paid  either  by  the  United  States 
or  by  the  State  of  California. 

Interest  on  $197,000,  bonds  of  1851,  for  thirty-two  months,  from  January  1, 1854, 
to  September  1,  1856,  at  12  per  cent  per  annum .*.-- $63,040  00 

Interest  on  $590,800,  bonds  of  1852,  for  thirty-two  months,  from  January  1, 1854, 
to  September  1, 1856,  at  7  per  cent  per  annum .' 110,282  66 

Total  aggregate- $173,322  66 

TABLE  G. 

List  showing  the  amount  of  certificates  of  ivAebtedness  issued  by  the  Treasurer  of  the  Stale  of 
California  prior  to  January  1, 1854,  "*  payment  of  California  Indian  war  expenses,  and  xvhich 
certificates  were  redeemed  and  paid  in  cash  by  said  State  out  of  her  own  State  Treasury  prior 
to  the  Hfteenth  of  December,  1SS4,  and  u-hich  have  not  been  redeemed  or  paid  bi/  the  t'nited 
States.  "  ■  ■  • 

Amount  ' $7,896  62 

Less  cash  received 11  67 

Balance -_     $7,884  95 

Interest  due  State  of  California  from  January  1,  18.>4,  to  January  1, 18S5 14,666  00 

Total  amount  due  State  of  California  to  January  1,  1885 $22,550  95 

TABLE  H. 

List  showing  the  amojint  of  expenses  necessarily  incurred  by  the  State  of  California,  and  paid  in 
cash  by  said  State  out  of  her  own  State  Treasury,  prior  to  December  15, 1SS4,  for  preparing  and 
issuing  the  California  Indian  icar  bonds,  as  provided  for  by  the  Act  of  her  Legislature  approved 
February  15, 1S51,  and  no  portion  of  which  amount  has  heretofore  been  reimbursed  said  State 
by  the  United  States. 

Amount $1,.550  00 

Interest  due  State  of  California  from  January  1,  1854,  to  January  1,  188.5 2,883  00 

Total  amount  due  State  of  California  to  January  1,  1885 $4,433  00 


TABLE  I. 

List  showing  the  amount  of  e.rpetises  necessarily  incurred  by  the  State  of  California,  and  paid  in 
cash  by  said  State  out  of  her  oivn  State  Treasury,  prior  to  December  15.  ISS4,  for  preparing  and 
issuing  the  California  Indian  ivar  bonds,  as  provided  for  by  the  Act  of  her  Legislature  approved 
May  3, 1852,  and  no  portion  of  which  amount  has  heretofore  been  reimbursed  said  State  by  the 
United  States. 

Amount-- $1,000  00 

Interest  due  State  of  California  from  January  1,  1854,  to  January  1,  18S5 l,8fJ0  00 

Total  amount  due  State  of  California  to  January  1.  1885 $2,860  00 
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Exhibit  E. 

Letter  from  the  office  of  Third  Auditor  of  the  Treasury,  February  Ifi,  1882: 
"I  have  to  state  that  under  Acts  of  August  5,  1854,  August  18,  185!,  June  23,  1800,  and 
July  25,  18()8,  the  holders  of  bonds  of  said  State  who  have  presented  the  same  to  this 
Department  have  been  )>aid  the  sum  of  $914,071  02  for  principal  and  interest  \yhich  had 
accrued  prior  to  January  1,  1854;  and  if  there  are  any  unpaid  bonds  and  accrued  interest 
\vhich  are  considered  as  properly  chargeable  to  the  United  States,  no  good  reason  appears 
wliy  they  should  not  be  presented  to  the  accounting  officers  of  the  Treasury  for  settle- 
ment in  the  same  manner  as  those  heretofore  presented  and  paid,  under  any  statute  Con- 
gress may  deem  proper  to  enact,  and  the  a])propriation  remain  in  the  Treasury  of  the 
L'nited  States,  to  be  drawn  froiu  as  the  clainis  shall  be  presented  and  settled,  instead  of 
depositing  the  total  amount  of  the  appropriation  with  the  Treasurer  of  the  State  of  Cali- 
fornia, as  expressed  in  the  second  section  of  said  bill.  If  the  State  of  California  has  paid 
the  bonds  and  interest,  or  any  part  thereof,  she  should  present  her  claim  for  reimburse- 
ment, by  filing  the  bonds  and  coupons  paid  in  the  same  manner  as  individual  holders  and 
owners."  This  would  obviate  the  covering  back  into  the  Treasury  of  the  United  States 
any  unexpended  balance  which  might  be  retained  in  the  Treasury  of  the  State  for  years, 
as  "the  bill  does  not  fix  a  time  for  returning  the  balance  to  the  Treasury  of  the  United 
States." 

The  foregoing  letter  was  addressed  by  Hon.  A.  M.  Gangewer,  Acting 
Third  Auditor,  to  Hon.  Charles  J.  Folger,  Secretary  of  the  Treasury. 

Exhibit  F. 

Controller's  Report,  made  under  and  in  accordance  with  Assembly  Joint  Resolution  No. 
73,  March  30,  1878,  to  his  Excellency  the  Governor.  (Twenty-second  session  of  the  Legis- 
lature.) 

Controller's  Office,  Sacr.\mexto,  May  27,  1878. 

To  his  Excellency  Willi.\>i  Irwin,  Governor  of  California: 

Sir:  In  conformity  with  your  request  made  under  the  authority  of  Assembly  Joint 
Resolution  No.  73,  adopted  March  30,  1878,  *  *  *  I  have  the  honor  to  make  the"follow- 
ing  statement: 

I  find  upon  examination  of  War  Bond  Register  in  State  Treasurer's  Office,  and  other 
/ecords  in  Controller's  office,  that,  under  the  Act  of  the  Legislature  of  California  approved 
February  15,  1851  (Statutes  1851.  page  520),  Indian  war  bonds  were  issued  by  the  State  of 
California  to  the  amount  of  $200,000,  bearing  interest  at  the  rate  of  twelve  per  cent  per 
annum,  and  payable  in  ten  years;  that  under  the  Act  of  the  Legislature  of  May  3,  1852 
(Statutes  of  1.S52,  page  59).  Indian  war  bonds  were  issued  by  the  State  of  California  to  the 
amount  of  $(J38,100,  bearing  interest  at  the  rate  of  seven  per  cent  per  annum,  and  payable 
in  ten  years. 

Of  the  principal  of  the  above  named  bonds  of  1851,  amounting  to  $200,000, 1  find,  accord- 
ing to  printed  report  of  William  Theodore  Van  Doren,  clerk  Third  Auditor's  office,  Wash- 
ington, made  January  10,  1872  (see  Appendix  to  Journal  of  California  Senate  and  Assem- 
bly for  the  nineteenth  session,  pages  28  and  29),  that  the  United  States  Government 
has  paid  $197,000;  that  of  the  principal  of  the  above  named  bonds  of  1852,  amounting  to 
$f>38,100  (according  to  said  report  of  William  Theodore  Van  Doren,  above  referred  to),  the 
United  States  Government  has  paid  $598,450;  that  of  the  principal  of  the  last  above  named 
bonds  of  the  State  of  California  (according  to  Controllers  books)  has  paid  $22,850,  leaving 
outstanding,  of  the  principal  of  the  bonds  of  1851,  $3,000;  of  the  principal  of  the  bonds  of 
ia52,$lfi,800,  together  with  interest  on  the  same.    *    *    * 

Could  the  appropriation  of  $924,259  65  have  been  made  immediately  available,  it  would 
have  paid  up  in  full,  principal  and  interest,  the  said  bonds  under  Acts  of  1851  and  1852, 
issued  prior  to  January  1,  18;>4;  but  owing  to  the  ruling  of  the  honorable  Secretary  of 
War,  to  the  effect  that  the  vouchers  upon  which  said  bonds  were  issued  would  have  to  be 
presented  for  examination  to  the  War  Department  at  Washington,  delay  was  caused,  the 
result  of  which  was,  that  before  the  bondholders  received  their  money  some  two  years  and 
eight  months  elapsed,  and  the  interest  coupons  from  January  1,  1854  (the  date  to  which 
interest  was  paid  on  bonds  redeemed  by  the  United  States  Government  bearing  date  prior 
to  January  1,  1854),  to  September  1, 18.o6,  and  amounting  to  $173,.322  (>fi,  were  cut  from  the 
said  redeemed  bonds  and  returned  to  the  respective  holders  of  said  bonds  so  presented 
for  redemption;  which  will  more  fully  and  at  large  appear  by  reference  to  reports  made 
to  the  Governor  of  California,  by  Samuel  B.  Snnth  and  J.  W.  Denver,  Commissioners  Cal- 
ifornia War  Debt,  which  reports  bear  date,  respectively,  January  5,  1857,  and  Janiuiry  30, 
18fi0.  (See  Appendix  to  Journals  of  Senate  and  Assembly,  nineteenth  session,  pages  10, 
11,  12,  and  13.) 

Included  in  the  $038,100  of  the  seven  per  cent  bonds  first  herein  described,  are  bonds 
bearing  date  after  said  first  day  of  January,  1854,  which  were  issued  under  the  said  Act  of 
1852,  and  Acts  amendat(jry  thereof — a  large  number  of  which,  both  principal  and  interest, 
have  been  i)aid  in  full  by  the  United  States  Government — said  Government  thus  acknowl- 
edging, to  the  fullest  extent,  the  validity  of  the  issue  of  bonds  of  later  date  than  January 
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1,  1854,  and  the  obligation  of  the  General  Government  to  pay  the  same;  all  of  which  will 
more  fully  appear  by  reference  to  the  records  of  the  United  States  War  Department. 

To  sum  up,  the  account  in  tabular  form  is  as  follows : 

Bonds  of  1851  outstanding  (principal) |3,000  00 

Interest  on  same  from  date  to  maturity 3,531  00 

Bonds  under  Act  of  1852  outstanding  (principal) 15,300  00 

Interest  on  same  from  date  of  bond  to  May  2,  1862,  time  of  maturity 8,701  81 

Coupons  outstanding,  cut  from  bonds  of  1851,  redeemed  by  United  iStates  Gov- 
ernment, said  coupons  being  for  interest  on  said  bonds  from  January  1,  1854, 

to  September  1,1856 63.040  00 

Coupons  outstanding,  cut  from  bonds  of  1852,  redeemed  by  the  United  States 
Government,  said  coupons  being  for  interest  on  said  bonds  from  January  1, 
1854,  to  September  1,  1856 l._  110,282  66 

Total  amount  of  bonds,  principal  and  interest,  outstanding $203,855  47 

To  which  amount  is  to  be  added  the  amount  of  principal  and  interest  of  said  bonds  under 
the  Act  of  May  3,  1852,  paid  by  the  State  of  California,  *  *  *  for  which  the  General 
Government  is  justly  liable  to  the  State. 

All  of  which  is  respectfully  submitted. 

W.  B.  C.  BROWN,  Controller. 


EXHIBIT  No.  23. 

Forty-ninth  Congress,  first  session.    H.  R.  153. 

In  the   House   of  Representatives.     December  21,   1885 — Read   twice, 
referred  to  the  Committee  on  Indian  Affairs,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL 

To  reajypropriate  the  unexpended  balance  heretofore  appropriated  by  Congress 
for  the  suppression  of  Indian  hostilities  in  the  State  of  California. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  unexpended  balance  of 
eight  thousand  three  hundred  and  sixty-two  dollars  and  sixteen  cents  of 
the  appropriation  made  by  Congress  August  fifth,  eighteen  hundred  and 
fifty-four  (tenth  Statutes,  pages  five  hundred  and  eighty-two  and  five  hun- 
dred and  eighty-three),  and  August  eighteenth,  eighteen  hundred  and  fifty- 
six  (United  States  Statutes,  volume  eleven,  page  ninety-one),  for  the  sup- 
pression of  Indian  hostilities  in  the  State  of  California,  and  carried  to  the 
surplus  fund,  be  and  the  same  is  hereby  reappropriated ;  and  the  Secretary 
of  the  Treasury  is  hereby  authorized  and  directed  to  pay  the  said  sum  to 
the  State  of  California  upon  the  surrender  by  said  State  to  said  Secretary 
of  bonds  and  coupons  issued  by  said  State  in  part  payment  of  said  expenses, 
which  have  been  redeemed  and  paid  by  said  State  in  said  sum;  and  the 
aforesaid  sum  shall  be  paid  said  State  upon  her  furnishing  the  Secretary 
of  the  Treasury  satisfactory  evidence  that  bonds  and  coupons  so  issued 
have  been  redeemed,  paid,  and  canceled  to  the  amount  of  said  unexpended 
balance,  under  and  by  the  authority  of  the  Legislature  of  said  State. 

Forty-ninth  Congress,  first  session.    H.  R.  135. 

In   the    House  of  Representatives.    December   21,  1885 — Read   twice, 
referred  to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 
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A   BILL 

For  the  relief  of  the  State  of  California. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  provisions  of  the  Act  of 
Congress  approved  June  twenty-seventh,  eighteen  hundred  and  eighty-two 
(United  States  Statutes,  volume  twenty-two,  page  one  hundred  and  eleven), 
be  and  the  same  are  hereby  extended  to  all  Indian  war  claims  arising  in 
the  State  of  California  and  upon  the  borders  thereof  between  September 
ninth,  eighteen  hundred  and  fifty,  and  April  fifteenth,  eighteen  hundred 
and  sixty-one,  and  for  which  no  provision  has  heretofore  been  enacted  by 
Congress,  or  which  have  not  been  heretofore  presented  to  the  proper  account- 
ing officers  of  the  Treasury. 

Sec.  2.  That  the  Secretary  of  the  Treasury  be  and  he  is  hereby  authorized 
and  directed  to  pay  to  the  State  of  California  any  sum  found  due  upon 
investigation  for  balances  alleged  to  have  been  paid  and  assumed  and 
remaining  due  and  to  be  paid  b}'  said  State  on  account  of  Indian  war  bonds, 
cou]X)ns,  and  certificates  issued  by  said  State  under  the  Acts  of  her  Legis- 
lature approved  February  fifteenth,  eighteen  hundred  and  fifty-one.  May 
third,  eighteen  hundred  and  fifty-two,  and  April  twenty-fifth,  eighteen 
hundred  and  fifty-seven,  respectively,  on  account  of  the  suppression  of 
Indian  hostilities  within  and  upon  the  borders  of  said  State  ;  provided, 
that  the  sum  so  paid  shall  not  exceed  in  amount  the  sum  of  two  hundred 
and  fifty  thousand  dollars,  which  amount  is  hereby  appropriated  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  and  to  be  paid  to  said 
State  upon  the  surrender  by  her  of  said  bonds,  coupons,  and  certificates  of 
indebtedness,  or  pro  rata  for  any  portion  thereof,  to  the  Secretary  of  the 
Treasury. 

Sec.  3.  That  the  privilege  is  hereby  granted  to  the  State  of  California 
of  presenting  to  the  Secretary  of  the  Treasury  any  new  or  additional  e^ddence 
in  support  of  any  of  its  war  claims  filed  or  to  be  filed;  and  the  Secretary  of 
the  Treasury  is  hereby  authorized  and  directed  to  reopen,  investigate,  and 
examine  the  same,  in  connection  with  such  evidence  so  presented,  together 
with  any  such  evidence  as  may  be  already  of  record  in  his  department  at 
the  date  of  the  passage  of  this  Act;  and  at  the  earliest  practicable  time  he 
shall  report  to  Congress,  for  final  action,  the  results  of  such  examination 
and  investigation,  and  the  amounts  found  to  be  equitably  due  or  expended 
by  said  State  for  any  of  the  purposes  aforesaid. 

Forty-ninth  Congress,  first  session.    H.  R.  55G6. 

In   the    House   of  Representatives.     February    15,   1886 — Read   twice, 
referred  to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL 

For  the  relief  of  the  State  of  California. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  provisions  of  the  Act 
of  Congress  approved  March  second,  eighteen  hundred  and  sixty-one 
(United  States  Statutes,  volume  twelve,  page  one  hundred  and  ninety-nine), 
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be  and  the  same  are  hereby  extended  to  all  Indian  war  claims  arising  in 
the  State  of  California,  and  upon  the  borders  thereof,  between  September 
ninth,  eighteen  hundred  and  fifty,  and  April  fifteenth,  eighteen  hundred 
and  sixty-one,  and  for  which  no  pro^^sion  has  heretofore  been  enacted  by 
Congress,  or  which  have  not  been  heretofore  presented  to  the  proper  account- 
ing officers  of  the  Treasury-  and  the  pri\'ilege  is  hereb}'  granted  to  said 
State  of  presenting  to  the  Secretary  of  the  Treasury  any  new.  additional, 
or  corroboratory  evidence  in  support  of  any  of  its  Indian  war  claims  here- 
tofore filed:  and  said  Secretary  is  hereby  authorized  and  directed  to 
examine  the  same,  in  connection  with  such  e^ddence  as  may  be  already  of 
record  in  his  Department  at  the  date  of  the  passage  of  this  Act.  and  to 
allow  said  State  whatever  amounts  he  may  find  equitably  due  to  or 
expended  by  said  State  for  any  of  the  aforesaid  purposes:  provided,  that 
anv  allowance  for  or  on  account  of  any  or  all  of  the  foregoing  matters 
shall  be  paid  exclusively  out  of  the  unexpended  balance  of  the  appropri- 
ation made  in  said  Act  of  March  second,  eighteen  hundred  and  sixty-one, 
and  now  lapsed  into  the  Treasury,  and  which  unexpended  balance  is  now 
hereby  reappropriated. 

Sec.  2.  That  the  Secretary  of  the  Treasury  be  and  he  is  hereby  author- 
ized and  directed  to  pay  to  the  State  of  California  any  sum  found'  by  him. 
upon  investigation,  to  be  due  her  for  balances  heretofore  paid  or  assumed 
and  remaining  due  by  said  State  on  account  of  Indian  war  bonds,  coupons, 
warrants,  and  certificates  of  indebtedness  issued  by  her  under  the  Acts  of 
her  Legislature  approved  February  fifteenth,  eighteen  hundred  and  fiftv- 
one.  ]\Iay  third,  eighteen  hundred  and  fifty-two.  and  April  twenty-fifth, 
eighteen  hundred  and  fifty-seven,  respectiveh'.  for  the  payment  and  defray- 
ing of  the  expenses  incurred  in  the  suppression  of  Indian  hostilities,  and 
matters  in  relation  thereto  arising  in  certain  counties  in  said  State,  and 
upon  the  borders  thereof:  provided,  that  the  amount  so  paid  shall  not 
exceed  the  sum  of  three  hundred  and  thirty-five  thousand  and  eighty-six 
dollars  and  eighty-eight  cents,  which  sum  is  hereby  appropriated  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated,  the  same  to  be 
paid  to  said  State,  and  upon  the  condition  only  of  the  t^urrender  by  her  to 
the  Secretary  of  the  Treasury  of  said  bonds,  coupons,  warrants,  and  cer- 
tificates of  indebtedness,  or  payment  to  be  made  pro  rata  for  any  portion 
thereof:  provided  further,  that  the  acceptance  of  the  indemnity  hereby 
proN^ded  shall  operate  as  a  final  and  complete  discharge  and  satisfaction 
of  all  claims  or  matters  hereinbefore  referred  to. 


Forty-ninth  Congress,  first  session.     H.  R.  No.  8732. 

In  the  House  of  Representatives.     May  10. 1SS6 — Read  twice,  referred  to 
the  Committee  on  Appropriations,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  follo\^•ing  bill: 

A  BILL 

To  reappropriate  an  xinexpended  balance. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  unexpended  balance  of 
eight  thousand  three  hundred  and  fifty-seven  dollars  and  sixteen  cents,  of 
the  appropriation  made  by  Congress  August  fifth,  eighteen  hmidred  and 
fifty-four   (tenth    Statutes,  pages   five   hundred  and    eighty-two  and  five 
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hundred  and  eighty-three),  and  Acts  amendatory  thereof  and  supple- 
mental thereto,  for  the  suppression  of  Indian  hostilities  in  the  State  of  Cal- 
ifornia, and  carried  to  the  surplus  fund,  be  and  the  same  is  hereby 
reappropriated;  and  the  Secretary  of  the  Treasury  be  and  he  is  hereby 
authorized  and  directed  to  pay  said  sum  to  the  State  of  California  upon 
the  surrender  by  said  State  to  said  Secretary  of  bonds  in  said  sum  issued 
in  part  payment  of  said  expenses,  and  which  have  been  heretofore  redeemed 
and  paid  by  her;  and  said  sum  shall  be  paid  said  State  upon  her  furnish- 
ing the  Secretary  of  the  Treasury  satisfactory  evidence  that  said  bonds  to 
the  amount  of  said  unexpended  balance,  have  been  redeemed  and  paid  by 
said  State,  under  and  by  virtue  of  the  authority  of  the  Legislature  thereof: 
provided,  that  no  coupons  attached  to  said  bonds  shall  be  paid  said  State 
for  any  interest  whatsoever  accruing  subsequent  to  May  third,  eighteen  hun- 
dred and  sixty-two. 

Forty-eighth  Congress,  second  session.    H.  R.  8149. 

In  the  House  of  Representatives.     February  2,  1885 — Read  twice,  refer- 
red to  the  Committee  on  Appropriations,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL 

To  reappropriate  the  unexpended  balance  of  an  appropriation  made  by  former 

Acts  of  Congress. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  sum  of  eight  thousand 
three  hundred  and  sixty-two  dollars  and  sixteen  cents,  being  an  unexpended 
balance  of  an  appropriation  made  by  the  Acts  of  Congress  approved 
August  fifth,  eighteen  hundred  and  fifty-four,  and  August  eighteenth, 
eighteen  hundred  and  fifty-six  (United  States  Statutes,  volume  ten,  pages 
five  hundred  and  eighty-two  and  five  hundred  and  eighty-three,  and  volume 
eleven,  page  ninety-one),  "to  refund  to  the  State  of  California  expenses 
incurred  in  suppressing  Indian  hostilities,"  which  has  heretofore  lapsed 
and  been  covered  into  the  Treasury,  be  and  the  same  is  hereby  reappro- 
priated; and  the  same  shall  be  paid  to  the  State  of  California  upon  her 
surrender  to  the  Secretary  of  the  Treasury  the  bonds  and  coupons  aggregat- 
ing said  sums  which  have  been  heretofore  redeemed  and  paid  by  said  State 
on  account  of  the  suppression  of  the  hostilities  named  in  said  Acts;  pro- 
vided, that  the  sums  heretofore  paid  by  the  State  of  California  on  account  of 
said  hostilities  which  have  not  been  heretofore  repaid  by  the  United  States 
shall  be  refunded  to  said  State,  with  interest  at  six  per  centum  per  annum 
from  the  dates  of  such  payment  by  said  State  up  to  the  date  of  the  passage 
of  this  Act,  and  to  be  paid  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  upon  proper  evidence  of  such  payments  by  said  State  being 
furnished  and  filed  by  her  with  the  Secretary  of  the  Treasury. 


EXHIBIT  No.  24. 

Forty-ninth  Congress,  first  session.    H.  R.  5566. 

Statement  in  support  of  H.  R.  No.  5566.  Introduced  February  15,  1886, 
by  Hon.  Barclay  Henley  of  California,  and  referred  to  the  Committee  on 
War  Claims — "  A  bill /or  the  relief  of  the  State  of  California.'" 
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First — The  object  of  the  first  part  of  section  one  of  said  bill  is  to  authorize 
an  examination,  by  the  Secretary  of  the  Treasury,  under  a  carefully  prepared 
statute  which  Congress  has  heretofore  enacted,  such  California  Indian  war 
claims  as  Congress  has  not  as  yet  made  any  provision  for;  and  to  authorize 
said  Secretary  to  receive  and  properly  act  upon  any  new  and  corroboratory 
evidence  in  support  of  any  of  its  Indian  war  claims  heretofore  filed,  and  for 
which  Congress  did  make  pro^dsion  in  its  Act  of  March  2, 1861  (U.  S.  Stat., 
vol.  12,  page  199). 

Congress  in  its  Act  of  March  2, 1861  (U.  S.  Stat.,  vol.  12,  p.  199),  in  naming 
certain  counties,  and  in  enumerating  certain  years  therein,  did  great  injustice 
thereby  to  the  State  of  California,  by  thus  omitting  from  its  scope  similar 
expenses  incurred  in  other  counties  and  in  other  years  not  named  therein, 
and  on  account  of  Indian  hostilities  that  had  arisen  in  said  State  j^ior  to 
March  2, 1861,  the  date  of  the  passage  of  said  Act.  This  omission  evidently 
was  the  oversight  at  the  time  either  of  Congress  or  of  California's  delegation 
in  Congress,  but  just  now  it  is  immaterial  which. 

The  purpose  now  sought  to  be  accomplished  in  this  bill  is  to  make  said 
statute  of  March  2,  1861,  sufficiently  general  so  as  to  have  it  apply  equally 
to  all  cases  heretofore  omitted  therefrom,  or  such  as  were  not  provided  for 
or  included  therein. 

Congress  on  June  27, 1882,  passed  a  general  bill  for  the  relief  of  the  States 
of  Texas,  Kansas,  Nebraska,  Colorado,  California,  Oregon,  Nevada,  and  the 
Territories  of  Washington  and  Idaho  for  such  Indian  war  claims  as  arose 
in  said  States  respectively  between  April  13, 1861,  and  the  date  of  the  passage 
of  that  Act.  It  would  seem  that  these  dates  cover  and  include  all  the 
claims  growing  out  of  Indian  hostilities  arising  in  each  and  all  of  said 
States  and  Territories,  except  in  the  case  of  the  State  of  California,  in  which 
particular  State  all  the  Indian  war  claims  arose  prior  to  April  15,  1861; 
and  hence  the  object  of  the  first  section  of  this  bill  is  to  enable  California 
to  present  to  the  Treasury  Department  for  examination  such  claims  of  this 
class  as  arose  in  said  State  between  September  9,  1850  (the  date  of  the 
admission  of  California  into  the  Union),  down  to  April  15,  1861  (the  date 
when  said  Act  of  June  27,  1882,  began  to  operate). 

There  are  a  number  of  Indian  war  claims  of  California  arising  between 
said  two  dates,  to  wit;  September  9, 1850,  and  April  15, 1861,  and  for  which 
there  has  never  as  yet  been  made  any  pro\ision  of  law  by  which  they  could 
be  examined  by  any  tribunal  of  the  United  States,  or  be  reported  upon  to 
Congress,  and  they  are  as  follows,  to  wit: 

Mendocino  Indian  war  claims  of  18.59 |2.3,839  10 

Washoe  Indian  war  of  18.59  and  1860 ----     26,.327  60 

From  September  9, 1850,  to  April  15, 1S61. 

Varioiis  Indian  war  expenses 33,.509  74 

Claims  supported  bj'  new  evidence 53,871  25 

Sundry  items  not  enumerated,  but  estimated  not  in  any  event  to  exceed 31,822  55 

$169,470  24 

And  which  aggregate  is  now  the  sum  of  the  unexpended  balance  made  by 
Congress  in  its  said  Act  of  INIarch  3,  1861,  and  lapsed  into  the  Treasury 
and  now  in  the  Surplus  Fund,  and  which  unexpended  balance  said  section 
one  now  reappropfiates.  Equity  and  the  uniform  rule  of  Congress  in  sim- 
ilar matters  would  seem  to  demand  this  legislation  at  this  time.  No  new 
or  additional  appropriation  is  asked  for,  but  only  the  reappropriation  of  the 
unexpended  balance  which  Congress  has  heretofore  appropriated  for  this 
very  class  of  claims,  and  which  remains  in  the  Treasury  Department  unex- 
pended. See  Exhibits  "A,"  "B,"  and  "C,"  hereto  attached  and  made  a 
part  hereof. 
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This  matter  has  heretofore  been  brought  to  the  attention  of  Congress,  and 
was  brought  to  its  notice  as  late  as  the  Forty-eighth  Congress,  to  wit:  on 
February  24,  1884,  by  Hon.  W.  S.  Rosecrans,by  House  Resohition  No.  172 
which  was  by  him  introduced,  read  twice,  and  referred  to  the  honorable 
Committee  on  Military  Affairs,  and  which  committee,  on  March  18,  1884, 
made  a  favorable  report  thereon,  to  wit:  House  Report  No.  807,  Forty-eighth 
Congress,  first  session. 

This  Resolution,  No.  172,  was  thereafter,  to  wit,  on  May  10,  1884,  called 
up  from  the  calendar  for  consideration  by  Mr.  Rosecrans,  and  upon  the 
single  objection  of  Hon.  AV.  S.  Holman  of  Indiana,  it  went  over;  and  was 
never  thereafter  acted  upon  or  could  ever  be  reached  during  the  Forty-eighth 
Congress,  and  for  want  of  time  prior  to  its  adjournment.  Copy  of  said 
House  Resolution,  to  wit,  No.  172,  and  of  House  Report,  to  wit.  No.  807, 
Forty-eighth  Congress,  first  session,  are  hereto  attached,  marked  respectively 
"D,"  and  "E,"  and  made  a  part  hereof. 

Second — The  object  of  the  second  part  of  section  one,  said  bill,  is  to 
finally  clean  up  all  matters  relating  to  such  Indian  war  claims  of  the  State 
of  California  as  Congress  has  heretofore  partially  provided  for  by  appro- 
priate legislation. 

The  examination  by  the  Treasury  Department  of  California's  Indian 
war  claims  provided  for  in  the  aforesaid  Act  of  March  2,  1861,  was  made 
and  concluded  on  the  twenty-first  April,  1863,  but  not  brought  to  the  notice 
of  the  State  of  California  until  September  5,  1863,  on  which  date,  instead 
of  paying  California  the  sum  of  $4C  0,000,  as  provided  for  in  said  Act  of 
March  2,  1861,  there  was  paid  to  her  by  the  Secretary  of  the  Treasury  onh^ 
the  sum  of  $229,987  67,  and  as  will  more  fully  appear  as  per  exhibit  hereto 
attached  and  made  part  hereof. 

Both  of  these  dates,  to  wit:  April  21,  1863,  and  September  5,  1863,  were 
at  a  time  v/hen  California's  mails  went  by  sea  only,  and  that  via  the  Isth- 
mus of  Panama.  This  was  during  the  war  period,  and  at  a  time  when  the 
officials  of  California  administered  the  public  affairs  of  said  State  in 
wooden  rented  apartments,  the  present  State  Capitol  building  not  being 
then  erected. 

The  State  papers  having  been  moved  into  the  new  Capitol  and  rearranged, 
the  State  officers  of  California,  within  the  last  three  years,  have  discovered 
sundry  written  papers  and  documents  constituting  CAadence,  in  the  opinion 
of  her  people,  of  value  to  her,  and  which  they  now  desire  to  use  in  support 
of  various  of  their  said  Indian  war  claims  provided  for  in  said  Act  of  JNIarch 
2,  1861,  and  not  allowed  for  the  want  of  such  evidence,  and  which  evidence, 
under  the  rulings  of  the  Treasury  Department  (the  claims  having  been 
once  examined  and  an  account  stated,  but  which  California  thinks  was 
onh'-  partial)  can  only  now  be  made  available  or  used  by  authority  or  per- 
mission of  Congress. 

The  necessity  for  this  legislation  is  partially  set  forth  in  a  letter  from  the 
Third  Auditor,  which  original  letter  is  hereto  attached  and  now  made  a 
part  hereof,  and  marked  Exhibit  "F." 

The  desire  of  the  State  of  California  to  have  Congress  adjust  the  matter 
is  set  forth  in  concurrent  resolution  of  the  State  of  California,  copy  of  which 
is  hereto  attached  and  now  made  a  part  hereof,  and  marked  Exhibit  "(1." 

The  State  of  California  suVjmits,  considering  all  the  circumstances  in 
these  premises  since  September  5,  1863,  when  said  Treasury  statement  was 
made,  and  the  period  of  war,  and  the  many  and  constant  changes  of 
officials  in  said  State,  and  in  Congress  from  said  State,  and  other  matters 
which  will  readily  suggest  themselves  to  the  mind  of  the  national  legis- 
25"" 
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lator,  that  she  has  not  in  any  degree  slept  on  any  of  her  rights,  but  on  the 
contrary,  she  has  at  the  first  proper  opportunity,  made  her  wants  fully 
known  and  filed  her  petition  for  indemnity  with  Congress:  and  she  further 
submits,  that  up  to  this  time.  Congress  has  not  heeded  her  wants  or  her 
petition  to  the  extent  at  least  of  enacting  that  legislation  ichich  she  submits  is 
adequate  or  sufficient,  and  needed  to  meet  the  condition  of  things  now  herein 
respectfully  j^resented. 

Third — The  second  section  of  this  bill  is  intended  to  make  full  and  final 
pro^'ision  for  all  outstanding  indebtedness  groi^-ing  out  of  Indian  hostilities 
in  California,  represented  by  the  particular  bonds,  coupons,  warrants,  and 
certificates  of  indebtedness  issued  in  good  faith  by  said  State  and  in  part 
redeemed  and  paid  by  her  out  of  her  State  Treasur}':  and  the  payment  of 
the  balance  of  which  has  been  by  her  assumed  and  now  in  the  hands  of 
bona  fide  holders  for  value,  and  none  of  which  have  as  yet  been  redeemed 
or  paid  by  the  United  States. 

The  subject-matter  of  this  section  of  the  bill  was  partially  considered  by 
the  House  "Committee  on  War  Claims  in  the  Forty-seventh  Congress,  second 
session,  and  by  it  favorably  reported  January  11,  1SS4.  by  Hon.  George 
^y.  Geddes,  its  Chairman,  copy  of  which  report  is  now  herewith  sub- 
mitted and  made  a  part  hereof  and  marked  "  H."  The  pending  bill  pro- 
vides, therefore,  for  all  claims  of  the  State  of  California,  growing  out  of 
Indian  hostihties  therein  that  have  heretofore  arisen  in  said  State,  and  for 
which  no  adequate  pro^'ision  has  heretofore  been  made  by  Congress. 

The  history  of  the  issuance  of  these  bonds,  and  the  reasons  why  they  are 
still  outstanding,  unredeemed  and  unpaid  by  the  United  States,  are  sufii- 
cientlv  set  forth  in  said  House  Report.  Xo.  1847.  and  which  now  would  not 
seem  to  demand  any  further  extended  notice. 

Those  of  said  bonds  which  have  heretofore  been  paid  by  the  State  of 
California  have  been  presented  by  her  to  the  Treasury  Department  for 
pa\^nent,  but  pa^mient  has  been  refused  for  want  of  authority  of  law  to 
pay  the  same,  and  as  will  fully  appear  from  copy  of  letter  of  the  Third 
Auditor  of  the  Treasury  of  August  IS,  1885,  herewith  submitted  and  made 
a  part  hereof  and  marked  "  I." 

Congress  has  several  times  recognized  the  validity  of  these  bonds  and 
of  its  obligation  to  pay  the  same,  and  it  has  made  pro\-ision  for  the  redemp- 
tion and  pavment  thereof,  and  as  vnll  more  fully  appear  bv  reference  to 
the  statutes  as  follows,  to  wit: 

U.  S.  Statutes,  vol.  10.  pages  582-583. 

U.  S.  Statutes,  vol.  11.  page  91. 

U.  S.  Statutes,  vol.  12.  page  104. 

U.  S.  Statutes,  vol.  15.  page  175. 

U.  S.  Statutes,  vol.  21.  pages  510-511. 

Showing  that  it  has  from  time  to  time  made  pro\'ision  for  the  redemp- 
tion thereof,  whenever  heretofore  properlv  presented  for  pavment  and  as 
shown  bv  Exliibits  ''  K."  "  L,"  "  M."  -  X.''' 

The  slate  of  California  does  not  ask  payment  for  any  interest  in  these 
premises  on  anv  mone3"S  expended  or  advanced  by  her  to  the  United  States, 
but  simplv  asks  to  be  reimbursed  and  refunded  the  princij)al  which  in 
good  faith  she  has  paid  and  assumed  on  account  of  said  bonds,  etc. 

The  second  section  of  this  bill  does  not  authorize  any  payment  to  the 
State  of  California  for  any  bond,  coupon,  warrant,  or  certificate  of  indebt- 
edness except  in  those  cases  where  the  same  shall  have  been  previously  paid  by 
ths  State  of  California,  and  then  only  upon  the  surrender  of  same  by  said 
State  to  the  United  States,  icith  the  evidence  of  such  payment  thereof  respect- 
ively by  her,  and  not  otherwise. 
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Tlie  amount  of  this  indebtedness,  witlioiit  interest,  is  now  $335,186  88, 
which  when  paid  will  finally  clean  up  every  claim  of  this  class  of  the 
State  of  California  on  account  of  Indian  hostilities  that  have  arisen  therein 
and  not  heretofore  paid. 

This  bill  might  be  further  amended  by  declaring  therein  that  all  matters 
therein  provided  for  should  be  presented  by  said  State  to  the  Secretary  of 
the  Treasury  within  two  years  from  the  date  of  the  passage  of  this  bill. 

I  suggest  the  limitation  of  two  years  herein;  and  because,  if  this  bill 
passes  before  the  first  Monday  in  January,  1887  (on  which  day  the  Legis- 
lature of  California  next  meets),  that  State  can  take  action  thereon  as  to 
all  matters  herein  which  she  has  not  heretofore  paid.  But  should  this  bill 
not  pass  before  the  first  Monday  of  January,  1887  (the  Legislature  of  Cali- 
fornia not  meeting  thereafter  until  two  years  therefrom),  a  proper  length 
of  time  should  be  given  the  Legislature  of  California  to  make  final  pro- 
vision of  calling  in  this  indebtedness,  meeting  it,  and  presenting  the  same 
to  the  proper  authorities  of  the  United  States,  and  which  proper  time  in 
this  case  is  two  years. 

Respectfully  submitted. 

JOHN  MULLAN, 
Agent  for  the  State  of  California. 

Washington  City,  February  22,  1886. 


EXHIBIT   No.  25. 

Forty-ninth  Congress,  first  session.    H.  E.  5566.    Report  No.  1298. 

In  the  House  of  Representatives.  February  15,  1886 — Read  twice,  re- 
ferred to  the  Committee  on  War  Claims,  and  ordered  to  be  printed.  March 
23,  1886 — Reported  with  amendments,  committed  to  the  Committee  of  the 
Whole  House  on  the  state  of  the  Union,  and  ordered  to  be  printed.  (Omit 
the  parts  struck  through  and  insert  the  parts  printed  in  italics.) 

Mr.  Henley  introduced  the  following  bill: 

A   BILL 

For  the  relief  of  the  State  of  California. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  provisions  of  the  Act  of 
Congress  approved  March  2,  1861  (LTnited  States  Statutes,  volume  12,  page 
199),  be  and  the  same  are  hereby  extended  to  all  Indian  war  claims 
arising  in  the  State  of  California,  and  upon  the  borders  thereof,  between 
September  9,  1850,  and  April  15,  1861,  and  for  which  no  provision  has 
heretofore  been  enacted  by  Congress,  or  which  have  not  been  heretofore 
presented  to  the  proper  accounting  officers  of  the  Treasury;  including  any 
sum,  on  investigation  found  due  her  for  balances  heretofore  paid,  or  assumed 
and  remaining  due,  by  said  State,  and  not  hereinbefore  or  in  said  Act  of  1861 
included,  or  which,  or  the  indebtedness  out  of  which  the  same  arose,  have  not 
been  heretofore  paid  or  adjusted  between  the  said  State  of  California  and  the 
United  States,  on  account  of  Indian  icar  bonds,  ivarrants,  and  certificates  of 
indebtedness  issued  by  her  under  the  Acts  of  her  Legislature,  approved  February 
15,  1851,  May  3,  1852,  and  April  25,  1857,  respectively,  for  the  payment  and 
defraying  of  the  expenses  incurred  in  the  suppression  of  Indian  hostilities,  and 
matters  in  relation  thereto,  arising  in  certain  counties  in  said  State,  and  upon 
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the  borders  thereof;  the  same  to  he  paid  to  said  State,  and  upon  the  condition 
only  of  the  surrender,  hy  her  to  the  Secretary  of  the  Treasury,  of  said  bonds, 
warrants,  and  certificates  of  indebtedness  or  payment  to  be  made  pro  rata  for 
any  portion  thereof ;  provided  further,  that  the  acceptance  of  the  indemnity 
hereby  provided  shall  operate  as  a  final  and  complete  discharge  and  satisfac- 
tion of  all  claims  or  matters  hereinbefore  referred  to;  provided  further,  thai 
any  allowance  for  or  on  account  of  any  or  all  of  the  foregoing  matters  shall 
be  paid  exclusively  out  of  the  unexpended  balance  of  the  appropriation 
made  in  said  Act  of  March  2,  1861,  and  now  lapsed  into  the  Treasury, 
and  which  unexpended  balance  is  now  hereby  appropriated. 

Forty-ninth  Congress,  first  session.    H.  R.    Report  No.  1298. 

THE  STATE  OF  CALIFORNIA. 

March  26,  1866 — Committed  to  the  Committee  of  the  Whole  House  on 
the  state  of  the  Union  and  ordered  to  be  printed. 

Mr.  Lyman,  from  the  Committee  on  War  Claims,  submitted  the  following 

REPORT. 

[To  accompany  bill  H.  R.  5566.] 

The  Committee  on  War  Claims,  to  whom  was  referred  the  bill  (H.  R. 
5566)  for  the  relief  of  the  State  of  California,  have  had  the  same  under 
consideration,  and  make  the  following  report: 

(1)  March  2,  1861,  Congress  passed  an  Act  (12  Statutes  at  Large,  199) 
intending,  no  doubt,  to  enable  that  State  (California)  thereunder  to  adjust 
all  her  claims  against  the  Government  for  expenses  incurred  in  her  various 
Indian  wars.  But  through  some  mistake  or  misapprehension,  it  was  so 
narrow  in  its  terms  that  only  a  portion  of  the  expenses  of  the  Indian 
wars,  which  had  been  borne  by  said  State,  could  be  or  were  adjusted  there- 
under, and  the  first  object  of  this  bill  now  under  consideration  is  to  extend 
the  provisions  of  that  Act  so  as  to  allow  the  adjustment  of  her  claims  for 
Indian  wars  not  in  said  Act  of  1861  provided  for. 

(2)  The  bill  also  asks  that  the  cases  already  filed  and  coming  under  the 
Act  of  1861,  may  be  reopened  and  the  State  be  allowed  to  present  new, 
additional,  or  corroboratory  evidence  in  support  thereof  and  a  new  adjust- 
ment made. 

(3)  It  appears  that  the  State  of  California  has,  under  various  Acts  of 
her  Legislature,  at  different  times,  issued  Indian  war  bonds,  coupons, 
warrants,  and  certificates  of  indebtedness,  some  of  which  she  has  paid 
and  some  of  which  have  been  paid  by  the  United  States  Government,  and 
it  is  now  sought  by  the  provisions  of  this  bill  that  she  be  reimbursed  for 
the  same. 

Your  committee  think  that  the  first  of  the  foregoing  purposes  of  the  bill 
is  just  and  proper,  and  recommend  its  adoption. 

As  to  the  second,  the  committee  think,  inasmuch  as  the  cases  therein 
mentioned  have  been  adjusted  and  disposed  of,  that  it  would  be  bad  policy 
to  again  open  the  same,  and  they  report  adversely  thereon. 

As  to  the  third  proposition,  the  committee  say  that  in  so  far  as  the  mat- 
ters therein  provided  for  are  not  covered  by  the  Act  of  1861,  or  by  this  Act, 
the  same  is  just  and  should  be  adopted,  except  so  far  as  the  same  relates 
to  the  payment  of  interest,  or  interest  coupons,  which  should  be  stricken 
out  in  pursuance  of  the  well  established  policy  of  the  Government. 
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The  committee  therefore  recommend  the  passage  of  the  Act  with  the 
following  amendments: 

(1)  Strike  out  of  first  section  that  part  thereof  after  the  word  "Treasury,"  in  the  twelfth 
line,  down  to  and  including  the  word  "purposes,"  in  the  twenty-first  line;  and, 

(2)  Insert  after  the  word  "Treasury,"  in  the  twelfth  line,  of  the  first  section,  the  follow- 
ing: "  Including  any  sum  on  investigation  found  due  her  for  balances  heretofore  paid,  or 
assumed  and  remaining  due  by  said  State,  and  not  hereinbefore  or  in  said  Act  of  1861 
includetl,  or  which,  or  the  indebtedness  out  of  which  the  same  arose,  have  not  been  here- 
tofore paid  or  adjusted  between  the  said  State  of  California  and  the  Ignited  States,  on 
account  of  Indian  war  boiids,  warrants,  and  certificates  of  indebtedness  issued  by  her 
under  the  Acts  of  Legislature  approved  February  15,  1851,  May  3,  1852,  and  April  25,  1857, 
respectively,  for  the  payment  and  defraying  of  the  expenses  incurred  in  the  suppression 
of  Indian  hostilities,  and  matters  in  refation  thereto  arising  in  certain  counties  in  said 
State,  and  upon  the  borders  thereof;  the  same  to  be  paid  to  said  State,  and  upon  the  con- 
dition only  of  the  surrender  by  her  to  the  Secretary  of  the  Treasury  of  said  bonds,  warrants, 
and  certificates  of  indebtedness,  or  payment  to  be  made  pro  raXa  for  any  portion  thereof; 
provided  further,  that  the  acceptance  of  the  indemnity  hereby  provided  shall  operate 
as  a  final  and  complete  discharge  and  satisfaction  of  all  claims  or  matters  hereinbefore 
referred  to." 

(8)  Insert  after  the  word  "jirovided,"  in  the  twenty-first  line  of  the  first  section,  the 
word  "further." 
(4)  Strike  out  the  second  section  of  the  bill. 


EXHIBIT  No.  26. 

[Copy.] 

»  Treasury  Department,  ] 

March  20,  1886.      j 
Hon.  Barclay  Henley,  House  of  Representatives: 

Sir:  In  reply  to  your  communication  of  the  nineteenth  instant,  asking 
what  amount  of  the  appropriation  made  by  Congress  by  Act  of  August  5, 
1854,  and  subsequent  Acts,  for  the  suppression  of  Indian  hostilities  in  Cal- 
ifornia, remains  unexpended,  I  have  the  honor  to  inform  you  that  the  Act 
of  August  5,  1854  (10  Stat.,  582),  as  modified  by  Acts  of  August  18,  1856 
(11  Stat..  91),  and  June  23,  1860  (12  Stat.,  104),  appropriated  .$924,259  65 
to  redeem  California  war  bonds  issued  for  expenses  incurred  prior  to  Jan- 
uary 1, 1854.  Of  this  sum  $10,188  63  was  carried  to  the  surplus  fund  June 
30,  1863. 

The  Act  of  July  25,  1868,  reappropriated  the  amount  of  $10,183  63, 
but  only  one  claim  for  $538  11  was  paid  therefrom,  and  the  remainder, 
$9,645  52,  was  carried  to  the  surplus  fund  on  July  1,  1874. 

The  Act  of  March  3, 1881  (21  Stat.,  510),  reappropriated  a  sufficient  sum 
to  pay  four  bonds  described  in  said  Act,  and  for  that  purpose  the  sum  of 
$1,288  36  was  reappropriated. 

The  balance  remaining  in  the  surplus  fund  can  not  be  used  for  further 
payments  on  this  account  without  additional  authority  from  Congress. 

Respectfully  vours, 

W.  E.  SMITH, 

Assistant  Secretary. 
[Copy.] 

Treasury  Department,  Third  Auditor's  Office,        } 
WashIxNGTon,  D.  C,  May  5,  1886.  j 

Hon.  C.  F.  Fairchild.  Acting  Secretary  of  the  Treasury: 

Sir:  I  return  the  communication  addressed  you  by  Hon.  Barclay  Hen- 
ley, M.  C,  on  fourth  instant,  relative  to  the  California  war  bonds,  for  the 
payment  of  which  provision  was  made  by  the  Act  of  August  5,  1854,  as 
amended  by  Acts  of  August  18,  1856,  and  June  23,  1860. 
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As  there  yet  remains  unpaid  bonds  to  a  greater  amount  than  the  balance 
in  the  surphis  fund  ($8,357  16),  I  see  no  reason  why  such  balance  should 
not  be  made  available  by  reappropriation.  It  would,  however,  be  unjust 
to  make  the  reappropriation  applicable  specially  to  the  bonds  redeemed 
and  now  held  by  the  State,  as  there  is  good  reason  to  believe  that  some 
bonds  are  held  by  private  parties.  All  holders,  whether  the  State  or  indi- 
viduals, should  stand  upon  a  common  footing,  applying  to  all  the  natural 
rule  of  payment  as  the  bonds  shall  be  presented,  so  long  as  the  fund  holds 
out. 

Provision  should  be  made  fixing  the  date  to  which  interest  should  be 
allowed.  I  suppose  the  fact  to  be  that  the  exhibit  first  submitted  by  the 
State  to  Congress  computed  the  aggregate  of  the  then  ascertained  expenses, 
inclusive  of  interest  to  January  i,  1854.  to  be  $924,259  65,  and  that  this 
was  the  basis  upon  which  the  appropriation  of  that  sum,  as  a  maximum, 
was  made  by  the  Act  of  August  5.  1854.     (10  Statutes,  5823.) 

At  all  events,  the  California  Commissioners  referred  to  in  Act  of  Con- 
gress of  August  18,  1856  (11  Statutes.  91),  seem  to  have  known  that  said 
sum  would  suffice  to  pay  the  bonds  with  interest  only  to  January  1,  1854; 
and  in  all  their  awards  they  limited  the  allowance  of  interest  to  that  date. 
Hence  the  vast  majority  of  the  bonds  were  paid  upon  that  basis.  Under 
the  peculiar  wording  of  the  Act  of  June  23,  1860,  interest  upon  the  few 
bonds  paid  under  it  was  allowed  to  July  1.  1860. 

Bv  Act  of  August,  1854.  Congress  proffered  to  the  State  reimbursement  of 
such  expenses  as  it  should  prove  to  have  been  incurred,  not  exceeding  the 
maximum  named.  But,  the  State  being  dissatisfied  with  this  proposition. 
Congress,  two  years  later,  at  the  instance  of  the  State,  by  the  Act  of  August, 
1856,  offered  to  redeem  the  bonds  issued  by  the  State,  and  made  the  fund 
before  appropriated  applicable  to  that  purpose.  The  opportunity  was  there- 
fore given  to  all  bondholders  to  present  their  bonds  at  once.  Although 
there  was  no  specific  hmitation  as  to  the  time  in  which  bonds  should  136 
presented,  I  think  it  was  not  contemplated  by  the  Act  of  1856  to  offer  to  a 
bondholder  the  pri\'ilege  of  holding  his  bond  indefinitely,  up  to  the  expira- 
tion of  its  terms,  and  drawing  interest  thereon  from  the  United  States  for 
the  period  during  which  he  might  desire  to  hold  the  same  as  a  safe  and 
profitable  investment;  and  the  appropriation  would  have  fallen  far  short  of 
pajmient  upon  that  basis. 

In  my  judgment,  interest  ought  not  to  be  allowed  for  any  period  after  the 
United  States  had  offered  to  redeem  the  bonds  and  had  provided  a  fund  for 
that  purpose. 

Very  respectfullv, 

JNO.  S.  WILLIAMS, 
Auditor. 

[Copy.] 

Treasury  Department,  ) 
June  22,  1886.      \ 
Hon.  Barclay  Henley,  House  of  Representatives: 

Sir:  In  reply  to  your  communication  of  the  nineteenth  instant,  requesting 
copies  of  letters  heretofore  sent  to  you  in  regard  to  the  unexpended  balance 
of  appropriations  made  for  suppressing  Indian  hostilities  in  California.  I 
have  the  honor  to  inclose  copv  of  Department's  letter  of  March  20,  1886, 
and  of  the  Third  Auditor's  letter  of  May  5,  1886. 

Respectfully  vours, 

W.  E.  SMITH, 

Assistant  Secretary. 
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[Copy.] 

Treasury  Department,  July  2,  1886. 

Hon.  Barclay  Henley,  House  of  Representatives: 

Sir:  In  reply  to  your  communication  of  yesterday's  date,  I  have  the 
honor  to  inform  you  that  of  the  *f  400,000  appropriated  by  the  Act  of  ilarch 
2,  1861  (12  Stat.  p.  199),  for  payment  to  the  State  of  California  for  ex- 
penses incurred  in  suppressing  Indian  hostilities  in  the  years  1854-55-56- 
58-59,  the  sum  of  $169,470  24  remained  unexpended  and  was  carried  to 
the  Surplus  Fund  on  the  thirtieth  of  June,  1864. 

Respectfully  yours, 

C.  S.  FAIRCHILD, 
Acting  Secretary, 

EXHIBIT  No.  26>^. 

House  of  Representatives  United  States,         ) 
Washington,  D.  C,  March  31,  1886.  S 

Hon.  Samuel  J.  Randall,  Chairman  Committee  on  Appropriations,  and 
Chairman  Sub-Committee  in  charge  of  the  Sundry  Civil  Appropriation 
Bill: 

My  Dear  Sir:  First — I  have  the  honor  to  inclose  you  herewith  an  item 
which  I  respectfully  ask  may  be  included  by  you  in  the  '^Sundry  Civil 
Appropriation  BiU"  when  reported  to  the  House  from  your  honorable  Com- 
mittee on  Appropriation. 

Second — Also,  find  heremth  an  original  letter  dated  March  20, 1886.  from 
the  Assistant  Secretary  of  the  Treasury,  setting  forth  that  the  sum  named 
in  my  said  inclo.sed  item,  to  yvit,  $8,357  16,  is  now  an  unexpended  balance 
in  the  Treasury,  but  which  balance  cannot  be  made  available  for  the  benefit 
of  the  State  of  Cahfornia  without  additional  authority  from  or  legislation  b\^ 
Congress.  Hence,  this  my  request  as  herein  made,  and  the  legal  necessity 
thereof  at  this  time. 

During  the  Forty-eighth  Congress  I  made  a  request  similar  to  the  fore- 
going, but  it  seems  to  have  been  inadvertently  overlooked. 

I  shall  be  gratified,  therefore,  if  you  and  your  Committee  on  Appropriation 
will  be  kind  enough  to  give  this  matter  special  consideration  at  this  time 
bv  having  this  provision  inserted  in  vour  "  Sundry  Ci\'il  Appropriation 
Bill."  and  oblige. 

Yours,  very  respectfully, 

BARCLAY  HENLEY. 
M.  C.  from  California. 

House  of  Repkesentativk.s  United  States,         > 
Washington,  D.  C,  March  31, 1886.  J 

"That  the  unexpended  balance  of  eight  thousand  three  hundred  and  fifty-seven  dollars 
and  sixteen  cents  of  the  appropriation  made  by  Congress  .July  25, 18(W  (U.  S.  Stats.,  vol.  1.5, 
p.  175),  to  refund  to  the  State  of  California  expenses  incurred  in  suppressing  Indian  hos- 
tilities," and  curried  to  the  Surplus  Fund,  be  and  the  same  is  hereby  reappropriated ;  and 
the  Secretary  of  the  Treasury  is  hereby  authorized  and  directed  to  pay  said  sum  to  the 
State  of  California  upon  the  surrender  by  her  to  said  Secretary  of  the  bonds  issued  by  her 
in  payment  of  said  expenses,  and  which  bonds  have  been  heretofore  redeemed  and  paid 
by  said  State  in  said  sum  and  not  heretofore  paid  by  the  United  States,  and  the  aforesaid 
sum  shall  be  paid  to  said  State  upon  her  furnishing  the  Secretary  of  the  Treasury  satis- 
factory evidence  that  said  bonds  so  issued  have  been  redeemed,  paid,  and  canceled  by 
said  State,  under  and  by  the  authority  of  the  Legislature  thereof,  to  the  extent  of  saicl 
unexpended  balance. 


892 

House  of  Representatives  United  States.        ) 
Washington,  D.  C,  May  7,  1886.  j 

Hon.  Samuel  J.  Randall,  Chairman  Committee  on  Appropriations,  U.  S. 
House  of  Representatives: 

Sir:  Inclosed  herewith  please  find  a  memorandum,  which  I  ask  may, 
by  your  honorable  Committee  on  Appropriations,  be  inserted  as  an  item  in 
the  Sundry  Civil  Ajjpropriation  Bill,  Fort3'-ninth  Congress,  first  session. 
In  support  whereof  please  find  the  letter  of  the  Treasury  Department  of 
May  6,  1886,  inclosing  the  report  of  the  honorable  Third  Auditor  of  May 
o,  1886,  recommending  that  said  sum  of  $8,357  16  be  reappropriated. 

Respectfully, 

BARCLAY  HEXLEY. 
M.  C.  from  California. 

House  of  Representatives  United  States,         ) 
Washlngton,  D.  C,  June  5,  1886.  j 

Hon.  Samuel  J.  Randall,  Chairman  Committee  on  Appropriations : 

Sir:  I  in^'ite  your  attention  to  the  following  statement  of  facts: 

First — There  is  now  in  the  Treasury,  heretofore  appropriated  by  Con- 
gress, an  unexpended  balance  of  $8,357  16,  and  which  ha^•ing  been  car- 
ried into  the  Surplus  Fund,  has  to  be  reappropriated  in  order  to  be  avail- 
able for  the  State  of  California.  (See  Exhibits  Xos.  1  and  2  herewith.) 
This  information  you  will  perceive  is  contained  in  a  report  to  me  b}^  the 
honorable  Secretarv  of  the  Treasurv,  under  date  of  March  20,  1886,  Mav 
6,  1886,  and  May  o,  1886. 

Second — I  thereupon  submitted  said  information  to  your  honorable  Com- 
mittee, with  request  that  there  be  inserted  in  the  ''  Sundry  Ci^il  Appropri- 
ation Bill"  an  item  to  reappropriate  said  $8,357  16  for  the  purposes  for 
which  the  original  appropriation  was  made  b}"  Congress. 

Third — Upon  doing  this  I  was  given  to  understand  that  such  informa- 
tion should  reach  your  committee  through  the  Speaker  of  the  House. 

Fourth — Wherefore  on  tenth  May,  1886,  I,  in  the  House,  introduced  a 
resolution  calling  formally  again  upon  the  Secretary  of  the  Treasury  for 
this  information,  so  that  it  and  the  reply  thereto  should  reach  your  com- 
mittee through  the  Speaker. 

Fifth — The  resolution  was  referred  to  the  War  Claim  Committee,  and  I 
learn  that  upon  that  committee's  communicating  with  the  Treasury  Depart- 
ment, it  is  informed  that  the  information  sought  by  said  resolution  had 
already  been  communicated  to  me,  and  that  said  "War  Claim  Committee 
seems  to  be  at  a  loss  to  know  why  this  peculiar  (red  tape  riding  around 
Robin  Hood's  barn)  proceeding  is  necessary — a  matter  which  I  myself 
think  should  not  make  any  rules  of  the  House,  or  of  any  committees,  be 
rendered  necessar3\  The  one  object  being  is,  that  of  getting  before  3'our 
honorable  Committee  on  Appropriations  the  official  facts,  as  contained  in 
the  Report  of  the  Secretarv  of  the  Treasurv  of  twentieth  March,  1886,  and 
fifth  and  sixth  of  May,  1886. 

Wherefore  I  now  very  respectfully  ask  your  honorable  Committee  to 
take  cognizance  of  said  report  of  the  honorable  Secretarv  of  the  Treasury, 
and  that  j'ou  may  be  pleased  to  have  inserted  in  the  Sundry  Civil  Ap- 
propriation Bill  an  item  as  follows,  to  wit: 


393 

That  the  unoxjieiukHl  balance  of  $8,357  Ki  of  the  a]ipropriation  made  bv  Congress 
August  5,  ISoJ  (10  Statutes,  582),  as  supplemented  bv  Acts  of  August  18,  ISoG  (11  Statutes, 
91),  and  June  2.H,  isco  (1L>  Statutes,  104),  and  July  2r,,  181)8  (15  Statutes,  175),  and  March  3, 
1881  (21  Statutes,  olO),  be  and  the  same  is  hereby  reappropriated ;  and  the  Secretary  of  the 
Treasury  is  hereby  authorized  and  directed  to  i>ay  said  sum  to  the  State  of  California, 
upon  the  surrender  by  her  to  said  Secretary  of  bonds  issued  by  her  in  payment  of  the 
expenses  referred  to  in  said  Acts,  which  have  been  heretofore  redeemed  and  paid  by  said 
State  in  said  sum,  and  not  heretofore  paid  by  the  United  States;  and  the  aforesaid  sum 
shall  be  paid  said  State  upon  her  furnishing  said  Secretary  with  satisfactory  evidence 
that  bonds  so  issued  have  been  redeemed,  paid,  and  canceled  by  said  State,  imder  and  by 
the  authority  of  the  Legislature  thereof,  to  the  extent  of  said  unexpended  balance;  pro- 
vided, that  no  payment  be  made  for  any  sum  earned  by  said  bonds  after  May  3, 18G2. 

In  view  of  all  the  foregoing,  and  the  equity  now  due  to  the  State  of 
California  in  these  premises,  I  now  ask  that  this  matter  have  your  careful 
consideration,  and  that  of  your  honorable  Committee  on  Appropriations, 
at  this  time. 

Respectfully, 

BARCLAY  HENLEY, 
M.  C.  from  California. 


EXHIBIT  No.  27. 

Forty-ninth  Congress,  first  session.    H.  R.  5543. 

In  the  Senate  of  the  United  States.  April  6, 1886 — Referred  to  the  Com- 
mittee on  Appropriations  and  ordered  to  be  printed. 

AMENDMENT 

Intended  to  be  proposed  by  Mr.  Stanfo^rd  to  the  bill  (H.  R.  5543)  making 
appropriations  for  the  current  and  contingent  expenses  of  the  Indian  Depart- 
ment, and  for  fulfilling  treaty  stipulations  with  various  Indian  tribes,  for 
the  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-seven,  and  for 
other  purposes,  ^'iz.:     Insert  the  following: 

That  the  unexpended  balance  of  eight  thousand  three  hundred  and  fifty- 
seven  dollars  and  sixteen  cents  of  the  appropriation  made  by  Congress 
July  twenty-fifth,  eighteen  hundred  and  sixty-eight  (United  States  Statutes, 
volume  fifteen,  page  one  hundred  and  seventy-five), '"  to  refund  to  the  State 
of  California  expenses  incurred  in  suppressing  Indian  hostilities,"  and 
(parried  to  the  surplus  fund,  be  and  the  same  is  hereby  reappropriated; 
and  the  Secretary  of  the  Treasury  is  hereby  authorized  and  directed  to  pay 
said  sum  to  the  State  of  California  upon  the  surrender  by  her  to  said  Sec- 
retary of  the  bonds  issued  by  her  in  payment  of  said  expenses,  and  which 
bonds  have  been  heretofore  redeemed  and  paid  by  said  State  in  said  su2n, 
and  not  heretofore  paid  by  the  United  States:  and  the  aforesaid  sum  shall 
be  paid  to  said  State  upon  her  furnishing  the  Secretary  of  the  Treasury 
satisfactory  evidence  that  said  bonds  so  issued  have  been  redeemed,  paid, 
and  canceled  by  said  State,  under  and  by  the.  authority  of  the  Legislature 
thereof,  to  the  extent  of  said  unexpended  balance. 
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EXHIBIT  No.  28. 

Before  the  Forty-ninth  Congress,  first  session. 

STATEMENT  IN  SUPPORT  OF  THE  AMENDMENT  TO  THE 
DEFICIENCY  APPROPRIATION  BILL  AS  PROPOSED  BY  SEN- 
ATOR HEARST  OF  CALIFORNIA. 

Said  amendment  being  as  follows,  to  wit:  Forty -ninth  Congress,  first 
session.     H.  R.  9726. 

In  the  Senate  of  the  United  States.  July  3,  1886 — Referred  to  the 
Committee  on  Appropriations,  and  ordered  printed. 

Amendment  intended  to  be  proposed  by  Mr.  Hearst  to  the  bill  (H.  R. 
9726)  making  appropriations  to  supply  deficiencies  in  the  appropriations 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-six, 
and  for  prior  years,  and  for  other  purposes,  viz.:  Insert  the  following: 

That  so  much  of  the  unexpended  balances  of  the  appropriations  made 
by  Congress  under  the  Acts  approved  August  fifth,  eighteen  hundred  and 
fifty-four  (tenth  Statutes,  page  five  hundred  and  eighty-two),  and  August 
eighteenth,  eighteen  hundred  and  fifty-six  (eleventh  Statutes,  page  ninety- 
one),  and  March  second,  eighteen  hundred  and  sixty-one  (twelfth  Statutes, 
page  one  hundred  and  ninety-nine),  as  may  be  necessary  therefor,  be  and 
the  same  are  hereby  reappropriated ;  and  the  Secretary  of  the  Treasury  is 
hereby  authorized  and  directed  to  pay  said  sums  to  the  State  of  California 
upon  the  surrender  by  her  to  said  Secretary  of  bonds  issued  by  her  in 
payment  of  expenses  incurred  by  her  in  the  suppression  of  Indian  hostili- 
ties in  said  State  prior  to  March  second,  eighteen  hundred  and  sixty-one, 
and  which  bonds  have  been  heretofore  redeemed  and  paid  by  said  State  in 
said  sums,  and  not  heretofore  paid  or  redeemed  by  the  United  States;  and 
the  aforesaid  sums  shall  be  paid  to  said  State  only  upon  the  condition  of 
furnishing  said  Secretary  with  evidence  satisfactory  to  him  that  the  bonds 
so  issued  have  been  redeemed,  paid,  and  canceled  b}^  the  State  officers  of 
said  State  under  and  by  authority  of  the  Legislature  thereof,  and  to  the 
extent  of  said  unexpended  and  reappropriated  balances;  provided,  hoioever, 
that  no  payment  shall  be  made  by  said  Secretary  to  said  State  for  any 
sums  earned  by  said  bonds  after  May  third,  eighteen  hundred  and  sixty- 
two. 

The  object  of  this  amendment  is  to  reimburse  the  State  of  California  in 
the  sum  of  $53,234  90  for  and  on  account  of  certain  California  Indian  war 
bonds,  aggregating  that  sum,  which  were  issued  by  said  State  in  pajanent 
of  expenses  incurred  by  her  in  the  suppression  of  Indian  hostilities  therein 
prior  to  March  2,  1861,  and  which  bonds  subsequent  thereto  were  paid  and 
redeemed  and  canceled  by  the  proper  State  officers  of  said  State  acting 
therein  under  the  authority  of  the  Legislature  thereof,  and  which  bonds 
have  never  heretofore  been  paid  or  redeemed  by  the  United  States;  the 
same  to  be  paid  out  of  the  unexpended  balances  of  the  appropriations 
heretofore  made  by  Congress,  and  which  balances  have  lapsed  and  been 
heretofore  carried  into  the  surplus  fund. 

Of  the  appropriations  made  by  Congress  in  its  Act  of  August  5,  1854  (10 
Statutes,  page  582),  and  the  same  repeated  in  its  Act  of  August  18,  1856, 
(11  Statutes,  page  91),  there  now  remains  unexpended  and  available  for 
this  purpose,  but  carried  into  the  surplus  fund,  and  which  the  Secretary  of 
the  Treasury  states  cannot  be  used  for  further  payment  on  this  account 
without  additional  authority  from  Congress,  the  sum — 
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As  per  Exhibit  "A"  herewith,  of |8,357  IG 

As  per  Exhibit  "B"  herewith,  of 1()9,470  24 

Making  a  total  of  sairt  unexpended  balances  of $177,827  40 

And  of  which  amount  it  is  now  proposed  by  said  amendment  to  reappropriate 
thesum  of . |53,234  90 

Exhibit  A. 

Treasury  Department,  March  20,  ISSfi. 
Hon.  Barclay  Henley,  Ifonne  of  Representatives: 

Sir:  In  reply  to  your  communication  of  the  nineteenth  instant,  asking  what  amount  of 
the  appropriation  made  by  Congress  by  Act  of  August  5,  1854,  and  subsequent  Acts  for 
the  suppression  of  Indian  hostilities  in  California,  remains  unexpended,  I  have  the  honor 
to  inform  vou  that  the  Act  of  August  5,  1854  (10  Stat.,  582),  as  modified  by  Acts  of  August 
18,  185(i  (11  Stat.,  91),  and  June  23,  18(30  (12  Stat.,  104),  appropriated  $924,259  (i5  to  redeem 
California  war  bonds  issued  for  expenses  incurred  prior  to  January  1,  1854.  Of  this  sum 
$10,188  (53  was  carried  to  the  surplus  fund  June  30,  18G3. 

The  Act  of  July  25,  18G8,  reappropriated  the  amount  of  $10,183  68,  but  only  one  claim 
for  $538  11  was  paid  therefrom,  and  the  remainder— $9,645  52 — was  carried  to' the  surplus 
fund  on  July  1,  1874. 

The  Act  of  March  3, 1881  (21  Stat.,  510),  reappropriated  a  sufficient  sum  to  pay  four  bonds 
described  in  said  Act,  and  for  that  purpose  the  sum  of  $1,288  36  was  reappropriated. 

The  balance  remaining  in  the  surplus  fund  cannot  be  used  for  further  payments  on  this 
account  without  additional  authority  from  Congress. 
EespectfuUy  yours, 

W.  E.  SMITH,  Assistant  Secretary. 

Exhibit  B. 

Treasury  Department,  July  2,  1886. 
Hon.  Barclay  Henley',  House  of  Representatives: 

Sir:  In  reply  to  vour  communication  of  j'esterday's  date,  I  have  the  honor  to  inform 
you  that  of  the  $400,000  appropriated  by  the  Act  of  March  3, 1861  (12  Stat.,  p.  199),  for  pay- 
nient  to  the  State  of  California  for  expenses  incurred  in  suppressing  Indian  hostilities  in 
the  years  1854,  1855, 1856, 1858,  and  1859,  the  sum  of  $169,470  24  remained  unexpended,  and 
was  carried  to  the  surplus  fund  on  the  thirtieth  of  June,  1864. 
Respectfully  j^ours, 

C.  S.  FAIRCHILD,  Acting  Secretary. 

Of  the  Indian  war  bonds  issued  by  the  State  of  California  under  its  Act  of  Feb- 
ruary 15, 1851,  the  sum  as  paid  by  said  State  is $2,190  00 

And  of  the  Indian  war  bonds  issued  by  the  State  of  California  under  its  Act  of 
May  3,  1852,  the  sum  as  paid  by  said  State  is 36,580  48 

And  of  the  Indian  war  bonds  issued  by  the  State  of  California  under  its  Act  of 
April  25,  1857,  the  sum  as  paid  by  said  State  is 14,464  42 

Making,  as  aforesaid,  a  total  aggregate  of $53,234  90 

All  of  these  bonds  were  redeemed  and  paid  and  canceled  by  the  State  of 
California  subsequent  to  the  dates  when  said  unexpended  balances  lapsed 
into  the  Treasury,  and  none  of  same  were  in  her  possession  prior  to  said 
date,  after  the  issue  thereof. 

These  bonds  from  time  to  time  have  been  heretofore  redeemed  and  paid 
by  the  State  of  California,  under  special  Acts  of  her  Legislature,  as  the 
same  were  presented  to  her  by  the  holders  thereof,  said  State  relying,  as  she 
did  then  and  does  now,  upon  the  good  faith  of  the  United  States  to  redeem 
and  pay  the  same  upon  presentation  by  her,  and  as  others  have  been  here- 
tofore paid  by  the  United  States  whenever  presented. 

The  United  States  has  sustained  no  loss  whatever  by  virtue  of  the  non- 
presentation  thereof  prior  to  this  date,  and  whatever  loss  there  has  been 
sustained  in  these  premises,  and  by  virtue  of  a  presentation  thereof  only  at 
this  date  has  been  that  of  the  State  of  California,  and  not  otherwise. 

Wherefore,  in  view  of  the  foregoing  facts,  it  is  respectfully  suggested  and 
now  submitted  that  said  amendment  might  be  appropriately  changed  so  as 
to  read  as  follows,  to  wit: 

That  the  sum  of  •$8,357  16,  being  the  unexpended  balance  of  the  appro- 
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priation  made  by  Congress,  under  the  Acts  approved  August  5,  1854  (10 
Stat.  p.  582),  and  August  18,  1856  (11  Stat.  p.  91),  and  the  sum  of  144.- 
877  74  of  the  unexpended  balance  of  the  appropriation  made  by  Congress 
under  the  Act  approved  March  2,  1861  (12  Stat.  p.  199),  be  and  the  same 
are  hereby  reappropriated:  and  the  Secretary  of  the  Treasury  is  hereby 
authorized  and  directed  to  pay  said  sums  to  the  State  of  Cahfornia,  upon 
the  surrender  by  her  to  said  Secretary,  of  bonds  issued  by  her  in  pa^nnent 
of  expenses  incurred  by  her  in  the  suppression  of  Indian  hostilities  in  said 
State  prior  to  March  2,  1861.  and  which  bonds  have  been  heretofore 
redeemed  and  paid  by  said  State  in  said  sums,  and  not  heretofore  paid  or 
redeemed  by  the  United  States;  and  the  aforesaid  sums  shall  be  paid  to 
said  State  only  upon  the  condition  of  furnishing  said  Secretary  with  evi- 
dence satisfactor}'  to  him,  that  bonds  so  issued'have  been  redeemed,  paid, 
and  canceled  by  the  State  officers  of  said  State  under  and  by  the  author- 
ity of  the  Legislature  thereof,  to  the  extent  of  said  unexpended  and  reap- 
propriated balances;  provided ^  however,  that  no  papnent  shall  be  made  by 
said  Secretarv  to  said  State  for  any  sums  earned  bv  said  bonds  after  May 
3,  1862. 

Respectful! V  submitted. 

JOHN  MULLAN, 
Agent  and  Attorney  for  the  State  of  California. 


EXHIBIT  No    29. 

Forty -ninth  Congress,  first  session.    H.  E.  5209. 

In  the  House  of  Representatives.    February  8. 1886 — Read  t"s^-ice,  referred 
to  the  Committee  on  Indian  Affairs,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL 

In  relation  to  Indian  depredations. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Court  of  Claims  shall 
have  power  to  hear  and  determine  all .  claims  for  depredations  committed 
by  Indians  arising  under  section  seventeen  of  the  Act  of  Congress  of  June 
thirtieth,  eighteen  hundred  and  thirty-four,  entitled  ''An  Act  to  regulate 
trade  and  intercourse  with  the  Indian  tribes  and  to  preserve  peace  on  the 
frontiers." 

Sec.  2.  That  the  Secretary  of  the  Interior,  or  the  Secretary-  of  the  Senate, 
or  the  Clerk  of  the  House  of  Representatives,  as  the  case  may  be,  shall 
transmit  to  the  Court  of  Claims  for  adjudication  all  claims  heretofore  pre- 
sented to  the  Interior  Department  or  to  Congress,  with  all  vouchers,  papers, 
proofs,  and  documents  pertaining  thereto,  and  the  same  shall  be  there  pro- 
ceeded in  under  such  rules  as  said  Court  may  adopt. 

Sec.  3.  That  the  Attorney-General,  or  his  assistants  under  his  direc- 
tion, shall  appear  therein  to  defend  the  Ignited  States  and  the  Indians  in 
all  such  actions,  with  the  same  power  to  interpose  counter-claims,  offsets, 
defenses  for  fraud  and  other  defenses  as  now  given  in  said  Court. 

Sec.  4.  That  the  same  right  of  appeal  to  the  Supreme  Court  of  the 
United  States  existing  in  other  cases  in  the  Court  of  Claims  shall  exist  in 
the  cases  considered  under  this  Act. 
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Sec.  5.  That  no  person  shall  be  excluded  from  testifying  in  cases  under 
this  Act  on  account  of  being  a  party  or  interested;  and  the  affidavits  and 
other  evidence  heretofore  filed  in  Congress  or  in  the  departments  in  such 
cases  may  be  considered  by  said  Court,  and  such  weight  shall  be  given  to 
such  e\adence  as  the  Court  may  deem  proper. 

Sec.  6.  Tliat  in  all  cases  where  the  depredation  was  committed  by  a 
tribe  of  Indians,  or  by  members  of  a  tribe,  to  which  annuities  are  due 
from  the  United  States,  the  Court  of  Claims  shall  make  said  fact  a  part  of 
their  judgment. 

Sec.  7.  That  in  all  cases  where  the  Court  shall  find  in  accordance  with 
the  preceding  section,  that  annuities  are  due,  the  amount  of  the  judgments 
shall  be  deducted  and  paid  from  said  annuities;  and  if  there  be  no 
annuities  due,  then  the  amount  of  the  judgments  shall  be  charged  against 
the  tribe  of  Indians  by  which,  or  by  members  of  which,  the  depredations 
were  committed,  and  the  same  shall  be  deducted  and  paid  from  any  funds 
which  may  be  or  become  due  to  said  Indians  from  the  sale  of  their  lands 
or  from  any  appropriation  that  may  be  made  for  the  benefit  of  such  tribe, 
other  than  appropriations  for  their  current  and  necessary  subsistence,  sup- 
port, and  education :  and  if  there  be  no  such  fund  or  appropriation  avail- 
able, then  the  same  shall  be  paid  out  of  the  public  Treasury. 

Sec  8.  That  in  all  said  claims  arising  six  years  or  more  prior  to  the 
passage  of  this  Act,  whether  heretofore  presented  or  not,  a  petition  shall  be 
presented  to  the  Court  within  three  \^ears  from  the  date  hereof,  and  not 
thereafter;  and  in  all  such  claims  arising  less  than  six  years  prior  to  the 
date  hereof,  or  which  may  hereafter  arise,  a  petition  shall  be  so  presented 
within  six  years  from  the  date  of  such  depredation,  and  not  thereafter; 
and  all  claims  for  Indian  depredations  not  so  presented  within  the  time 
limited  by  this  section  shall  be  forever  barred,  and  shall  not  be  considered 
by  any  department  of  the  Government. 


Forty-ninth  Congress,  first  session.     H.  R.  8080. 

In  the  House  of  Representatives.     April  19,  1886 — Read  twice,  referred 
to  the  Committee  on  Indian  Affairs,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL 

Making  an  apjrropriation  for  the  purpose  of  paying  Indian  depredation 
claims  ivhich  have  been  audited  and  approved  by  the  Secretary  of  the  Inte- 
rior and  reported  to  Congress. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  there  be  and  hereby  is 
appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  appropri- 
ated, the  sum  of  five  millions  of  dollars,  or  so  much  thereof  as  may  be  nec- 
essary to  pay  the  Indian  depredation  claims  which  have  been  heretofore 
filed  and  investigated  under  the  direction  of  the  Secretary  of  the  Interior 
and  reported  by  him  to  Congress,  in  pursuance  of  the  laws  of  Congress, 
and  in  accordance  with  the  rules  and  regulations  prescribed  by  the  Secre- 
tary of  the  Interior. 
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Forty-ninth  Congress,  first  session.    H.  R.  8082. 

In  the  House  of  Representatives.     April  19,  1886 — Read  twice,  referred 
to  the  Committee  on  Indian  Affairs,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A   BILL 

In  relation  to  Indian  depreciations. 

Be  it  enacted  hy  the  Senate  and  House  of  Represeniatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  Court  of  Claims  shall 
have  power  to  hear  and  determine  all  claims  for  depredations  committed 
by  Indians  embraced  within  the  terms  of  section  twenty-one  hundred  and 
fifty-six  of  the  Revised  Statutes,  whether  the  said  claims  have  been  hereto- 
fore presented  to  the  Interior  Department  or  Congress  or  not. 

Sec.  2.  That  the  Secretary  of  the  Interior,  or  the  Secretary  of  the  Senate, 
or  the  Clerk  of  the  House  of  Representatives,  as  the  case  may  be,  shall, 
immediately  after  the  passage  of  this  Act,  transmit  to  the  Court  of  Claims 
for  adjudication  all  claims  for  Indian  depredations  heretofore  presented  to 
the  Interior  Department  or  to  Congress,  with  all  vouchers,  papers,  proofs, 
and  documents  pertaining  thereto,  and  upon  the  presentation  of  a  petition 
on  behalf  of  any  claimant  within  the  time  hereinafter  limited,  the  same 
shall  be  there  proceeded  in  under  such  rules  as  said  Court  may  adopt. 

Sec.  3.  That  the  Attorney-General,  or  his  assistants  under  his  direction, 
shall  appear  therein  to  defend  the  United  States  and  the  Indians  in  all 
such  actions,  with  the  same  power  to  interpose  counter-claims,  ofisets, 
defenses  for  fraud,  and  other  defenses  as  now  given  in  said  Court. 

Sec.  4.  That  the  same  right  of  appeal  to  the  Supreme  Court  of  the 
United  States  existing  in  other  cases  in  the  Court  of  Claims  shall  exist  in 
the  cases  considered  under  this  Act. 

Sec.  5.  That  no  person  shall  be  excluded  from  testifying  in  cases  under 
this  Act  on  account  of  being  a  party  or  interested;  and  the  affidavits 
and  other  evidence  heretofore  filed  in  Congress  or  in  the  departments  in 
such  cases  may  be  considered  by  said  Court,  and  such  weight  shall  be 
given  to  such  evidence  as  the  Court  may  deem  proper. 

Sec.  6.  That  the  Court  of  Claims  shall,  in  every  judgment  rendered 
under  this  Act,  find  the  tribe  of  Indians  by  which,  or  by  members  of  which, 
the  depredation  was  committed,  and  whether  annuities  or  other  funds  are 
due  to  said  tribe  from  the  United  States. 

Sec.  7.  That  the  amount  of  any  judgment  so  rendered  shall  be  charged 
against  the  tribes  by  which,  or  by  members  of  which,  the  Court  shall  find 
that  the  depredation  was  committed,  and  shall  be  deducted  and  paid  in 
the  following  manner:  First,  from  any  annuities  due  said  tribe  from  the 
United  States;  second,  if  no  annuities  are  due  or  available,  from  any  other 
funds  due  said  tribe  from  the  United  States,  arising  from  the  sale  of  their 
lands  or  otherwise;  third,  if  no  such  funds  are  due  or  available,  from  any 
appropriations  for  the  benefit  of  said  tribe,  other  than  appropriations  for 
their  current  and  necessary  support,  subsistence,  and  education;  and,  fourth, 
if  no  such  annuity,  fund,  or  appropriation  is  due  or  available,  the  amount 
of  the  judgment  shall  be  paid  from  the  public  Treasury;  provided,  that 
any  amount  so  paid  from  the  public  Treasury  shall  remain  a  charge  against 
such  tribe,  and  shall  be  deducted  from  any  annuity,  fund,  or  appropriation 
hereinbefore  designated  which  may  hereafter  become  due  from  the  United 
States  to  such  tribe. 
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Sec.  8.  Tliat  in  all  said  claims  which  have  arisen  prior  to  the  passage 
of  this  Act,  whether  heretofore  presented  or  not,  a  petition  on  hehalf  of  the 
claimant  shall  be  presented  to  the  Court  within  three  years  from  the  date 
hereof,  and  not  thereafter;  and  in  all  such  claims  arising  less  than  six  years 
prior  to  the  date  hereof,  or  which  may  hereafter  arise,  such  petition  shall 
be  so  presented  Avithin  six  years  from  the  date  of  such  depredation,  and  not 
thereafter;  and  all  claims  for  Indian  depredations  not  so  presented  within 
the  time  limited  by  this  section  shall  be  forever  barred,  and  shall  not  be 
considered  by  any  department  of  the  Government. 


Forty-ninth  Congress,  first  session.    H.  R.  No.  9729. 
[Report  No.  3117.] 

In  the  House  of  Representatives.  June  30,  1886 — Read  twice,  committed 
to  the  Committee  of  the  Whole  House  on  the  state  of  the  Union,  and 
ordered  to  be  printed. 

]\Ir.  Hailey,  from  the  Committee  on  Indian  Affairs,  reported  the  follow- 
ing bill  as  a  substitute  for  H,  R.  No.  7849: 

A  BILL 

To  estnhlish  a  Board  of  Commissioners  to  examine,  adjust,  and  report  on  all 
claims  arising  out  of  Indian  treaties  and,  depredations  committed  by  Vi- 
dians, and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  President  of  the  L^nited 
States  is  hereby  authorized  and  directed  to  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  three  Commissioners,  who  shall  each  hold  office 
until  the  completion  of  the  work  hereinafter  assigned  to  them,  unless  sooner 
removed  by  the  President.  Said  Commissioners  shall  be  designated  by  the 
President  as  the  Board  of  Indian  Depredation  Claims,  one  of  which  he 
shall  designate  as  Chairman  of  said  Board.  They  shall  perform  the  duties 
hereinafter  prescribed.  They  shall  each  receive  an  annual  salary  of  three 
thousand  dollars,  to  be  paid  in  monthly  payments.  In  addition  to  their 
salary  they  shall  each  receive  their  necessary  traveling  expenses  while  in 
the  performance  of  their  duty.  They  shall  each  take  the  usual  oath  of 
office  before  entering  upon  the  discharge  of  their  duties.  They  shall  have 
power  to  summon  witnesses,  administer  oaths,  and  make  all  such  needful 
rules  and  regulations  as  they  may  find  necessary  to  carry  out  the  objects  of 
this  Act  and  to  preserve  order.  Any  two  of  said  Commissioners  shall  con- 
stitute a  quorum  to  do  business,  and  they  shall  hold  their  regular  sessions 
in  the  city  of  Washington,  District  of  Columbia;  but  they  may  hold  special 
sessions  in  the  Indian  Territorv,  or  at  such  other  place  or  places  as  they 
may  deem  best,  to  obtain  information  and  evidence  to  enable  them  to 
arrive  at  just  conclusions;  and  in  that  case  each  one  niay  act  separately,  if 
so  decided  upon  by  the  full  Commission,  but  such  separate  action  shall  be 
submitted  to  the  Commission  in  general  session. 

Sec.  2.  That  the  Secretary  of  the  Interior  shall  provide  a  suitable  office, 
with  necessary  office  furniture  and  stationery,  in  or  as  near  the  Interior 
Department,  in  Washington,  District  of  Columbia,  as  practicable,  for  said 
Board  of  Indian  Depredation  Claims.  The  vSecretary  of  the  Interior  and 
the  Secretary  of  War  are  hereby  directed  to  deliver,  or  cause  to  be  delivered. 
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to  the  Chairman  of  said  Board,  all  of  the  claims  for  depredations  commit- 
ted by  Indians  against  whites  or  their  property,  or  by  whites  against 
Indians  or  their  property,  and  all  other  papers  containing  statements  or 
proofs  in  support  of  or  against  said  claims  that  are  on  file  in  their  Depart- 
ments, together  ■n'ith  such  information  as  they  are  in  possession  of  touching 
the  validity  of  such  claims.  The  Secretary  of  the  Interior  is  hereby  author- 
ized and  directed  to  furnish  said  Board  with  a  competent  clerk,  who  shall 
be  a  stenographer,  and  whose  annual  pay  shall  be  two  thousand  dollars, 
payable  in  monthly  payments.  The  Secretary  shall  also  furnish  them 
with  a  competent  messenger,  whose  annual  pay  shall  be  eight  hundred 
dollars,  payable  in  monthly  pa^-ments. 

Sec.  3.  That  as  soon  as  said  Board  shall  have  received  the  claims  and 
other  papers  proA'ided  for  in  section  two  of  this  Act.  they  shall  proceed  to 
the  performance  of  their  duties  as  pro^'ided  for  herein.  They  shall  ex- 
amine each  claim  separately,  including  all  proofs  on  file  for  or  against  or 
that  may  be  offered  for  or  against  such  claims,  and  decide  on  the  amount 
due,  if  any,  from  the  Government  of  the  United  States  or  from  Indian 
tribes  under  existing  laws  or  treaty  stipulations,  and  to  whom  due.  Each 
claim,  with  all  proofs  and  their  decision  thereon,  shall  be  kept  in  separate 
packages:  and  a  record  of  their  decision  in  each  case  shall  be  entered  in  a 
book  to  be  kept  for  that  purpose  by  their  clerk,  showing  the  number  of  the 
claim,  the  name  and  residence  of  the  claimant,  the  nature  of  the  claim,  the 
time  and  place  where  it  accrued,  the  amount  claimed,  and  the  amount 
allowed,  if  any. 

Sec.  4.  That  the  Board  of  Indian  Depredation  Claims  is  hereby  author- 
ized and  directed  to  examine  and  allow,  ujwn  satisfactory  proof,  not  to 
exceed  the  cash  value  at  the  time  of  the  loss  of  the  property  in  the  locality 
where  such  loss  occurred,  all  of  the  following  claims,  and  no  others: 

First — For  property  of  citizens  of  the  United  States  which  was  unlaw- 
fully taken  or  destroyed  by  Indians,  without  just  cause  or  provocation  on 
the  part  of  the  owner  or  agent  in  charge,  and  not  returned  or  paid  for. 

Second — For  property  unlawfully  taken  or  destroyed  by  whites  from 
peaceable  Indians,  without  just  cause  or  provocation  on  the  part  of  the 
owner  or  agent  in  charge,  and  not  returned  or  paid  for:  provided,  that  no 
claim  shall  be  allowed  for  property  lost  within  the  limits  of  any  Indian 
reservation  that  was  knowingly  kept  there  by  the  owner  unless  it  is  clearly 
proven  that  the  owner  of  said  property  had  a  legal  right  to  have  said  proi> 
ert}'  on  said  reservation  at  the  time  of  said  loss,  and  that  he  had  given  no 
provocation  for  having  such  property  taken  or  destroyed.  That  said  Com- 
missioners shall  in  all  cases  take  into  consideration,  and.  if  proper,  allow, 
all  just  offsets  or  counter-claims  in  each  case  as  justice  and  equity  may 
require.  And  the  United  States  shall  be  represented  before  said  Commis- 
sioners through  the  Attorney-General  of  the  United  States,  whose  duty  it 
shall  be  to  see  that  the  interests  of  the  Government  are  proj^erly  presented : 
and  the  claimants  shall  be  represented  before  said  Commissioners  in  per- 
son or  by  attorney. 

Sec.  5.  That  the  Chairman  of  the  Board  of  Indian  Depredation  Claims 
is  hereby  directed  to  report  a  list  of  all  claims  acted  upon  by  said  Com- 
missioners to  Congress,  within  thirty  days  after  the  meeting  of  that  body 
at  their  first  session  after  the  passage  of  this  Act.  and  to  report  in  like 
manner  to  each  subsequent  Congress  thereafter,  and  oftener  if  called  upon 
by  either  House  of  Congress.  Said  rejjort  shall  give  the  name  of  each 
claimant,  the  amount  claimed,  the  amoimt  allowed  by  the  Commissioners, 
the  residence  of  the  claimant,  and  the  time  and  place  where  the  loss  was 
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sustained.  The  original  claims,  with  proofs,  shall  be  kept  in  the  office  of 
said  Commissioners,  subject  to  the  order  of  Congress. 

Sec.  6.  That  the  amount  allowed  in  each  case  shall  be  incorporated  in 
the  general  Indian  appropriation  bill  unless,  in  the  judgment  of  Congress, 
said  allowances  are  unjust  to  the  claimants  or  the  Government;  provided, 
that  if  any  of  the  amounts  so  found  due  and  allowed  by  said  Commissioners 
shall  be  for  property  taken  or  destroyed  by  any  tribe  of  Indians,  or  indi- 
vidual members  thereof,  having  funds  or  annuities  of  any  kind  due  or  to 
become  due  them  from  the  United  States,  such  amounts  shall,  if  appropri- 
ated for  in  the  general  Indian  appropriation  bill,  be  charged  to  said 
Indians,  and  deducted  from  such  dues  or  annuities. 

Sec.  7.  That  there  is  hereby  appropriated  out  of  the  United  States 
Treasury,  out  of  any  money  not  otherwise  appropriated,  forty  thousand 
dollars,  or  so  much  thereof  as  is  necessary  to  pay  the  salaries  of  the  three 
Commissioners,  one  clerk,  one  messenger,  and  other  incidental  expenses 
connected  therewith,  in  accordance  with  the  provisions  of  this  Act,  to  be 
audited  by  the  proper  accounting  officers  of  the  Treasury  Department. 

Sec.  8.  That  all  claims  against  the  Government  of  the  United  States 
that  come  under  the  provisions  of  this  Act,  not  presented  as  provided  for 
herein  within  three  3'ears  from  the  approval  of  this  Act,  shall  be  forever 
barred;  and  all  claims  that  are  presented  under  the  provisions  of  this  Act 
and  disallowed,  or  any  portion  of  such  claims  as  are  disallowed,  shall  be 
forever  barred  as  against  the  Government  of  the  United  States;  -provided, 
that  either  the  claimant  or  the  Government  shall  have  the  right  to  appeal 
to  the  Court  of  Claims  from  any  decision  of  the  Commissioners  allowing 
or  disallowing  or  dismissing  any  claim,  within  ninety  days  from  the 
announcement  of  any  such  decision:  and  said  Court  shall  try  said  causes 
upon  the  proofs  received  and  considered  by  the  Commission,  and  such 
other  proofs  as  may  be  taken  in  accordance  with  the  rules  of  said  Court, 
and  shall  report  to  Congress  upon  such  claims  in  the  manner  pro"vided  in 
section  five  of  this  Act,  but  shall  not  render  judgment  in  such  cases.  The 
party  appealing  shall  be  known  as  the  appellant,  and  the  adverse  party 
as  the  respondent.  Such  appeal  shall  be  taken  by  the  appellant  filing  a 
notice  of  appeal,  specifying  the  grounds  of  such  appeal,  with  said  Com- 
missioners, at  their  office  in  the  city  of  Washington,  and  by  serving  a  copy 
of  such  notice  on  the  respondent  or  his  attorney.  The  appellant,  other 
than  the  United  States,  shall,  before  such  appeal  becomes  etFective,  also  file 
with  said  Commissioners  a  bond  in  the  sum  of  five  hundred  dollars,  with 
proper  sureties,  to  be  approved  by  the  Chairman  of  said  Commissioners, 
conditioned  to  pay  the  cost  of  such  appeal  in  case  the  decision  of  the  Com- 
missioners is  not  reversed  in  whole  or  in  part :  and  upon  the  appeal  being 
perfected  as  aforesaid,  the  Commissioners  shall  transmit  the  entire  record 
and  all  the  proofs  and  papers  in  the  case  to  the  Court  of  Claims,  and  said 
Court  shall  thereupon  proceed  to  hear  and  determine  such  appeals  con- 
formably to  its  procedure  in  other  cases,  except  as  modified  by  this  Act. 

Sec  9.  That  ail  Acts  and  parts  of  Acts  in  conflict  or  inconsistent  with 
the  pro\dsions  of  this  Act  are  hereby  repealed. 


Forty-ninth  Congress,  first  session.    House  of  Representatives.    Report  No.  3117. 

CLAIMS  ARISING  OUT  OF  INDIAN  TREATIES. 

June  30,  1886 — Committed  to  the  Committee  of  the  Whole  House  on  the 
state  of  the  Union  and  ordered  to  be  printed. 

26-" 
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Mr.  Hailey,  from  the  Committee  on  Indian  Affairs,  submitted  the  follow- 
ing 

REPORT. 

[To  accompany  bill  H.  R.  9729.]    . 

The  Committee  on  Indian  Affairs,  to  whom  was  referred  the  bill  (H.  R. 
7849)  "  to  establish  a  Board  of  Commissioners  to  examine,  adjust,  and  report 
on  all  claims  arising  out  of  Indian  treaties  and  depredations  committed  by 
the  Indians,  and  for  other  purposes,"  have  duly  considered  the  same  and 
report  as  follows: 

For  many  years  large  numbers  of  claims  of  citizens  of  the  United  States 
for  depredations  committed  by  the  Indians  have  come  before  each  session 
of  Congress.  Some  have  been  presented  by  private  bills  and  petitions, 
while  many  others  have  been  transmitted  to  Congress  by  the  Secretary  of 
the  Interior,  in  accordance  with  existing  law.  Numerous  other  claims  of 
Indians  for  depredations  by  white  men  have  also  been  reported  upon  by 
the  Secretary  of  the  Interior.  No  positive  action  has  been  taken  by  any 
Congress,  with  a  view  to  final  disposition  of  either  of  these  classes  of  claims. 
At  each  session  numerous  propositions  have  been  made  in  the  form  of  gen- 
eral bills,  to  refer  these  claims  to  some  commission  or  to  the  Court  of  Claims; 
but,  so  far  as  your  committee  can  find,  no  action  has  ever  been  taken  by 
any  committee  upon  any  of  these  propositions.  Each  Congress  has  con- 
tented itself  with  paying  a  few  of  the  claims  by  special  enactment.  Your 
committee  have  had  before  them  both  general  and  special  bills,  proposing 
to  deal  with  claims  of  this  class  as  well  as  a  comprehensive  report  of  the 
Secretary  of  the  Interior  showing  the  number  of  claims  filed  in  this  Depart- 
ment (H.  R.  Ex.  Doc.  125,  Forty-ninth  Congress,  first  session) .  After  a  care- 
ful consideration,  your  committee  have  reached  the  conclusion  that  the  only 
course  consistent  with  a  due  regard  on  the  one  hand  for  the  obligations  of 
the  Government,  and  on  the  other  for  the  proper  security  of  the  Treasury 
from  unfounded  demands,  is  to  provide  for  the  examination  of  these  claims 
by  some  tribunal  endowed  with  ample  facilities  for  sifting  their  merits 
thoroughly,  in  whose  findings  Congress  may  safely  repose  confidence. 
Mindful  of  the  importance  of  the  subject-matter,  your  committee  have 
deemed  it  proper  to  present  these  reasons  for  submitting  the  substitute 
which  accompanies  this  report. 

The  relations  of  the  Government  to  the  Indians  are  complex.  Whenthe 
problem  to  be  solved  involves  not  only  these  relations  but  also  the  obliga- 
tions of  the  Government  towards  its  citizens  and  the  Indians  in  their  rela- 
tions to  each  other,  its  true  solution  can  only  be  reached  after  the  _  most 
painstaking  and  careful  consideration.  A  full  review  of  the  legislation  of 
Congress  upon  the  subject  of  the  depredations  of  Indians  and  whites  upon 
each  other  is  the  first  necessity  in  this  consideration. 

From  the  earliest  days  of  the  Government,  its  policy  in  regard  to  the 
Indians  has  been  to  keep  them  separated  from  the  whites  and  to,  regulate 
all  intercourse  between  the  two  races  in  the  strictest  manner.  The  Act  of 
July  22,  1790  (1  Stat.  L.,  137),  is  the  first  law  of  the  United  States  to  regu- 
late trade  and  intercourse  with  the  Indian  tribes.  This  forbade  any  trad- 
ing with  the  Indians  except  by  those  receiving  Federal  licenses  therefor. 
By  Act  of  March  1,  1793  (1  Stat.  L.,  329),  these  provisions  were  reenacted 
and  other  provisions  adopted  forbidding  settlement  on  or  surveying  Indian 
lands,  and  making  void  all  purchases  of  land  from  Indians  except  by  treaty 
or  convention  under  the  authority  of  the  United  States. 

On  May  19,  1796,  a  third  and  more  comprehensive  Act  was  passed  to 
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cover  the  whole  subject  of  trade  and  intercourse  with  the  Indian  tribes. 
This  Act  (1  Stat.  L.,  469),  carefully  defined  the  Indian  country  by  metes 
and  bounds,  reenacted  the  various  restrictive  provisions  of  the  former  laws, 
and,  in  addition,  forbade  any  person  going  into  the  Indian  country  to  hunt 
or  graze  cattle,  under  the  penalty  of  fine  or  imprisonment,  or  even  entering 
the  Indian  country  south  of  the  Ohio  River  without  a  license.  Notwith- 
standing the  heavy  penalties  contained  in  this  Act  for  offenses  against  the 
Indians,  and  the  provisions  for  punishment,  if  found  outside  the  Indian 
country,  of  any  Indian  offending  against  the  whites.  Congress  foresaw  that 
depredations  would  occur  on  both  sides.  Pro^dsion  was  therefore  made  for 
such  cases.  Congress  was  not  unmindful  in  those  days  that  it  had  assumed 
a  large  but  definite  obligation  liy  keeping  the  Indian  free  in  his  property 
from  any  liability  for  his  offenses  against  white  men,  and  by  guaranteeing 
him  absolute  immunity  of  person  if  he  should  return  to  his  reservation 
before  arrest.  Neither  was  Congress  inclined  to  refuse  the  assumption  of 
this  obligation  by  the  United  States,  even  at  a  time  when  the  impoverished 
condition  of  the  national  finances  commanded  the  most  careful  scrutiny  of 
every  new  assumption  of  financial  liability.  On  the  other  hand,  it  was  felt 
that  the  Indian  should  know  that  he  should  suffer  no  wrong  by  the  evil 
actions  of  bad  white  men,  but  that  the  Great  Father  would  fully  care  for 
him.  It  was  felt,  too,  that  in  no  way  could  peace  be  so  well  kept  between 
the  two  races  as  by  the  assurance  that  the  Government  would  make  full 
recompense  for  all  wrongs  which  one  race  might  inflict  upon  the  other. 
Congress,  therefore,  governed  by  the  legal  obligation  in  the  one  case,  and  by 
a  high  sense  of  honor  in  dealing  with  inferior  peoples  in  the  other,  together 
with  a  just  appreciation  of  the  wisest  policy  toward  both  the  citizens  and 
the  Indians,  enacted  that  the  United  States  should  guarantee  an  eventual 
indemnity  both  to  white  men  and  to  Indians  for  the  losses  sustained  by  the 
depredations  of  the  one  upon  the  other.  With  a  ^^ew  to  enforcing  the  tribal 
responsibility  for  depredations,  all  payments  made  by  the  United  States 
for  depredations  by  the  Indians  were  to  be  reimbursed  out  of  tribal  funds, 
if  such  funds  existed,  while,  on  the  other  hand,  a  heavy  punishment  was 
affixed  to  the  offenses  committed  by  white  men  against  the  Indians. 

The  just  and  equitable  policy  embodied  in  this  law  was  continued  by 
repeated  enactment  for  many  years,  provisions  substantially  identical  being 
contained  in  two  temporarv  statutes,  those  of  March  3, 1799  (Sees.  4  and  14, 
1  Stat.  L.,  747,  748),  and 'March  30,  1802  (Sees.  4  and  14,  2  Stat.  L.,  141, 
143).  and  finally  embodied  in  the  permanent  "intercourse  Act"  of  June  30, 
1834  (Sees.  16  and  17,  4  Stat.  L.,  731).  All  these  sections  will  be  found  in 
full  in  Appendices  A  and  B,  which  are  attached  hereto  and  made  a  part  of 
this  report. 

These  ancient  rules,  controlling  the  Government  in  dealing  with  the 
relations  between  the  Indians  and  white  settlers,  continued  in  force  for 
nearly  sixty  years  without  substantial  change.  By  Act  of  February  28, 
1859,  Section  8  (11  Stat.  L.,  401),  Congress  repealed  the  provision  guaran- 
teeing eventual  indemnity  to  whites  for  losses  by  Indian  depredations  in 
cases  where  no  treaty  funds  existed,  although  carefully  preserving  by  the 
same  Act  the  obligation  to  make  indemnification  out  of  annuities,  and  sub- 
sequently pro\ading  by  joint  resolution  of  June  25,  1860  (12  Stat.  L.,  120), 
that  any  right  to  indemnity  existing  at  the  date  of  the  former  Act  should 
not  be  impaired.  The  guarantee  of  indemnity  to  Indians  in  cases  of  dep- 
redations by  whites  was  not  affected  by  this  Act,  nor  has  there  been  any 
legislation  since  upon  this  subject.  It  remains  a  statutory  obligation.  Sec- 
tion 16  of  the  Act  of  June  30,  1834,  being  reenacted  as  Sections  21o4  and 
2155,  Revised  Statutes. 
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During  all  this  period  of  time  payment  of  claims  for  Indian  depredations 
was  made  to  a  considerable  extent  by  the  Indian  Bureau.  After  the  Act 
of  1859,  the  same  course  was  followed  in  regard  to  claims  against  Indian 
tribes  to  whom  annuities  were  due.  If  the  claim  was  duly  proved  to  the 
satisfaction  of  the  Indian  Bureau,  it  was  paid  out  of  the  annuities,  unless  as 
occurred  in  many  cases,  the  annuities  were  not  sufficient  to  supply  the 
absolute  needs  of  the  Indians.  In  that  case  the  claims  remained  unpaid 
ex  necessitate,  though  contrary  to  the  law.  But  after  the  close  of  the  late  war 
a  feeling  of  distrust  arose  as  to  the  sufficiency  of  the  means  under  the  control 
of  the  Indian  Bureau  for  determining  the  validity  of  claims  of  this  class. 
It  began  to  be  feared  that  an  executive  bureau  was  wanting  in  facilities  for 
the  investigation  of  claims  of  large  amounts,  involving  unliquidated  dam- 
ages, sufficient  to  warrant  entire  confidence  that  just  claims  would  be  paid 
and  unjust  claims  rejected.  For  this  reason  Congress  determined  to  leave 
for  itself  the  final  disposition  of  all  such  cases,  and  enacted,  Juh'  16.  1870 
(16  Stat.  L.,  360),  that  no  appropriations  to  pay  annuities  should  thereafter 
be  used  to  pay  depredation  claims,  and  that  no  depredation  claims  should 
be  paid  without  special  appropriation  therefor  by  Congress.  This  proA-ision 
of  law  now  appears  as  Section  2098.  Re^-ised  Statutes.  Two  years  after 
tliis  enactment  an  Act  of  Congress  (May  29.  1872)  (Section  7,  17  Stat.  L., 
190),  was  passed,  doubtless  designed  to  aflbrd  a  comprehensive  remedy  to 
claimants  who  had  suftered  losses  by  Indian  depredations.  This  required 
the  Secretary  of  the  Interior  to  investigate  claims  of  this  class  presented  to 
him,  and  to  report  the  claims  to  Congress,  together  with  his  allowance  or 
disallowance,  and  all  the  e^ddence.  This  law  appears  as  Sections  445  and 
466,  Re^-ised  Statutes.  It  was  probably  expected  that  the  reports  of  the 
Interior  Department  under  this  Act  would  be  generally  accepted,  and  that 
the  special  appropriations  for  allowed  claims  would  be  made  almost  as  a 
matter  of  course.  But  the  result  has  been  far  diff"erent.  The  reassertion 
of  the  ancient  liability  of  the  Government  is  strongly  implied  in  the  Act 
of  1872,  but  very  few  pa^-ments  have  been  made.  In  nearly  every  Congress 
bills  authorizing  the  payment  of  a  few  claims  have  become  laws  either 
because  of  their  exceptional  merit  or  from  some  other  causes.  While  these 
few  cases  are  sufficient  to  show  that  the  liability  of  the  Government  has 
been  constantly  affirmed,  they  amount  to  very  little  as  an  actual  discharge 
of  its  obligations.  So  great  was  the  wrong  caused  by  the  delay  in  pa^inent 
that  at  the  second  session  of  the  Forty-eighth  Congress  a  large  number  of 
claims  of  this  kind  which  had  been  approved  by  the  Interior  Department 
were  placed  upon  the  Indian  appropriation  bill,  and  passed  b}-  the  House 
of  Representatives.  But  the  Senate,  in  compliance  with  its  rule  forbidding 
the  payment  of  private  claims  in  general  appropriation  Acts,  struck  all 
these  claims  out,  inserting  instead  an  appropriation  of  110.000  for  a  further 
investigation  of  these  claims  bv  the  Interior  Department.  (Act  of  March 
3,  1885,  23  Stat.  L.,  376:  see  copy  of  law  in  Appendix  A.)  The  chief  result 
of  this  investigation  seems  to  have  been  the  discovery  by  the  Indian  Office 
that  a  large  majority  of  the  claims  heretofore  duly  considered  were  barred 
by  the  pro\-isions  of  a  repealed  law.  The  last  legislative  Act  upon  this  sub- 
ject is  an  appropriation  of  .$20,000  by  the  Indian  Appropriation  Act  of  Maj^ 
15,  1886.  for  continuing  this  investigation,  the  appropriation  ha"s-ing  been 
inserted  by  the  Senate  after  the  bill  had  passed  the  House. 

This  review  of  the  legislation  on  the  subject  shows  that  the  payment  of 
claims  of  these  classes  is  in  strict  accordance  with  the  old  and  settled  pol- 
icy of' the  Government  begun  seven  years  after  the  Constitution  went  into 
effect  and  reiterated  many  times  in  after  years.     This  jx)licy,  too,  is  no  more 
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than  a  recognition  of  the  obligations  to  which  the  Government  is  bound 
upon  the  liighest  principles  of  justice. 

In  the  able  and  comprehensive  speech  delivered  by  Senator  J.  X.  Dolph 
in  the  Senate  on  April  16,  1886  (Congressional  Record  Forty-ninth  Con- 
gress, first  session,  p.  3657),  the  principles  upon  which  the  obligation  rests 
to  pay  the  Indian  depredation  claims  are  fullv  and  conclusively  stated. 
This  speech  is  the  most  complete  presentation  of  this  subject  ever  made  to 
either  house  of  Congress  and  contains  valuable  materials  to  which  this 
report  is  greatly  indebted.     (See  appendices.) 

Senator  Dolph  says  (pp.  3660  and  3661): 

Submission  to  the  (Tovernment  is  the  j)riiiiary  oVjlipration  of  the  citizen,  and  protection 
of  the  citizen  is  the  correlative  i)l)licrati<>n  of  the  (iovernnient.  Theoretically,  it  is  the  duty 
of  the  (.iovernment  to  afford  protection  to  all  its  citizens  in  the  enjoyment  of  life,  liberty, 
and  property,  not  only  within  its  borders,  but  everywhere  they  may  lawfully  go.  While 
its  obligation  to  afford  j)rotection  is  sometimes  by  law  devolved  by  the  ^tate  upon  munic- 
ipal corporations  intrusted  with  certain  powers  of  government,  the  duty  is  the  duty  of  the 
State,  the  power  so  exercised  being  derived  from  the  ."^late.  The  (iovernment  of  the 
United  States  forms  no  exception  to  this  general  rule.  Within  the  powers  conferred  upon 
it  by  the  Federal  Constitution  and  for  the  purposes  of  its  creation  it  demands  the  alle- 
giance of  the  citizen,  and  to  the  extent  of  those  powers  it  owes  every  citizen  protection. 
As  Congress  has  power  "to  declare  war,"  "to  raise  and  support  armies,"  "provide  and 
maintain  a  navy,"  and  the  States  are  prohibited  from  keeping  ships  or  troops  in  time  of 
peace,  from  entering  into  any  agreement  or  compact  with  another  State  or  with  a  foreign 
power  or  to  engage  in  war,  it  becomes  the  evident  duty  of  the  General  Government  to 
protect  the  citizens  of  the  United  States  in  the  enjoyment  of  life,  liberty,  and  property 
against  foreign  powers  and  their  citizens  and  subjects,  and  the  obligation  of  the  Govern- 
ment to  do  this  has  never  been  denied,  and  in  the  discharge  of  this  obligation  it  has 
declared  war,  called  into  use  the  Army  and  Navy,  taxed  the  people,  and  borrowed  money 
upon  the  pubUc  credit. 

********* 

For  every  wrong  there  should  be  a  remedy.  If  one  citizen  of  a  State  injures  another  in 
person  or  property,  the  State  (jught  to  provide  for  the  redress  of  that  wrong  by  legal  meth- 
ods: and  whenever  the  State,  or  municipal  corporations  within  a  State,  fails  to  afford 
such  reasonable  protection  as  is  within  its  powers  to  the  citizen,  the  State  or  municipal 
corporation  upon  the  plainest  principles  of  justice  should  be  required  to  indemnify  the 
citizen  for  any  loss  sustained  by  reason  of  such  failure. 

The  States  are  powerless  under  the  Federal  Constitution  to  protect  their  citizens  from 
the  Indian  tribes.  It  is  true  that  in  case  of  actual  Indian  hostilities  they  may  repel  inva- 
sion and  drive  the  murderous  savages  back  to  their  cities  of  refuge — the  reservations — but 
within  them  they  are  safe  under  the  protecting  regis  of  the  Federal  authority.  The  States 
cannot  demand  or  enforce  satisfaction  from  the  Indians  for  the  losses  sustained  by  their 
citizens.  The  Federal  Government  interposes  itself  between  the  States  and  their  citizens 
to  shield  thg  Indians  from  the  ordinary  and  natural  consequences  of  their  acts.  The  cit- 
izen cannot  justly  demand  that  recourse  against  the  State  which  is  allowed  by  the  laws 
of  many  countries  and  many  of  the  States  for  losses  occasioned  by  lawlessness  and  vio- 
lence, and  can  only  look  to  the  Federal  Government  for  redress. 

Hon.  Martin  Maginnis.  for  a  number  of  3'ears  a  Delegate  from  Montana, 
has  also  very  forcibly  presented  the  obligation  of  the  Government  in  this 
matter  (Cong.  Rec,  vol.  11,  Part  1,  p.  640): 

The  Government  sets  up  in  the  Territories  these  independent  principalities  known  as 
reservations.  They  are  occupied  by  people  recognized  in  a  sense  as  independent  nation- 
alities, under  the  control  and  protection  of  the  General  Government.  The  laws  of  the 
commonwealths  in  which  they  are  situated  do  not  cover  them.  The  process  of  the  civil 
Courts  cannot  invade  them.  They  are  cities  of  refuge,  and  the  (Tovernment  declares  to  all 
surrounding  people  that  they  shall  not  disturb  its  wards,  and  assumes  the  position  of 
guardian  and  arbiter  between  them  and  all  others.  You  say  that  people  who  trade  or 
settle  in  such  countries  should  take  the  risk  of  their  ventures."  So  they  should  under  the 
laws.  But  if  a  white  man  burns  your  house  or  steals  your  horse  you  can  follow  him 
anywhere  with  the  law.  You  can  arrest  him,  punish,  and  perhaps  recover  your  property. 
But  when  these  Indians  make  a  raid  off  their  reservations,  invaile  a  settlement,  and  take 
your  horses  and  cattle  and  drive  them,  under  your  very  eyes,  to  the  reservation,  what  can 
you  do  with  the  law  ? 

SupY)Ose  they  murder  and  destroy  and  then  retreat  to  their  own  dominions,  and  your 
Marshals  and  Sheriffs  follow  them  in  hot  pursuit  to  the  very  boundaries  of  their  reserva- 
tion, what  remedy  have  you?  Your  law  no  longer  follows  the  Indians.  The  process  of 
your  Court  falls  dead  as  soon  as  your  j)ursuit  reaches  the  line  of  his  reservation,  which 
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the  Government  orders  you  not  to  cross,  and,  safe  in  his  city  of  refuge,  the  depredator 
laughs  at  you  and  is  safe  from  your  law  officers,  and  can  exhibit  your  stolen  property 
before  your  outraged  face,  and  you  have  no  right  to  reclaim  it,  and  no  remedy  for  your 
wrong," except  through  the  General  Government. 

The  Government,  in  pursuance  of  its  settled  policy,  says  that  you  shall  not  cross  that 
line,  nor  shall  your  Courts,  or  their  officers,  or  your  local  laws.  It  says  these  people  are 
the  wards  of  the  Government,  and  if  you  have  any  cause  of  complaint  you  must  come  to 
the  Government  of  the  United  States',  and  it  will  arbitrate  your  differences  and  settle  the 
measures  of  your  damages. 

Having  no  other  recourse,  and  being  forbidden  to  resort  to  any,  the  settler,  therefore, 
comes  to  the  Government  of  the  United  States  to  right  his  wrong,  and  to  obtain  justice  for 
the  acts  which  have  been  committed  by  those  whom  the  Government  excludes  from  the 
operation  of  the  local  law,  and  for  whom,  as  its  own  wards,  it  assumes  the  responsibility. 

In  providing  for  the  payment  of  these  claims,  Congress  will  do  nothing 
more  than  follow  the  analogies  both  of  ancient  and  modern  laws  of  other 
jurisdictions,  holding  the  mmiicipality  liable  in  case  of  damage  by  mobs. 
The  Saxon  laws  provided  that  the  ville  should  pay  forty  marks  for  the 
killing  of  any  person  if  the  slayer  escaped.  The  statutes  of  Manchester 
(13  Ed.  I,  ch.  1),  provided  that  the  hundred  should  be  liable  for  robberies, 
if  the  country  would  not  answer  for  the  bodies  of  the  offenders,  and  by  Act 
of  7  and  8  Geo.  IV,  ch.  31,  an  action  was  given  against  the  county  for 
damages  committed  by  mobs.  The  States  of  the  Union  have  not  been 
backward  in  following  these  precedents.  New  York,  Pennsylvania,  New 
Jersey,  Maryland,  South  Carolina,  Kentucky,  Maine,  New  Hampshire, 
Massachusetts,  Rhode  Island,  and  Wisconsin,  all  have  similar  laws.  If 
these  laws  be  good  public  policy  and  sound  justice  when  the  criminal  and 
civil  Courts  are  open  against  offenders,  how  much  more  should  the  United 
States  pay  for  the  depredations  unlawfully  committed  by  Indians,  who  are 
sacredly  protected  by  the  Government  of  the  United  States  from  the  process 
of  the  Courts  of  justice? 

It  has  been  seen  that  the  statutory  obligation  requiring  payment  to  the 
Indians  in  case  of  offenses  committed  against  them  by  white  men  has  never 
been  in  the  least  altered.  On  the  contrary,  it  has  been  the  subject  of 
repeated  treaty  confirmations.  (See  Appendix  F.)  Your  committee  deem 
this  obligation  and  that  of  paying  our  citizens  for  depredations  committed 
by  the  Indians  to  be  reciprocal.  The  citizen  should  not  be  treated  with  less 
consideration  than  the  Indian.  The  duty  to  each  should  be  performed,  and 
means  provided  for  payment  to  each  of  his  rightful  dues.  Senator  Cole  of 
California,  well  said  in  1870  (Cong.  Globe,  Part  5,  p.  4010,  Forty-first  Con- 
gress, second  session) : 

A  great  deal  less  care,  it  seems  to  me,  is  given  to  our  own  race  than  to  the  Indian  race. 
We  are  providing  for  their  comfort  and  convenience,  and  not  providing  for  those  against 
whom  they  have  committed  ofienses— upon  whom  they  have  inflicted  damage  in  some  way 
or  other. 

The  bill  reported  by  your  committee  makes  a  just  provision  for  the  wrongs 
committed  on  both  sides. 

The  reading  of  the  many  Indian  treaties  made  from  the  foundation  of  the 
Government  to  1871,  when  further  treaty  making  with  Indians  was  forbid- 
den by  law,  shows  that  many  of  the  Indian  tribes  have  formally  agreed 
that  their  annuities  or  other  funds  shall  be  liable  for  payment  for  depreda- 
tions committed  by  members  of  the  tribes.  In  Appendix  D  to  this  report 
is  given  a  list  of  treaties  making  provisions  as  to  this  subject.  It  has 
already  been  seen  that  the  United  States  by  law  took  upon  itself  the 
obligation  of  pajang  these  claims  from  treaty  funds,  and  has  never  divested 
itself  of  that  obligation,  although  there  has  been  for  a  number  of  years  a 
failure  to  make  appropriation  for  the  performance  of  this  obligation.     The 


407 

law  and  tlie  treaties  in  eflfect  make  the  Government  the  trustee  holding 
these  funds  for  the  benefit  of  the  sufferers  by  any  depredations  which  these 
Indians  may  commit. 

The  Government  has  also  assumed  the  obligation  of  caring  for  the  Indians 
and  supph'ing  all  their  material  necessities.  Where  the  Indians  have  had 
treaty  funds  due  them  the  Government  has  been  relieved  of  the  need  of 
appropriating  money  from  the  Treasury  to  supply  their  necessities;  but  in 
using  funds  which  ought  to  have  been  kept  for  the  benefit  of  the  sufferers 
by  depredations  in  suppl}dng  the  need  of  the  Indians  the  trustee  has  made 
itself  liable  for  the  payment  of  the  claims  of  the  sufferers.  There  are  many 
Indians  to  whom  annuities  were  due  in  1870  who  have  now  received  every- 
thing due  them,  although  claims  for  depredations  committed  by  them  have 
been  presented  and  allowed. 

It  was  the  duty  of  the  Government,  both  bj^  statute  and  treaty,  to  pay  these 
claims  with  the  treaty  funds,  but  having  neglected  this  duty  and  diverted 
the  funds,  no  matter  how  useful  a  purpose,  it  must  now  answer  to  the 
claimants  from  the  Treasury.  In  House  Ex.  Doc.  5,  Forty-first  Congress, 
second  session,  p.  182,  it  appears  that  $4,167,486  30  was  estimated  as  nec- 
essary to  be  appropriated  for  the  fiscal  year  ending  June  30,  1870,  to  fulfill 
treaty  stipulations  with  Indian  tribes.  Nearly  all  this  sum  might  have  been 
held  by  the  Government  by  law  and  treaty  for  the  payment  of  claims  for 
depredations,  but  was  not.  But  pa3aiients  to  the  Indians  have  been  made 
to  so  large  an  extent  that  in  the  book  of  estimates  (H.  R.  Ex.  Doc.  5,  49th. 
Cong.,  1st  sess.,  p.  250)  for  the  fiscal  year  ending  June  30,  1887,  only 
$2,725,444  84  is  estimated  to  be  necessary  for  this  purpose,  and  this  includes 
$1,400,000,  due  under  the  Act  of  February  28, 1877  (19  Stat.  L.,  256),  to  the 
Sioux  Indians.  (Same  document,  p.  137.)  This  leaves  an  annual  charge 
of  only  $1,325,444  84,  now  due  upon  treaty  obligations  existing  in  1870, 
against  $4,167,486  30  then  due,  and  this  lesser  sum  is  subject  to  annual 
diminution.  Wherever  these  now  exhausted  annuities  were  paid  to  tribes 
who  had  commited  depredations  the  Government  violated  its  trust  to  the 
sufferers,  and  now  should  answer  to  them. 

Your  committee  deem  it  proper  to  place  before  the  House  as  full  an  esti- 
mate as  possible  of  the  amount  of  claims  which  may  be  allowed  under  this 
Act  for  depredations  committed  by  Indians.  The  law,  as  has  already  been 
seen,  has  continuously  permitted  the  presentation  of  these  claims  to  the 
Indian  Bureau.  In  a  letter  to  Senator  Dolph  (see  Congressional  Record, 
49th  Cong.,  1st  sess.,  p.  3665,  and  Appendix  I  to  this  report,  where  the  letter 
is  reprinted),  the  Commissioner  of  Indian  Affairs  states  that  the  claims 
on  file  in  this  office,  dating  from  1850  to  the  present  time,  aggregate 
$13,000,000;  that  many  of  these  claims,  to  an  indeterminable  amount,  were 
paid  by  the  Indian  agents  prior  to  the  year  1870,  and  that  Congress  has 
appropriated  by  special  Acts  $1,654,530.  Subtracting  this  amount  appro- 
priated from  the  total  claimed,  leaves  $11,345,470  as  a  maximum  of  all  the 
claims  presented  without  allowing  for  the  uncertain  amount  paid  by  Indian 
agents.  By  reference  to  the  table  presented  as  Appendix  H  to  this  report, 
giving  the  amounts  claimed,  allowed,  and  disallowed,  in  various  claims 
tribunals,  it  will  be  seen  that  the  highest  proportion  of  the  amounts  allowed  to 
the  amounts  claimed  in  any  of  these  seven  tribunals  is  less  than  twenty-five 
per  cent;  that  this  maximum  percentage  was  in  a  tribunal  (the  Court  of 
Claims)  which  has  had  a  strict  statute  of  limitations,  and  in  which  the  cog- 
nizable claims  are  those  arising  upon  contract,  and  generally  for  liquidated 
sums;  that  the  next  highest  proportion,  in  claims  considered  by  the 
Quartermaster-General  under  the  Act  of  July  4,  1864,  is  but  fourteen  per 
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cent,  and  that  the  proportions  run  down  as  low  as  one  tenth  of  one  per  cent 
(claims  against  France  under  the  convention  of  January  15,  1880). 

As  many  of  the  witnesses  are  dead  by  whom  the  claims  embraced  in 
this  bill  might  have  been  proved  at  an  earlier  date,  as  many  of  the  claim- 
ants are  dead  and  their  heirs  scattered  to  all  parts  of  the  country,  and  as 
the  claims  are  for  items  of  property  which  are  easily  subject  to  a  higher 
valuation  by  the  owner  than  they  might  have  in  the  view  of  the  Commis- 
sion, the  committee  are  of  the  opinion  that  the  proportion  of  allowances  to 
claims  cannot  in  any  event  exceed  25  per  cent,  the  maximum  percentage 
shown  as  having  been  allowed  by  any  of  the  tribunals  whose  allowances 
are  contained  in  the  table  presented  in  Appendix  H.  This  is  a  liberal  esti- 
mate and  would  fix  the  total  of  allowances  upon  claims  already  filed  in 
the  Interior  Department  at  about  $2,800,000. 

It  is  not  possible  to  estimate  with  certainty  the  number  of  new  claims 
which  would  be  filed  before  the  Commission  in  addition  to  those  now  in 
the  Interior  Department.  The  committee  think  it  safe  to  say  that,  at  the 
outside,  no  more  than  one  half  as  many  claims  will  be  presented  as  have 
already  been  filed,  especially  when  it  is  known  that  all  the  claims  will  be 
subjected  to  the  rigid  scrutiny  of  a  commission  which  will  be  able  to  take 
testimony  on  the  spot  where  the  claim  originated.  Doubtless,  too,  the  pro- 
portion of  allowances  will  be  less  in  cases  to  be  filed  than  in  claims  presented 
shortly  after  the  losses  occurred.  But  if  this  liberal  addition  be  made  and 
the  same  proportion  of  allowances  used  as  a  basis  of  estimate,  it  will  be 
seen  that  the  total  expenditure  under  this  Act  for  Indian  depredation 
claims  is  not  likely  to  exceed  $4,200,000.  While  it  is  difficult  to  make  an 
approximation  of  this  character,  it  will  be  noticed  that  the  bases  of  calcu- 
lation involved  in  this  estimate  are  all  liberal.  The  payments  will  be 
extended  over  a  term  of  years,  and  will,  therefore,  not  fall  with  any  great 
weight  on  the  Government  in  any  particular  year. 

The  bill  reported  by  the  committee  provides  for  the  appointment  of  a 
special  Board  of  three  Commissioners,  who  shall  hold  their  regular  sessions 
in  Washington,  and  special  sessions  in  the  Indian  Territory,  or  in  any  other 
places  where  they  may  best  obtain  information  and  evidence  to  aid  them 
in  arriving  at  correct  decisions.  To  further  their  obtaining  evidence,  each 
member  of  the  Board  is  authorized  to  act  separately  for  that  purpose  only. 
All  decisions  upon  claims  are  to  be  made  by  the  Board  in  its  regular 
sessions.  All  claims  for  depredations  by  Indians  upon  whites  or  by  whites 
upon  Indians,  with  all  the  papers  and  information  relating  thereto  on  file 
in  the  Departments,  are  to  be  delivered  to  the  Board  on  its  organization. 
The  Board  is  also  authorized  to  consider  all  offsets  or  counter-claims,  and 
allow  them  as  against  the  claimants. 

Your  committee  have  thought  it  best  that  the  functions  of  the 
Commissioners  should  be,  as  far  as  possible,  strictly  judicial.  They  have 
therefore  reported  in  the  bill  a  pro^dsion  making  it  the  duty  of  the  Attor- 
ney-General to  see  that  the  interests  of  the  Government  are  properly 
presented.  In  some  commissions  and  tribunals  heretofore  created,  possess- 
ing judicial  functions,  the  Commissioners  have  been  obliged  to  act  both 
as  judges  and  as  counsel  for  the  United  States.  These  two  positions  your 
committee  deem  to  be  especially  incompatible.  Either  the  Commissioner 
is  so  closely  occupied  by  his  judicial  duties  that  the  interests  of  the  Gov- 
ernment are  not  properly  cared  for,  or  in  his  zeal  for  the  protection  of  the 
United  States  he  forgets  his  judicial  capacity.  A  grievous  injustice  results 
in  either  case.  The  only  remedy  for  this  is  a  strict  separation  of  the  two 
functions. 
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Your  comniittee  are  strong;ly  opposed  to  any  secret  modes  of  examination 
of  claims  of  so  much  importance  as  those  eml^raced  in  this  bill,  and  believe 
that  the  Commission  should  take  all  its  proceedings  in  the  full  view  of  both 
parties,  as  represented  by  their  counsel,  and  subject  to  that  same  scrutiny 
which  experience  has  proved  to  be  so  valuable  in  the  ordinary  proceedings 
of  Courts.  Every  man  is  entitled  to  a  day  in  Court,  and  to  have  his  cause 
fairly  heard.  Your  committee  have  thought  it  proper  to  provide  for  such 
hearing  before  this  Commission,  belie"S'ing  that  in  this  way  only  can  there 
be  satisfaction  with  its  decisions. 

The  amounts  thus  allowed  by  the  Commissioners  are  to  be  incorporated 
in  the  Indian  appropriation  bill.  But  your  committee  have  thought  it 
jDroper  to  express  in  this  bill  a  reservation,  excepting  from  appropriation 
any  allowances  which,  in  the  judgment  of  Congress,  are  unjust  to  the 
claimants  or  the  Government. 

Your  committee  have  also  provided  in  the  sixth  section  of  the  bill  that 
if  any  of  the  amounts  allowed  shall  be  for  depredations  committed  by 
tribes  of  Indians,  or  b}^  individual  members  of  tribes  having  funds  due  or 
to  become  due  them  from  the  Government,  the  amounts  appropriated  shall 
be  deducted  from  such  dues  or  annuities.  In  another  part  of  this  report 
it  has  been  shown  that  many  tribes  have  provided  by  treaty  for  such 
deductions.  It  has  been  suggested  that  the  tribe  ought  not  to  sutfer  for  the 
wrong  doings  of  its  individual  members;  but  your  committee  think  that 
the  correct  way  to  enforce  good  conduct  among  the  Indians  is  by  such  a 
provision,  thus  placing  the  responsibility  for  individual  conduct  upon  the 
tribe,  who  possess  the  control  over  the  individuals,  and  requiring  the  tribe 
to  answer  out  of  their  annuities  for  individual  misconduct.  This  was  the 
\aew  taken  by  Senator  Thayer  of  Nebraska,  in  debate  (Cong.  Globe,  41st 
Cong.,  2d  session,  part  5,  p.  4012). 

I  Siiy  to  them  also  that  the  way  to  produce  an  effect  upon  the  Indian.s  is  by  letting  them 
know  that  if  they  commit  these  depredations  their  annuities  shall  be  taken  to  pay  for  them. 
This  is  the  only  way  in  which  you  will  reach  them.  That  is  the  only  way  in  which  you 
will  have  an  effect  on  the  Indians  and  compel  them  to  cease  their  depredations  on  the 
settlers. 

The  treaties  themselves  make  no  difference  in  their  provisions  for 
payment  out  of  annuity  funds  between  cases  of  individual  depredations 
and  those  of  tribal  depredations,  and  the  Act  of  1834  is  explicit  in  its 
reference  to  the  acts  of  individual  Indians.  The  general  theory  of  the 
Government  in  dealing  with  the  Indians  up  to  the  present  time  has  been 
to  deal  with  them  in  their  tribal  relations,  and  to  remit  individual  relations 
between  Indians  to  the  tribal  customs  and  regulations. 

The  number  of  Indians  in  the  United  States  in  1884,  exclusive  of  Alaska, 
was  264,369.  (See  report  of  Commissioner  of  Indian  Affairs  for  1884, 
page  xviii.)  The  total  area  of  Indian  reservations,  October  10,  1883,  was 
135,998,101  acres.  (See  The  Public  Domain,  page  1253.)  This  is  an 
average  of  about  511  acres  to  each  Indian.  It  is  evident  to  the  most  casual 
observer  that  this  small  number  of  Indians  cannot  continue  indefinitely  to 
occupy  all  this  large  amount  of  land.  Numerous  bills  are  before  Congress 
at  every  session  proposing  to  divide  reservations  and  purchase  them  from 
the  Indians.  It  is  not  doubted  that  it  will  become  necessary  for  Congress 
at  some  future  day  to  provide  for  the  purchase  of  various  portions  of  the 
Indian  lands;  thereby  large  sums  of  money  will  become  due  to  different 
tribes.  Your  committee  believe  that  the  tribal  funds  so  obtained  should, 
equally  with  the  annuities  now  due,  be  chargeable  with  the  amounts  paid 
in  satisfaction  of  the  claims  for  depredations  committed  by  the  tribes. 
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They  therefore  report  a  provision  requiring  that  the  payments  on  account 
of  the  depredation  claims  shall  be  charged  to  and  deducted  from  funds 
"to  become  due,"  as  well  as  those  already  due.  It  is  believed  that  the 
Indians  themselves  will  thus  ultimately  pay  the  greater  proportion  of  the 
claims  for  their  depredations. 

Your  committee  have  also  reported  a  pro^^sion  that  all  claims  not  pre- 
sented within  three  years  from  the  approval  of  this  Act,  and  all  claims, 
presented  and  disallowed,  and  all  disallowed  portions  of  claims,  shall  be 
forever  barred.  The  object  of  the  committee  in  this  provision  is  to  make 
the  proceedings  of  the  Commission  a  final  settlement  of  these  claims,  so 
that  they  shall  never  thereafter  be  urged  upon  Congress.  But  it  is  realized 
that  no  bar  of  this  kind  can  be  final  unless  every  claim  has  received  such 
thorough  and  careful  consideration  as  will  commend  itself  to  the  sense  of 
justice  of  the  American  people.  To  effect  this  end  fully  your  committee 
have  provided  that  an  appeal  to  the  Court  of  Claims  be  allowed  in  every 
claim  from  the  decision  of  the  Commission,  whether  it  is  for  the  Govern- 
ment or  the  claimant.  This  Court,  after  an  existence  of  over  thirty  years, 
has  established  itself  in  the  public  confidence.  So  carefully  are  its  decis- 
ions considered  that  at  the  term  of  the  Supreme  Court  of  the  United  States 
for  1885-86,  no  decision  of  the  Court  of  Claims  was  reversed,  although 
eighteen  appeals  from  this  Court  were  decided.  It  is  believed  that  when 
the  action  of  a  temporary  Commission  is  taken  under  the  watchful  eye  of 
a  Court  and  its  decisions  are  subject  to  the  scrutiny  of  a  re^dewing  power, 
it  will  exercise  its  authority  with  greater  care  than  if  subject  to  no  control. 
The  experience  of  Congress  in  some  past  instances  shows  that  even  after  a 
decision  by  a  quasi  judicial  tribunal  claimants  are  apt  to  appear  before 
Congress  with  rejected  claims  and  pray  a  reversal  of  the  action  of  this 
tribunal.  It  is  a  well  known  fact  that  the  Committee  on  War  Claims  is 
overburdened  year  after  year  with  appeals,  mounting  in  number  into  the 
thousands,  from  claimants  who  allege  that  they  have  been  injured  by  the 
adverse  action  of  the  Southern  Claims  Commission  and  the  Quartermaster- 
General.  That  committee  has  already  found  it  necessary  to  refer  many  of 
these  claims,  already  decided  by  one  or  the  other  of  these  tribunals,  to  the 
Court  of  Claims  for  reconsideration,  in  accordance  with  the  provisions  of 
the  Act  of  March  3,  1883,  commonly  called  the  "  Bowman  Act."  It  is 
believed  that  such  an  undesirable  result  as  this  can  best  be  avoided  by 
permitting  every  claimant  who  deems  the  action  of  the  Commission  unjust 
to  appeal  to  the  Court  of  Claims  at  once.  The  Court  of  Claims  is  actually 
an  appeal  Court  from  the  decisions  of  the  various  departments.  Claimants 
whose  demands  are  rejected  by  the  tribunals  of  first  instance,  usually  the 
Executive  Departments,  have  in  general  a  right  of  appeal  to  the  Court  of 
Claims.  There  seems  to  be  no  reason  why  the  claimants  provided  for  in 
this  bill  should  be  precluded  from  further  remedy  by  the  adverse  decision 
of  the  Court  of  first  instance.  They  are  therefore  afforded  a  right  to  review 
by  a  superior  tribunal.  The  Government  is  put  in  an  equally  advantageous 
position.  The  findings  of  the  Commission  in  favor  of  claimants  may  be 
again  examined  and  the  United  States  will  appropriate  to  pay  only  claims 
which  have  passed  the  scrutiny  of  the  Court  of  Claims,  or  in  which  the  law 
officers  of  the  Government  may  acquiesce  in  the  decisions  of  the  Commis- 
sion. The  Court  of  Claims  is  not  authorized  to  render  judgment  in  such 
cases,  but  makes  a  report  to  Congress  in  the  same  manner  as  is  made  by 
the  Commission. 

Your  committee  believe  that  the  passage  of  the  bill  reported  by  them 
will  afford  valuable  and  much  needed  relief  in  many  ways.  The  Secretary 
of  the  Interior  and  the  Commissioner  of  Indian  Affairs,  and  to  some  extent 
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the  Secretary  of  War,  already  crowded  with  necessary  and  proper  duties, 
have  been  burdened  with  work  for  whicli  an  Executive  Department  is  not 
fitted — the  investigation  of  old  and  disputed  demands  against  the  Govern- 
ment. The  same  claims,  after  investigation  in  the  executive  branch  of  the 
Government,  have  been  repeatedly,  and  with  justice,  pressed  upon  Con- 
gress. ^Members  of  Congress,  upon  whose  time  the  public  business  makes 
the  most  urgent  demands,  have  been  compelled  to  give  attention  to  these 
cases,  and  the  committees  year  after  year  have  had  their  dockets  burdened 
with  them.  Each  Congress  has  seen  a  few  cases  disposed  of,  but  many 
more  added  to  take  their  places.  This  bill  relieves  both  the  executive  and 
legislative  branches  of  the  Government  by  creating  a  new  tribunal  with 
powers  which  enable  it  to  properly  exercise  judicial  functions.  But  not 
alone  to  the  Government  does  this  bill  offer  relief.  Your  committee  believes 
that  it  affords  a  just  and  proper  means  of  settlement  for  well  founded  and 
long  urged  demands  both  of  the  citizens  of  the  United  States  and  the 
wards  of  the  Government.  The  meeting  of  the  two  races  upon  the  frontier 
has  necessarily  been  fruitful  in  conflict.  There  have  been  wrongs  on  both 
sides.  To  the  Indian,  the  ward  of  the  Government,  justice  and  generosity 
must  go  hand  in  hand  in  awarding  recompense  for  wrongs.  The  settler 
rightfully  demands  an  equal  justice.  The  early  pioneers  in  the  far  West, 
the  makers  of  a  new  civilization,  the  founders  of  a  great  empire,  the  leaders 
in  the  great  army  of  workers  who  have  made  the  vast  w^estern  wilderness 
blossom  with  rich  harvests,  are  among  the  noblest  heroes  and  greatest  bene- 
factors of  this  Republic,  and  deserve  from  a  grateful  country  an  ample 
recognition  of  their  trials  and  privations.  It  is  difhcult  for  one  who  has 
not  taken  part  in  that  stupendous  work  to  realize  the  labors  of  these  early 
pioneers.  Crossing  the  plains  by  slow  and  toilsome  journeys,  day  after 
day  gradually  pressing  nearer  to  their  long  sought  destinations,  reaching 
them  after  trials  sufficient  to  dismay  less  stout  hearts,  they  begin  to  carve 
out  homes  for  themselves,  their  wives  and  their  children,  in  the  wilderness. 
The  clearing  is  made,  the  house  built,  the  field  fenced  and  plowed,  the  seed 
planted,  and  the  harvest  reaped.  Then  wdien  the  settler  has  passed  his 
weariest  day  of  toil  and  the  future  begins  to  look  full  of  promise,  a  sudden 
warning  is  swiftly  borne  from  the  next  settlement  that  the  hostile  Indians 
are  coming.  The  warning  comes  too  late.  Before  the  settler  can  escape 
the  savages,  mounted  on  the  murdered  white  man's  horses,  fed  with  Gov- 
ernment rations,  armed  with  guns  with  which  a  kind  guardian  has  provided 
them — these  w^ards  of  the  nation  sack  his  house  and  carry  away  or  burn  all 
the  fruits  of  his  toil.  The  settler  is  fortunate  if  he  escapes  with  his  life  or 
if  he  does  not  see  his  wife  and  daughters  killed  before  his  eyes  or  suffer  a 
fate  far  worse  than  death.  When  the  Indians  are  gone  all  that  is  left  is  a 
heap  of  ruins.  His  home  is  a  home  no  longer;  it  is  little  more  than  the 
wilderness.  If  he  dares  again  occupy  his  old  homestead  he  must  begin  life 
anew.  Such  is  the  veritable  history  of  many  a  settler.  Year  after  year  has 
every  Representative  from  the  \\'est  been  appealed  to  by  these  veterans  to 
secure  a  recognition  by  the  Government  of  their  just  demands,  until  now 
these  old  heroes  of  a  struggle  as  noble  in  its  victories  but  as  sad  in  its 
defeats  as  anv  war,  ask  with  despair:  "  Shall  we  never  be  paid  for  our 
losses?" 

Your  committee  are  not  unmindful  of  the  weighty  responsibility  of  the 
Government  to  the  Indians,  or  that  they,  too,  have  suffered  wrongs.  But 
the  settler  himself  must  receive  a  long  delayed  measure  of  justice.  It  is 
believed  that  the  bill  reported  by  your  committee  as  a  substitute  for  House 
Bill  7849  affords  a  practical  mode  of  redress.  It  is  therefore  reported  favor- 
ably to  the  House,  with  the  recommendation  that  it  do  pass. 
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Appendix  A. 

GENERAL   LEGISLATION   ON    CLAIMS    FOR   DEPREDATIONS   COMMITTED    BY   INDIANS. 

I.— Act  of  May  19, 1796,  Sec.  I4  (1  Stat.  L.,  472). 

And  be  it  further  enacted,  That  if  any  Indian  or  Indians,  belonging  to  any  tribe  in  amity 
with  the  United  States,  shall  come  over  or  across  the  said  boundary  line  into  any  State  or 
Territory  inhabited  by  citizens  of  the  United  States,  and  there  take,  steal,  or  destroy  any 
horse,  horses,  or  other  property,  belonging  to  any  citizen  or  inhabitant  of  the  United 
States,  or  of  either  of  the  territorial  districts  of  the  United  States,  or  shall  commit  any 
murder',  violence,  or  outrage,  upon  any  such  citizen  or  inhabitant,  it  shall  be  the  duly  of 
such  citizen  or  inhabitant,  his  representative,  attorney,  or  agent,  to  make  application  to 
the  superintendent,  or  such  other  person  as  the  President  of  the  United  States  shall 
authorize  for  that  purpose;  who,  upon  being  furnished  with  the  necessary  documents  and 
proofs,  shall,  under  the  direction  or  instruction  of  the  President  of  the  United  States, 
make  application  to  the  nation  or  tribe,  to  which  such  Indian  or  Indians  shall  belong,  for 
satisfaction;  and  if  such  nation  or  tribe  shall  neglect  or  refuse  to  Inake  satisfaction,  in  a 
reasonable  time,  not  exceeding  eighteen  months,  then  it  shall  be  the  duty  of  such  super- 
President  of  the  United  States,  and  forward  to  hinx  all  the  documents  and  proofs  in  the 
intendent,  or  other  person  authorized,  as  aforesaid,  to  nuike  return  of  his  doings  to  the 
case,  that  such  further  steps  may  be  taken  as  shall  be  proper  to  obtain  satisfaction  for  the 
injury.  And,  in  the  meantime,  in  respect  to  the  properry  so  taken,  stolen,  or  destroyed, 
the  United  States  guarantee  to  the  party  iniured  an  eventual  indemnification;  provided 
always,  that  if  such  injured  party,  his  representative,  attorney,  or  agent,  shall  in  any  way 
violate  any  of  the  provisions  of  this  Act,  by  seeking  or  attempting  to  obtain  private  satis- 
faction orrevenge,  by  crossing  over  the  line,  on  any  of  the  Indian  lands,  he  shall  forfeit 
all  claim  upon  the  United  States  for  such  indemnification ;  and  'provided,  aho,  that  noth- 
ing herein  contained  shall  prevent  the  legal  apprehension  or  arresting,  within  the  limits 
of  any  State  or  district,  of  any  Indian  liaving  so  offended;  and  provided  further,  that  it 
shall  be  lawful  for  the  President  of  the  United  States  to  deduct  such  sum  or  sums  as  shall 
be  paid  for  the  property  taken,  stolen,  or  destroj'ed,  by  any  such  Indian,  out  of  the  annual 
stipend  which  the  United  States  are  bound  to  pay  to  the  tribe  to  which  such  Indian  shall 
belong. 

II.— Act  of  March  3, 1799,  Sec.  I4  (1  Stat.  L.,  747). 

And  be  it  further  enacted,  That  if  any  Indian  or  Indians,  belonging  to  any  tribe  in  amity 
with  the  United  States,  shall  come  over  or  cross  the  said  boundarv  line,  into  any  State  or 
Territory  inhabited  by  citizens  of  the  United  States,  and  there  take,  steal,  or  destroj'  any 
horse,  or  horses,  or  other  property,  belonging  to  any  citizen  or  inhabitant  of  the  United 
States,  or  of  either  of  the  territorial  districts  of  the  United  States,  or  shall  commit  any 
murder,  violence,  or  outrage  upon  any  such  citizen  or  inhabitant,  it  shall  be  the  dutj'  of 
such  citizen  or  inhabitant,  his  representative,  attorney,  or  agent,  to  make  application  to 
the  superintendent,  or  such  other  person  as  the  President  of  the  United  States  shall 
authorize  for  that  purpose;  who,  upon  being  furnished  with  the  necessary  documents  and 
proof,  shall,  under  the  direction  or  instruction  of  the  President  of  the  United  States, 
make  application  to  the  nation  or  tribe  to  which  such  Indian  or  Indians  shall  belong  for 
satisfaction,  and  if  such  nation  or  tribe  shall  neglect  or  refuse  to  make  satisfaction,  in  a 
reasonable  time,  not  exceeding  eighteen  months,  then  it  shall  be  the  duty  of  such  super- 
intendent, or  other  person  authorized  as  aforesaid,  to  make  return  of  his  doings  to  the 
President  of  the  United  States,  and  forward  to  him  all  the  documents  and  proofs  in  the 
case,  that  such  further  steps  may  be  taken  as  shall  be  proper  to  obtain  satisfaction  for  the 
injury;  and,  in  the  meantime,  in  respect  to  the  property  so  taken,  stolen,  or  destroyed, 
the  United  States  guarantee  to  the  party  injured,  an  eventual  indemnification;  provided 
ahvays,  that  if  such  injured  party,  his  representative,  attorney,  or  agent,  shall,  in  any  way, 
violate  any  of  the  provisions  of  this  Act  by  seeking,  or  attempting  to  obtain  private  satis- 
faction or  revenge,  by  crossing  over  the  line,  on  any  of  the  Indian  lands,  he  shall  forfeit 
all  claim  upon  the  United  States  for  such  indemnification;  and  provided,  also,  that  noth- 
ing herein  contained  shall  prevent  the  legal  apprehension  or  arresting,  within  the  limits 
of  any  State  or  district,  of  any  Indian  having  so  offended;  and  provided  further,  that  it 
shall  be  lawful  for  the  President  of  the  United  States  to  deduct  such  siim  or  sums  as 
shall  be  paid  for  the  property  taken,  stolen,  or  destroyed  by  any  such  Indian,  out  of  the 
annual  stipend  which  the  United  States  are  bound  to  pay  to  the  tribe  to  which  such  Indian 
shall  belong. 

III.— ^c<  of  March  30, 1802,  Sec.  I4  {2  Stat.  L.,  143). 

And  be  it  further  enacted,  That  if  any  Indian  or  Indians,  belonging  to  any  tribe  in  amity 
with  the  United  States,  shall  come  over  or  cross  the  said  boundary  line,  into  any  State  or 
Territory  inhabited  by  citizens  of  the  United  States,  and  there  take,  steal,  or  destroy  any 
horse,  horses,  or  other  property,  belonging  to  any  citizen  or  inhalntant  of  the  United  States, 
or  of  either  of  the  Territorial  districts  of  the  United  States,  or  shall  commit  anj'  murder, 
violence,  or  outrage,  upon  any  such  citizen  or  inhabitant,  it  shall  be  the  duty  of  such  citi- 
zen or  inhabitant,  his  representative,  attorney,  or  agent,  to  make  application  to  the  super- 
intendent, or  such  other  person  as  the  President  of  the  United  States  shall  authorize  for 
that  purpose,  who,  upon  being  furnished  with  the  necessary  documents  and  proofs,  shall, 
under  the  direction  or  instruction  of  the  President  of  the  United  States,  make  application 
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lo  the  nation  or  tribe  to  which  such  Indian  or  Indians  shall  helonpr,  for  satisfaction,  and  if 
such  nation  or  tribe  shall  nejrlect  or  refuse  to  make  satisfaction  in  a  reasonal)le  time,  not 
exceeding  twelve  months,  then  it  shall  be  the  duty  of  such  superintendent,  or  other  per- 
son authorized  as  aforesaid,  to  make  return  of  his  doings  to  the  President  of  the  I'nited 
States,  and  forward  to  him  all  the  documents  and  pi'oofs  in  the  case,  that  such  furthei: 
steps  may  be  taken  as  shall  lie  jiroper  to  obtain  satisfaction  for  the  injury.  And,  in  the 
meantime,  in  respect  to  the  iirojierty  so  taken,  stolen,  or  destroyed,  the  United  States 
guarantee  to  the  party  injured  an  eventual  indemnification;  provided  ahvai/s,  that  if  such 
injured  party,  liis  representative,  attorney,  or  agent,  shall  in  any  way  virVlate  any  of  the 
provisions  of  this  Act,  by  seeking  or  attempting  to  obtain  private  satisfaction  or  revenge, 
by  crossing  over  the  line,  on  any  of  the  Indian  lands,  he  shall  forfeit  all  claim  Tipon  the 
United  States  for  such  indemnification;  and  provided,  aho,  that  nothing  herein  contained 
shall  prevent  the  legal  ai>prehension  or  arresting,  within  the  limits  of  any  8tate  or  district, 
of  anv  Indian  having  so  ott'ended ;  and  further  provided,  that  it  shall  be  lawful  for  the 
Presiclent  of  the  United  States  to  deduct  such  sum  or  sums  as  shall  be  paid  for  the  prop- 
erty taken,  stolen,  or  destroyed  by  such  Indian,  out  of  the  annual  stipend  which  the  United 
States  are  bound  to  pay  to  the  tribe  to  which  such  Indian  shall  belong. 

IX.— Act  of  June  30, 1834,  Sec.  17  (4  Stat.  L.,  731). 

And  he  it  further  enacted.  That  if  any  Indian  or  Indians  belonging  to  any  tribe  in  amity 
with  the  United  States  shall,  within  the  Indian  country,  take  or  destroy  the  property  of 
any  person  lawfully  within  such  country,  or  shall  pass  from  the  Indian  country  into  any 
State  or  Territory  inhabited  by  citizens  of  the  United  States,  and  there  take,  steal,  or 
destroy  any  horse,  horses,  or  other  property,  belonging  to  any  citizen  or  inhabitant  of  the 
United  States,  such  citizen  or  inhabitant,  his  representative,  attorney,  or  agent,  may  make 
application  to  the  proper  superintendent,  agent,  or  sub-agent,  who,  upon  being  furnished 
with  the  necessary  documents  and  proofs,  shall,  under  the  direction  of  the  President, 
make  application  ito  the  nation  or  tribe  to  which  said  Indian  or  Indians  shall  belong,  for 
satisfaction ;  and  if  such  nation  or  tribe  shall  neglect  or  refuse  to  make  satisfaction  in  a 
reasonable  time,  not  exceeding  twelve  months,  it  shall  be  the  duty  of  such  superintendent. 
agent,  or  sub-agent,  to  make  return  of  his  doings  to  the  Commissioner  of  Indian  Affairs, 
that  such  further  steps  may  be  taken  as  shall  be  proper,  in  the  opinion  of  the  President, 
to  obtain  satisfaction  for  the  injury;  and,  in  the  meantime,  in  respect  to  the  Yjroperty  so 
taken,  stolen,or  destroyed,  the  L  nited  States  guarantee  to  the  party  so  injured  an  eventual 
indemnification ;  jirovided.  that  if  sucli  injured  party,  his  representative,  attorney,  or 
agent,  shall  in  any  way  violate  any  of  the  provisions  of  this  Act,  by  seeking  or  attempting 
to  obtain  private  "satisfaction  or  revenge,  he  shall  forfeit  all  claim  upon  the  United  States 
for  such  indemnification;  and  provided,  also,  that  unless  such  claim  shall  be  presented 
within  three  years  after  the  commission  of  the  injury,  the  same  shall  be  barred.  And  if 
tlie  nation  or  tribe  to  which  such  Indian  may  belong  receive  any  annuity  from  the  United 
States,  such  claim  shall,  at  the  next  payment  of  the  annuity,  be  deducted  therefrom  and 
paid  to  the  party  injured;  and  if  no  annuity  is  payable  to  such  nation  or  tribe,  then  the 
amount  of  the  claim  shall  be  paid  from  the  Treasury  of  the  United  States;  provided,  that 
nothing  herein  contained  shall  prevent  the  legal  apprehension  and  punishment  of  any 
Indians  having  so  offended. 

Y.—Act  of  February  2S,  1S59,  Sec.  8  (11  Stat.  L.,  4OI). 

And  he  it  farther  enacted.  That  so  much  of  the  Act  entitled  "An  Act  to  regulate  trade 
and  intercourse  with  the  Indian  tribes,  and  preserve  peace  on  the  frontiers,"  approved 
June  thirteenth,  eighteen  hundred  and  thirty-four,  as  provides  that  the  United  States 
shall  make  indemnification  out  of  the  Treasury  for  property  taken  or  destroyed  in  certain 
cases,  by  the  Indians  trespassing  on  white  men  as  described  in  the  said  Act,  be  and  the 
same  is'hereby  repealed;  provided,  however,  that  nothing  herein  contained  shall  be  so  con- 
strued as  to  impair  or  destroy  the  obligations  of  the  Indians  to  make  indemnification  out 
of  the  annuities  as  prescribed  in  said  Act. 

Y\.— Joint  Resolution  of  June  25, 1860(1%  Stat.  L.,  120). 

That  the  repeal  of  [by]  the  eighth  section  of  the  Act  of  Congress;  approved  the  twenty- 
eighth  day  of  February,  eighteen  hundred  and  fifty-nine,  of  so  much  of  the  Act  of  Con- 
gress entitled  "  An  Act  to  regulate  trade  and  intercourse  with  Indian  tribes,  and  to  preserve 
peace  on  the  frontiers,"  approved  June  thirteenth,  eighteen  hundred  and  thirty-four,  as 
provides  that  the  United  States  shall  make  indemnification  out  of  the  Treasury  for  prop- 
erty taken  or  destroyed  in  certain  cases  by  Indians  trespassing  on  white  men,  as  described 
in  said  Act.  shall  not  be  construed  to  destroy  or  impair  any  right  to  indemnity  which 
existed  at  the  date  of  said  repeal. 

\ll.—Act  of  July  15,  1S70,  Sec.  4  (16  Stat.  L.  360).    Sec.  2098,  Revised  Statutes. 

And  he  it  further  enacted.  That  no  part  of  the  moneys  appropriated  by  this  Act,  or  which 
may  hereafter  be  appropriated  in  any  general  Actor'deficiency  bill  making  appropriations 
for  the  current  and  contingent  expenses  of  the  Indian  department,  to  pay  annuities  due 
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to  or  to  be  nsed  and  expended  for  the  care  and  benefit  of  any  tribe  or  tribes  of  Indians 
named  herein,  shall  be  applied  to  the  payment  of  any  claim  for  depredations  that  may 
have  been  or  may  be  committed  by  such  tribe  or  tribes,  or  any  member  or  members 
thereof;  and  no  claim  for  Indian  depredations  shall  hereafter  be  paid  until  Congress  shall 
make  special  appropriation  therefor;  and  all  Acts  and  parts  of  Acts  inconsistent  herewith 
are  hereby  repealed. 

VIII.— ^c<  of  May  29, 1872,  Sec.  7  {17  Stat,  i.,  190).    Sees.  445  and  466,  Revised  Statutes. 

That  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  prepare  and  cause  to  be 
published  such  rules  and  regulations  as  he  may  deem  necessary  or  proper,  prescribing  the 
manner  of  presenting  claims  arising  under  existing  laws  or  treaty  stipulations,  for  com- 
pensation for  depredations  committed  by  the  Indians,  and  the  degree  and  character  of 
the  evidence  necessary  to  support  such  claims;  he  shall  carefully  investigate  all  such 
claims  as  may  be  presented,  subject  to  the  rules  and  regulations  prepared  by  him,  and 
report  to  Congress,  at  each  session  thereof,  the  nature,  character,  and  amount  of  such 
claims,  whether  allowed  by  him  or  not,  and  the  evidence  upon  which  his  action  was  based ; 
provided,  that  no  payn)ent  on  account  of  said  claims  shall  be  made  without  a  specific 
appropriation  therefor  by  Congress. 

IX. — Section  2156,  Revised  Statutes. 

If  any  Indian  belonging  to  any  tribe  in  amity  with  the  United  States  shall,  within  the 
Indian  country,  take  or  destroy  the  property  of  any  person  lawfully  within  such  country, 
or  shall  pass  from  Indian  country  into  any  State  or  Territory  inhabited  by  citizens  of  the 
United  States,  and  there  take,  steal,  or  destroy  any  horse  or  other  property  belonging  to 
any  citizen  or  inhabitant  of  the  United  States,  such  citizen  or  inhabitant,  his  representa- 
tive, attorney,  or  agent,  may  make  application  to  the  proper  superintendent,  agent,  or  sub- 
agent,  who,  upon  being  furnished  with  the  necessary  documents  and  proofs,  shall,  under 
the  direction  of  the  President,  make  application  to  the  nation  or  tribe  to  which  such  Indian 
shall  belong  for  satisfaction;  and  if  such  nation  or  tribe  shall  neglect  or  refuse  to  make 
satisfaction  in  a  reasonable  time,  not  exceeding  twelve  months,  such  superintendent,  agent, 
or  sub-agent  shall  make  return  of  his  doings  to  the  Commissioner  of  Indian  Affairs,  that 
such  further  steps  may  be  taken  as  shall  be  proper,  in  the  opinion  of  the  President,  to 
obtain  satisfaction  for  the  injury. 

X..—Act  of  March  3, 1SS5  {23  Stat.  L.,  376). 

INDIAN   DEPEEDATION    CLAIMS. 

For  the  investigation  of  certain  Indian  depredation  claims,  ten  thousand  dollars;  and 
in  expending  said  sum  the  Secretary  of  the  Interior  shall  cause  a  complete  list  of  all  claims 
heretofore  filed  in  the  Interior  Department,  and  which  have  been  approved  in  whole  otin 
part,  and  now  remain  unpaid,  and  also  all  such  claims  as  are  pending  but  not  yet  exam- 
ined, on  behalf  of  citizens  of  the  United  States,  on  account  of  depredations  committed, 
chargeable  against  any  tribe  of  Indians  by  reason  of  any  treaty  between  such  tribe  and  the 
United  States,  including  the  name  and  address  of  the  claimants,  the  date  of  the  alleged 
depredations,  by  what  tribe  committed,  the  date  of  examination  and  approval,  with  a  ref- 
erence to  the  date  and  clause  of  the  treaty  creating  the  obligation  for  payment,  to  be  made 
and  presented  to  Congress  at  its  next  regular  session ;  and  the  Secretary  is  authorized  and 
empowered,  before  making  such  rex>ort,  to  cause  such  additional  investigation  to  be  made 
and  such  further  testimony  to  be  taken  as  he  may  deem  necessary  to  enable  him  to  deter- 
mine the  kind  and  value  of  all  property  damagedand  destroyed  by  reason  of  the  depreda- 
tions aforesaid,  and  by  what  tribe  such"  depredations  were  committed ;  and  his  report  shall 
include  his  determination  upon  each  claim,  together  with  the  names  and  residences  of 
witnesses  and  the  testimony  of  each,  and  also  what  funds  are  now  existing  or  to  be  derived 
I)jf  reason  of  treaty  or  other  obligation  out  of  which  the  same  should  be  paid. 

XL — Act  of  May  15, 18S6  {not  yet  published). 

Indian  dei>redation  claims:  For  continuing  the  investigation  and  examination  of  cer- 
tain Indian  depredation  claims,  originally  authorized,  and  in  the  manner  therein  provided 
for,  by  the  Indian  appropriation  Act,  approved  March  third,  eighteen  hundred  and  eighty- 
five,  twenty  thousand  dollars  ;  and  the  examination  and  report  shall  include  claims  if  any, 
barred  by  statute,  such  fact  to  be  stated  in  the  report;  and  all  claims  whose  examination 
shall  be  completed  by  .January  first,  eighteen  hundred  and  eighty-seven,  shall  then  be 
reported  to  Congress,  with  the  opinions  and  conclusions  of  the  Commissioner  of  Indian 
Affairs  and  the  Secretary  of  the  Interior  upon  all  material  facts,  and  all  the  evidence  and 
papers  pertaining  thereto. 

Appendix  B. 

GENEEAIi   legislation    ON    CLAIMS   FOR   DEPREDATIONS   COMMITTED    BY   WHITES    ON   THE   PROP- 
ERTY  OF   INDIANS. 

I.— Act  of  May  19, 1796,  Sec.  4  {1  Stat.  L.,  470). 

And  be  it  further  enacted.  That  if  any  such  citizen,  or  other  person,  shall  go  into  any 
town,  settlement,  or  territory  belonging,  or  secured  by  treaty  with  the  United  States,  to 
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any  nation  or  tribe  of  Indians,  and  shall  there  comniit  robliery,  larceny,  trespass,  or  other 
crime  against  the  person  or  property  of  any  frien<lly  Indian  or  Indians  which  would  he 
punishable,  if  conunitted  witliin  the  jurisdiction  of  any  State  against  a  citizen  of  the 
United  States,  or  unauthorized  by  law,  and  with  a  hostile  intention,  shall  be  found  on 
any  Indian  land,  such  oifender  shall  forfeit  a  sum  not  exceeding  one  hundred  dollars,  aud 
be  imprisoned  not  exceeding  twelvemonths;  and  shall  also,  when  property  is  taken  or 
destroyed,  forfeit  and  pay  to  such  Indian  or  Indians  to  whoni  the  i)roperty  taken  and 
destroyed  belongs  a  sum  eijual  to  twice  the  just  value  of  the  property  so  taken  or 
destroyed;  and  if  such  ottender  shall  he  unable  to  pay  a  sum  at  least  equal  to  the  said 
just  value,  whatever  such  payment  shall  fall  short  of  the  said  just  value  shall  be  paid  out 
of  the  Treasury  of  the  United  States ;  provided,  nevertheless,  that  no  such  Indian  shall  be 
entitled  to  any  payment  out  of  the  Treasury  of  the  United  States  for  any  such  property 
taken  or  destroyed  if  he,  or  any  of  the  nation  to  which  he  belongs,  shall  have  sought 
private  revenge  or  attempted  to  obtain  satisfaction  hy  any  force  or  violence. 

\\.—Act  of  March  3, 1799,  Sec.  4  {1  Stat.  L.,  744). 

And  be  it  further  enacted,  That  if  any  such  citizen  of  person  shall  go  into  any  town,  set- 
tlement, or  "territory  belonging  or  secured  by  treaty  with  the  United  States  to  any  nation 
or  tribe  of  Indians,  and  shall  there  commit  robbery,  larceny,  trespass,  or  other  crime 
against  the  person  or  property  of  any  friendly  Indian  or  Indians,  which  would  be  punish- 
able if  committed  within  the  jurisdiction  of  any  State  against  a  citizen  of  the  United 
States,  or  unauthorized  liy  law,  and  with  a  hostile  intention,  shall  be  found  on  any  Indian 
land,  such  oflender  shall  forfeit  a  sum  not  exceeding  one  hundred  dollars  and  be 
imprisoned  not  exceeding  twelve  months;  and  shall  also,  when  property  is  taken  or 
destroyed,  forfeit  and  pay  to  such  Indian  or  Indians  to  whom  the  property  taken  and 
destroyed  belongs  a  sum  equal  to  twice  the  just  value  of  the  property  so  taken  or  destroyed ; 
and  if  such  otfeiuler  shall  be  unable  to  pay  a  sum  equal  at  least  to  the  said  just  value, 
whatever  such  payment  shall  fall  short  of  the  said  just  value  shall  be  ])aid  out  of  the 
Treasury  of  the  United  States;  provided,  nevertheless,  that  no  such  Indian  shall  be  entitled 
to  any  liaynient  out  of  the  Treasury  of  the  United  States  for  any  such  property  taken  or 
destroyed  if  he,  or  any  of  the  nation  to  which  he  belongs,  shall  have  sought  private 
revenge  or  attempted  to  obtain  satisfaction  by  any  force  or  violence. 

Ul.—Act  of  March  30, 1S02,  Sec.  4  {2  Stat.  L.,  I4I). 

And  he  it  further  enacted.  That  if  any  such  citizen,  or  other  person,  shall  go  into  any 
town,  settlehient,  or  territory  belonging  or  secured  by  treaty  with  the  United  States  to 
any  nation  or  tribe  of  Indians,  and  shall  there  commit  robbery,  larceny,  trespass,  or  other 
crime  against  the  person  or  property  of  any  friendly  Indian  or  Indians  which  would  be 
punishable  if  committed  within  the  jurisdiction  of  any  State  against  a  citizen  of  the 
United  States,  or  unauthorized  by  law,  ami  with  a  hostile  intention,  shall  be  found  on  any 
Indian  land,  such  ottender  shall  forfeit  a  sum  not  exceeding  one  hundred  dollars  and  be 
imprisoned  not  exceeding  twelve  months;  and  shall  also,  when  property  is  taken  or 
destroyed,  forfeit  and  pay  to  such  Indian  or  Indians  to  whom  the  property  taken  and 
destroyed  belongs  a  sum  equal  to  twice  the  just  value  of  the  property  so  taken  or 
destroyed ;  and  if  such  ottender  shall  be  unable  to  pay  a  sum  at  least  equal  to  the  said 
just  value,  whatever  such  payment  shall  fall  short  of  tlie  said  just  value  shall  be  paid  out 
of  the  Treasury  of  the  United  States;  provided,  nevertheless,  that  no  such  Indian  shall  be 
entitled  to  any  payment  out  of  the  Treasury  of  the  United  States  for  such  property  taken 
or  destroyed  if  he,  or  any  of  the  nation  to  which  he  belongs,  shall  have  sought  private 
revenge  or  attempted  to  obtain  satisfaction  by  any  force  or  violence. 

lY.—Act  of  June  30, 1S34,  Sec.  16  (4  Stat.  L.,  731). 

And  he  it  further  enacted.  That  where,  in  the  commission  by  a  white  person  of  any  crime, 
offense,  or  inisdemeanor  within  the  Indian  country,  the  property  of  any  friendly'  Indian 
is  taken,  injured,  or  destroyed,  and  a  conviction  is  had  for  such' crime,  oflense,  or  misde- 
meanor, the  person  so  convicted  shall  be  sentenced  to  pay  to  such  friendly  Indian  to 
whom  the  property  may  belong,  or  whose  person  may  be  injured,  a  sum  equal  to  twice 
the  just  value  of  the  property  so  taken,  injured,  or  destroyed  ;  and  if  such  ottender  shall 
be  unable  to  pay  a  sum  at  least  e(iual  to  the  just  value  or  amount,  whatever  such  pay- 
ment shall  fall  short  of  the  same  shall  l)e  paid  out  of  the  Treasury  of  the  United  States  ; 
provided,  that  no  such  Indian  shall  be  entitled  to  any  payment  out  of  the  Treasury  of  the 
I'nited  States  for  any  such  ])roperty  if  he,  or  any  of 'the  nation  to  whit'h  he  belongs,  shall 
have  sought  private  revenge  or  attempted  to  obtain  satisfaction  by  any  force  or  violence; 
and  provided,  also,  that  if  such  ottender  cannot  be  apprehended  and  brought  to  trial,  the 
amount  of  such  property  shall  be  paid  out  of  the  Treasury,  as  aforesaid. 

Y.— Sections  2154  n-^d  2155,  Revised  Statutes. . 

Whenever,  in  the  commission  by  a  white  person  of  any  crime,  ottense,  or  misdemeanor 
within  the  Indian  country,  the  'property  of  any  friendly  Indian  is  taken,  injured,  or 
destroyed,  and  a  conviction  is  had  for  sucli  crime!  offense,  or  misdemeanor,  the  person  so 
convicted  shall  be  sentenced  to  jtay  to  such  friendly  Indian  to  whom  the  property  may 
belong,  or  whose  person  may  be  injured,  a  sum  equal  to  twice  the  just  value  of  the' prop- 
erty so  taken,  injured,  or  destroyed. 
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If  such  offender  shall  be  unable  to  pay  a  sum  at  least  equal  to  the  just  value  or  amount, 
whatever  such  payment  shall  fall  short  of  the  same  shall  be  paid  out  of  the  Treasury  of 
the  United  States.  If  such  offender  cannot  be  apprehended  and  brought  to  trial,  the 
amount  of  such  property  shall  be  paid  out  of  the  Treasury ;  but  no  Indian  shall  be  entitled 
to  any  payment  out  of  the  Treasury  of  the  United  States  for  any  such  property  if  he,  or 
any  of  the  nation  to  which  he  belongs,  have  sought  private  revenge,  or  have  attempted  to 
obtain  satisfaction  by  any  force  or  violence. 

Appendix  C. 
special  legislation. — appropriations  for  indian  depredation  claims. 

The  following  is  a  list  of  special  appropriations  for  payment  of  Indian  depredation 
claims.  In  each  case  it  is  stated  whether  payment  is  to  be  made  from  the  Treasury  or 
from  the  Indian  annuities.  The  total  of  amounts  appropriated  from  the  Treasury  is 
$1,604,028  25;  the  total  appropriated  from  Indian  annuities  is  $201,31<;  37.  But  these  totals 
do  not  embrace  the  sums  appropriated  from  the  Treasury  by  several  Acts  (March  2, 1827; 
Mav  31,  1830;  June  30,  1834),  in  which  the  amounts  are  not  specified. 

By  Act  of  March  3,  1819  (Section  5,  3  Statutes,  517),  $4,000  is  appropriated  from  the 
Treasury  to  satisfy  claims  of  citizens  of  the  United  States  for  property  stolen  or  destroyed 
by  the  Osages. 

"By  Act  of  March  2,  1827  (6  Statutes,  361),  William  Morrison,  late  contractor  for  supplies 
to  the  Army,  is  allowed  credit  (out  of  the  Treasury-)  for  sixty-nine  beef  cattle  taken  from 
near  the  military  post  of  Prairie  Du  Chien,  in  Jiily,  1816,  by  certain  predatory  tribes  of 
Indians. 

By  Act  of  March  25,  1830  (6  Statutes,  -408),  the  Secretary  of  War  is  directed  to  pay  $6.7a3 
from  the  Treasury  to  four  persons  for  property  taken  by  the  Osage  Indians  from"  1816  to 
1823. 

By  Act  of  May  31,  1830  (4  Statutes,  428),  certain  depredation  claims  are  referred  to  the 
Third  Auditor  to  be  decided  according  to  the  provisions  of  Section  14  of  the  Act  of  March 
30,  1802,  the  monev  to  be  paid  out  of  the  Treasurv. 

By  Act  of  March  2, 1831  (4  Statutes,  470),  $1,300  is  appropriated  from  the  Treasury  for 
payment  of  sundry  claims  for  Indian  depredations. 

By  Act  of  June  28,  1834  (4  Statutes,  705).  $7,8r»0  is  appropriated  from  the  Treasury  to 
defray  the  expense  of  investigating  claims  against  the  Seminoles  for  property  stolen  or 
destroyed  by  them  and  for  liquidating  such  as  may  be  satisfactorily  established. 

By  Act  of  "June  30, 1834  (4  Statutes,  721),  payment  not  exceeding  $250,000  is  granted  out 
of  the  Treasury  to  citizens  of  Georgia  for  claims  founded  upon  the  capture  and  detention 
or  destruction  of  property  by  Creek  Indians  prior  to  the  Act  of  March  30,  18C»2. 

By  Act  of  June  30,  18^  (6  Statutes,  581),  certain  claims  for  Indian  depredations  are 
referred  to  the  Secretary  of  War,  who  is  directed  to  pay  out  of  the  Treasury  all  which 
shall  be  established. 

By  Act  of  July  1, 1836  (6  Statutes  659),  $403  is  appropriated  from  the  Treasury  to  James 
Alexander,  and  $575  to  Ira  Nash,  for  losses  sustained  and  depredations  committed  by  Sac 
and  Fox  Indians  in  1814. 

By  Act  of  July  2, 1836  (6  Statutes,  671),  the  Secretary  of  War  is  directed  to  pay  to  Joseph 
Bogy  $6,000  from  the  Indian  annuities  for  his  merchandise  and  property  taken  or  destroyed 
bv  the  Choctaw  Indians  in  1807. 

'By  Act  of  March  3,  1837  (5  Statutes,  158-162),  the  President  is  directed  to  report  to  Con- 
gress as  to  depredations  committed  by  the  Seminoles  and  Creeks,  before  and  after  the 
resent  Indian  war. 

By  Act  of  March  3, 1841  (6  Statutes,  822),  the  Secretarv-  of  the  Treasury  is  directed  to  pay 
out  of  the  Treasury,  to  Avery.  Saltmarsh  &  Co.,  mail  contractors,  $9,779  for  property 
emploved  bv  them  in  transporting  the  mail,  captured  and  destroved  bv  the  Creek  Indians 
in  May,  1836. 

By  Act  of  J  une  15, 1844  (6  Statutes,  913),  the  Secretary  of  War  is  directed  to  pay  to  George 
Wailis^  $3,000  out  of  the  Indian  annuities,  for  the  destruction  of  cattle  belonging  to  the 
said  Wallis,  by  the  Sac  and  Fox  and  Iowa  Indians. 

By  Act  of  August  9,  1846  (9  Statutes,  24  Private),  $1,500  is  appropriated  from  the  Indian 
annuities  to  pay  to  the  legal  representatives  of  Cyrus  Turner  for  depredations  committed 
by  Sioux  Indians. 

"By  Act  of  March  2,  1847  (9  Statutes,  41  Private),  $1,081  is  appropriated  from  the  Treasury 
to  pay  Elijah  White  and  others  for  property  taken  bv  the  Pawnee  Indians. 

By  Act  of  March  3, 1847  (9  Statutes,  41  Private),  $676  91  is  appropriated  from  the  Treasury 
to  pay  Joseph  E.  Primeau  and  Thomas  J.  Chapman  for  depredations  committed  by  Yank- 
ton Indians. 

By  Act  of  August  14, 1848  (9  Statutes,  90  Private),  $800  is  appropriated  from  the  Treasury 
to  pav  Charles  IST.  Gibson  for  a  wagon  captured  and  destroved  bv  the  Seminole  Indians  in 
Middle  Florida  in  Februarv,  1839. 

By  Act  of  March  3, 1849(9  Statutes,  141  Private),  $4,15.5  is  appropriated  from  the  Treasun,- 
to  pay  Thomas  Talbot  and  others  for  propertv  taken  bv  the  Pawnee  Indians. 

By  Act  of  August  30, 1852  (10  Statutes,.41,  6o).  $1.2CHj  'is  appropriated  from  the  Treasury 
to  pay  James  M.  Marsh  for  losses  for  property  taken  by  the  Sioux  Indians  while  extending 
the  line  of  survevs  under  contract. 
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By  Act  of  January  18,  ]8ri5  (10  Statutes,  843),  $500  is  appropriated  from  the  Treasury  to 
payMost's  D.  Hogan  for  cattle  taken  by  tlie  Indians. 

By  Act  of  August  18,  185(5  (11  Statutes,  05,  81),  the  Secretary  of  the  Interior  is  ordered 
to  investigate  claims  for  depredations  by  Indians  in  New  Mexico. 

By  Act  of  March  KJ,  1858  (11  Statutes,' 527,  the  sum  of  .1200,  with  interest  from  the  first 
day'of  .Tune,  1852,  was  apiiropriated  from  the  Treasury  to  pay  John  Hamilton,  of  Cham- 
paign County,  Ohio,  for  his  time  and  services  during  his  imprisonment  with  the  Indians 
in  the  war  of  1812  with  Great  ihitain. 

By  Act  of  June  19,  18(iO  (12  Statutes,  44,  58).  |16,679  74  is  appropriated  from  the  Treasury 
tp  pay  for  the  loss  and  destruction  of  property  of  citizens  of  Minnesota  and  Iowa  at 
Spirit  Lake  in  1857,  bv  Sioux  Indians. 

By  Act  of  March  2,' 1801  (12  Statutes,  203),  .1!9,()40  74  is  appropriated  from  the  Treasury 
to  indemnify  citizens  of  Iowa  and  ilinnesota  for  destruction  of  property  at  or  near  Spirit 
Lake  by  Inkpadutah's  band  of  Sioux  Indians. 

By  Act  of  February  Hi,  1863  (12  Statutes,  652,  658),  provision  is  made  for  payment  out  of 
their  forfeited  annuities  for  damages  done  by  Sioux  Indians  in  Minnesota  on  the  occasion 
of  the  Sioux  massacre  in  1862. 

By  Act  of  May  28,  1864  (13  Statutes,  92),  $928,411  is  appropriated  from  the  Treasury  to 
pay  the  awards  "of  the  commission  under  the  act  of  February  10,  1883,  for  damages  done 
bv  the  Sioux  Indians  in  1862,  and  a  further  sum  of  $241,963  is'appropriated  for  additional 
claims. 

By  Act  of  June  29,  1866  (14  Statutes,  609),  $28,175  is  appropriated  from  the  Treasury  for 
Elizabeth  Woodward  and  George  Chorpenning  for  destruction  of  property  by  Indians  in 
1862,  and  by  the  second  section  of  the  same  Act  $26,370  is  appropriated  from  the  Indian 
annuities  to  pay  George  Chorpenning  for  propertv  destroyed  bv  Indians  prior  to  April  1. 
185(). 

By  Act  of  March  2,  1868  (15  Statutes,  356),  $400  is  appropriated  from  the  Treasury  to  the 
widow  of  Maj.  Gen.  I.  B.  Richardson  for  one  mule  and  four  horses  stolen  from  him  by 
Apache  Indians  while  on  militarv  dutv  in  New  Mexico. 

By  Act  of  April  10,  1809  (16  Statutes,  13, 39),  $10,906  34  is  appropriated  from  the  Treasury 
to  i)ay  for  depredations  committed  by  Indians  in  Northwestern  Iowa,  in  1857. 

By  Act  of  February  27. 1871  (Ki  Statutes,  704),  $2,504  10  is  appropriated  out  of  any  money 
appropriated  for  the  benefit  of  the  Cheyenne  and  Arapaho  Indians,  to  Lucy  A.  Smith,  foV 
losses  by  depredations  of  said  Indians  in  Nebraska. 

By  Act  of  ]May  7,  1872  (17  Statutes,  395),  commissioners  are  appointed  to  examine  into 
depredations  committed  by  Indians  and  Mexicans  in  Texas. 

By  Act  of  May  21.  1872  (17  Statutes,  661),  $14,650  is  appropriated  from  the  Treasury  to 
indemnify  Charles  F.  Tracy  for  depredations  committed  by  Apaches  in  May,  1870. 

By  Actof  June  5,  1872  (17  Statutes,  075),  $10,000  is  appropriated  from  the  Treasury  to 
pav  Mrs.  Fannv  Kellv  for  propertv  taken  and  destroved  bv  Sioux  Indians  in  18(>4. 

By  Act  of  June  10, "1872  (17  Statutes,  690),  $30,000  is" appropriated  from  the  Treasury  to 

Say  the  heirs  of  Alexander  Watson  for  property  lost,  captured,  or  destroyed  in  Florida 
uring  the  Indian  hostilities  commencing  in  1835. 

By  Act  of  June  10,  1872  (17  Statutes,  701),  $13,200  is  appropriated  from  the  Treasury  to 
Elbridge  Gerry  for  valuable  services  rendered  the  Government  in  1804,  and  for  all  claims 
for  Indian  dei)redations  up  to  the  date  of  the  passage  of  this  Act. 

By  Act  of  ^[arch  3,  1873  (17  Statutes,  76')),  $2,250  is  appropriated  from  the  Treasury  to 
Mrs.  Ann  Marble,  administratrix,  for  losses  liv  depredations  bv  Chevenne  Indians. 

By  Act  of  April  28,  1874  (18  Statutes,  ,543),  $l,(i95  37  is  appropriated  from  the  Treasury 
to  pav  Mrs.  Siloma  Deck  for  losses  bv  depredations  bv  Sioux  Indians  in  1852. 

By"  Act  of  March  3,  1875  (18  Statutes,  424),  $2,500  each  is  appropriated  to  Adelaide 
Gernum  and  Julia  German,  two  white  children  captured  in  Kansas,  the  same  to  be  with- 
held from  annuities  due  the  Chevennes. 

B*'  Act  of  March  3,  1877  (19  Statutes,  549),  $2,283  92  is  appropriated  from  the  Treasury 
to  pay  Hans  C.  Peterson  for  damages  by  Sioux  Indians  in  Minnesota  in  186)2. 

By  "Act  of  March  3, 1879  (20  Statutes,  396),  $2,915  with  interest  at  7  per  cent  is  appropriated 
froiii  any  treaty  funds  of  the  Kiowa  Indians,  to  the  heirs  of  Abel  S.  Lee  for  property 
taken  and  destroved  bv  the  Kiowa  Indians  in  1872. 

By  Act  of  March  3",  1879  (20  Statutes,  390),  $5,000  is  appropriated  out  of  any  money 
hereafter  ajipropriated  for  the  use  and  benefit  of  the  Cheyenne  Indians,  to  Mrs.  Celia  C. 
Short. 

By  Act  of  June  8,  1880  (21  Statutes,  549),  $15,807  50  is  appropriated  to  pay  Henry  Warren 
for  damages  sustained  by  dei)redations  of  Indians  in  1871,  while  Warren  was  a  Govern- 
ment contractor,  the  same  to  be  withheld  from  the  annuities  due  the  Indians. 

By  Act  of  June  10,  1880  (21  Statutes,  588),  $2,000  is  appropriated  from  the  annuities  due 
the  Cheyenne  or  Arapaho  Indians  to  Amanda  M.  Cook,  whose  mother  was  killed  and 
herself  captured  bv  the  Indians  in  1865. 

By  Act  of  :March  3,  1881  (21  Statutes,  MO),  $58,059  46  is  appropriated  from  the  Treasury 
to  pay  Dodd,  Brown  &  Co.,  assignees  of  H  M.  Durfee  &  Co.,  and  others,  for  depredations 
committed  bv  various  tribes  of  Indians,  the  amounts  to  be  deducted  from  the  annuities. 

By  Act  of  ^larch  3,  1881  (21  Statutes,  040),  $3,(i00  is  appropriated  from  money  belonging 
to  the  Osage  Indians  to  pav  William  Bedus  for  depredations  committ^  bv  these  Indians. 

By  Act  of  May  17,  1882  (22  Statutes,  80),  $9,870  10  is  appropriated  from  unexpended 
balances  of  treaty  funds  to  pay  various  claimants  for  damages  caused  by  raids  of  North- 
ern Cheyennes. 

27" 
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Bv  Act  of  March  3,  1883  (22  Statutes,  804),  ^12,200  is  appropriated  from  moneys  due  the 
Cheyenne  and  Arapaho  Indians  to  Powers  &  Newman,  and  D.  and  B.  Powers  for  depre- 
dations committed  bv  these  Indians. 

By  Act  of  March  20,  1884  (23  Statutes,  525),  ?5,400  is  appropriated  from  the  Treasury 
to  p'av  Louisa  Boddv  for  depredations  committed  bv  the  Modoc  Indians. 

By  "Act  of  March  3, 1885  (23  Statutes,  498),  |46,770  21  is  appropriated  to  pay  W.  C.  Obum 
out  "of  annuities  for  deijredations  committed  by  the  Cheyenne  and  Arapaho  Indians. 

Appe>"dix  D. 

IxDiAX  Treaties  Maki>-g  Provisions  as  to   Payment  Orr  of  Axntities  for  Depeeda- 
Tioxs  Committed  ox  the  Property  of  White  Mex. 

[The  references  by  pages  are  to  the  "  RevUion  of  Indian  Treaties,"  1S73.] 


Date. 


Page. 


Blackfeet April  25, 1856 

Calapooias -    April  10, 1855 

Chastas April  10, 1855 

Cherokees Januarv  21,  1795 

Cherokees October  2,  1798 

Cheyennes  and  Arapahoes August  19,1868 

North  Cheyennes  and  North  Arapahoes August  25, 1868 

Chippewas"(see  note  fl  below) Mav    5,1864 

Comanches  and  Wichitas May  19,  1836 

Comanches,  Kiowas,  Apaches February  12,  1854  ... 

Comanches,  Kiowas August  25, 1868 

Crows July  25, 18(38 

Dwamishand  Squamish April  11,1859 _-. 

Flatheads April  18, 1859 

Kansas  (see  note  b  below) December  30, 1825-.. 

Kansas December  30,  1825. . . 

Kiowas,  Katakas,  etc. Februarv  21, 1838 

Makahs April  18, 1859 

Navajos !  August  12, 1818 

Nes  Percys ;  April  29, 1859 

Nisquallies,  Puyallups March  3,  1855 

Omahas ..".... June  21,  1854 

Osages  (see  note  c  below). January  7,  1819 

O-sages  (see  noted  below) December  30,  1825... 

Osages  (see  note  e  below) March  2, 18.39 

Oregon,  Middle April  19, 1859. .   

Otoes  and  Missourias June  21,  1854 

Pawnees Mav  26,  1858 

Poncas 1  April  11,1859 

Quapaws !  July  15, 1818 

Quinaielts,  etc. :  April  11, 1859 

Sacs  and  Foxes Februarv  12. 1823 

S'Klallams j  April  29, 1859 

Snakes !  Julv  10,  1866 


Februarv  26, 1859.--. 

March  3"l,  1859 

March  31,  1859 

Februarv  24, 1869 

Februar"v  24, 1869 


Sioux,  Yanktons 

Sioux,  Mendawakanton,  "Wahpakosta 

Sioux,  Sisseton,'\Vahpeton- ..- 

Sioux,  Brule,  OgallaUa -  - 

Shoshones,  Eastern  and  Bannocks  -- 

Utahs --- -- December  14, 1864 

Umpquas  and  Calapooias I  March  30,  1855  ... 

Utes '  November  6,1868. 

Walla  WaUasand  Cavuses ...;  April  11.  ]859 

Yakamas AprillS,  1859 


11 
6 
8 
4 
9 
1 
1 
4 
3,  5 
4.108 
1 
1 
9 


10 


3,  5, 


9 
1 

8  ;     53 
8 
10 


1,  2 
9 
6 
7 
9 
5 
7 
6 
8 
5 
9 
4 
11 
6 
6 
1 
1 
6 
8 
.  6 
8 
8 


10 

22 

25 

32 

35 

130 

136 

255 

304.  305 

310,  311 

319 

328 

381 

388.  389 

412 

413 

456,  457 

463,  464 

528 

538 

568 

567,  568 


(, 


575,  576 

580 

584 

627 

640 

653 

6*>4 

717,  718 

725,  726 

738,  739 

803 

805 

.861 

88,  89 

907 

914,  915 

932 

972 

980.  981 

983,  984 

992 

1,045 


a  The  United  States  agrees  to  appropriate  5100,000  to  pay  for  depredations  and  forcible  exactions, 
b  The  I'nited  States  agrees  to  pay  for  all  depredations  since  1815. 

c  Depredations  committed  since  1814  are  to  be  paid  bj'  the  United  States,  in  consideration  of  the  cession  of 
Indian  lands. 
d  The  United  States  agrees  to  pay  for  all  depredations  since  1808. 
e  The  United  States  agrees  to  pay  all  depredation  claims. 
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Appendix  E. 


List  of  Treaties  by  which  the  Indians  Agree  to  Use  Their  Best  Efforts  to  Return 
Stolen  Property  or  to  Punish  Offenders. 

[The  references  by  pages  are  to  the  "  Revision  of  Indiau  Treaties,"  1873.] 


Tribes. 


Article. 


e. 

Page. 

6 

14,  15 

6 

225,  226 

9 

270 

8 

307 

5 

320,  327 

3 

336 

11 

406 

10 

429 

9 

436 

9 

447 

5 

460 

9 

519 

6 

466 

9 

573,  574 

10 

588 

5 

632 

5 

643 

5 

667.  668 

6 

728,  729 

6 

731,  732 

10 

761,  762 

14 

800 

5 

868 

5 

872,  873 

5 

874,  875 

6 

976 

10 

1,010 

March  8,  1847 

February  6,  1826.. 
February  14,  1805-.. 


Belantse-Etoas,etc I  February  6,  1826. 

Chippe^yas January"29,  1855  . 

Chippewas April  7^^1855 

Comanches,  lonies,  Anadacas,  Caddoes,  etc. .. 

Crows - 

Dela  wares --_ 

lowas .July  17,  1854 

Kaskaskias,  Peorias August  10,  1854 

Klamath,  etc February  17,  1870  .. 

Kickapoos July  17,  1854 

Makahs Feljruary  6,  1826  .-. 

Miamies August  4,  1854 

Mandans February  6,  1826  ... 

Osages  - December  26,  1815.. 

Osages Jauuary  21,  1867  ... 

Otoesand  Missourias February  6,  1826  ... 

Pawnees February  6,  1826  ... 

Poncas.. February  6,  1826  ... 

Ricaras February  26,  1826  .. 

Rogue  Rivers April  12,' 1854 


Sacs  and  Foxes 

Shawnees 

Sioux,  Yanktons,  Tetons,  Yanktonais 

Sioux,  Ogallallas 

Sioux,  Oncpapas 

Unipquas ,  February  5,'  1855  .. 

Winnebagoes May  23,  1855 


July  17,  1854 
November  2,  1854  ... 
February  6,  1826 
February  6,  1826 
February  6,  1826 
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Appendix  F. 

List  of  Tkeaties  by  which  it  is   Provided  that  the  Indians  Shall  be   Paid  by  the 
Government  for  Depredations  Committed  on  Their  Property  by  White  Men. 

[The  references  by  pages  are  to  the  "  Revision  of  Indian  Treaties,"  1873.] 


Page. 


Blackf  eet -- 

Belantse-Etoas 

Oherokees 

Creeks 

Cheyennes  and  Arapahoes 

Isuniber  Cheyennes  and  number  Arapahoes. . 

Choctaws  and  Chickasaws 

Comanches  and  Wichitas 

Comanches,  Kiowas,  Apaches 

Oomanches,  Kiowas _ 

Crows 

Crows 

Xansas- - 

Xiowas,  Katakas,  etc. 

Makahs 

Mandans.. 

^avajoes 

Osages  

Otoes  and  Missourias 

Pawnees 

Poncas 

Quapaws 

Kicaras  ..- 

Rogue  Rivers 

Sacs  and  Foxes 

Shawnees 

Sioux,  Yanktons,  Tetons,  Yanktonais 

Sioux,  OgallaUas 

Sioux,  Oncpaxias 

Sioux,  OgallaUas,  Brules 

Shoshones,  Eastern,  and  Bannocks 

Utahs 

Umpquas 

Utes 


April  25,  1856 

FebruarvG,  1826. 
October '2,  1798.... 
August  28,  1856... 
August  19,  1868  ... 
August  25,  1868... 

March  4,  1856 

May  19,  1836 

February  12,  1854 
August  25,  1868  .. 
February  6,  1826  . 

Julv25,  1868 

December  30,  1825 
Februarv  21,  1838 
February  6, 1826 . 
J^ebruarv6,  1826. 
August  i2,  1818  .: 
December  26,  1815 
Februarv  6,  1826. 
Februarv  6,  1826  . 
Februarv  6,  1826 . 

Julv  15,  1818 

Februarv  26,  1825 

April  12,' 1854 

February  12,  1823 
November  2,  18.54 
February  6,  1826. 
Februarv  6,  1826  . 
Februarv  6,  1826  _ 
Februarv  24,  1869 
Februarv  24,  1869 
December  14,  ISfU 
Februarv  5,  1855  . 
November  6,  1868 


7 
6 
9 

18 
1 
1 

14 
3 
4,108 
1 
5 
1 

10 

;,  5,  7 

5 
6 
1 
9 
5 
5 
5 
6 
6 
6 
5 
11 
5 
5 
5 
1 
1 
6 
6 
6 


9 
14,  15 
35 
112 
130 
136 
280 
304 

310,  311 
319 

326,  327 
328 
413 

456,  457 
460 
466 
528 

573,  574 
643 
643 

667,  668 
717,  718 
728,  729 
731,  732 
738,  739 
799 
868 
872,  873 

574,  575 
914,  915 

932 

972 

976 

983,  984 


Appendix  G. 
expressions  of  opinion  in  debate,  senate  and  house  of  representatives. 

Senate. 
[Congressional  Globe,  Forty-first  Congress,  second  session,  part  5.] 

Mr.  Thayer  (page  4012)  : 

The  honorable  Senator  from  Iowa  and  the  honorable  Senator  from  Oregon  say  that 
in  some  cases  the  annuities  of  Indian  tribes  have  been  absorbed  in  meeting  these  claims. 
I  tell  those  two  Senators  that  the  property,  the  all  of  settlers  on  the  frontier  has  been 
destroyed  by  Indians;  and  I  say  to  them  "also  that  the  way  to  produce  an  effect  upon  the 
Indians  is  by  letting  them  know  that  if  they  commit  these  depredations  their  annuities 
shall  be  taken  to  pay  for  them.  That  is  the  only  way  in  which  you  will  reach  them. 
That  is  the  only  way  in  which  you  will  have  an  effect  on  the  Indians  and  compel  them 
to  cease  their  depredations  on  the  settlers.  The  last  remedy  for  a  man  whose  property, 
whose  crops,  whose  horses,  and  whose  cattle  have  been  taken  from  him  by  Indians  is  to 
tell  him  to  come  to  Congress  and  wait  until  the  day  of  doom  before  he  can  get  satisfac- 
tion or  compensation.    I  trust  that  this  whole  section  will  be  stricken  out. 

Mr.  Tipton  (page  4012)  : 

Everj'^  Senator  here  who  knows  anything  about  the  new  States  knows  that  when  a 
band  of  savages  pass  through  our  borders,  or  when  the  Indians  who  are  on  the  reserva- 
tions pass  through  our  States,  there  is  nothing  that  protects  the  property  of  the  settler 
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so  well  as  a  consciousness  on  the  part  of  the  chiefs  and  the  head  men  of  the  Indians  that 
if  the  stock  of  the  settler  is  killed,  if  his  crops  are  destroyed,  their  annuities  may  be 
reached  and  they  will  feel  it  in  their  juu'kets.  Nothing  so  completely  gives  jjrotection  to 
the  settler  as  that.  Then,  when  their  young  men  spread  upon  the  jirairies  and  roam 
about  at  will,  when  they  come  upon  the  cabin  of  a  settler  and  his  property  is  entirely  in 
their  power,  they  will  have  been  warned  by  those  in  authority  over  them  not  to  touch  it 
or  the  value  of  the  property  will  be  taken  out  of  their  annuities.  1  tell  you  tliat  gives  us 
more  protection  when  they  pass  through  our  inhabited  counties  and  portions  of  our 
States  than  anything  else  "that  you  can  devise.  But  let  it  be  understood  that  if  they 
commit  depredations,  those  who  complain  of  them,  if  they  can  make  a  case,  may  come  to 
Congress  and  get  their  pay  out  of  the  Treasury  of  the"  United  States,  and  who  cares 
what  depredations  are  then  committed?  I  say  that  unless  this  section  be  stricken  out, 
or  so  amended  that  the  redress  shall  be  direct  ui">on  the  tribe  or  upon  the  annuities  of  the 
tribe,  we  shall  have  very  little  protection. 

Mr.  Williams  (page  4219)  : 

It  is  a  mistaken  policy,  in  my  judgment,  that  undertakes  to  throw  around  these 
Indian  tribes  the  protection  of  law  in  robbery,  a  thing  which  thev  will  understand  just  as 
well  as  white  men.  It  will  not  be  long  before  the  Indians  will  know  that  thev  can  with 
impunity  make  inroads  upon  the  white  settlers  and  steal  their  horses  and  cattle,  and 
carry  them  away  and  make  use  of  them,  and  that  there  is  no  remedy  for  the  white 
persons  so  injured. 

House  of  Representatives. 

[Congressional  Globe,  Forty-first  Congress,  second  session,  part  6.] 
Mr.  Degener  (page  5009)  : 

I  am  not  a  lawyer,  but  common  sense  teaches  me  that  if  any  person  chooses  to  keep  a 
dangerous  animal  on  his  premises,  say  a  rattlesnake  in  his  room,  if  he  chooses  to  feed  it 
chooses  to  provide  a  warm  blanket  for  that  rattlesnake,  so  that  it  may  not  suffer  from 
cold,  and  if  he  does  not  choose  to  extract  the  poisonous  fangs  of  that  'animal,  then  he 
becomes  responsible  should  that  rattlesnake  escape  from  his  room  and  go  upon  the  prem- 
ises of  his  neighbor  and  there  bite  his  neighbor,  or  his  neighbor's  wife,  or  children,  or  his 
cattle.    I  believe  common  sense  teaches  us  that  that  is  the  correct  principle. 

Mr.  Wilkinson  (page  5010)  : 

The  principle  is  essentially  just,  and  there  is  no  reason  for  changing  the  existing  law 
except  the  clamor  which  has  arisen  on  account  of  the  reputation  that  the  Indian  Depart- 
ment has  had  before  the  country.  If  the  Indian  Department  stood  as  well  before  the 
country  as  the  Treasury  Department  there  is  not  a  man  in  this  House  who  would  think 
of  making  the  change  proposed  by  this  amendment. 

Mr.  Paine  (page  5011)  : 

On  the  other  hand,  it  is  desirable,  if  possible,  to  so  regulate  the  payment  of  our  annui- 
ties to  the  Indians  that  we  may  avoid  the  ditiiculties,  the  animosities,  and  the  troubles 
that  will  be  sure  to  grow  out  of*  the  collection  of  false  and  fictitious  and  sham  claims 
against  the  Indians.  If  there  were  an  absolute  certainty  that  only  just  claims  would 
be  presented  against  these  Indians,  if  we  were  sure  that  only  the  claims  of  honest 
frontiersmen  whose  property  had  actually  been  destroyed  or  stolen  would  be  presented 
and  paid  out  of  the  moneys  which  would  otherwise  be  devoted  to  the  payment  of  these 
annuities,  then  I  would  h"ave  no  hesitation  in  allowing  the  law  to  stand  as"  it  now  is.  But 
there  is  the  danger  that,  by  permitting  the  law  to  stand  as  it  now  is,  we  shall  give  encour- 
agement to  the  prosecution  of  unjust  claims.  I  believe  everybody  understands  that  it 
has  been  true  that  large  numbers  of  outrageous  claims  have  been  "presented  against  the 
Indians ;  demands  nuide  by  men  who  set  themselves  deliberately  to  work  to  trump  up 
claims  upon  no  substantial  foundation,  for  the  purpose  of  robbing  these  Indians.  On  the 
whole,  for  the  purpose  of  avoiding  that  difficulty,  I  am  willing  to  encounter  another. 

Senate. 

[Congressional  Record,  Fortj'-eighth  Congress,  second  session,  vol.  16,  part  2.] 

Mr.  Plumb  (page  1717)  : 

******* 
While  I  say  that,  I  am  as  earnest  as  any  one  can  be  in  favor  of  the  Government  adopt- 
ing a  rule  which  shall  result  in  the  paynient  of  what  I  regard  as  justly  an  obligation 
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against  the  Government  as  any  other  one  which  it  is  called  upon  to  respond  to.  There 
are  millions  of  dollars,  I  believe,  certainly  many  hundreds  of  thousands  of  dollars,  which 
the  Government  of  the  United  States  owes  to  claimants  all  over  the  country.  1  have  no 
doubt  the  case  of  which  the  Senator  from  California  speaks  is  one.  to  a  certain  extent  at 
all  events:  possibly  there  may  be  some  doubt  about  the  amount:  but  in  all  those  cases 
there  ought  to  be  a  tribunal  provided  for  the  ascertainment  of  the  amount  due.  I  intro- 
duced a  bill  years  ago,  and  have  reintroduced  it,  to  have  an  auditing  of  these  claims  in 
order  that  they  might  come  before  Congress  not  as  objects  of  suspicion,  but  upon  their 
true  footing  as"  genuine  existing  liabilities  against  the  Government,  and  having  had  all 
the  scrutiny  that  they  ought  to  have  preceding  their  allowance.  The  Committee  on 
Appropriations,  for  the  purpose  of  bringing  about  this  result,  seized  upon  an  amendment 
offered  to  the  bill  in  the  House  and  so  reframed  it  as  they  believe  wUl  result  in  establish- 
ing the  validity  or  invalidity  of  these  claims  in  such  a  way  that  they  will  not  be  subject 
to  objection  any  longer. 

Mr.  Dawes  (page  1718)  : 

*  *  *  *  *  »  * 

Instead  of  committing  the  United  States  to  the  payment  of  particular  claims  by  pay- 
ing fifteen  per  cent  upon  them  and  letting  all  this  vast  amount  remain  back  waiting  for 
that  provision  to  go  through,  the  Committee  on  Appropriations  have  proposed  on  page 
47  of  the  bill,  this  amendment  which  I  beg  leave  to  read : 

******* 

"  For  the  investigation  of  certain  Indian  depredation  claims,  $10,000;  and  in  expend- 
ing said  sum  the  Secretary  of  the  Interior  shall  cause  a  complete  list  of  all  claims  hereto- 
fore filed  in  the  Interior  Department  and  which  have  been  approved  in  whole  or  in  part 
and  now  remain  unpaid,  and  also  all  such  claims  as  are  pending  but  not  yet  examined, 
on  behalf  of  citizens  of  the  United  States  on  account  of  depredations  cominitted,  charge- 
able against  any  tribe  of  Indians  by  reason  of  any  treaty  between  such  tribe  and  the 
United  States,  including  the  name  and  address  of  the  claimants,  the  date  of  the  alleged 
depredations,  by  what  tribe  committed,  the  date  of  examination  and  approval,  with  a 
reference  to  the  date  and  clause  of  the  treaty  creating  the  obligation  for  payment,  to  be 
made  and  presented  to  Congress  at  its  next  regular  session;  and  the  Secretary  is  author- 
ized and  empowered,  before  making  such  report,  to  cause  such  additional  investigation 
to  be  made  and  such  further  testimony  to  be  taken  as  he  may  deem  necessary  to  enable 
him  to  determine  the  kind  and  value  of  all  property  damaged  or  destroyed  by  reason  of 
the  depredations  aforesaid,  and  by  what  tribes  such  depredations  were  committed;  and 
his  report  shall  include  his  determination  upon  each  claim,  together  with  the  names  and 
residences  of  witnesses  and  the  testimony  of  each,  and  also  what  funds  are  now  existing 
or  to  be  derived  by  reason  of  treaty  or  other  obligation  out  of  which  the  same  should 

be  paid." 

******* 

The  Secretary  of  the  Interior  is  required  to  pass  upon  these  claims.  He  has  passed 
upon  them  in  the  past  in  the  manner  which  I  have  suggested.  He  has  not  had  the 
money  to  send  anybody  into  the  Territories  where  it  has  been  alleged  that  these  depreda- 
tions have  been  made.  He  has  the  power  under  the  statute,  but  he  has  not  had  the 
money ;  he  has  had  no  men  that  he  could  pay  for  that  purpose.  Therefore,  whenever  a 
man  sent  his  claim  tip  here  or  referred  it  to  the  agent  of  the  tribe,  when  the  agent  of  the 
tribe  got  the  affidavits  furnished  by  the  claimant  and  sent  them  up  here  without  any 
hearing  or  cross-examination  whatever,  the  Secretary  of  the  Interior  has  written 
"  approved ;'"  and  the  claims  come  to  Congress,  thirty-one  hundred  of  them  in  a  single  letter, 
amounting  to  more  than  a  million  and  a  half  dollars,  and  a  dozen  of  them  were  put  upon 
a  single  page  in  this  bill  by  the  other  branch  with  a  stipulation  that  only  fifteen  per  cent 
should  be  paid.  Fifteen  per  cent  of  them  would  take  twice  as  much  as  the  very  Indians 
upon  whom  they  are  charged  have  got  in  the  Treasury;  and  we  are  called  upon  in  this 
bill  independent  of  that,  to  appropriate  some  $25,000  to  support  and  feed  these  very 
Indians. 

I  submit  that  the  safest  way  is  the  one  proposed  by  the  Committee  on  Appropria- 
tions, and  that  any  other  way  is  unsafe,  unfair  to  other  claimants,  invidious,  unjust,  and 
groundless  discrimination  in  favor  of  these  claims. 

Mr.  Coke  (page  1719): 

I  think,  Mr.  President,  that  a  proper  measure  of  justice  to  the  claimants  who  have 
sufi'ered  from  Indian  depredations  would  suggest  to  the  committee  and  to  the  Senate 
that  the  claims  which  have  been  investigated  under  Acts  of  Congress  prescribing  the 
mode  and  manner  of  their  investigation,  which  are  on  file  in  the  Interior  Department, 
and  have  been  reported  to  Congress  by  the  Secretary  of  the  Interior,  approved  by  him  as 
just  and  honest  claims,  should  be  embraced  in  this  biU,  and  appropriations  made  to  pay 
them.  The  committee  propose  by  their  amendment  that  they  shall  be  reinvestigated. 
Why  reinvestigate  claims  which  have  already  been  fully  investigated?  We  must  pre- 
sume that  they  have  been  fully  investigated,  because  the  Secretary  of  the  Interior,  the 
Commissioner  of  Indian  Affairs,  the  agents  and  superintendents  over  the  Indians,  all 
had  authority  to  make  the  investigations,  to  summon  witnesses  and  take  depositions,  and 
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upon  their  investigation,  presumably  correctly  made,  the  Secretary  of  the  Interior  has 
reported  a  large  numt^er  of  these  claims,  belonging  chiefly  in  Kansas,  Colorado,  and 
Texas,  as  just  and  approved  by  him 

The  committee  now  propose  to  reinvestigate  those  claims  after  a  lapse  of  from  fifteen 
to  twenty  years,  when  all  the  testimony  has  gone,  possibly  when  the  facts  upon  which 
the  claims  are  founded  are  neces^;a^ily  obscured  from  loss  of  testimony  and  death  of 
witnesses.    There  is  no  justice  in  such  a  course. 

The  people  of  the  frontier  States  knew  that  they  had  no  recourse  against  the  Indians, 
except  what  Congress  gave  them,  and  Congress  in  the  Acts  to  which  I  have  referred  pre- 
scribed certain  methods  which  they  have  pursued.  They  submitted  themselves  fully  to 
the  jurisdiction  prescribed :  and  now.  after  their  claims  have  been  approved  by  the  tribu- 
nal ai>puiiited  by  Congress,  their  witnesses  dead  or  scattered,  they  are  to  be  called  upon  to 
again  come  forward  and  resubstantiate  the  same  claims  already  adjudicated  and  on  tile 
in  the  Department  and  reported  approved  to  Congress. 

******** 

(Page  1720) : 

I  know  something  about  these  claims  for  Indian  depredations.  I  know  that  the 
frontier  of  Texas  was  at  one  time  driven  back  seventy-five  miles  by  hostile  Indians  from 
the  Fort  Sill  Reservation,  where  they  were  under  the  care  and  control  and  management 
and  protection  of  the  Government  of  the  United  States.    The  people  of  Texas  dared  not 

?o  upon  that  reservation  to  retaliate.  They  could  have  gone  there  ami  wiped  out  the 
ndians,  but  the  United  States  Government  protected  them.  Whenever  a  full  moon 
shone  at  night  they  came  down  upon  Texas,  drove  off  cattle  and  horses,  burned  houses 
and  killed  and  scalped  men,  and  carried  women  and  children  into  captivity. 

I  know  that  this  was  the  case  for  five  years,  and  Mr.  Francis  A.  Walker,  who  was 
Commissioner  of  Indian  Affairs,  in  his  book  upon  the  Indian  problem,  speaking  of  the 
improvement  of  the  Indians,  of  their  methods,  and  of  their  beginning  to  acquire  prop- 
erty, said  of  the  Comanches  and  Kiowas,  that  they  have  some  I'i.CHXJ  head  of  horses  and 
mules,  stolen  chiefly  from  Texas.  That  is  a  statement  in  the  History  of  the  Indian  Prob- 
lehi.  by  Mr.  Francis  A.  Walker. 

I  have  no  doubt  that  the  same  experience  was  realized  by  all  the  other  frontier  States. 
I  have  personal  knowledge  of  the  fact  that  until  the  State  of  Texas  organized  a  battalion 
of  State  troops  and  sent  them  to  the  frontier  and  jirotected  the  settlers  against  the  Indians, 
the  frontier  was  almost  abandoned.  I  know  hundreds  and  hundreds  of  men  in  Texas 
who  had  thousands  of  head  of  cattle  and  hundreds  of  head  of  horses,  who  lost  every 
dollar's  worth  of  property  they  had  by  the  depredations  of  those  Indians.  Yet  the  Sena- 
tor from  Massachusetts  would  cast  an  imputation  upon  the  justice  of  these  claims, 
examined  and  approved  as  they  have  been. 

Not  one  claim  in  twenty  has  been  filed  that  could  have  been  filed  in  the  Interior 
Department  from  Texas,  it  is  too  late  to  file  them  now;  the  parties  cannot  comply  with 
the  law;  they  are  excluded.  Those  which  are  filed  represent  a  very  small  i)roportion  of 
the  claims  which  ought  to  have  been  filed  by  people  who  lost  nearly  everything  they  had 
by  the  depredations  of  Indians.  The  requirements  of  the  law  were  so  onerous  and  the 
people  were  so  hopeless  of  recovering  any  of  their  losses  that  but  few  of  them  ever 
attempted  it.  The  principal  difficulty  was  to  identify  the  Indians  or  the  tribe  to  which 
they  belonged,  without  which  the  law  promised  no  relief,  and  which  could  rarely  be 
done. 

Mr.  President,  I  believe  that  these  clainis  which  have  been  reported  to  the  Interior 
Department,  and  which  have  been  investigated  and  have  been  approved  by  the  tribunal 
appointed  by  the  Government  of  the  United  States  are  just  claims  and  ought  to  be  paid. 
I  believe  the  committee  should  take  every  one  of  these  claims  and  put  them  on  this 
appropriation  bill.  The  Government  of  the  United  States  is  as  justly  and  honestly  bound 
to  see  those  claims  paid  as  it  is  to  see  any  bond  it  has  ever  issued  paid.  The  Indians  are 
the  wards  of  the  Government.  There  has  been  no  time  when  the  people  could  not  have 
protected  themselves  had  they  been  permitted  to  do  it,  and  failing  to  restrain  them  the 
Government  made  itself  responsible  for  the  depredations  of  the  Indians.  This  responsi- 
bility has  many  times  been  recognized  by  the  Government,  as  I  propose  on  another 
occasion  to  show. 

As  the  Senate  Committee  on  Appropriations  determined  that  they  would  not  appro- 
priate the  money  now  to  pay  these  claims,  that  they  would  not  put  these  claims  thus 
approved  and  reported  upon  this  bill,  then  I  believe  the  next  best  thing  for  them  to  do 
was,  as  the  committee  has  done,  require  a  full  report  of  all  these-  claims  to  be  made  to 
Congress  at  the  next  session,  and  when  this  report  comes  in  and  we  see  what  they  all 
amount  to  I  shall  favor,  and  I  believe  that  the  honor  of  the  Government  will  require, 
that  Congress  shall  take  steps  to  liquidate  them  at  once.  I  do  not  see  why  those  who 
have  honest  claims  for  Indian  depredations  .should  be  sneered  at.  They  are  the  pioneers 
of  the  country.  They  have  gone  westward  until  we  have  no  frontier  left,  blazing  the 
way  for  settlement  and  civilization.  ' 

Mr.  Manderson  (page  1720): 

Mr.  President,  I  certainly  quite  agree  with  the  suggestions  made  by  the  Senator  from 
Texas  in  regard  to  the  duty  of  the  Government  to  pay  those  who  have  sutiered  loss  on 
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the  frontier  of  the  country  by  reason  of  Indian  depredations,  and  I  wish  to  supplement 
his  suggestion  as  to  the  claims  mentioned  in  this  bill,  in  that  part  of  the  bill  which  has 
already  been  stricken  out  by  the  action  of  the  committee,  by  reading  from  a  report  of 
the  Committee  on  Claims.  It  was  stated  by  the  Senator  from  Tennessee  [Mr.  Jackson] 
that  the  claims  presented  in  this  bill  had  been  reported  adversely  by  the  committee. 
That  statement  is  truthful;  but  it  does  not  tell  all  the  truth.  The  inference  might  follow 
that  these  claims  were  rejected  because  of  lack  of  merit,  for  fraud,  or  because  the  parties 
had  not  suffered  the  losses  they  pretended  to  have  suffered ;  but  that  is  not  the  finding 
of  the  committee.  The  Comiiiittee  on  Claims,  following  the  action  of  the  Interior 
Department,  reports  as  to  these  claims,  and  I  read  from  the  report: 

"The  claimant^  are  all  citizens  of  Texas,  generally  engaged  in  agriculture  or  stock 
raising,  quietly  and  peaceably  pursuing  their  avocations,  having  nothing  to  do  with  trade 
or  traffic  with  the  Indians,  and  in  no  way  connected  with  any  disturbance  between  whites 
and  Indians,  there  or  elsewhere.  They  were  all  citizens  of  the  State  of  Texas,  and  while 
engaged  in  peaceful  pursuits  were  set  upon  by  bands  of  Indians  (who  were  supposed  to 
be  under  the  restraint  and  control  of  the  Government  on  their  reservations),  their  stock 
stampeded  and  driven  off,  and  other  property  destroyed  or  carried  away,  and  in  many 
cases  their  herders  killed  or  wounded.  They  have,  as  the  evidence  shows,  at  all  times 
refrained  from  any  violation  of  law  by  taking  the  remedy  in  their  own  hands,  and  giving 
blow  for  blow,  but  have,  in  compliance  with  the  laws  which  Congress  has  from  time  to 
time  passed  for  their  protection  and  indemnity,  made  out  their  claims,  supported  them 
by  ample  proof,  both  as  to  quantity  and  value,  and  have  presented  them  to  the  officers 
designated  by  the  Government  to  examine  into  their  justness  and  the  truthfulness  of 
their  statements;  and  those  officers,  after  ha\ing  sent  the  claims  to  the  agents  of  the 
different  tribes  to  be  presented  to  the  Indians  for  their  statements  in  regard  to  them,  and 
after  hearing  the  reports  of  those  agents,  and  making  a  careful  examination  of  the  proofs 
offered  by  the  claimants,  have  allowed  them  the  various  sums  for  payment  of  which  the 
claimants  now  ask  an  appropriation  by  Congress." 

So  that  these  claims  have  not  been  allowed  by  the  Department  of  the  Interior  upon 
mere  ex  parte  affidaAits,  but  upon  fuU  investigation  and  with  a  chance  to  the  Indian 
themselves,  through  their  agents,  to  be  heard. 

They  are  taken  up  in  this  report,  and  although  the  committee  recognizes  their  merit 
and  the  obligation  upon  the  Government  to  pay  this  class  of  claims,  it  does  report 
adversely  to  them,  as  suggested  by  the  Senator  from  Tennessee,  in  this  language: 

As  stated  in  your  committee's  report  upon  the  claim  of  Overton  and  Love,  there  are 
a  large  number  of  these  claims,  equally  meritorious,  on  file  in  the  office  of  the  Commis- 
sioner of  Indian  Affairs.  No  good  reason  can  be  given  for  paying  the  claims  under  con- 
sideration without  paying  them  all.  This  committee  cannot  recommend  the  passage  of 
such  claims  until  Congress  adopts  some  general  policy  of  dealing  with  all  these  claims. 

I  admit  that  the  suggestion  of  the  committee  is  a  wise  one.  AUof  these  claims  should 
be  dealt  with,  but  year  after  year  rolls  by  and  they  are  not  paid.  In  my  own  State  I  know 
of  existing  claims,  as  valid  and  meritorious  as  those  that  are  stated  inthe  report,  that  are 
nearly  a  quarter  of  a  century  old,  for  depredations  committed  by  Indians  upon  frontiers- 
men who  were  invited  by  the  Government  to  go  upon  Government  land,  and  these  men. 
driven  from  their  lands,  their  homes  destroyed,  and  in  frequent  instances  members  of 
their  families  killed  or  treated  worse  by  Indian  depredators,  remain  yriih.  their  serious 
losses  yet  unpaid. 

I  submit,  Mr.  President,  that  it  is  a  crying  shame  that  these  claims  have  not  been 
paid. 

Mr.  Maxey  (page  1721): 

Mr.  President,  the  general  plan  for  efficient  and  prompt  settlement  of  outstanding 
claims  proposed  by  the  Committee  on  Appropriations  I  think  is  wise;  but  I  submit  to 
that  committee  and  to  the  Senate  whether  there  is  any  reason  why,  because  they  propose 
to  adopt  that  plan,  the  claims  which  have  been  allowed  by  the  House  and  which  come  to 
us  as  approved  claims  shall  be  stricken  out  of  the  bill.  In  other  words,  the  law  has  always 
favored  the  vigilant.  If  gentlemen  who  have  claims  have  gone  to  the  labor  and  expense 
of  gathering  up  their  testimony,  of  laying  it  before  the  Secretary  of  the  Interior,  of  hav- 
ing their  claims  examined  and  approved  and  recommended  to  Congress,  and  Congress  in 
its  wisdom  allows  these  claims,  and  the  bill  comes  to  us  with  those  claims  thus  allowed,  I 
ask  if  there  is  any  reason  or  propriety  in  striking  out  all  the  claims  allowed,  as  found  on 
pages  8,  9,  10,  etc.,  of  the  bill  which  comes  to  us  from  the  House,  simply  because  a  pro- 
vision is  made  by  the  Appropriations  Committee  for  a  general  settlement  of  all  such 
claims  ?  If  the  claims  which  are  allowed  are  just  in  themselves,  and  the  Senator  in  charge 
of  this  bill  does  not  gainsay  that  proposition ;  if  they  are  right,  why  should  they  be  struck 
out  in  order  to  take  their  place  under  the  general  plan  of  settlement  when'  they  have 
already  been  examined  and  approved  and  allowed  by  the  proper  committee  of  the  House 
as  just  and  proper  claims?  1  can,  therefore,  see  no  reason  why  these  claims  shall  be 
stricken  out,  nor  do  I  see  any  conflict  between  the  claims  which  are  allowed  by  the  House 
standing  as  a  part  of  this  bill,  and  the  proviso  which  is  put  in  by  the  Appropriations  Com- 
mittee of  the  Senate  in  respect  to  those  claims  which  are  not  as  yet  allowed,  or  have  not 
been  sent  up  by  the  Secretary  of  the  Interior. 

"  Mr.  President,  it  is  to  the  interest  of  the  Republic  that  there  be  an  end  of  litigation, 
and  if  these  men  have  had  any  claims  litigated  and  passed  upon  and  they  have  been  allowed 
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by  the  House,  why  should  they  be  stricken  out  of  the  bill  by  the  Senate?  It  is  not  pre- 
tended tliat  they  are  not  just  claims.  If  there  was  a  shadow  of  suspicion  cast  on  the 
claims  there  would  lie  some  reason  in  that,  but  there  is  none.  They  are  admitted  to  be 
just,  they  are  admitted  to  be  right,  but  they  are  simply  stricken  out  because  they  may 
conflict  with  the  plan  proi)Osed  for  future  settlements.  These  claims  have  lieen  already 
settled,  why  should  they  be  relegated  to  the  future  to  be  settled  then?  I  cannot  see  any 
reason  for  that.     It  does  not  seem  to  me  to  be  a  fair  proposition. 

Mr.  Miller  of  California  (page  1722) : 

What  I  object  to  is  this  practice  of  the  Government  of  the  United  States,  which  is 
unljecoming  a  great  government,  interposing  technical  objections  to  shilly-shally  around 
and  put  off  payment  in  the  manner  ot  a  bankrupt  debtor,  or  a  man  who  is  not  disposed 
to  pay  his  debts.  That  is  the  position  in  which  the  Committee  on  Appropriations  to-day 
are  puttitig  the  Government  ot  the  United  States  in  relation  to  the  citizens  who  hold  these 
claims.  That  there  is  an  obligation  to  pay  these  claims  out  of  the  funds  held  in  trust  bj' 
the  Government  belonging  to  the  Indians  there  can  be  no  doubt:  but  the  Committee  on 
Appropriations,  or  the  Chairman  of  the  Committee  on  Indian  Affairs,  who  has  charge  of 
this  bill,  seems  to  desire  to  put  off  the  payment  continually.  It  is  so  year  after  year.  This 
process  has  been  going  on  for  a  great  many  years,  and  when  we  are  confronted  by  the 
condition  of  things,  then  we  invent  some  new  scheme,  some  new  plan  by  which  these 
claims  shall  be  put  off;  we  have  not  got  the  report  we  want,  or  there  is  something  lacking, 
and  a  man  who  has  vigilantly  prosecuted  his  claim  and  has  had  it  adjudicated,  and  the 
amount  found  due  shall  not  be  paid  because  somebody  who  has  not  used  the  time  dili- 
gently, and  whose  claim  has  not  been  adjudicated,  is  not  paid,  and  that  furnishes  a 
reason  why  the  man  who  has  a  just  claim  which  has  been  adjudicated  shall  not  be  paid. 
That  seems  to  me  a  strange  position  to  take.  I  cannot  see  why  when  a  claini  is  adjudi- 
cated and  found  to  be  due  this  great  Government  should  desire  to  put  off  the  day  of  pay- 
ment, and  to  bring  up  technical  and  other  objections  to  avoid  the  payment. 

I  will  go  further  and  say  that  I  am  in  favor  of  paying  all  just  and  adjudicated  claims 
of  this  class  out  of  the  Treasury.  I  believe  it  is  incumbent  on  the  Government  to  do  it. 
The  law  was  once  that  the  Government  was  required  to  pay  such  claims.  It  was  after- 
ward amended  so  that  the  payment  should  be  made  out  of  funds  belonging  to  the  Indians. 
To  refuse  to  pay  these  claims^  to  allow  the  Indians  to  commit  depredations  without  their 
being  required  to  pay,  or  the  Government  being  required  to  pay  the  resulting  damages  to 
property,  is  only  to  encourage  Indian  depredations  and  to  continue  the  practice.  If  a 
white  citizen  of  the  United  States  commits  a  depredation  on  the  Indians  he  must  pay 
double  the  amount  of  the  damage  sustained  by  the  Indians.  I  want  to  see  Indian  dei>re- 
dations  stopped,  and  I  do  not  know  any  better  way  than  to  require  payment.  The  Gov- 
ernment is  bound  to  furnish  protection  to  its  citizens.  I  do  not  want  the  citizen  to  be 
paid  more  than  he  has  actually  suffered.  I  want  the  claim  to  be  just;  I  want  it  investi- 
gated thoroughly  and  completely,  and  adjudicated  in  every  phase  of  it  before  payment  is 
made.  I  contend  in  these  cases,  or  in  some  of  them  that  I  have  personal  knowledge  of 
at  any  rate,  there  has  been  such  an  investigation  and  such  an  adjudication,  and  there 
remains  no  doubt  about  the  bona  fides  or  justice  of  the  claims. 

Mr.  Maxey  (page  1723): 

We  have  said  that  these  Indian  disturbances  were  not  wars,  that  Indians  were  not  to 
be  regarded  as  belligerents.  They  are  wards  of  the  nation.  The  Government  of  the 
United  States  has  assumed  to  take  care  of  them  and  to  protect  the  frontier  against  them 
by  placing  them  on  reservations  and  under  the  control  of  the  military;  and  they  have 
thus  invited  people  to  go  on  the  frontier,  risk  their  lives,  and  risk  their  property. 

The  Government  has  invited  them  to  do  that,  and  has  placed  agents  over  the  Indians; 
but  for  all  that  they  break  out  and  they  carry  with  them  the  torch ;  they  burn,  pillage,  rob, 
destroy,  murder,  and  carry  into  captivity;  and  when  these  unfortunate  people  come  to 
Congress  and  ask  for  relief,  because  every  man  has  not  been  prepared  to  liring  forward 
his  claim  in  the  mode  and  manner  which  is  required,  all  others  who  have  done  so  are  to 
be  relegated  to  some  commission  hereafter  to  be  appointed  to  regulate  these  things.  Sir, 
that  is  not  just.  Let  ''every  tub  stand  upon  its  own  bottom."  If  a  man  has  an  honest 
claim  let  it  be  brought  forward,  and  if  the  claims  amount  to  :f 8,000,000,  as  the  Senator  from 
Wisconsin  says,  if  they  are  just  claims  for  depredations  committed  by  these  wards  of  the 
nation  upon  the  defenseless  frontier  people  in  the  destruction  and  robbery  of  their  prop- 
erty, this  Government,  as  an  upright  and  honorable  and  honest  gentleman  would  do, 
ought  to  pav  the  last  dollar  of  it  if  the  Indians  have  not  enough  money  of  their  own  to 
pay  that  debt.  I  assume  in  the  broadest  form  the  position  that  it  would  be  just  and  right 
and  fair  to  do  it. 

Mr.  Cockrell  (page  1724): 

It  is  a  matter  of  absolute  necessity  that  we  shall  sift  these  claims,  that  we  shall  ascer- 
tain those  that  are  properly  chargeable  against  the  nations  and  tribes  that  have  annuities, 
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and  with  whom  we  have  treaty  stipulations,  and  whose  money  we  have,  so  that  we  can 
pay  the  claims.  Now,  1  am  for  making  these  Indians  pay  even,'  solitary  dollar  due  for 
the  actual  depredations  committed  by  them,  whenever  they  have  any  money  or  whenever 
they  have  any  lands  out  of  which  they  can  be  paid.  I  want  to  hold  them  responsible  to 
the  fullest  extent  of  the  law;  but  I  only  want  to  pay  what  is  actually  due,  the  real  value 
of  the  property  destroyed,  or  the  real  injury  done  to  it,  and  not  mere  imaginative  dam- 
ages that  may  have  resulted,  and  which  should  never  be  allowed  in  any  Court  of  justice. 
Therefore,  we  put  in  the  amendment,  under  the  head  of  "Indian  Depredation  Claims,"  at 
page  47,  requiring  a  thorough  investigation  of  this  whole  matter.  We  appropriate  ^10,000 
for  it.  The  Secretary  can  take  this  money  and  he  can  have  a  thorough  investigation 
made;  he  can  report  to  us  all  the  facts;  he  can  show  us  the  evidence  upon  which  these 
claims  are  allowed,  and  the  treaties  and  the  funds.  Then  we  can  go  to  work  and  settle 
the  cases  intelligently,  and  honestly,  and  fairly;  but  we  cannot  do  it  until  we  have  that 
information,  and  it  is  idle  to  undertake  to  do  it.  We  are  simply  making  fish  of  one  and 
flesh  of  another.  We  are  making  a  favorite  of  one,  and  we  are  doing  great  injustice  and 
wrong  to  hundreds  of  others. 

Appendix  H. 

cl.\ims  peesexted,  allowed,  axd  disallowed  ix  various  claims  teibuxals,  showixg  the 
proportioxs  of  claims  to  allowaxces. 

I. 

Southern  Claims  Commission,  under  Act  of  March  3,  1871  (16  Stat.  L.,  524): 

Amount  claimed |60,2o8,1.50  44 

Amount  allowed 4,63ei,920  69 

Amount  rejected --- 55,621,229  75 

(See  House  Miscellaneous  Document  No.  30,  Forty-sixth  Congress,  second  session.) 

II. 

Court  of  Claims  in  cases  decided  from  December  terni,  1867,  to  December  term,  1880: 

Amount  claimed $80,315,529  20 

Amount  allowed 19,770,540  98 

Amount  rejected 60,544,988  22 

(See  seventeenth  volume  Court  of  Claims  Reports,  page  11.) 

III. 

Claims  Commission  under  convention  with  Great  Britain  of  Februarv,  1853  (10  Stat.  L., 
988) : 

Amount  claimed,  "  mUlions." 

Amount  allowed,  about $600,000  00 

(See  message  of  the  President  communicating  the  proceedings,  printed  by  the  Senate 
Printer,  1858,  page  4.) 

Claims  Commission  under  convention  with  Mexico  of  July  4,  1868  (15  Stat.  L.,  679): 

Amountof  claims  against  the  United  States $86,661,981  15 

Amount  allowed  in  claims  against  the  United  States 150,498  41 

Amount  rejected  in  claims  against  the  United  States 86,.511,.392  74 

Amount  of  claims  against  Mexico 470,126,613  40 

Amount  allowed  in  claims  against  Mexico ,      4,125,622  20 

Amount  rejected  in  claims  against  Mexico -.- 466,000,991  20 

(See  Senate  Executive  Document  No.  31,  Forty-fourth  Congress,  second  session.) 

Y. 

Claims  Commission  under  convention  with  France  of  January  15, 1880  (21  Stat.  L.,  673): 

Amount  of  claims  against  the  United  States $17,368,151  27 

Amount  allowed  in  claims  against  the  United  States 625,566  35 

Amount  rejected  in  claims  against  the  United  States 16,742,-584  92 

Amount  of  claims  against  France 2,427,-544  91 

Amount  allowed  in  claims  against  France,  13,659  francs  14  cent.,  or  about..  2,732  00 

Amount  rejected  in  claims  against  France 2,424,812  91 

(See  House  Executive  Document  No.  235,  Fortv-eighth  Congress,  second  session,  pages 
191,  19.3.) 
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YI. 

Claims  under  the  Act  of  July  4,  1864,  filed  in  the  office  of  the  Quartermaster-General : 

Amount  claimed $41,107,206  48 

Amount  reported  to  the  Third  Auditor  under  the  second  section  of  said  Act 

with  recommendation  for  settlement  up  to  March  6,  1886 - 5,750,119  71 

Amount  rejected - 29,0S3,554  16 

Amount  of  claims  pending  at  said  date 6,273,592  61 

VII. 

Claims  filed  in  the  office  of  the  Commissary-General  up  to  March  10, 1886: 

Amount  claimed |4,944,111  14 

Amount  recommended  to  the  Third  Auditor  of  the  Treasury  for  settlement 

under  said  Act  to  said  date 429,533  47 

Amount  rejected 4,509,704  17 

Amount  of  claims  now  pending 4,873  50 

0 

Appendix  I. 

letter  of  commissioxee  of  ixdiax  affairs,  showincj  the  amount  of  claims  for  depee- 
datioxs  committed  by  the  indians,  filed  in  the  office  of  indian  affairs. 

Department  of  the  Interior,  Office  of  Indian  Affairs,         ) 
Washington,  D.  C,  March  3,  1886.  j" 

Sir:  In  reply  to  your  interrogatories  relative  to  number,  amount,  etc.,  of  Indian  depre- 
dation claims  pending  in  this  office,  1  have  the  honor  to  inform  you  that  with  the  forces 
employed  and  the  amount  of  other  duties  devolving  upon  them,  it  has  been  impossible  to 
collect  the  full  and  exact  data  you  desire;  such  facts,  however,  as  the  office  has  been  able 
to  collect,  and  which  are  believed  to  be  approximately  correct,  are  given. 

There  are  about  forty-five  hundred  claims  on  file  on  account  of  Indian  depredations, 
dating  from  1850  to  the  present  time,  and  they  aggregate  in  amount  |13,000,000.  Prior  to 
the  Act  of  July  15,  1870  (see  Revised  Statutes,  Section  2098),  claims  against  Indians  for 
depredations  were  paid  by  United  States  Indian  agents.    As  to  what  amount  was  thus 

Eaid  the  office  has  not  been  able  to  ascertain.  By  an  examination  of  the  Statutes  at  Large, 
eginning  with  the  Act  of  March  3,  1819  (3  Statutes,  page  517),  and  coming  down  to  tlie 
Act  of  March  3,  1885  (23  Statutes,  498),  it  will  be  seen  that  Congress  has  appropriated  by 
special  Acts  in  payment  of  claims  about  the  sum  of  $1,6.54,530. 

As  to  what  amount  of  claims  has  been  allowed  by  and  what  amount  has  been  rejected 
by  the  Commissioner  of  Indian  Affairs  or  the  Secretary  of  the  Interior  heretofore  cannot 
be  ascertained  within  the  time  desired  by  you,  if  in  fact  it  could  be  ascertained  at  all  in  a 
satisfactory  manner,  as  in  many  instances  the  same  claim  has  been  disallowed  by  one 
Secretary  of  the  Interior  and  allowed  by  his  successor. 
Verv  respectfullv, 

J.  D.  C.  ATKINS,  Commissioner. 
Hon.  J.  N.  Dolph,  United  States  Senate. 


INDIAN  DEPREDATION  CLAIMS. 

Speech  of  Hon.  J.  N.  Dolph. 

The  President  pro  tempore.  The  bill  called  up  by  the  Senator  from  Ore- 
gon is  now  before  the  Senate. 

Mr.  Dolph.  As  I  desire  to  refer  to  Senate  Bill  1820,  I  ask  to  have  it 
read  as  part  of  my  remarks. 

The  President  pro  tempore.     The  bill  will  be  read. 

The  Chief  Clerk  read  as  follows: 

Be  it  enacted,  etc.,  That  there  be  and  hereby  is  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  the  sum  of  .|5,000,000,  or  so  much  thereof  as  may  be 
necessary,  to  pay  the  Indian  depredation  claims  which  have  been  heretofore  file<l  and 
investigated  under  the  direction  of  the  Secretary  of  the  Interior  and  reported  by  him  to 
Congress,  in  pursuance  of  the  laws  of  Congress  and  in  accordance  with  the  rules  and  regu- 
lations prescribed  by  the  Secretary  of  the  Interior. 

^Ir.  Dolph.  I  now  ask  to  have  read  the  bill  which  I  introduced  this 
morning  concerning  Indian  depredations. 
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The  President  jpro  tempore.     The  bill  will  be  read. 

The  Chief  Clerk  read  the  bill  (S.  2169)  in  relation  to  Indian  depreda- 
tions, as  follows: 

Be  it  enacted,  etc.,  That  the  Court  of  Claims  shall  have  power  to  hear  and  determine  all 
claims  for  depredations  committed  by  Indians  embraced  within  the  terms  of  Section  2156 
of  the  Revised  Statutes,  whether  the  said  claims  have  been  heretofore  presented  to  the 
Interior  Department  or  Congress,  or  not. 

Sec.  2.  That  the  Secretary  of  the  Interior,  or  the  Secretary  of  the  Senate,  or  the  Clerk 
of  the  House  of  Representatives,  as  the  case  may  be,  shall  immediately  after  the  passage 
of  this  Act  transmit  to  the  Court  of  Claims  for  adjudication  all  claims  for  Indian  depre- 
dations heretofore  jiresented  to  the  Interior  Department  or  to  Congress,  with  ail  vouchers, 
papers,  proofs,  and  documents  pertaining  thereto,  and  iipon  the  jiresentation  of  a  petition 
on  behalf  of  any  claimant  within  the  time  hereinafter  limited  the  same  shall  be  there  pro- 
ceeded in  under  such  rules  as  said  Court  may  adopt. 

Sec.  3.  That  the  Attorney-General,  or  his  assistants  under  his  direction,  shall  appear 
therein  to  defend  the  United  States  and  the  Indians  in  all  such  actions,  with  the  same 
power  to  interpose  counter-claims,  offsets,  defenses  for  fraud,  and  other  defenses  as  now 
given  in  said  Court. 

Sec  4.  That  the  same  right  of  appeal  to  the  Supreme  Court  of  the  United  States  exist- 
ing in  other  cases  in  the  Court  of  Claims  shall  exist  in  the  cases  considered  under  this 
Act. 

Sec  5.  That  no  person  shall  be  excluded  from  testifying  in  cases  under  this  Act  on 
account  of  being  a  party  or  interested ;  and  the  affidavits  and  other  evidence  heretofore 
filed  in  Congress,  or  in  the  Departments,  in  such  cases  may  be  considered  by  said  Court, 
and  such  weight  shall  be  given  to  such  evidence  as  the  Court  may  deem  proper. 

Sec  6.  That  the  Court  of  Claims  shall  in  every  judgment  rendered  under  this  Act  find 
the  tribe  of  Indians  by  which,  or  by  members  of  which,  the  depredation  was  committed, 
and  whether  annuities  or  other  funds  are  due  to  said  tribe  from  the  United  States. 

Sec  7.  That  the  amount  of  any  judgment  so  rendered  shall  be  charged  against  the  tribes 
by  which,  or  bj^  members  of  which,  the  Court  shall  find  that  the  depredation  was  com- 
mitted, and  shall  be  deducted  and  paid  in  the  following  manner:  First,  from  any  annui- 
ties due  said  tribe  from  the  United  States;  secondly,  if  no  annuities  are  due  or  available 
from  any  other  funds  due  said  tribe  from  the  United  States  arising  from  the  sale  of  their 
lands  or  otherwise ;  thirdly,  if  no  such  funds  are  due  or  available  from  any  appropriations 
for  the  benefit  of  said  tribe,  other  than  appropriations  for  their  current  and  necessary  sup- 
port, subsistence,  and  education;  and  fourthly,  if  no  such  annuity,  fund,  or  appropriation 
is  due  or  available,  the  amount  of  the  judgment  shall  be  paid  from  the  public  Treasury; 
provided,  that  any  amount  so  paid  from  the  public  Treasurj^  shall  remain  a  charge  against 
such  tribe,  and  shall  be  deducted  from  any  annuity,  fund,  or  appropriation  hereinbefore 
designated  which  may  hereafter  become  due  from  the  United  States  to  such  tribe. 

Sec  8.  That  in  all  said  claims  which  have  arisen  prior  to  the  passage  of  this  Act. 
whether  heretofore  presented  or  not,  a  petition  on  behalf  of  the  claimant  shall  be  presented 
to  the  Court  within  three  years  from  the  date  hereof,  and  not  thereafter ;  and  in  all  such 
claims  arising  less  than  six  years  prior  to  the  date  hereof,  or  which  may  hereafter  arise, 
such  a  petition  shall  be  so  presented  within  six  years  from  the  date  of  such  depredation, 
and  not  thereafter;  and  all  claims  for  Indian  depredations  not  so  presented  within  the 
time  limited  by  this  section  shall  be  forever  barred,  and  shall  not  be  considered  by  any 
department  of  the  Government. 

Mr.  Dolph.  Mr.  President,  by  the  two  bills  just  read  it  is  designed  to 
provide  for  the  adjudication  and  payment  of  that  class  of  claims  against 
the  Government,  known  as  Indian  depredation  claims.  By  the  first  of 
these  bills  an  appropriation  is  proposed  for  the  payment  of  all  such  claims 
as  have  been  duly  presented  to  the  Interior  Department,  examined  and 
approved,  and  reported  to  Congress,  and  by  the  second  it  is  proposed  to  pro- 
vide for  claimants  whose  claims  for  any  reason  have  not  been  so  examined 
and  approved,  a  tribunal  to  which  such  claims  can  be  presented  and  adju- 
dicated according  to  law  and  the  rules  and  practice  of  the  Court. 

On  the  sixteenth  day  of  January,  1884,  I  introduced  and  had  referred  to 
the  Committee  on  Indian  Affairs  a  bill  to  provide  for  ascertaining  losses 
sustained  by  citizens  of  the  United  States  in  Oregon,  Washington  and  Idaho 
Territories,  and  in  Northern  California,  by  reason  of  Indian  depredations 
committed  during  the  period  from  1855  to  1878  inclusive.  The  bill  pro- 
vided in  substance  for  the  appointment  of  three  Commissioners  to  inquire 
into  the  extent  and  character  of  such  depredations,  and  the  description 
and  value  of  the  property  destroyed  or  carried  away,  and  the  damage 
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sustained  by  citizens  by  reason  thereof;  and  it  also  further  pro\4ded  the 
manner  in  which  testimony  should  be  taken,  and  such  claims  should  be 
examined  and  reported  by  the  Commissioners  to  the  Third  Auditor  of  the 
Treasury,  and  by  him  to  the  Secretary  of  the  Treasury  to  be  transmitted 
to  Congress  for  an  appropriation.  That  bill  and  a  number  of  private  bills 
for  the  relief  of  citizens  for  losses  sustained  by  such  depredations,  intro- 
duced by  me  at  the  same  session,  were  referred  to  the  Committee  on  Indian 
Affairs,  but  none  of  them  were  ever  reported. 

Being  desirous  of  presenting  to  the  committee  and  to  the  Senate  the 
reasons  which,  in  my  judgment,  require  that  such  claims  should  be  paid 
without  further  delay,  and  fearing  that  if  the  bills  which  have  just  been 
read  shall  be  first  referred  to  the  committee  they  ^\dll  share  the  fate  of  those 
on  the  same  subject,  heretofore  introduced  by  me  and  referred  to  the  com- 
mittee, I  have  concluded  to  address  the  Senate  upon  them  before  they  are 
referred. 

The  civil  status  of  the  Indians  in  the  United  States  has  always  been  an 
anomaly.  From  an  early  period  in  the  history  of  the  Government  the 
Indian  tribes  were  treated  in  a  degree  as  political  bodies,  and  as  possessing 
some  of  the  functions  of  nationality;  but  as  neither  foreign  nor  domestic 
nations.  Congress,  however,  by  an  Act  approved  March  3,  1871.  provided 
that  thereafter  no  recognition  by  treaty  or  otherwise  should  be  made  by  the 
United  States  of  the  claim  of  any  Indian  tribe  as  being  an  independent 
nation,  tribe,  or  power.  In  the  articles  of  confederation  it  was. declared 
that  "  the  United  States  in  Congress  assembled  have  the  sole  and  exclusive 
right  and  power  of  regulating  the  trade  and  managing  all  the  affairs  with 
the  Indians  not  members  of  the  States." 

Under  this  provision  Congress  issued  a  proclamation  September  22, 1783, 
prohibiting  and  forbidding  all  persons  from  making  settlements  on  lands 
inhabited  or  claimed  by  Indians  within  the  limits  or  jurisdiction  of  any 
State,  and  from  purchasing  or  receiving  any  gift  or  cession  of  such  lands 
or  claims  without  the  authority  of  Congress,  and  declaring  every  such  un- 
authorized settlement,  purchase,  or  cession  null  and  void.  It  has  been 
settled  by  decisions  of  the  highest  judicial  tribunal  of  the  country  that  the 
Indian  tribes  are  not  the  owners  of  the  Territories  occupied  by  them,  but 
that  the  title  to  the  same  is  in  the  United  States,  subject  to  the  right  of 
occupancy  by  the  Indians,  and  that  such  tribes  are  incompetent  to  transfer 
any  rights  to  the  soil,  and  that  any  conveyances  of  their  lands  bv  them 
are  void  ah  initio,  the  right  to  the  property  not  subsisting  in  the  grantor; 
that  the  General  Government  holds  the  right  of  eminent  domain  as  well 
as  the  title  to  the  soil  in  the  public  lands  subject  to  the  right  of  occupancy 
by  the  Indians,  and  that,  as  was  said  by  Chief  Justice  Marshall,  in  John- 
son vs.  Mcintosh, S  Wheaton,543:  "The  Indian  inhabitants  are  considered 
merely  as  occupants  to  be  protected  while  in  peace  in  the  possession  of 
their  lands,  but  incapable  of  transferring  an  absolute  title  to  others." 

Acting  upon  this  theory,  the  Government  has  never  surveyed,  sold,  or 
disposed  of  the  public  lands  prior  to  the  extinguishment  of  the  Indian 
right  of  occupancy,  but  has  proceeded  from  time  to  time  to  terminate  the 
occupancy  of  the  Indians  as  the  lands  were  needed  for  settlement,  by  con- 
quest or  purchase;  and  since  the  Act  of  March  3,  1871,  keeps  up  the  form 
of  purchase  of  the  right  of  occupancy,  although  not  recognizing  the  Indian 
tribes  as  independent  powers,  and  although  the  Indians  are  treated  in  all 
other  respects  as  mere  wards  of  the  Government.  The  more  sensible  and 
consistent  position  under  existing  laws  would  be  to  treat  the  right  of  occu- 
pancy as  a  privilege  onlv,  which  the  Government  may  withdraw  when  the 
interests  of  civilization  and  of  such  wards,  in  the  opinion  of  the  guardian, 
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may  demand  it.  Having  assumed  the  absolute  control  of  the  Indians 
and  treated  them  as  personal  wards,  the  Government  should  assume  as 
absolute  a  control  of  their  property  and  not  permit  the  want  of  their  eon- 
sent  to  stand  in  the  wa}^  of  a  disposition  thereof,  which,  in  the  opinion  of 
Congress,  would  be  for  their  benefit. 

The  Indians  in  the  United  States  are  now,  and  have  been  for  years,  upon 
reservations,  the  boundaries  of  which  have  been  fixed  by  the  Government, 
and  which  are  in  charge  of  agents  appointed  by  it,  and  are  maintained  to 
a  great  extent  by  annual  appropriations  from  the  Federal  Treasury.  Con- 
gress under  the  Constitution  has  power  to  regulate  commerce  Avith  the 
Indian  tribes,  and  under  this  power  the  United  States  has  at  all  times 
exercised  the  exclusive  control  of  the  trade  and  intercourse  with  the  Indians, 
and  no  one  has  ever  been  permitted  to  deal  with  them  except  under  license 
from  it.  The  first  Act  regulating  trade  and  commerce  with  the  Indians 
was  passed  May  19,  1796  (1  Stat.,  469).  Section  14  of  this  Act  was  as 
follows: 

And  be  it  further  enacted,  That  if  any  Indian  or  Indians,  belonging  to  any  tribe  in  amity 
with  the  United  States,  shall  come  over  or  across  the  said  boundary  line  into  any  State  or 
Territory  inhabited  by  citizens  of  the  United  States,  and  there  take,  steal,  or  destroy  any 
horse,  horses,  or  other  proyierty  belonging  to  any  citizen  or  inhabitant  of  the  United 
States,  or  of  either  of  the  Territorial  districts  of  the  United  States,  or  shall  commit  anj'^ 
murder,  violence,  or  outrage  upon  any  such  citizen  or  inhabitant,  it  shall  be  the  duty  of 
such  citizen  or  inhabitant,  his  representative,  attorney,  or  agent,  to  make  application  to 
the  superintendent,  or  such  other  person  as  the  President  of  the  United  States  shall 
authorize  for  that  purpose;  who,  upon  being  furnished  with  the  necessary  documents  and 
proofs,  shall,  under  the  direction  or  instruction  of  the  President  of  the  United  States, 
make  application  to  the  nation  or  tribe  to  which  such  Indian  or  Indians  shall  belong, 
for  satisfaction ;  and  if  such  nation  or  tribe  shall  neglect  or  refuse  to  make  satisfaction  in 
a  reasonable  time,  not  exceeding  eighteen  months,  then  it  shall  be  the  duty  of  such  super- 
intendent or  other  person  authorized,  as  aforesaid,  to  make  return  of  his  doings  to  the 
President  of  the  United  States,  and  forward  to  him  all  documents  and  proofs  in  th6  case, 
that  such  further  steps  may  be  taken  as  shall  be  proper  to  obtain  satisfaction  for  the 
injury.  And  in  the  meantiiiie,  in  respect  to  the  property  taken,  stolen,  or  destroyed,  the 
United  States  guarantees  to  the  party  injured  an  eventual  indemnitication ;  provided 
always,  that  if  such  injured  party,  his  representative,  attorney,  or  agent,  shall,  in  any 
way,  violate  any  of  the  provisions"  of  this  Act,  by  seeking  or  attempting  to  obtain  private 
satisfaction  or  revenge,  by  crossing  over  the  line  on  any  of  the  Indian  lands,  he  shall  for- 
feit all  claim  upon  the  United  States  for  such  indemnitication;  and  provided,  also,  that 
nothing  herein  contained  shall  prevent  the  legal  apprehension  or  arresting  within  the 
limits  of  any  State  or  district  of  any  Indian  having  so  offended;  ayid  provided  further, 
that  it  shall  be  lawful  for  the  President  of  the  United  States  to  deduct  such  sum  or  sums 
as  shall  be  paid  for  the  property  taken,  stolen,  or  destroyed  by  any  such  Indian,  oiit  of 
the  annual  stipend  which  the  United  States  are  bound  to  pay  to  the  tribe  to  which  such 
Indian  shall  belong. 

This  section  was  substantially  reenacted  in  the  Act  of  March  3,  1779 
(1  Statutes,  747),  in  the  Act  of  March  30,  1802  (2  Statutes,  143),  and  in 
the  Act  of  June  30,  1834  (4  Statutes,  731).  The  changes  from  the  origi- 
nal section  made  by  the  Acts  of  1779  and  1802  were  merely  verbal,  and 
all  of  the  Acts  contained  the  following  clause,  quoted  from  the  Act  of 
June  30,  1834: 

And,  in  the  meantime,  in  respect  to  the  property  so  taken,  stolen,  or  destroyed,  the 
United  States  guarantee  to  the  person  injured  an  eventual  indemnification. 

And  the  Act  of  1834  contained  the  following  provision: 

And  if  the  nation  or  tribe  to  which  such  Indian  may  belong  receive  an  annuity  from 
the  United  States,  such  claim  shall,  at  the  next  payment  of  the  annuity,  be  deducted 
therefrom  and  paid  to  the  party  injured;  and  if  no  annuity  is  paj^able  to  such  nation  or 
tribe,  then  the  amount  of  the  claim  shall  be  paid  from  the  treasury  of  the  United  States. 

These  provisions  of  the  Act  of  1834  remained  in  force,  and  claims  for 
losses  from  Indian  depredations  were  paid  by  the  United  States  in  accord- 
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ance  therewith  until  the  passage  of  the  Act  of  February  28,  1859,  Section 
8  of  which  repealed  the  provision  for  the  payment  of  these  claims  from 
the  Treasury,  and  was  in  the  following  words: 

And  he  it  further  enacted,  That  so  much  of  the  Act  entitled  "An  Act  to  regnlate  trade 
and  intercourse  with  the  Indian  tribes  and  preserve  peace  on  the  frontiers,"  approved 
June  30,  1834,  as  provides  that  the  United  States  shall  make  indemnification  out  of  the 
Treasury  for  projierty  taken  or  destroyed  in  certain  cases  by  Indians  trcs])assing  on  white 
men,  as  "described  inthe  said  Act,  be  and  the  same  is  hereby  repealed;  provided,  however, 
that  nothing  herein  contained  shall  be  so  construed  as  to  im])air  or  destroy  the  oljligation 
of  the  Indians  to  make  indemnification  out  of  the  anniiities  as  prescribed  in  said  Act. 

By  joint  resolution  passed  June  25,  1860  (12  Statutes,  120),  it  was  pro- 
vided: 

That  the  repeal  by  the  eighth  section  of  the  Act  of  Congress  approved  the  twenty-eighth 
day  of  February,  1859,  of  so  much  of  the  Act  of  Congress  entitled  '"  An  Act  to  regulate 
trade  and  intercourse  with  Indian  tribes,  and  to  preserve  peace  on  the  frontiers,"  ap- 
proved June  30,  1834,  as  provides  that  the  United  States  shall  make  indemnification  out 
of  the  Treasury  for  property  taken  or  destroyed  in  certain  cases  by  Indians  trespassing 
on  white  men^  as  described  in  said  Act,  shall  not  be  construed  to  destroy  or  impair  any 
right  to  indemnity  which  existed  at  the  date  of  said  repeal. 

Claims  for  Indian  depredations,  arising  prior  to  February  28,  1859,  were 
therefore  paid  out  of  the  Treasury,  if  there  were  no  annuities  payable  to 
the  tribes  committing  the  depredations  from  which  they  could  have  been 
paid,  and  the  payment  of  claims  for  depredations  committed  after  Feb- 
ruary 28,  1859,  was  continued  out  of  annuities  due  the  tribe  committing 
the  depredations  until  the  passage  of  the  Act  of  July  15,  1870,  Section  4 
of  which  (now  2098  of  the  Re\ased  Statutes)  is  as  follows: 

That  no  part  of  the  moneys  appropriated  by  this  Act,  or  which  may  hereafter  be  appro- 
priated in  any  general  Act  or  deficiency  bill,  making  appropriations  for  the  current  and 
contingent  expenses  of  the  Indian  Department,  to  pay  annuities  due,  or  to  lie  used  and 
expended  for  the  care  and  benefit  of  any  tribe  or  tribes  of  Indians  named  herein,  shall  be 
applied  to  the  payment  of  any  claim  for  depredations  that  may  have  been  or  may  be 
committed  by  such  tribe  or  tribes,  or  any  member  or  members  thereof;  and  no  clain^  for 
Indian  denredations  shall  hereafter  be  paid  until  Congress  shall  make  special  appropri- 
ation therefor ;  and  all  Acts  and  parts  of  Acts  inconsistent  herewith  are  hereby  repealed. 

By  an  Act  passed  May  29, 1872  (17  Statutes,  190,  now  Section  466  R.  S.), 
the  "Secretary  of  the  Interior  is  required  to  prepare  and  cause  to  be  pub- 
lished such  regulations  as  he  may  deem  proper,  prescribing  the  manner  of 
presenting  claims  arising  under  laws  or  treaty  stipulations  for  compensa- 
tion for  depredations  committed  by  the  Indians,  and  the  degree  and  char- 
acter of  the  evidence  necessary  to  support  such  claims,  and  to  carefully 
investigate  such  claims  as  may  be  presented,  subject  to  the  regulations 
prepared  by  him;  and  it  is  provided  that  "no  payment  on  account  of  said 
claims  shall  be  made  without  a  specific  appropriation  therefor  by  Con- 
gress." 

Sections  2156  and  2157  of  the  Revised  Statutes,  being  a  part  of  the  Act 
of  June  30,  1834,  as  modified  by  the  Act  of  February  28,  1859,  and  of 
July  15,  1870,  pro^dde: 

Sec.  2156.  If  any  Indian,  belonging  to  any  tribe  in  amity  w^ith  the  United  States,  shall, 
within  the  Indian  country,  take  or  destroy  the  property  of  any  person  lawfully  within 
such  country,  or  shall  pass  from  Indian  country  into  any  State  or  Territory  inhabited  by 
citizens  of  the  United  States,  and  there  take,  steal,  or  destroy  any  horse  or  other  property 
belonging  to  any  citizen  or  inhabitant  of  the  United  States,  such  citizen  or  inhabitant, 
his  representative,  attorney,  or  agent  may  make  application  to  the  proper  superintendent, 
agent,  or  subagent,  who,  upon  being  furnished  with  the  necessary  documents  and  proofs, 
shall,  under  the  direction  of  the  President,  make  application  to  the  nation  or  tribe  to 
which  such  Indian  shall  belong  for  satisfaction;  and  if  such  nation  or  tribe  shall  neglect 
or  refuse  to  make  satisfaction  in  a  reasonable  time,  not  exceeding  twelve  monthsj  such 
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superintendent,  agent,  or  subagent  shall  make  return  of  his  doings  to  the  Commissioner 
of  Indian  Aifairs,  that  such  further  st^ps  may  be  taken  as  shall  be  proper  in  the  opinion 
of  the  President  to  obtain  satisfaction  for  the  injury. 

Sec.  21.57.  The  superintendents,  agents,  and  subagents  within  their  respective  districts 
are  authorized  and  empowered  to  take  depositions  of  witnesses  touching  any  depreda- 
tions within  the  purview  of  the  preceding  sections,  and  to  administer  oaths  to  the  depo- 
nents. 

These  sections  have  remained  in  force,  and  numerous  claims  for  Indian 

depredations  have  since  1859  been  presented  to  and  audited  by  the  Interior 
Department,  notwithstanding  the  Government  had  virtually  ceased  to 
appropriate  money  for  the  pa^Tnent  of  the  claims  thus  audited.  If  it  was 
intended  b}-  Congress,  b}-  the  Act  of  1859.  to  repudiate  the  obligation  of 
the  Government  to  its  citizens  to  indemnify  them  for  such  losses  it  should 
have  said  so  then,  and  not  have  held  out  to  them  delusive  hopes  by  con- 
tinuing to  receive  proofs  of  these  claims  and  to  audit  them  under  regula- 
tions prescribed  by  its  authority. 

The  claims  examined  and  audited  by  the  Interior  Department  have 
been  reported  at  different  times  to  Congress  and  are  contained  in  the  fol- 
loAving  executive  documents,  all  being  letters  from  the  Secretary  of  the 
Interior  to  the  House  of  Representatives: 

House  Executive  Document  No.  127,  Twenty-fifth  Congress,  second 
session. 

House  Executive  Document  No.  311.  Forty-first  Congress,  second  session. 

House  Executive  Document  No.  11.  Forty-second  Congress,  third  session. 

House  Executive  Document  Xo.  65.  Forty-third  Congress,  second  session. 

House  Executive  Document  Xo.  147.  Forty-fourth  Congress,  first  session. 

House  Executive  Document  Xo.  135.  Forty-seventh  Congress,  first  session. 

House  Executive  Document  Xo.  10,  Forty-seventh  Congress,  second  ses- 
sion. 

House  Executive  Document  Xo.  23.  Forty-eighth  Congress,  first  session. 

House  Executive  Document  Xo.  102.  Forty-eighth  Congress.  fir.st  session. 

House  Executive  Docitment.  Xo.  132.  Forty-eighth  Congress,  first  session. 

House  Executive  Document  Xo.  20.  Forty-eighth  Congress,  second  ses- 
sion. 

House  Executive  Document  Xo.  86.  Fort^'-eighth  Congress,  second  session. 

House  Executive  Document  Xo.  182.  Forty-eighth  Congress,  second  ses- 
sion. 

House  Executive  Document  Xo.  197.  Forty-eighth  Congress,  second  ses- 
sion. 

By  Act  of  March  3,  1885,  the  Indian  appropriation  bill,  the  sum  of 
$10,000  was  appropriated  for  the  investigation  of  certain  Indian  depredation 
claims,  and  it  is  pro^'ided  in  said  Act  that  "in  exjjending  said  sum  the 
Secretan,^  of  the  Interior  shall  cause  to  be  made  a  complete  list  of  all 
claims  ho-etofore  filed  in  the  Interior  Department,  and  which  have  been 
approved  in  whole  or  in  part,  and  now  remain  unpaid:  and  also  such  claims 
as  are  pending,  but  not  yet  examined,  on  behalf  of  citizens  of  the  United 
States,  on  account  of  depredations  committed  chargeable  against  any  tribe 
of  Indians  by  reason  of  any  treaty  between  such  tribe  and  the  United 
States,  including  the  name  and  address  of  the  claimants,"  etc. 

The  first  clause  of  this  proxdsion  is  construed  by  the  Interior  Department 
to  comprehend  all  claims  for  Indian  depredations,  without  reference  to 
treaty  obHgations.  which  had  been  approved  in  whole  or  in  part,  and  were 
unpaid  and  on  file  in  this  Department  at  the  date  of  the  passage  of  the  Act. 

The  latter  clause  is  construed  to  comprehend,  and  to  require  the  exami- 
nation of  such  unexamined  claims  in  favor  of  citizens  of  the  United  States, 
on  account  of  Indian  depredations,  as  were  pending  at  the  passage  of  the 


Act,  and  which  are  chargeable  to  Indians  who  were  in  amity  with  the 
United  States,  and  bound  by  treaty  obhgations  to  make  satisfaction  therefor. 

So  that  unintentionally,  probably.  Congress  has,  in  the  claims  directed 
to  be  reported,  made  a  distinction  between  claims  of  the  same  class,  filed 
under  the  same  law,  and  audited  under  the  same  regulations  of  the  Inte- 
rior Department,  by  requiring  those  only  which  had  been  approved  before 
the  passage  of  the  Act,  to  be  reported  in  cases  in  which  they  are  not  charge- 
able to  the  Indians  under  treaty  stipulations. 

By  House  Executive  Document  No.  125,  being  a  letter  from  the  Secre- 
tary of  the  Interior,  dated  March  11,  1886,  to  the  Speaker  of  the  House  of 
Re])resentatives.  there  was  transmitted  a  report  of  the  Commissioner  of 
Indian  Affairs,  made  in  pursuance  of  said  Act  of  iNIarch  3,  1885,  contain- 
ing a  list  of  about  forty-five  hundred  claims,  approximating  in  amount,  as 
is  stated  in  the  re|X)rt,  to  about  $15,000,000.  Some  idea  of  the  magnitude 
of  the  question  of  the  adjudication  and  payment  of  these  claims  can  be 
obtained  by  an  inspection  of  this  report,  which  I  hold  in  my  hand. 

The  list  of  claims  with  alphabetical  indexes  makes  a  volume  of  two  hun- 
dred and  ninety  pages.  ]\Iost  of  the  claims  which  appear  in  this  report 
have  been  heretofore  reported  to  Congress  from  year  to  3^ear  by  the  Secre- 
tary of  the  Interior  in  his  annual  reports  of  depredation  claims  audited  and 
allowed  under  the  provisions  of  the  Revised  Statutes,  and  still  the  claimants 
have  no  assurance  of  the  payment  of  their  claims.  We  should  temporize 
with  this  matter  no  longer.  It  can  be  better  dealt  with  now  than  it  ever 
can  be  hereafter. 

Under  the  authority  conferred  upon  the  Secretary  of  the  Interior  by  Sec- 
tion 466  of  the  Revised  Statutes,  there  was  issued  July  13,  1872,  by  the 
Department  rules  and  regulations,  still  in  force,  of  which  the  following  is 
a  copy: 

Rules  and  regulations  adopted  btj  the  Department  of  the  Interior  relative  to  the  presentation  and 
ezamiaation  of  claims  on  accotint  of  depredations  committed  by  Indiatis. 

By  the  seventh  section  of  the  Act  of  Congress  making  appropriations  for  the  Indian 
Department,  approved  May  29,  1872,  it  is  enacted:  "That  it  shall  be  the  duty  of  the  Sec- 
retary of  the  Interior  to  prepare  and  cause  to  be  published  such  rules  and  regulations  as 
he  may  deem  necessary  or  proper,  prescribing  the  manner  of  presenting  claims  arising 
luider  existing  laws  or  treaty  stipulations,  for  compensation  for  depredations  committed 
by  the  Indians,  and  the  degree  and  character  of  the  evidence  to  support  such  claims;  he 
shall  carefully  investigate  all  such  claims  as  may  be  presented,  subject  to  the  rules  and 
regulations  prepared  by  him,  and  report  to  Congress,  at  each  session  thereof,  the  nature, 
character,  and  amount  of  such  claims,  whether  allowed  by  him  or  not,  and  the  evidence 
upon  which  his  action  was  based ;  provided,  that  no  payment  on  account  of  said  claim 
shall  be  made  without  a  specific  appropriation  by  Congress." 

In  compliance  with  the  requirement  of  the  law  as  quoted  above  the  following  rules  and 
regulations  are  prescribed : 

1.  Application  for  indemnity  or  satisfaction  for  the  loss  or  injurj^  sustained  must  be 
made  by  the  claimant,  his  attorney  or  duly  authorized  agent,  *  *  *  to  the  United 
States  *  *  *  Indian  agent,  or  sub'agent  within  whose  jurisdiction  or  charge  the  nation, 
tribe,  or  band  is  to  which  the  offenders  or  depredators  belong. 

2.  The  necessary  documents  and  proofs  must  accompany  the  application  of  the  claim- 
ant, his  attorney,  or  agent,  ami  should  be  in  legal  form,  and  consist^ — 

First — Of  the  sworn  declaration  of  the  claimant,  setting  forth  when  and  where  the  dep- 
redation was  committed,  and  by  what  Indians,  their  tribe  or  nation  being  named ;  descritj- 
ing  fully  the  property  stolen  "or  destroyed,  and  giving  the  quantity  of  each  article  or 
numl;er,  condition  or  qiudity  thereof,  and  the  just  value  of  each  article  or  piece  of  prop- 
erty at  the  time  the  same  was  so  taken  or  destroyed.  Should  the  depredation  have  been 
coiiimitteil  while  the  claimant  was  in  the  Indiancountry,  he  must  state  whether  he  was 
lawfully  there,  either  having  a  license  to  trade  with  the  Indians,  a  passport,  or  a  permit 
from  the  proper  Indian  authorities,  or  was  en  route  through  said  country  to  a  place  of  ulti- 
mate destination  at  some  point  within  the  limits  of  any  State  or  Territory  not  included 
within  the  limits  of  the  reservation  for  any  nation  or  tribe  of  Indians  set  apart  by  treaty 
jirovision  or  by  executive  order;  and  he  in  such  declaration  must  further  state  whether 
any  of  the  property  so  stolen  or  destroyed  has  subsequently  been  recovered  by  or  for  him, 
the  claimant;  and  whether  the  claimant  has  at  any  time  received  part  compensation 
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therefor,  and,  if  so,  how  much,  when,  and  from  what  source ;  and  further,  that  the  claim- 
ant has  in  no  way  endeavored  to  obtain  private  satisfaction  or  revenge. 

Second — Of  depositions  of  two  or  more  persons  having  personal  cognizance  of  the  facts 
or  any  of  them  as  embraced  in  the  declaration  of  the  claimant,  which  depositions  must 
set  forth  the  means  of  knowledge  which  deponents  have  as  to  the  fact  of  the  depredation, 
when,  where,  by  what  Indians,  and  under  what  circumstances  the  depredation  was  com- 
mitted, of  what  the  property  consisted  that  was  so  taken  or  destroyed  by  the  Indians, 
describing  it  as  fully  as  practicable,  and  stating  the  value  thereof.  If  the  deponents,  or 
any  of  them,  were  at  the  time  of  the  depredation  in  the  employment  of  the  claimant  it 
must  be  so  stated,  and  in  what  capacity.  In  addition  to  the  foregoing,  the  claimant  must 
.show,  by  his  own  evidence  or  that  of  other  persons,  that  at  the  time  the  depredation  was 
committed  the  property  then  stolen  or  destroj'ed  was  being  properly  guarded  and  cared 
for,  and  that  the  loss  thereof  was  not  occasioned  by  the  negligence  or  carelessness  of  him- 
self or  employes. 

3.  The  testimony  adduced  by  the  claimant  must  be  taken  before  some  ofiBcer  authorized 
by  law  to  administer  oaths,  or  it  may  be  taken  before  the  proper  *  *  *  Indian  agent, 
or  subagent.  If  taken  before  a  Justice  of  the  Peace,  the  official  character  of  that  person 
should  be  certified  by  some  proper  officer  empowered  thereunto.  All  interlineations  or 
changes  that  it  may  be  necessary  to  make  in  the  testimony  of  any  person  testifying  in 
behalf  of  the  claimant,  either  before  or  at  the  signing  of  the  same,  must  be  duly  attested 
by  the  officer  before  whom  the  testimony  is  sworn  to  and  subscribed. 

4.  When  the  application,  documents,  and  proofs  shall  have  been  received  by  the  *  *  * 
Indian  agent,  or  subagent,  said  officer  shall  carefully  investigate  the  case;  shall  ascertain 
by  inquiry  of  reliable  persons,  from  advertised  prices,  or  otherwise,  whether  the  prices 
fixed  by  the  claimant  upon  the  articles  of  property  mentioned  in  the  claim  are  just  and 
fair  as  compared  with  the  market  prices  ruling  at  the  time  in  the  State  or  Territory  in 
which  the  depredation  was  committed,  with  due  allowance  for  enhancement  of  price  by 
reason  of  transjiortation ;  and,  where  it  is  possible  to  procure  it,  said  officer  shall,  if  deemed 
advisable,  take  testimony  as  to  the  credibility  of  the  claimant,  or  of  any  person  testifying 
in  his  behalf;  and  also  respecting  the  statements  set  forth  in  the  application,  documents, 
and  proofs  submitted  by  the  claimant.  Upon  the  performance  of  this  duty,  the  *  *  * 
Indian  agent,  or  subagent,  will,  without  unnecessary  delay,  present  the  case  to  the  proper 
nation  or  tribe  assembled  in  council,  according  to  the  custom  of  such  nation  or  tribe,  and, 
after  fully  explaining  it  to  them,  he  will  then  and  there  demand  satisfaction  for  the  claim- 
ant. If  within  a  reasonable  time  the  nation  or  tribe  shall  not  have  complied  with  such 
demand,  the  fact  of  the  depredation  by  some  of  their  people  being  admitted  in  such  coun- 
cil, or  if  they  deny  the  charge  as  made  and  pe'^emptorily  refuse  to  render  any  satisfaction, 
the  *  *  *  agent,  or  subagent,  will  in  such  case  submit  a  report  of  the  proceedings  had, 
together  with  all  the  papers,  to  the  Commissioner  of  Indian  Affairs.  Such  report  shall 
state  whether  the  Indians  in  council  recognized,  remembered,  and  admitted  the  depreda- 
tions charged ;  and,  if  so,  how  far  and  with  what  particularity  the  allegations  of  the  claim- 
ant respecting  such  depredations  were  borne  out  by  the  recollections  and  acknowledgments 
of  the  Indians  in  reference  thereto. 

5.  The  Commissioner  of  Indian  Affairs  will  cause  all  claims  received  by  him  as  above 
noticed  to  be  duly  registered  and  filed  in  his  office,  and  shall,  as  soon  thereafter  as  practi- 
cable, cause  the  same  to  be  carefully  examined,  and  then  forwarded,  with  a  report  of  his 
views  and  opinion  in  each  case,  to  the  Secretary  of  the  Interior  for  the  action  of  the 
Department. 

C.  DELANO,  Secretary. 
Depaetmext  of  the  Ixterioe,  July  13,  1872. 

And  under  the  Act  of  March  3, 1885,  the  Commissioner  of  Indian  AfFaira 
issued  a  circular,  of  which  the  following  is  a  copy: 


To 


[Circular  No.  159.] 

] 
Washington,  D.  C,  - — ,  188—. 


Depaetmext  of  the  Ixterioe.  Office  of  Isdiax  Affairs,  ) 


By  an  item  in  the  Act  of  Congress,  approved  March  3,  1885  (Stats.  23,  p.  370),  the  Secre- 
tary of  the  Interior  is  required  to  investigate  certain  depredation  claims  as  therein  indi- 
cated, and  make  report  thereof  to  Congress  at  its  next  regular  session. 

The  e^^dence  on  file  in depredation  claim  for  | is  not  made  in  compUance  with 

the  rules  prescribed  by  the  Department,  and  is  defective  and  inadequate  to  satisfactorily 
establish  the  claim.  Any  additional  evidence  in  support  of  the  claim  must  be  submitted 
immediatehj,  and  if  noneis  submitted  within days  the  case  M-ill  be  examined,  adjudi- 
cated, and  disposed  of  upon  the  testimony  now  on  file  and  forwarded  to  the  Secretary  of 
the  Interior  for  transmittal  to  Congress  at  its  next  session,  as  required  by  law. 

All  documents  and  proofs  in  support  of  the  claim  must  be  in  legal  form,  consisting  of : 

First — Of  the  sworn  declaration  of  the  claimant,  setting  forth  when  and  where  the  dep- 
redation was  committed,  and  by  what  Indians,  their  tribe  or  nation  being  named:  describ- 
ing fully  the  property  stolen  or  destroyed,  and  giving  the  quantity  of  each  article,  or 
number,  condition,  or  qitality  thereof,  and  the  just  value  of  each  article  or  piece  of  prop- 
erty at  the  time  the  same  was  so  taken  or  destroyed.    Should  the  depredation  have  been 
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committed  while  the  claimant  was  in  the  Indian  country,  he  must  state  whether  he  was 
lawfully  there,  either  having  a  license  to  trade  with  the  Tiulians,  a  passport,  or  a  permit 
from  the  projier  Indian  authorities,  or  was  eti  route  through  said  country  to  a  place  of  ulti- 
mate destination  at  some  point  within  the  limits  of  any  State  or  Territory  not  included 
within  the  limits  of  the  reservation  for  any  nation  or  tribe  of  Indians  set  apart  by  treaty 
provision  or  by  executive  order;  and  he,  in  such  declaration,  must  further  state  whether 
any  of  the  property  so  stolen  or  destroyed  has  subsequently  been  recovered  by  or  for  him, 
the  claimant;  and  whether  the  claimant  has  at  any  time  received  part  compensation 
therefor,  and,  if  so,  how  much,  when,  and  from  what  source;  and  further,  that  the  claim- 
ant has  in  no  way  endeavored  to  obtain  private  satisfaction  or  revenge. 

Second — Of  depositions  of  two  or  more  persons  having  personal  cognizance  of  the  facts 
or  any  of  them,  as  embraced  in  the  declaration  of  the  claimant,  which  depositions  must 
set  forth  the  means  of  knowledge  which  deponents  have  as  to  the  fact  of  the  depredation. 
when,  where,  by  what  Indians,  and  under  what  circumstances  the  depredation  was  com- 
mitted, what  the  property  consisted  of  that  was  so  taken  or  destroyed  by  the  Indians, 
describing  it  as  fully  as  practicable,  and  stating  the  value  thereof.  If  the  de])onents,  or 
any  of  them,  were  at  the  time  of  the  depredation  in  the  eni])loyment  of  the  claimant,  it 
must  be  so  stated,  and  in  what  capacity.  In  addition  to  the  foregoing,  the  claimant  must 
show,  by  his  own  evidence,  or  that  of  other  persons,  that  at  the  time  the  depredation  was 
committed  the  property  then  stolen  or  destroyed  was  being  properly  guarded  and  cared 
for,  and  that  the  loss  thereof  was  not  occasioned  by  the  negligence  or  carelessness  of  him- 
self or  employes. 

Commissioner. 

AMiile  the  Government  is  thus,  by  neglecting  to  make  appropriations, 
ignoring  the  claims  of  its  own  citizens  it  is  careful  to  protect  the  rights  of 
the  Indians.  Provision  is  made  by  law  for  the  recovery  from  any  white 
person  of  tAWce  the  value  of  any  property  of  an  Indian  taken,  injured,  or 
destroyed  by  such  white  person  and  for  the  payment  of  the  just  value  of 
such  property  from  the  Treasury  of  the  United  States  if  the  offender  is 
unable  to  pay  the  same  or  can  not  be  apprehended  and  brought  to  trial. 
These  pro^^sions  are  found  in  Sections  2154  and  2155  of  the  Revised  Stat- 
utes, which  are  as  follows: 

Sec  2154.  Whenever,  in  the  commission,  by  a  white  person,  of  any  crime,  offense,  or 
misdemeanor  within  the  Indian  country,  the  property  of  any  friendly  Indian  is  taken, 
injured,  or  destroyed,  and  a  conviction  is  had  for  such  crime,  offense',  or  misdemeanor, 
the  person  so  convicted  shall  be  sentenced  to  pay  to  such  friendly  Indian  to  whom  the 
property  may  belong,  or  whose  person  may  be  injured,  a  sum  equal  to  twice  the  just  value 
of  the  property  so  taken,  injured,  or  destroyed. 

Sec.  215.5.  If  such  otfender  shall  be  unable  to  pay  a  sum  at  least  equal  to  the  just  value 
or  amount,  whatever  such  payment  shall  fall  short  of  the  sum  shall  be  paid  out  of  the 
Treasury  of  the  United  States."  If  such  offender  can  not  be  apprehended  and  brought  to 
trial,  the  amount  of  such  property  shall  be  paid  out  of  the  Treasury.  But  no  Indian  shall 
be  entitled  to  any  payment  out  of  the  Treasury  of  the  United  States,  for  any  such  prop- 
erty, if  he,  or  any  of  the  nation  to  which  he  belongs,  have  sought  private  revenge,  or  have 
attempted  to  obtain  satisfaction  by  any  force  or  violence. 

The  Committee  on  Indian  Affairs  at  the  present  session  has  reported 
upon  two  bills,  one  (S.  145)  for  the  relief  of  James  Bainter,  and  the  other 
(S.  146,  report  Xo.  130)  for  the  relief  of  George  S.  Comstock,  upon  what 
appears  to  me  to  be  a  new  theory  for  getting  rid  of  this  class  of  claims. 
The  reports  in  these  two  cases  are  substantially  alike.  The  one  in  the  case 
of  George  S.  Comstock  is  as  follows: 

The  Committee  on  Indian  Affairs,  to  whom  was  referred  the  bill  (S.  146)  for  relief  of 
George  S.  Comstock,  have  considered  the  same,  and  in  accordance  with  the  views  of  the 
Commissioner  of  Indian  Affairs,  given  in  the  inclosed  letter,  which  is  made  part  of  this 
report,  they  recommend  the  indefinite  postponement  of  the  bill. 

Department  of  the  Interior,  Office  of  Indi.\n  Affairs,  ) 
Washington,  D.  C,  February  11,  1886.  j 

Sir:  1  am  in  receipt,  by  reference,  of  your  letter  of  the  sixth  instant,  addressed  to  the 
honorable  Secretary  of  the  Interior,  referring  bill  (S.  146)  for  the  relief  of  George  S.  Corn- 
stock,  with  a  request  for  such  information  relative  thereto  as  this  Department  may  pos- 
sess, and  in  reply  1  have  the  honor  to  rei>ortthat  it  appears  from  the  records  of  this"  office 
that  a  claim  of  "George  S.  Comstock,  amounting  to  |18,908  .53  on  account  of  depredations 
alleged  to  have  been  committed  by  Cheyenne  and  Sioux  Indians,  on  the  ninth  and  tenth 
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days  of  August,  1864,  was  filed  in  this  office  June  22,  1882;  on  the  eighth  Jvily  following 
the  claim  was  transmitted  to  United  States  Indian  Agent  McGilly cuddy,  at  Pine  Ridge 
agency,  Dakota,  with  directions  to  carefully  examine  all  the  facts  connected  therewith,  and, 
after  submitting  the  same  to  the  Indians  in  council,  to  report  the  result,  together  with  his 
recommendation  of  allowance  or  disallowance.  Under  date  of  January  21,  1884,  Agent 
McGillycuddy  returned  the  claim  with  his  report,  recommending  favorable  action.  On 
the  second  of  February  following,  the  report  of  this  office,  recommending  an  allowance  of 
.$12,404  .36,  to  be  paid  from  moneys  due  Sioux  of  different  tribes,  including  Santee  Sioux  of 
ISTebraska,  was  submitted  to  the  honorable  Secretary  of  this  Department,  and  by  him 
transmitted  under  date  of  February  15,  1884,  to  the  Speaker  House  of  Representatives,  and 
appears,  by  Executive  Document  No.  102,  Forty-eighth  Congress,  first  session,  to  have 
been  referred  to  the  Committee  on  Indian  Affairs. 

The  claim  was  returned  to  this  office  for  reexamination  in  pursuance  to  the  provisions 
of  the  Act  approved  March  3,  1885,  and  was  again  examined  and  reported  to  the  honorable 
the  Secretary  of  the  Interior,  under  date  of  November  thirtieth  last,  with  the  recommenda- 
tion that  the  claim  be  dismissed  as  barred  by  force  of  the  seventeenth  section  of  the  Act 
approved  June  30,  1834  (4  Statutes,  731,  732),  and  the  recommendation  for  disallowance 
was  concurrred  in  by  the  honorable  Secretary,  under  date  of  tenth  December  last. 

The  papers  in  the  case  are  now  on  file  in  this  office.    Senate  BOl  146  is  herewith  returned. 

Respectfulh', 

J.  D.  C.  ATKINS,  Commissioner. 

Hon.  H.  L.  Dawes,  Chairman  Committee  on  Indian  Affairs,  United  States  Senate. 

Section  17  of  the  Act  of  June  30,  1834,  referred  to  in  this  report,  was 
what  is  now  Section  2156  of  Revised  Statutes.  It  contained  the  clause  by 
which  the  United  States  guaranteed  to  the  party  injured  by  the  taking  or 
destroying  of  his  property  by  Indians  an  eventual  indemnification,  and 
also  the  following  proviso: 

Provided.  That  if  such  injured  party,  his  representative,  attorney,  or  agent,  shall  in  any 
way  violate  any  of  the  provisions  of  "this  Act  by  seeking  or  attempting  to  obtain  private 
satisfaction  or  revenge,  he  shall  forfeit  all  claim  upon  the  United  States  for  such  indem- 
nification ;  and  provided,  also,  that  unless  such  claim  shall  be  presented  within  three  years 
after  the  commission  of  the  injury,  the  same  shall  be  barred;  and  if  the  nation  or  tribe  to 
which  such  Indian  may  belong  receive  an  annuity  from  the  United  States,  such  claim 
shall  at  the  next  pavment  of  the  annuity  be  deducted  therefrom  and  paid  to  the  party 
injured,  and  if  no  annuity  is  due  to  such  nation  or  tribe  then  the  amount  of  the  claim 
shall  be  paid  from  the  Treasury  of  the  United  States. 

These  provisions  for  the  payment  of  claims  out  of  the  Treasury  and  out 
of  annuities  were  repealed  by  the  Acts  of  February  28,  1859,  and  July  15, 
1870.  When  these  provisions  were  repealed  the  limitation  of  the  statute, 
in  my  judgment,  ceased  to  be  of  force.  After  such  repeal  there  could  be  no 
payment  of  such  claims  without  the  authority  of  Congress,  and  a  statute  of 
limitation  against  Congressional  action  would  be  useless.  That  part  of  the 
statute  was  not,  therefore,  included  in  the  Revised  Statutes,  and  if  in  force 
when  the  Revised  Statutes  were  enacted  was  expressly  repealed  by  Section 
5596.  The  Commissioner  of  Indian  Affairs  and  the  Secretary  of  the  In- 
terior, however,  notwithstanding  the  claims  in  question  were  presented  and 
audited  by  their  predecessors  under  the  rules  prescribed  by  the  Interior 
Department  and  reported  to  Congress  for  its  action  have,  upon  reexamina- 
tion of  the  claims,  discovered,  as  they  suppose,  that  they  are  barred  by  a 
statute  of  hmitations  which  originally  applied  to  the  payment  of  claims  by 
the  Department  without  Congressional  action  and  which  has  long  since 
ceased  to  be  operative,  and  the  Committee  on  Indian  Affairs  appears  to 
have  adopted  the  views  of  the  Department. 

Since  the  pro\dsions  for  the  payment  of  these  claims  out  of  the  Treasury 
and  out  of  annuities  were  repealed  and  claimants  could  only  look  to  Con- 
gress for  legislation  authorizing  their  payment  it  would  be  palpably  unjust 
to  apply  any  statute  of  limitation  to  them  or  to  discriminate  between  claims 
equally  meritorious.  If  after  the  long  delay  of  Congress  to  act  upon  these 
claims,  and  after  the  Government  has,  by  a  course  of  conduct  continued 
for  over  a  quarter  of  a  century,  induced  these  claimants  to  believe  their 
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claims  are  just  and  that  they  would  be  paid  by  the  Government,  they  are 
not  to  be  paid,  some  better  excuse  should  be  found  than  that  they  were  not 
presented  in  time. 

I  have  examined  the  debates  in  Congress  upon  the  subject  of  the  obliga- 
tion of  the  Government  to  protect  its  citizens  against  depredations  by  the 
Indian  tribes  and  to  pay  them  for  losses  incurred  by  such  depredations, 
and  I  am  surprised  to  find  that  neither  when  the  general  laws  under  which 
the  Government  indenniify  its  citizens  for  such  losses  prior  to  the  passage 
of  the  Act  of  1859.  providing  that  depredation  claims  should  not  there- 
after be  paid  out  of  the  Treasury,  nor  when  the  Act  of  1871  pro\'iding  that 
such  claims  should  no  longer  be  paid  from  annuities  due  the  tribes  com- 
mitting the  depredations  without  the  consent  of  Congress,  or  when  any  of 
the  private  Acts  for  the  payment  of  such  claims  which  have  been  passed 
were  under  consideration,  was  there  any  considerable  discussion  of  the 
principles  upon  which  such  indemnity  should  be  made  or  withheld.  Con- 
gress appears  to  have  assumed  that  such  an  obligation  existed  and  to  have 
acted  upon  it  for  over  sixty  years  after  the  organization  of  the  Government 
and  to  have  suddenly,  without  much  consideration  or  discussion,  changed 
its  policy  and  repudiated  its  obligations  to  its  citizens  in  this  regard  if  one 
exists. 

I  find  myself,  therefore,  compelled,  in  support  of  the  proposition  that  it 
is  the  duty  of  the  Federal  Government  to  afford  protection  to  its  citizens 
against  Indian  depredations,  and  to  make  good  their  losses  arising  from 
inadequate  protection,  except  in  so  far  as  the  uniform  course  of  the  Gov- 
ernment prior  to  1859  tends  to  show  the  existence  of  such  an  obligation, 
to  resort  to  first  principles.  I  admit  that  the  obligation,  if  it  exists,  must 
be  traced  to  the  duty  of  the  Government  to  afford  protection  to  each  of  its 
citizens  in  the  enjoyment  of  life,  liberty,  and  property,  which  lies  at  the 
foundation  of  the  social  compact.  I  need  not  stop  to  show  that  such  a 
general  obligation  exists.  Government  is  organized  society.  The  word 
designates  the  aggregate  powers,  whatever  the  form,  to  which  the  exercise 
of  sovereignty  belongs  in  a  State.  It  can  exist  no  longer  than  it  can  com- 
pel the  submission  of  all  the  citizens  of  the  State  to  its  authority,  expressed 
in  accordance  with  the  fundamental  law  which  constitutes  the  social  com- 
pact. 

Submission  to  the  Government  is  the  primary  obligation  of  the  citizen, 
and  protection  of  the  citizen  is  the  correlative  obligation  of  the  Government. 
Theoreticalh',  it  is  the  dut}'  of  the  Government  to  afford  protection  to  all 
its  citizens  in  the  enjoyment  of  life,  liberty,  and  property,  not  only  within 
its  borders,  but  everywhere  they  may  lawfulh'  go.  AVhile  its  obligation  to 
afford  protection  is  sometimes  by  law  devolved  by  the  State  upon  municipal 
corporations  intrusted  with  certain  powers  of  Government,  the  duty  is  the 
duty  of  the  State,  the  power  so  exercised  being  derived  from  the  State. 
The  Government  of  the  United  States  forms  no  exception  to  this  general 
rule.  Witliin  the  }X)wers  conferred  upon  it  by  the  Federal  Constitution  and 
for  the  purposes  of  its  creation  it  demands  the  allegiance  of  the  citizen, 
and  to  the  extent  of  those  powers  it  owes  every  citizen  protection.  As 
Congress  has  power  " to  declare  war,"  "to  raise  and  support  armies,''  "to 
pro^^de  and  maintain  a  navy,"  and  the  States  are  prohibited  from  keeping 
ships  or  troops  in  time  of  peace,  from  entering  into  any  agreement  or  com- 
pact with  another  State,  or  with  a  foreign  power,  or  "to  engage  in  war,  it 
becomes  the  evident  duty  of  the  General  Government  to  protect  the  citizens 
of  the  United  States  in  the  enjoyment  of  life,  liberty,  and  property  against 
foreign  powers  and  their  citizens  and  subjects,  and  the  obligation  of  the 
Government  to  do  this  has  never  been  denied,  and  in  the  discharge  of  this 
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obligation  it  has  declared  war,  called  into  use  the  army  and  navy,  taxed 
the  people,  and  borrowed  money  upon  the  public  credit. 

The  Senator  from  Georgia,  during  the  discussion  of  the  educational  bill, 
cited  an  Act  of  Congress,  approved  by  President  Washington,  appropriating 
$4,539  06  to  indemnify  citizens  of  the  United  States  for  money  paid  by  them 
as  a  ransom  to  the  Government  of  Algiers  (Act  approved  May  30,  1796). 
This  Act  was  but  a  recognition  of  an  obligation  of  the  Government  to  its 
citizens;  which,  so  far  as  I  know,  has  never  been  repudiated  in  similar 
cases.  The  United  States  have  never  failed  to  demand  of  foreign  nations 
satisfaction  for  injuries  done  by  such  foreign  nations  or  their  subjects  to  the 
persons  or  property  of  its  citizens.  The  war  with  Algiers  was  waged  for 
the  purpose  of  punishing  that  State  for  depredations  upon  our  commerce 
and  the  unlawful  imprisonment  of  our  citizens.  The  war  of  1812  was 
caused  by  the  interference  of  Great  Britain  with  the  rights  of  our  merchant 
marine  and  of  our  sailors;  and  to-day,  should  the  most  powerful  nation 
upon  the  earth,  or  the  citizens  of  that  nation,  upon  the  high  seas  or  within 
the  jurisdiction  of  such  nation,  where  our  citizens,  under  treaty  stipulation, 
have  a  lawful  right  to  go  for  pleasure  or  profit,  forcibly  take  or  destroy  the 
property  of  an  American  citizen,  and  refuse  to  make  restitution  or  submit 
the  matter  to  arbitration,  war  would  be  declared  against  that  nation,  and 
the  administration  which  should  refuse  to  demand  indemnity  for  such  an 
outrage  would  be  hurled  from  power  by  an  indignant  people. 

The  obligation  of  a  government  to  protect  its  citizens  in  a  foreign  country 
is  thus  cited  by  Wheaton  on  International  Law  (Boyd's  edition,  page  207): 

The  American  citizen  who  goes  into  a  foreign  country  is  entitled  to  the  protection 
of  our  Government;  and  if,  without  the  viohition  of  any  municipal  law,  he  should  be 
unjustly  oppressed,  he  would  have  a  right  to  claim  protection  of  his  Government,  and  the 
interference  of  the  American  Government  in  his  favor  would  be  considered  a  justifiable 
interference. 

This  is  from  Halleck  (page  276) : 

If  a  State  should  neglect  to  enact  the  requisite  laws  to  restrain  its  subjects  and  citizens 
fronr  systematic  and  repeated  aggressions  upcm  the  rights  of  others,  and  to  enforce  siich 
laws  when  made,  it  not  only  exposes  itself  to  the  just  hostility  of  the  parties  aggrieved, 
but  virtually  becomes  an  outlaw  from  the  society  of  nations,  and,  by  the  well  established 
principles  of  international  jurisprudence,  is  liable  to  be  attacked  and  punished  by  all. 

This  is  from  another  American  authority,  Woolsey  (§  62): 

Foreigners  admitted  into  a  country  are  subject  to  the  laws.  They  are  *  *  *  entitled 
to  protection,  and  failure  to  secure  this  or  any  act  of  oppression  may  be  a  ground  of  com- 
l^laint,  of  retorsion,  or  even  of  war,  on  the  part  of  their  native  country. 

Vattel  states  the  principle  thus: 

If  a  nation  should  refuse  or  fail  to  pass  the  laws  necessary  to  restrain  its  citizens  from 
aggression  upon  other  States,  or  upon  their  citizens;  or  if,  such  laws  being  enacted,  the 
officers  of  the  State  neglect  to  enforce  them,  and  such  aggressions  by  individuals  result 
therefrom,  the  State  is  unquestionably  responsible  for  the  injury. 

Hall,  a  recent  writer  in  England,  says: 

Prima  facie  a  State  is,  of  course,  responsible  for  all  acts  or  omissions  taking  place  within 
its  territory,  by  which  another  State  or  the  subjects  of  the  latter  are  injuriously  affected. 
*  *  *  If"  the  acts  done  are  undisguisedly  open  or  of  common  notoriety,  the  State  is 
obviously  responsible  for  not  msing  proper  means  to  repress  them.  As  obviously  it  becomes 
responsible,  by  way  of  complicity,  after  the  act,  if  it  does  not  inflict  punishment  to  the 
extent  of  its  legal  powers. 
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The  State  to  which  tlie  foreigner  belojigs  may  interfere  for  his  protection  when  lie  has 
receive'!  positive  maltreatment,  or  when  he  has  been  denied  ordinary  justice  in  the  for- 
eign country.  The  State  of  the  foreigner  may  insist  upon  reparation  immediately  in 
the  former  case.  In  the  latter  the  State  must  be  satisfied  that  its  citizen  has  exhausted 
the  means  of  legal  redress  afforded  by  the  tribunals  of  the  country  in  which  he  lias  been 
injured.  If  those  tribunals  are  unable  or  unwilling  to  entertain  or  adjudicate  upon  his 
grievance,  the  ground  for  interference  is  fairly  laid.  But  it  behooves  the  interfering  State 
to  take  the  utmost  care:  first,  that  the  commission  of  the  wrong  be  clearly  established; 
secondly,  that  the  denials  of  the  local  tribunals  to  decide  the  question  at  issue  be  no  less 
clearly  estalilished.  It  is  only  after  these  propositions  have  been  irrefragably  proved  that 
the  State  of  the  foreigner  can  demand  reparation,  and  it  is  not  until  after  the  executive, 
as  well  as  the  judicial,  authorities  have  refused  redress,  that  recourse  can  be  had  to  repri- 
sals, much  less  to  war. 

Our  relations  with  the  Indian  tribes  are  as  much  under  the  exclusive 
power  of  the  General  Government  as  our  relations  with  foreign  nations. 
Congress  has  power  under  the  Federal  Constitution,  and  has  always  exercised 
it,  to  regulate  commerce  with  the  Indian  tribes.  If  the  relations  between 
the  United  States  and  the  Indians  are  in  any  sense  similar  to  those  between 
the  United  States  and  foreign  nations,  then  it  is  the  duty  of  the  General 
Government  to  afford  its  citizens  protection  against  the  Indian  tribes;  but 
I  sliall  proceed  to  show  that  such  is  not  the  true  relation,  and  that  the  obli- 
gation of  the  Government  in  this  regard  rests  upon  stronger  grounds. 

Predicated  upon  the  fourth  section  of  the  fourth  article  of  the  Constitution, 
which  pro\'ides: 

The  United  States  shall  guarantee  to  every  State  in  this  Union  a  repiiblican  form  of 
Government,  and  shall  protect  each  of  them  against  invasion,  and  on  application  of  the 
Legislature,  or  of  the  Executive  (when  the  Legislature  can  not  be  convened),  against 
domestic  violence — 

And  upon  the  latter  part  of  the  tenth  section  of  the  first  article  of  the 
Constitution,  which  is  as  follows: 

No  State  shall,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage,  keep  troops, 
or  ships  of  war  in  time  of  peace,  enter  into  any  agreement  or  compact  with  another  State, 
or  with  a  foreign  power,  or  engage  in  war,  unless  actually  invaded,  or  in  such  imminent 
danger  as  will  not  admit  of  delay. 

The  States  and  Territories  have  always  preferred  claims  against  the 
General  Government  for  expenses  incurred  by  them  on  account  of  volunteers 
and  militia  called  out  for  their  protection  against  hostile  Indians,  and  where 
the  emergency  was  such  as  to  require  action  before  the  United  States  could 
or  did  take  effective  measures  for  their  protection  there  is  an  unbroken  line 
of  precedents  for  the  payment  of  such  claims  by  the  General  Government. 

For  every  wrong  there  should  be  a  remedy.  If  one  citizen  of  a  State 
injures  another  in  person  or  property  the  State  ought  to  provide  for  the 
redress  of  that  wrong  by  legal  methods;  and  whenever  the  State,  or  muni- 
cipal corporation  within  a  State,  fails  to  afford  such  reasonable  protection 
as  is  within  its  powers  to  the  citizen,  the  State  or  municipal  corporation 
upon  the  plainest  principles  of  justice  should  be  required  to  indemnify  the 
citizen  for  any  loss  sustained  by  reason  of  such  failure. 

The  States  are  powerless  under  the  Federal  Constitution  to  protect  their 
citizens  from  the  Indian  tribes.  It  is  true  that  in  case  of  actual  Indian 
hostilities  they  may  repel  invasion  and  drive  the  murderous  savages  back 
to  their  cities  of  refuge — the  reservations — but  within  them  they  are  safe 
under  the  protecting  jegis  of  the  Federal  authority.  The  States  can  not 
demand  or  enforce  satisfaction  from  the  Indians  for  the  losses  sustained  by 
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their  citizens.  The  Federal  Government  interposes  itself  between  the  States 
and  their  citizens  to  shield  the  Indians  from  the  ordinary  and  natural  con- 
sequences of  their  acts.  The  citizen  can  not  justly  demand  that  recourse 
against  the  State  which  is  allowed  by  the  laws  of  many  countries  and  many 
of  the  States  for  losses  occasioned  by  lawlessness  and  violence,  and  can  only 
look  to  the  Federal  Government  for  redress.  Laws  providing  for  making 
good  at  the  public  expense  the  losses  of  those  who  have  been  so  unfortunate, 
as,  without  their  own  fault,  to  be  injured  and  to  suffer  the  loss  of  their  prop- 
erty by  acts  of  lawlessness  and  violence  which  it  was  the  duty  of  the 
Government  to  prevent,  have  existed  from  an  early  period. 

It  was  one  of  the  institutions  of  Canute  which  was  recognized  by  the 
Saxon  laws  that  when  any  person  was  killed  and  the  slayer  had  escaped, 
the  ville  should  pay  forty  marks  for  his  death,  and  if  it  could  not  be  raised 
in  the  ville  then  the  hundred  should  pay  for  it. 

In  the  statutes  of  Manchester  (13  Ed.  I,  chapter  1,  page  1)  provision  is 
made  touching  the  crimes  of  robbery,  murder,  and  arson  that  if  the  country, 
i.  e.,  the  jury,  would  not  answer  for  the  bodies  of  the  offenders,  the  people 
dwelling  in  the  county  were  to  be  amenable  for  the  robberies  and  the  dam- 
ages sustained,  so  that  the  whole  hundred  where  the  robbery  was  committed, 
with  the  franchise  thereof,  should  be  amenable. 

An  Act  for  consolidating  and  amending  the  laws  of  England  relative  to 
remedies  against  the  hundred  (7  and  8  Geo.  IV,  ch.  31)  repealed  several 
prior  Acts  providing  remedies  against  the  hundred  for  damage  occasioned 
by  persons  violently  and  tumultuously  assembled,  and  provided  a  new 
method  of  procedure.  As  the  hundreds  were  not  corporations  the  action 
was  to  be  brovight  against  the  Constable,  and  the  judgment  being  rendered 
the  Sheriff  was  to  draw  his  warrant  on  the  County  Treasurer  for  the  amount 
of  the  recovery,  and  the  money  was  to  be  collected  by  taxation  from  the 
hundred  liable. 

An  Act  of  the  Legislative  Assembly  of  the  State  of  New  York  entitled 
"An  Act  for  compensating  parties  whose  property  may  be  destroj^ed  in  con- 
sequence of  mobs  or  riots,"  passed  April  13,  1855,  provides  for  the  bringing 
of  an  action  to  be  prosecuted  to  judgment  according  to  the  usual  modes  of 
prosecuting  suits  against  cities  and  counties  by  persons  sustaining  losses  by 
destruction  of  property  by  mobs  or  riots,  and  under  its  provisions  judgments 
were  recovered  against  New  York  City  by  citizens  whose  propert}^  was 
destroyed  by  the  draft  riots  of  1863. 

The  Legislative  Assembly  of  Pennsylvania,  by  an  Act  approved  IMay  31, 
1841,  made  the  city  of  Philadelphia  liable  for  property  destroyed  by  a  mob, 
and  that  Act  was  by  an  Act  approved  March  20, 1849,  extended  to  Allegheny 
County,  and  under  its  provisions  parties  whose  property  was  destroyed  by 
mobs  at  Pittsburgh  during  the  riots  of  July,  1877,  recovered  judgment  against 
the  county. 

Similar  statutes  are  in  force  in  the  following  States:  Kentucky,  Maine, 
Maryland,  Massachusetts,  New  Hampshire,  New  Jersey,  Rhode  Island, 
South  Carolina,  and  Wisconsin. 

The  laws  of  these  vStates,  as  we  have  seen,  are  based  upon  a  policy  which 
is  coeval  with  the  laws  of  England. 

The  United  States  have  assumed  the  control  and  management  of  the 
Indians,  and  in  any  possible  view  of  the  case  should  be  held  liable  for  their 
torts.  If  it  be  made  to  appear  that  any  domestic  animal  is  vicious  and 
accustomed  to  do  hurt,  and  that  the  owner  has  been  notified  of  the  fact,  a 
duty  is  then  imposed  upon  him  to  keep  the  animal  secure,  and  he  is  respon- 
sible for  the  mischief  done  by  the  animal  in  consequence  of  a  failure  to 
observe  the  duty,  and  the  duty  to  protect  against  vicious  animals  is  imposed 
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upon  the  keeper  irrespective  of  ownersliip.  The  duty  of  one  who  should 
undertake  to  keep  a  dangerous  wild  animal  would  be  even  greater  than  that 
imposed  upon  the  keeper  of  a  vicious  animal. 

The  practical  relation  of  the  General  Government  to  the  Indian  tribes  has 
been  for  years  and  is  now  that  of  guardian  and  ward.  The  Government 
has  taken  and  exercised  control  of  the  persons  and  estates  of  the  Indians. 
The  general  rule  is  that  an  infant  is  responsible  for  his  torts  as  any  other 
person  would  be,  and  certainly  the  Indian  wards  of  the  Government  are 
entitled  to  no  greater  immunity  than  infants  under  guardianship.  The 
Indians  to-dav,  whether  they  are  considered  as  owners  of  the  soil  of  the 
reservations  occupied  by  them  or  only  as  having  the  right  of  occupation, 
which  must  be  extinguished  by  purchase  before  it  is  open  to  settlement 
under  the  land  laws,  are  wealthy.  Their  average  individual  wealth  is  prob- 
ably far  above  the  average  wealth  of  the  citizens  of  the  United  States  and 
of  any  other  civilized  country. 

The  total  number  of  Indian  reservations  in  1880  was  147;  total  acreage, 
154,436,302;  total  number  of  Indians,  exclusive  of  the  natives  of  Alaska, 
was  253,934,  which  gives  about  603.41  acres  of  land  to  each  Indian.  The 
Government  is  from  year  to  year  extinguishing  the  right  of  occupancy  of 
its  Indian  wards  to  these  lands  and  paying  large  sums  to  the  Indians 
therefor;  it  also  makes  large  appropriations  from  the  Treasury  for  their 
support  and  education,  and  at  the  same  time  shields  their  property  from 
the  just  demands  of  its  citizens  for  losses  on  account  of  property  stolen  or 
destroyed. 

The  obligation  of  the  General  Government  to  support  and  educate  the 
Indian,  whatever  may  be  its  origin  or  extent,  is  a  national  obligation. 
There  is  no  reason  or  justice  in  assuming  that  it  must  be  discharged  at  the 
expense  of  individual  citizens,  and  whenever  the  National  Government 
refuses  to  pay  the  just  demands  of  its  citizens  against  the  Indian  tribes  out 
of  moneys  due  from  the  Government  to  such  tribes,  and  which  by  treaty 
stipulations  with  them  the  Government  has  a  right  to  retain  and  pay  to  its 
citizens  in  satisfaction  of  their  claims,  or  which,  according  to  international 
law,  it  would,  in  the  exercise  of  its  duty  to  protect  the  rights  of  its  citizens, 
have  the  power  to  retain,  and  pays  such  moneys  to  the  Indian  tribes  or 
expends  it  for  their  support  and  education,  it  discharges  a  national  obliga- 
tion at  the  expense  of  individual  claims,  and  upon  the  plainest  principles 
of  justice  must  be  substituted  for  the  Indian  tribes,  and  is  in  duty  bound 
to  make  satisfaction  to  its  citizens. 

By  the  treaty  between  the  United  States  and  France,  promulgated  by 
the  President  December  21,  1801,  the  United  States  was  relieved  from  cer- 
tain embarrassing  obligations  to  France  arising  under  the  treat}^  of  alliance 
with  that  country  of  February  6,  1778,  and  the  treaty  of  amity  and  com- 
merce of  the  same  date,  which  obligations  were  no  less  than  to  guarantee 
the  possessions  of  France  in  America,  and  of  important  privileges  for  the 
armed  ships  of  France,  and  a  promise  of  American  convoy  to  French  com- 
merce, and  in  return  set  off  and  released  the  individual  claims  of  her 
citizens  against  the  French  Government  arising  from  the  spoliation  of  our 
commerce  by  France.  Eighty-four  years  afterward,  at  the  last  Congress, 
long  after  the  original  claimants  and  two  succeeding  generations  had  passed 
away.  Congress  provided  for  the  payment  of  the  private  claims  thus  bar- 
tered away  by  the  Government. 

On  January  17,  1870,  Mr.  Sumner  made  an  exhaustive  report  upon  these 
F.rench  spoliation  claims,  in  which  the  grounds  of  the  liability  of  the  Gov- 
ernment were  clearly  and  forcibly  stated,  and  from  which  I  quote  the  fol- 
lowing: 
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Had  the  claims  on  each  side  been  "national."  no  subsequent  question  could  have 
occurred,  for  each  would  have  extinguished  the  other  in  all  respects  forever.  It  was  the 
peculiarity  in  this  case  that  on  one  side  the  claims  were  "  national  "  and  on  the  other  side 
"individual."  But  a  set-off  of  "individual"  claims  against  "national"  claims  must,  of 
course,  leave  that  Government  responsible  which  has  appropriated  the  "  individual " 
claims  to  this  purpose.  The  set-off  and  mutual  release  is  between  nation  and  nation  ;  but 
if  the  claims  on  one  side  are  only  "  individual,"  and  not  "  national,"  the  nation  which,  by 
virtue  of  this  consideration,  is  released  from  "  national "  obligations  must  be  substituted 
for  the  other  nation  as  debtor,  so  that  every  "individual"  whose  claims  are  thus  appro- 
priated can  confidently  turn  to  it  for  satisfaction.  On  this  point  there  can  be  no  doubt, 
whether  we  regard  it  in  the  light  of  common  sense,  reason,  duty,  Constitution,  or 
authority. 

(1)  According  to  common  sense,  any  "individual"  interest  appropriated  to  a  "  national " 
purpose  must  create  a  debt  on  the  part  of  the  nation,  still  further  enhanced  if  through 
this  appropriation  the  nation  is  relieved  from  outstanding  engagements  already  the 
occasion  of  infinite  embarrassment,  and  hanging  like  a  drawn  sword  over  the  future. 

(2)  According  to  reason,  any  person  intrusted  with  the  guardianship  of  particular 
interests  becomes  personalh'  responsible  with  regard  to  them,  especially  if  he  undertakes 
to  barter  them  against  other  interests  for  which  he  is  personally  responsible.  Thus,  an 
attorney  sacrificing  the  claims  of  his  clients  fdr  the  release  of  his  own  personal  obligations 
becomes  personally  liable,  and  so  also  the  trustee  appropriating  the  trust  fund  for  any 
personal  interest  becomes  personally  liable.  All  this  is  too  plain  for  argument,  but  it  fs 
applicable  to  a  nation  as  to  an  individual.  In  the  case  now  before  j'our  committee,  our 
Government  was  attorney  to  prosecute  "individual"  claims  of  citizens,  and  also  trustee 
for  their  benefit,  to  watch  and  protect  their  interests,  so  that  it  was  bound  to  all  the 
responsibilities  of  attornej'  and  trustee,  absolutely  incapacitated  from  any  act  of  personal 
advantage,  and  compelled  to  regard  all  that  it  obtained,  whatever  form  of  value  it  might 
assume,  whether  money  or  release,  as  a  trust  fund  for  the  original  claimants. 

(3)  Duty,  also,  in  harmony  with  reason,  enjoins  ujjon  government  the  protection  of 
citizens  against  foreign  spoliations  and  the  prosecution  of  their  claims  to  judgment. 
Claimants  are  powerless  as  "individuals."  Their  claims  are  effective  only  when  adopted 
bj''  the  nation.  This  duty,  so  obvious  on  general  jirinciples,  was  reinforced  in  the  present 
case  by  the  special  undertaking  of  Mr.  Jefferson,  already  adduced,  when  he  announced 
that  he  "  had  it  in  charge  from  the  President  to  assure  the  merchants  of  the  United  States 
concerned  in  foreign  commerce  and  navigation  that  due  attention  will  be  paid  to  any 
injuries  they  may  suffer  on  the  high  seas  or  in  foreign  countries."  Such  a  duty,  thus 
founded  and  thus  openly  assumed,  could  not  be  abandoned  on  any  inducement  proceed- 
ing from  France  without  a  corresponding  responsibility  toward  those  citizens  whose 
interests  were  allowed  to  suffer.  A  waiver  of  national  duty,  especially  where  made  for 
the  national  benefit,  must  entail  national  obligation. 

(4)  The  Constitution  also  plainly  requires  what  seems  so  obvious  to  common  sense, 
reason,  and  duty  when  it  declares  that  "  private  property  shall  not  be  taken  for  public  use 
without  just  compensation."  Here  "private  property,"  to  a  vast  amount,  was  taken  for 
*'  public  use,"  involving  the  peace  and  welfare  of  the  whole  country ;  and  down  to  this  day 
the  sufferers  are  petitioning  Congress  for  that  "just  compensation"  solemnly  promised 
by  the  Constitution. 

(5)  Public  law  is  also  in  harmony  with  the  Constitution  in  this  requirement.  Accord- 
ing to  Vattel,  the  sovereign  maj-,  in  the  exercise  of  his  right  of  eminent  domain,  dispose 
of  the  property,  and  even  the  person,  of  a  subject,  by  a  treaty  with  a  foreign  power;  "  but," 
says  this  eminent  authority.  "  as  it  is  for  the  public  advantage  that  he  thus  disposes  of 
them,  the  State  is  bound  to  indemnify  the  citizens  who  are  sufferers  by  the  transaction." 
(Vattel,  Law  of  Nations,  Book  4,  ch.  2,  §12.)  Words  more  applicable  to  the  present  case 
could  not  be  employed. 

This  reasoning  applies  with  equal  force  to  the  ease  under  consideration, 
in  which  the  United  States,  guardian  of  the  Indian  wards  and  of  the  inter- 
ests of  its  own  citizens,  to  save  expenditures  from  its  Treasury  on  account 
of  such  wards,  interposes  its  authority  to  prevent  tlie  appropriation  of  the 
property  of  its  wards  to  compensate  its  own  citizens  for  losses  arising  from 
the  torts  of  such  wards.     The  analogy  is  complete. 

In  the  discharge  of  its  obligation  to  protect  its  citizens  from  losses  from 
Indian  depredations,  the  Government  has  in  many  instances,  in  treaties 
with  the  Indian  tribes,  stipulated  for  the  payment,  out  of  annuities  coming 
to  such  tribes,  of  claims  against  them  for  depredations  committed  on  the 
property  of  white  men.  In  other  treaties  the  Indians  have  been  required 
to  agree  to  use  their  best  efforts  to  return  stolen  property  and  to  punish 
offenders.  In  others  the  United  States  has  stipulated  that  the  Indians 
should  be  paid  by  the  Government  for  depredations  committed  upon  their 
property  by  white  men.  I  will  submit,  at  the  close  of  my  remarks,  lists  of 
these  treaties. 
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Xumeroiis  special  acts  for  the  payment  of  the  losses  of  citizens  on 
account  of  Indian  depredations  have  been  passed  by  Congress,  extending 
from  1819  up  to  last  session,  so  tliat  precedents  are  not  wanting  for  such 
payment,  even  since  the  pro\dsions  for  the  payment  of  such  claims  out  of 
the  Treasury  and  out  of  annuities  without  special  appropriations  were 
repealed. 

I  have  prepared  a  list  of  such  special  Acts  (but  which  I  am  not  certain 
contains  them  all)  showing  in  each  case  whether  payment  was  made  out 
of  the  Treasury  or  from  Indian  annuities.  The  total  amount  of  the  appro- 
priations from  the  Treasury  is  -t  1,604,028  25.  The  total  appropriations 
from  Indian  annuities  is  ^197,716  37.  These  totals  do  not  include  the 
sum  paid  under  the  general  laws  heretofore  referred  to. 

The  Senate  amendment  striking  out  of  the  Indian  Appropriation  Bill  of 
last  session  the  provisions  for  the  payment  of  sundry  depredation  claims, 
was  adopted,  upon  the  ground  that  it  was  general  legislation  upon  an 
appropriation  bill.  But  with  strange  inconsistency  the  Senate  Conmiittee 
on  Appropriations  reported  the  Sundry  Civil  Appropriation  Bill  with  a 
clause  appropriating  .$4(3, 770  22  to  pa\'  H.  C.  Oburn,  out  of  annuities,  for 
depredations  committed  bv  the  Cheyenne  and  Arapaho  Indians,  and  the 
bill  passed  with  the  provision. 

Able  reports  have  been  made  upon  some  of  the  private  bills  which  have 
been  passed  by  Congress  for  payment  of  such  claims,  in  which  the  grounds 
of  the  liability  of  the  Government  are  stated  with  much  force.  From 
Report  No.  780,  made  by  Mr.  Comingo  at  the  first  session  of  the  Fort3'-third 
Congress,  upon  the  bill  (H.  R.  3315)  for  the  relief  of  John  Fletcher,  I  quote 
the  following: 

Such  being  tlie  facts  in  the  case,  is  the  Government  liable  to  indemnify  claimant  for  his 
said  loss  ?  That  we  may  be  able  to  arrive  at  a  satisfactorj'  and  just  conclusion  in  the 
premises,  it  may  be  well  to  consider  the  relations  the  Indians  bear  to  the  Government,  and 
the  legislation  that  affects  that  relation.  Between  them  and  the  citizens  of  the  United 
States  legislation  has  interposed  a  "high  wall  and  a  deep  ditch,"  and  has  thereby  left  the 
latter  without  remedy,  if  the  Government  is  not  liable  for  the  depredations  of  those  around 
whom  it  has  thrown  its  i^rotecting  arms,  and  between  whom  and  its  citizens  it  has  inter- 
posed insuperable  barriers. 

The  Indians  have  long  been  regarded  and  treated  as  the  wards  of  the  Government. 
This  relation  was  recognized  and  acted  upon  almost  three  quarters  of  a  century  ago,  and 
at  no  time  since  has  it  been  disclaimed.  As  far  back  as  1802  our  ancestors  saw  the  propriety 
and  necessity  of  protecting  the  then  feeble  Kepublic  from  the  rapacity  and  violence  of  that 
race,  and  provided  means  of  indemnity  for  spoliations  committed"  by  such  of  them  as 
were  in  ''amity  with  the  United  States."    (2  Stat,  at  Large,  page  143.) 

This  liability  and  promise  to  indemnify  continued  as  a  part  of  the  written  law  of  the 
land  from  that  time  until  1859,  when,  as  we  shall  presently  see,  the  promise,  but  not  the 
hability,  was  revoked  by  Congress.  The  liability,  in  the  opinion  of  your  committee,  did 
not  depend  upon,  nor  was  it  created  by  the  promise.  It  existed  independent  of  the  latter — 
the  latter  being  a  simple  recognition  of  the  former;  and,  in  the  opinion  of  your  committee, 
the  liability  has  not  yet  been  ignored,  but  to  the  contrary  has  been  recognized  in  all  sub- 
sequent legislation  on  the  subject,  although  the  express  promise  of  indemnity  has  been 
recalled. 

The  Trade  and  Intercourse  Act  of  18.34  expressly  repeals  that  of  1802  (4  Stats,  at  Large, 
page  734);  but  by  the  seventeenth  section  of  said  Act  (4  Stats,  at  Large,  page  731)  provi- 
sions are  made  for  full  indemnity,  and  the  same  is  guaranteed  by  the  Government.  This 
statute  renuiined  in  force  from  the  thirtieth  of  June,  1834,  to  the  twenty-eighth  of  Febru- 
ary, 18.59,  at  wliich  time  it  was  repealed.    The  repealing  clause  is  as  follows: 

"And  be  it  further  enacted,  That  so  much  of  the  Act  entitled  "An  Act  to  regulate  trade  and 
intercourse  with  the  Indian  tribes,  and  to  preserve  peace  on  the  frontiers,"  approved  June 
30, 1834.  as  provides  that  the  United  States  shall  make  indemnification  out  of  the  Treasury 
for  property  taken  or  destroyed  in  certain  cases  by  Indians  trespassing  on  white  men,  as 
described  in  said  Act,  be  and  the  same  is  hereby  repealed;  provided,  however,  that  nothing 
herein  contained  shall  be  so  construed  as  to"  impair  or  destroy  the  obligation  of  the 
Indians  to  nuike  indemnitication  out  of  the  annuities,  as  prescribed  in  said  Act."  (11  Stats. 
at  Large,  page  401,  section  8.) 

Let  it  l)e  remembered  that  this  leaves  in  force  all  of  said  Act,  except  the  clause  that 
guarantees  indemnity  out  of  the  Treasury.  The  seventeenth  section  of  the  Act  of  June 
30,  1834,  contains  the  following  among  other  provisions : 
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"  Provided,  That  if  such  injured  party,  his  representative,  attorney,  or  agent,  shall  in  any 
way  violate  any  of  the  provisions  of  this  Act,  by  seeking  or  attempting  to  obtain  private 
satisfaction  or  revenge,  he  shall  forfeit  all  claiTns  on  the  United  States  for  such  indemnifi- 
cation." 

Thus,  we  find  the  citizens  of  the  United  States  are  wholly  without  remedy  for  wrongs 
and  injuries  perpetrated  by  the  Indians  unless  by  reason  of  the  peculiar  relationship  they 
sustain  to  the  Government,  and  the  exclusive  guardianship  over  them,  assumed  by  the 
latter,  it  is  responsible  for  their  willful  and  unprovoked  trespasses. 

The  Act  of  July  15,  1870  (16  Stats,  at  Large,  section  4,  page  360),  forbids  the  use  of  any 
part  of  the  annuities  then  due,  or  thereafter  to  become  due  the  Indians  designated  in  the 
Act,  in  payment  of  claims  growing  out  of  their  depredations.  It  should  be  observed  that 
it  does  not  ignore  the  liability  of  the  Government  in  such  cases,  but  rather  recognizes  it, 
by  providing  that  claims  of  that  character  shall  not  be  paid  out  of  annuities,  and  that 
they  may  be  paid  by  a  special  appropriation  made  for  that  purpose  by  an  Act  of  Congress. 

The  section  last  referred  to,  reads  as  follows : 

"That  no  part  of  the  moneys  hereby  appropriated  by  this  Act,  or  which  may  hereafter 
be  appropriated  in  any  general  Act  or  deficiency  bill  making  appropriations  for  the  cur- 
rent and  contingent  expenses  of  the  Indian  Department,  to  pay  annuities  due  to  or  to  be 
used  and  expended  for  the  care  and  benefit  of  any  tribe  or  tribes  of  Indians  n-amed  herein, 
shall  be  applied  to  the  payment  of  any  claim  for  depredations  that  may  have  been  or  that 
may  be  committed  by  said  tribe  or  tribes,  or  any  member  or  members  thereof;  and  no 
claims  for  Indian  depredations  shall  hereafter  be  paid,  until  Congress  shall  make  special 
appropriations  therefor;  and  all  Acts  or  parts  of  Acts  inconsistent  herewith  are  hereby 
repealed." 

By  the  seventh  section  of  an  Act  approved  May  29, 1872  (17  Stats,  at  Large,  page  190)  the 
last  clause  of  the  foregoing  section  is  reenacted,  and  it  is  made  the  duty  of  the  Secretary 
of  the  Interior  to  prepare  and  publish  such  rules  and  regulations  as  he  may  deem 
necessary,  prescribing  the  manner  of  presenting  claims  for  compensation  for  depredations 
committed  by  Indians,  and  the  degree  and  character  of  the  evidence  necessary  to  support 
the  same,  and  to  report  to  Congress  at  each  session  thereof,  the  nature  and  character, 
etc.,  of  such  claims,  whether  allowed  by  him  or  not,  and  the  evidence  on  which  the  action 
was  based. 

Provisions  are  thus  made  for  ascertaining  the  extent  of  injuries  that  may  be  inflicted 
on  citizens  of  the  United  States;  the  result  of  these  injuries  we  call  claims,  and  we  provide 
that  they  may  be  paid  out  of  our  General  Treasury,  and  that  they  shall  not  be  paid  out  of 
the  annuities  due  or  to  become  the  Indians.  If  we  do  not  thereby  recognize  a  right  on 
the  part  of  those  who  sutler  from  the  depredations  of  these  people  to  recover  the  actual 
damages  thej'  may  sustain,  what  is  the  meaning  and  effect  of  all  this  legislation?  Why 
do  we  forbid  the  injured  to  redress  their  own  grievances?  and  why  lock  l^p  the  annuities 
of  those  who  despoil  our  citizens,  and  hold  out  a  pretended  promise  of  payment? 

Congress  naay  make  appropriations  to  pay  these  losses.  This  is  plain.  But  it  is  insisted 
by  some  that  there  is  no  legal  liability  to  pay  them.  If  this  be  true,  when  did  the  liability 
cease  ?  Why  have  we  continued  to  pay  some  of  these  claims,  and  why  make  provisions  for 
prosecuting  them  in  the  manner  in  which  we  have  done?  and  why  do  we  provide  for  pay- 
ing them  out  of  the  Treasury  ?  If  they  are  not  valid  claims,  by  what  authoritj'^  can  we 
appropriate  money  out  of  the  Treasury  to  pay  them?  The  right  of  recovery  depends,  in 
each  case,  on  the  particular  facts  that  bear  upon  it.  In  this  respect  it  does  not  difier  from 
the  right  of  recovery  in  any  civil  action,  such  as  assumpsit,  covenant,  or  trespass. 

And  from  Report  No.  253,  made  by  Mr.  Mason  in  the  House  of  Repre- 
sentatives at  the  Forty-seventh  Congress,  upon  the  bill  (H.  R.  2824)  for 
the  relief  of  William  Franklin  Grounds,  I  quote  the  following: 

Your  committee  are  satisfied  that  the  claim  of  Mr.  Grounds  is  a  just  one,  and  that  the 
Government  is  under  obligation  to  compensate  him  for  these  losses.  In  arriving  at  these 
conclusions,  your  committee  are  guided  by  numerous  legislative  precedents  in  cases  sim- 
ilar to  this,  and  by  the  principles  declared  by  eminent  publicists.  They  believe  that  it 
would  be  in  violation  of  the  spirit  of  our  institutions  to  impose  on  one  citizen  the  burdens 
which  should  be  borne  by  all,  and  that  the  citizen  who  pays  taxes,  bears  arms,  serves  on 
juries,  and  bears  his  just  proportion  of  the  burdens  of  Government,  and  complies  with 
all  its  exactions,  is  entitled  to  security  in  person  and  property,  and  to  the  prompt  fulfill- 
ment by  the  Government  of  all  the  obligations  it  is  under  to  him  as  a  citizen. 

The  Committee  on  Indian  Afi"airs  of  the  United  States  Senate,  first  session,  Thirtj'-fourth 
Congress,  to  whom  was  referred  a  bill  authorizing  the  payment  of  certain  claims  for 
Indian  depredations,  and  which  the  equities  were  not  as  clear  and  strong  as  those  which 
exist  in  this  case,  say :  • 

The  spoliations  for  which  redress  is  now  sought  were  caused  by  predatory  expeditions, 
undertaken  without  lawful  authority  and  without  cause,  as  likewise  without  the  usual 
formalities,  and  solely  with  the  view  to  plunder,  and  is  therefore  excepted  by  Vattel  and 
all  the  approved  publicists  from  the  principle  under  which  redress  is  here  sought  to  be 
derived,  and  brings  it  within  the  principle  under  which,  by  the  practice  of  all  civilized 
nations,  the  citizen  or  subject  has  been  held  entitled  to  indemnity,  and  under  which  this 
Government  has  uniformly  extended  redress.  (Senate  Report  l^o.  244,  first  session  Thirty- 
fourth  Congress,  vol.  2.) 
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These  great  principles  of  povernnient  have  been  recognized  and  passed  into  a  compact 
between  this  (Jovernnient  and  the  citizen  in  tlie  several  "trade  and  intercourse  laws" 
enacted  by  Congress  in  1802,  1834,  and  1859.  Since  then  it  has  rei>eatedly.  in  the  hun- 
dreds of  private  Acts  for  relief,  recognized  its  obligations  to  pay  the  citizen  out  of  the 
Treasury  of  the  United  States  for  losses  sustained  by  Indian  depredations.  It  has  gone 
even  further,  and  paid  friendly  Indians  for  losses  sustained  at  the  hands  of  hostiles  of 
the  same  tribe,  when  they  (the  hostiles)  failed  to  make  restitution  of  the  property  stolen, 
as  stipulated  in  the  articles  of  capitulation. 

The  law  of  1859  repealing  the  provisions  of  the  Act  of  1834,  by  which 
the  United  States  guaranteed  eventual  indemnity  for  losses  on  account  of 
Indian  depredations,  and  which  provided  for  the  pavment  of  such  claims 
out  of  the  Treasury,  was  an  amendment  to  the  Indian  Appropriation  Bill, 
and  passed  without  much  consideration  and  without  debate.  But  the  Act 
of  1870  ])rovoked  more  discussion.  In  the  Senate  during  the  debate  upon 
the  bill,  Mr.  Thayer  of  Nebraska  said: 

Mr.  Thayer.  The  honorable  Senator  from  Iowa  and  the  honorable  Senator  from  Oregon 
say  that  in  some  cases  the  annuities  of  Indian  tribes  have  been  absorbed  in  meeting  these 
claims.  I  tell  those  two  Senators  that  the  property,  the  all  of  settlers  on  the  frontier  has 
been  destroyed  by  Indians ;  and  1  say  to  them  also  that  the  way  to  i)roduce  an  effect  upon 
the  Indians  is  by  letting  them  know  that  if  they  commit  these  depredations  their  annuities 
shall  be  taken  to  pay  for  them.  That  is  the  only  way  in  which  you  will  reach  them.  That 
is  the  only  way  in  which  you  will  have  an  effect  on  the  Indians  and  compel  them  to  cease 
their  depreilations  on  the  settlers.  The  last  remedy  for  a  man  whose  property,  whose 
crops,  whose  horses,  and  whose  cattle  have  been  taken  from  him  by  Indians  is  to  tell  him 
to  come  to  Congress  and  wait  until  the  day  of  doom  before  he  can  get  satisfaction  or  com- 
pensation.   I  trust  that  this  whole  section  will  be  stricken  out. 

Mr.  Tipton  said : 

Every  Senator  here  who  knows  anything  about  the  new  States  knows  that  when  a  band 
of  savages  i>ass  through  our  borders,  or  when  the  Indians  who  are  on  the  reservations 
pass  through  our  States,  there  is  nothing  that  protects  the  property  of  the  settler  so  well  as 
a  consciousness  on  the  part  of  the  chiefs  and  the  head  men  of  the  Indians  that  if  the  stock 
of  the  settler  is  killed,  if  his  crops  are  destroyed,  their  annuities  may  be  reached  and  they 
■will  feel  it  in  their  pockets.  Nothing  so  completely  gives  protection  to  the  settler  as  that. 
Then,  when  their  young  men  sjiread  upon  the  prairies  and  roam  about  at  will,  when  they 
come  upon  the  cabin  of  a  settler  and  his  property  is  entirely  in  their  power,  they  will 
have  been  warned  by  those  in  authority  over  them  not  to  touch  it  or  the  value  of  the 
property  will  be  taken  out  of  their  annuities.  I  tell  you  that  gives  lis  more  protection 
when  they  pass  through  our  inhabited  counties  and  portions  of  our  States  than  anything 
else  you  can  devise.  But  let  it  be  understood  that  if  they  commit  depredations,  those 
who  "complain  of  them,  if  they  can  make  a  case,  may  come  to  Congress  and  get  their  pay 
out  of  the  Treasury  of  the  United  States,  and  who  cares  what  depredations  are  then  com- 
mitted? I  say  that  unless  this  section  be  stricken  out,  or  so  amended  that  the  redress 
shall  be  direct  upon  the  tribe  or  upon  the  annuities  of  the  tribe,  we  shall  have  very  little 
protection. 

Mr.  Williams  said: 

It  is  a  mistaken  policy,  in  my  judgment,  that  undertakes  to  throw  around  these  Indian 
tribes  the  protection  of  law  in  robbery,  a  thing  which  they  will  understand  just  as  well 
as  white  men.  It  will  not  be  long  before  the  Indians  will  know  that  they  can  with  im- 
punity make  inroads  upon  the  white  settlers  and  steal  their  horses  and  cattle,  and  carry 
them  away  and  make  use  of  them,  and  that  there  is  no  remedy  for  the  white  persons  so 
injured. 

In  the  House  of  Representatives  Mr.  Degener  said: 

1  am  not  a  lawyer,  but  common  sense  teaches  me  that  if  any  person  chooses  to  keep  a 
dangerous  animal  on  his  j^remises,  say  a  rattlesnake  in  his  room,  if  he  chooses  to  feed  it, 
chooses  to  provide  a  warm  blanket  for  that  rattlesnake,  so  that  it  may  not  suffer  from 
cold,  and  if  he  does  not  choose  to  extract  the  poisonous  fangs  of  that  animal,  then  he 
becomes  responsible  should  that  rattlesnake  escape  from  his  room  and  go  upon  the 
premises  of  his  neighbor  and  there  bite  his  neighbor,  or  his  neighbor's  wife,  or  his  children, 
or  his  cattle.    I  believe  that  common  sense  teaches  us  that  that  is  the  correct  principle. 
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Mr.  Wilkinson  said: 

The  principle  is  essentially  just,  and  there  is  no  reason  for  changing  the  existing  law 
except  the  clamor  which  has  arisen  on  account  of  the  reputation  that  the  Indian  Depart- 
ment has  had  before  the  country.  If  the  Indian  Department  stood  as  well  before  the 
country  as  the  .Treasury  Department  there  is  not  a  man  in  this  House  who  would  think 
of  nialiing  the  change  proposed  by  this  amendment. 

Mr.  Paine  said: 

On  the  other  hand,  it  is  desirable,  if  possible,  to  so  regulate  the  payment  of  our  annuities 
to  the  Indians  that  we  may  avoid  the  diiBculties,  the  animosities,  and  the  troubles  that 
will  be  sure  to  grow  out  of  the  collection  of  false  and  fictitious  and  sham  claims  against 
the  Indians.  If  there  were  an  absolute  certainty  that  only  just  claims  would  be  presented 
against  these  Indians,  if  we  were  sure  that  only  the  claims  of  honest  frontiersmen  whose 
property  had  actually  been  destroyed  or  stolen  would  be  presented  and  paid  out  of  the 
moneys  which  would  otherwise  be  devoted  to  the  payment  of  these  annuities,  then  I 
would  have  no  hesitation  in  allowing  the  law  to  stand  as  it  now  is.  But  there  is  the 
danger  that,  by  permitting  the  law  to  stand  as  it  now  is,  we  shall  give  encouragement  to 
the  prosecution  of  unjust  claims.  I  believe  everybody  understands  that  it  has  been  true 
that  large  numbers  of  outrageous  claims  have  been  presented  against  the  Indians; 
demands  made  by  nien  who  set  themselves  deliberately  to  work  to  trump  up  claims 
upon  no  substantial  foundation,  for  the  purpose  of  robbing  these  Indians.  On  the  whole, 
for  the  purpose  of  avoiding  that  difficulty.  I  am  willing  to  encounter  another. 

And  during  the  debate  upon  the  Act  of  May  16,  1872.  Mr.  Harlan  of 
Iowa  said: 

Under  the  amendment  the  Senate  has  agreed  to,  the  last  amendment  preceding  this 
offered  by  the  honorable  Senator  from  Nebraska,  it  will  be  the  duty  of  the  Secretary  of  the 
Interior  to  examine  these  claims  and  report  them  to  Congress.  Then  Congress  can  make 
an  appropriation  to  pay  each  claim  that  is  specifically  reported  by  the  department.  It 
seems  to  me  that  would  be  much  safer  than  to  order  their  payment  out  of  the  appropri- 
ations made  to  feed  and  clothe  these  Indians  that  are  now  being  supported  by  the  Govern- 
ment and  have  no  other  resource  whatever,  except  preying  on  the  frontier  settlements. 

From  these  debates  it  is  apparent  that  it  was  not  the  intention  of  Con- 
gress by  the  Acts  of  1859.  1870.  and  1872  to  repudiate  its  obligations  to  its 
citizens  on  account  of  these  claims,  but  only  to  require  that  the  same 
shcRild  not  be  paid  without  special  appropriation  by  Congress  for  that  pur- 
pose. The  statement  of  Senator  Thayer  that  the  '"  last  remedy  for  a  man 
whose  property,  whose  crops,  whose  horses,  and  whose  cattle  have  been 
taken  from  him  by  the  Indians  is  to  tell  him  to  come  to  Congress  and  wait 
until  the  day  of  doom  before  he  can  get  satisfaction  or  compensation  "  was 
prophetic. 

The  discussion  in  the  Senate  of  the  amendment  reported  by  the  Com- 
mittee on  Appropriations,  to  strike  out  the  pro^asions  in  the  Indian  Appro- 
priation Bill  of  last  session  as  it  came  from  the  House  for  the  payment  of 
certain  depredation  claims  which  had  been  presented  to  the  Department  of 
the  Interior,  audited,  and  reported  to  Congress,  was,  I  think,  the  most 
extended  discussion  which  ever  took  place  in  Congress  upon  the  subject  of 
the  pa^inent  of  such  claims,  and  no  Senator  during  that  discussion  ven- 
tured to  question  or  deny  the  obligation  of  the  Government  to  pay  such 
claims,  but  all  the  Senators  who  took  any  considerable  part  in  the  debate 
expressed  the  opinion  that  such  an  obhgation  exists. 

IVIr.  Plumb  said: 
*********  **«*♦ 

While  I  say  that,  I  am  as  earnest  as  any  one  can  be  in  favor  of  the  Government  adopting 
a  rule  which  shall  result  in  the  payment  of  what  I  regard  as  justly  an  obligation  against 
the  Government  as  any  other  one  which  it  is  called  upon  to  respond  to.  There  are 
millions  of  dollars.  I  believe,  certainly  many  hundreds  of  thousands  of  dollars,  which  the 
Government  of  the  United  States  owes  to  claimants  all  over  the  countrv.    I  have  no  doubt 
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the  case  of  which  the  Senator  from  California  sneaks  is  one,  to  a  certain  extent  at  all 
events:  possibly  there  may  be  some  doubt  about  the  amount ;  laut  in  all  these  cases  there 
ought  to  be  a  tribunal  provided  for  the  ascertainment  of  the  amount  due.  I  introduced 
a  bill  years  ago,  and  have  reintroduced  it,  to  have  an  auditing  of  these  claims  in  order 
that  they  might  come  before  Congress  not  as  objects  of  suspicion,  but  upon  their  true 
footing  as  genuine  existing  liabilities  against  the  (Tovernment,  and  having  had  all  the 
scrutiny  that  they  ought  to  have  preceding  their  allowance.  The  Committee  on  Appro- 
priations, for  the  purj)Ose  of  bringing  about  this  result,  seized  upon  an  amendment  onered 
to  the  bill  in  the  House  and  .so  refrained  it  as  they  believe  will  result  in  establishing  the 
validity  or  invalidity  of  these  claims  in  such  a  way  that  they  will  not  be  subject  to  objec- 
tion any  longer. 

Mr.  Dawes  said: 

*************** 

Instead  of  committing  the  United  States  to  the  payment  of  particular  claims  by  paying 
fifteen  per  cent  upon  them  and  letting  all  this  vast  amount  remain  back  waiting  for  that 
provision  to  go  through,  the  Committee  on  Appropriations  have  proposed,  on  page  47  of 
this  bill,  this  amendment,  which  1  beg  leave  to  read : 

"For  the  investigation  of  certain  Indian  depredations  claims,  $10,000;  and  in  expending 
said  sum  the  Secretary  of  the  Interior  shall  cause  a  complete  list  of  all  claims  heretofore 
filed  in  the  Interior  Department,  and  which  have  been  approved  in  whole  or  in  part,  and 
now  remain  unpaid,  and  also  all  such  claims  as  are  pending,  but  not  yet  examined,  on 
behalf  of  citizens  of  the  United  States  on  account  of  depredations  committed,  chargeable 
against  any  tribe  of  Indians  by  reason  of  any  treaty  between  such  tribe  and  the  United 
States,  including  the  name  and  address  of  the  claimants,  the  date  of  the  alleged  depreda- 
tion.s,  by  what  tribe  committed,  the  date  of  examination  and  approval,  with  a  reference  to 
the  date  and  clause  of  the  treaty  creating  the  obligation  for  payment,  to  be  made  and 
presented  to  Congress  at  its  next  regular  session:  and  the  Secretary  is  authorized  and 
empowered. before  making  such  report,  to  cause  such  additional  investigation  to  be  made, 
and  .such  further  testimony  to  be  taken,  as  he  may  deem  necessary  to  enable  him  to 
determine  the  kind  and  value  of  all  property  damaged  or  destroyed  by  reason  of  the 
depredations  aforesaid,  and  by  what  tribes  such  depredations  were  committed;  and  his 
report  shall  include  his  determination  upon  each  claim,  together  with  the  names  and  resi- 
dences of  witnesses,  and  the  testimony  of  each,  and  also  what  funds  are  now  existing,  or 
to  be  derived  by  reason  of  treaty  or  other  obligation,  out  of  which  the  same  should  be 

paid." 

***  **  **  ***** 

The  Secretary  of  the  Interior  is  required  to  pass  upon  these  claims.  He  has  passed 
upon  them  in  the  past  in  the  manner  which  I  have  suggested.  He  has  not  had  the  money 
to  send  anybody  into  the  Territories,  where  it  has  been  alleged  that  these  depredations 
have  been  "made.  He  has  the  power,  under  the  statute,  but  he  has  not  had  the  money; 
he  has  had  no  men  that  he  could  pay  for  that  purpose.  Therefore,  whenever  a  man  sent 
his  claim  up  here,  or  referred  it  to  the  agent  of  the  tribe,  when  the  agent  of  the  tribe  got 
the  affidavit  furnished  bj'  the  claimant  and  sent  them  up  here,  without  any  hearing  or 
cross-examination  whatever,  the  Secretary  of  the  Interior  has  written  "approved;"  and 
the  claims  come  to  Congress,  thirtv-one  hundred  of  them  in  a  single  letter,  amounting  to 
more  than  a  million  and  a  half  dollars,  and  a  dozen  of  them  were  put  upon  a  single  page 
in  this  bill,  by  the  other  branch,  with  a  stipulation  that  only  fifteen  per  cent  should  be 
paid.  Fifteen  x'er  cent  of  them  would  take  twice  as  much'  as  the  very  Indians  upon 
whom  they  are  charged  have  got  in  the  Treasury ;  and  we  are  called  upon  in  this  bill, 
independent  of  that,  to  appropriate  some  $2.5,000  to  support  and  feed  these  very  Indians. 

I  submit  that  the  safest  way  is  the  one  proposed  by  the  Committee  on  Appropriations, 
and  that  any  other  way  is  unsafe,  unfair  to  other  claimants,  invidious,  unjust,  and  ground- 
less discrimination  in  favor  of  these  claims. 

Mr.  Coke  said: 

I  think.  Mr.  President,  that  a  proper  measure  of  justice  to  the  claimants  who  have 
suffered  from  Indian  depredations  would  suggest  to  the  committee  and  to  the  Senate  that 
the  claims  which  have  been  investigated  under  Acts  of  Congress  prescribing  the  mode 
and  manner  of  their  investigation,  which  are  on  file  in  the  Interior  Department,  and  have 
been  reported  to  Congress  by  the  Secretary  of  the  Interior,  approved  by  him  as  just  and 
honest  claims,  should  be  embraced  in  this  bill,  and  the  appropriations  made  to  pay  them. 
The  committee  propose,  by  their  amendment,  that  they  shall  be  reinvestigated.  Why 
reinvestigate  claims  which  have  already  been  fully  investigated?  We  must  presume 
that  they  have  been  fully  investigated,  because  the  Secretary  of  the  Interior,  the  Commis- 
sioner of  Indian  Affairs,  the  agents  and  superintendents  over  the  Indians,  all  had  authority 
to  make  the  investigations,  to  summon  witnesses  and  take  depositions,  and  ui)on  their 
investigation,  presumably  correctly  made,  the  Secretary  of  the  Interior  has  reported  a 
large  number  of  these  claims,  belonging  chiefly  in  Kansas,  Colorado,  and  Texas,  as  just 
and  apjjroved  by  him. 
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The  committee  now  propose  to  reinvestigate  those  chiims  after  a  lapse  of  from  fifteen  to 
twenty  years,  when  all  the  testimony  has  gone,  possibly  when  the  facts  upon  which  the 
claims  are  founded  are  necessarily  obscured  from  loss  of  testimony  and  death  of  witnesses. 
There  is  no  justice  in  such  a  course. 

The  people  of  the  frontier  States  knew  that  they  had  no  recourse  against  the  Indians, 
except  what  Congress  gave  them,  and  Congress,  in  the  Acts  to  which  I  have  referred, 
prescribed  certain  methods  which  they  have  pursued.  They  submitted  themselves  fully 
to  the  jurisdiction  prescribed :  and  now,  after  their  claims  have  been  approved  by  the 
tribunal  appointed  by  Congress,  their  witnesses  dead  or  scattered,  they  are  to  be  called 
upon  to  again  come  forward  and  resubstantiate  the  same  claims  already  adjudicated  and 
on  file  in  the  Department  and  reported  approved  to  Congress. 

************ 

I  know  something  about  these  claims  for  Indian  depredations.  I  know  that  the  frontier 
of  Texas  was  at  one  time  driven  back  seventy-five  miles  by  hostile  Indians  from  the  Fort 
8ill  reservation,  where  they  were  under  the  care  and  control,  and  management  and  pro- 
tection of  the  Government  of  the  United  States.  The  people  of  Texas.dared  not  go  upon 
that  reservation  to  retaliate.  They  could  have  gone  there  and  wiped  out  the  Indians,  but 
the  United  States  Government  protected  them.  'UTienever  a  full  moon  shone  at  night 
they  came  down  upon  Texas,  drove  oft  cattle  and  horses,  burned  houses,  and  killed  and 
scalped  men,  and  carried  women  and  chUdreu  into  captivity. 

************ 

1  have  no  doubt  that  the  same  experience  was  realized  by  all  the  other  frontier  States. 
I  have  personal  knowledge  of  the  fact  that,  untU  the  State  of  Texas  organized  a  battalion 
of  State  troops  and  sent  them  to  the  frontier  and  protected  the  settlers  against  the  Indians, 
the  frontier  was  almost  abandoned.  I  know  hundreds  and  hundreds  of  men  in  Texas 
who  had  thousands  of  head  of  cattle  and  hundreds  of  head  of  horses,  who  lost  every 
dollar's  worth  of  property  they  had  by  the  depredations  of  those  Indians.  Yet  the  Sen- 
ator from  Massachusetts  would  cast'  an  imputation  upon  the  justice  of  these  claims, 
examined  and  approved  as  they  have  been. 

*******.  **** 

As  the  Senate  Committee  on  Appropriations  determined  that  they  would  not  appropri- 
ate the  money  now  to  pay  these  claims,  that  they  would  not  put  these  claims  thus 
approved  and  reported  upon  this  bill,  then  I  believe  the  next  best  thing  for  them  to  do  was, 
as  the  committee  has  done,  require  a  full  report  of  all  these  claims  to  be  made  to  Congress 
at  the  next  session,  and  when  this  report  comes  in  and  we  see  what  they  all  amount  to,  I 
shall  favor,  and  I  believe  that  the  honor  of  the  Government  wiU  require,  that  Congress 
shall  take  steps  to  liquidate  them  at  once.  I  do  not  see  why  those  who  have  honest  claims 
for  Indian  depredations  should  be  sneered  at.  They  are  the  pioneers  of  the  country. 
They  have  gone  westward  uutU  we  have  no  frontier  left,  blazing  the  way  for  settlement 
and  civilization. 

Mr.  Manderson  said: 

Mr.  President.  I  certainly  quite  agree  with  the  suggestions  made  by  the  Senator  from 
Texas,  in  regard  to  the  duty  of  the  Government  to  pay  those  who  have  suflfered  loss  on 
the  frontier  of  the  country  by  reason  of  Indian  depredations,  and  I  wish  to  supplement 
his  suggestion,  as  to  the  claiiiis  mentioned  in  this  bill,  in  that  part  of  the  bill  which  has 
alreadv  been  stricken  out  by  the  action  of  the  committee,  by  reading  from  a  report  of  the 
Committee  on  Claims.  It  wa;<  stated  by  the  Senator  from 'Tennessee  [Mr.  Jackson]  that 
the  claims  presented  in  this  bill  had  been  reported  adversely  by  the  committee.  That 
statement  is  truthful:  but  it  does  not  teU  all  the  truth.  The  inference  might  foUow  that 
these  claims  were  rejected  because  of  lack  of  merit,  for  fraud,  or  because  the  parties  had 
not  suffered  the  losses  they  pretended  to  have  suffered ;  but  that  is  not  the  finding  of  the 
committee.  The  Committee  on  Claims,  following  the  action  of  the  Interior  Department, 
reports  as  to  these  claims,  and  I  read  from  the  report: 

"The  claimants  are  all  citizens  of  Texas,  generally  engaged  in  agriculture  or  stock 
raising,  quietlv  and  peacefully  jiursuing  their  avocations,  having  nothing  to  do  with  trade 
or  traffic  with"  the  Indians,  and  in  no  way  connected  with  any  disturbance  between  whites 
and  Indians  there  or  elsewhere.  They  were  all  citizens  of  the  State  of  Texas,  and  whUe 
engaged  in  peaceful  pursuits  were  set  upon  by  bands  of  Indians  (who  were  supposed  to 
be  under  the  restraint  and  control  of  the  Government  on  their  reservations),  their  stock 
stampeded  and  driven  off,  and  other  property  destroyed  or  carried  away,  and  in  many 
cases  their  herders  killed  or  wounded.  They"  have,  as  the  evidence  shows,  at  all  tirnes 
refrained  from  any  violation  of  law  by  taking  the  remedy  into  their  own  hands  and  giving 
blow  for  blow,  but  have,  in  compliance  with  the  laws  which  Congress  has,  from  time  to 
time,  passed  for  their  protection  and  indemnity,  made  out  their  claims,  supported  them 
by  ample  proof,  both  as  to  quantity  and  value,  and  have  presented  them  to  the  officers 
designated  by  the  Government  to  examine  into  their  justness  and  the  truthfulness  of  their 
statements ;  "and  those  officers,  after  having  sent  the  claims  to  the  agents  of  the  different 
tribes  to  be  presented  to  the  Indians  for  "their  statements  in  regard  to  them,  and  after 
hearing  the  reports  of  those  agents  and  making  a  careful  examination  of  the  i>roofs 
offered  by  the  claimants,  have  allowed  them  the  various  sums,  for  payment  of  which 
the  claimants  now  ask  an  appropriation  by  Congress." 
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So  that  these  claims  have  not  been  allowed  by  the  Department  of  the  Interior  npon 
mere  ex  parte  affidavits,  but  upon  full  investigation  and  with  a  chance  to  the  Indians 
themselves,  through  their  agents,  to  be  heard. 

They  are  taken  up  in  this  rei)ort,  an<l  although  the  committee  recognizes  their  merit 
and  the  obligation  upon  the  (lovernnient  to  pay  this  class  of  claims,  it  does  report 
adversely  to  them,  as  suggested  by  the  iSenator  from  Tennessee,  in  this  language: 

"As  stated  in  your  comnnttee's  report  ujjon  the  claim  of  Overton  and  Love,  there  are 
a  large  number  of  these  claims,  equally  meritorious,  on  file  in  the  office  of  the  Commis- 
sioner of  Indian  Affairs.  No  good  reason  can  be  given  for  paying  the  claims  under  con- 
sideration without  paying  them  all.  This  committee  cannot  recommend  the  passage  of 
such  claims  until  Congress  adopts  some  general  policy  of  dealing  with  all  these  claims." 

I  admit  that  the  suggestion  of  the  committee  is  a  wise  one.  All  of  these  claims  should 
be  dealt  with,  but  year  after  year  rolls  by  and  they  are  not  paid.  In  my  own  State  I  know 
of  existing  claims,  as  valid  and  as  meritorious  as  those  that  are  stated  in  the  report,  that  are 
nearly  a  (juarter  of  a  century  old,  for  depredations  committed  by  Indians  upon  frontiers- 
men who  were  invited  by  tlie  Government  to  go  upon  Government  land,  and  these  meri 
driven  from  their  lands,  their  homes  destroyed,  and  in  frequent  instances  members  of 
their  families  killed  or  treated  worse  by  Indian  depredators,  remain  with  their  serious 
losses  yet  unpaid. 

I  submit,  ilr.  President,  that  it  is  a  crying  shame  that  these  claims  have  not  been  paid. 

Mr.  Maxey  said : 

Mr.  President,  the  general  plan  for  efficient  aud  prompt  settlement  of  outstanding 
claims  proposed  by  the  Committee  on  Appropriations  I  think  is  wise;  but  I  submit  to 
that  committee  and  to  the  Senate  whether  there  is  any  reason  whv,  becaiise  they  propose 
to  adopt  that  plan,  the  claims  which  have  been  allowed  by  the  Ilouse  and  whicn  come 
to  us  as  approved  claims  shall  be  stricken  out  of  the  bill.  In  other  words,  the  law  has 
always  favored  the  vigilant.  If  gentlemen  who  have  claims  have  gone  to  the  labor  and 
the  expense  of  gathering  up  their  testimony,  of  laying  it  before  the  Secretary  of  the 
Interior,  of  having  their  claims  examined  and  approved  and  recommended  to  Congress, 
and  Congress  in  its  wisdom  allows  those  claims  and  the  bill  comes  to  us  with  those  claims 
thus  allowed,  I  ask  if  there  is  any  reason  or  propriety  in  striking  out  all  the  claims 
allowed,  as  found  on  pages  8,9,  10,  etc.,  of  the  bill  which  comes  to  us  from  the  House,  sim- 
ply because  a  provision  is  made  bv  the  Appropriations  Committee  for  a  general  settle- 
ment of  all  such  claims  ?  If  the  claims  which  are  allowed  are  just  in  themselves,  and  the 
Senator  in  charge  of  this  bill  does  not  gainsay  that  proposition ;  if  they  are  right  why 
should  they  be  .struck  out  in  order  to  take  their  place  under  the  general  plan  of  settle- 
ment when  they  have  already  been  examined  and  approved  and  allowed  by  the  proper 
committee  of  the  House  as  just  and  proper  claims?  I  can,  therefore,  see  no  reason  why 
these  claims  shall  be  stricken  out,  nor  do  I  see  any  conflict  between  the  claims  which  are 
allowed  by  the  House  standing  as  a  part  of  this  bill  and  the  proviso  which  is  put  in  by 
the  Appropriations  Committee  of  the  Senate  in  respect  to  those  claims  which  are  not  as 
yet  allowed  or  have  not  been  sent  up  by  the  Secretary  of  the  Interior. 

Mr.  President,  it  is  to  the  interest  of  the  Republic  that  there  be  an  end  of  litigation,  and 
if  these  men  have  had  claims  litigated  and  passed  upon  and  they  have  been  allowed  by 
the  House,  why'should  they  be  stricken  out  of  the  bill  by  the  Senate?  It  is  not  i)retendea 
that  they  are  not  just  claims.  If  there  was  a  shadow  of  suspicion  cast  on  the  claims  there 
would  be  some  reason  in  that,  but  there  is  none.  They  are  admitted  to  be  just,  they  are 
admitted  to  be  right,  but  they  are  simply  stricken  out  because  they  may  conflict  with 
the  plan  proposed  for  future  settlements.  '  These  claims  having  been  already  settled,  why 
should  they  oe  relegated  to  the  future  to  be  settled  then?  I  cannot  see  any  reason  for 
that.    It  does  not  seem  to  me  to  be  a  fair  i)roposition. 

Mr.  Miller  of  California  said  : 

What  I' object  to  is  this  practice  of  the  Government  of  the  United  States,  which  is 
unbecoming  a  great  government,  interposing  technical  objections  to  shilly-shally  around 
and  put  off  payment  in  the  manner  of  a  bankrupt  debtor  or  a  man  who  is  not  disposed  to 
pay  his  debts.  That  is  the  position  in  which  the  Committee  on  Appropriations  to-day 
are  putting  the  Government  of  the  United  States  in  relation  to  the  citizens  who  hold 
these  claims.  That  there  is  an  obligation  to  pay  these  claims  out  of  the  funds  held  in 
trust  by  the  Government  belonging  to  the  Indians,  there  can  be  no  doubt;  but  the  Com- 
mittee on  Appropriations  or  the  Chairman  of  the  Committee  on  Indian  Affairs  who  has 
charge  of  this  bill  seems  to  desire  to  put  off  the  payment  continually.  It  is  so  year  after 
year.  This  process  has  been  going  on  for  a  great  many  years,  and  when  we  are  con- 
fronted by  the  condition  of  things  then  we  invent  some  new  scheme,  some  new  plan  by 
which  these  claims  shall  be  put  off;  we  have  not  got  the  report  we  want,  or  there  is  some- 
thing lacking,  and  a  man  who  has  vigilantly  prosecuted  his  claim  and  has  had  it  adjudi- 
cated, and  the  amount  found  due  shall  not  be  paid  because  somebody  who  has  not  used 
the  time  diligently  and  whose  claim  has  not  been  adjudicated  is  not  paid,  and  that  fur- 
nishes a  reason  wliy  the  man  who  has  a  just  claim  which  has  been  adjudicated  shall  not 
be  paid.    That  seems  to  me   a  strange  position  to  take.    I  can  not  see  why  when  a  claim 
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is  adjudicated  and  found  to  be  due  this  great  Government  should  desire  to  put  off"  the 
day  of  payment,  and  to  bring  up  technical  and  other  objections  to  avoid  the  payment. 
*  *  *  We  have  said  that  these  Indian  disturbances  were  not  wars,  that  Indians  were 
not  to  be  regarded  as  belligerents.  They  are  wards  of  the  nation.  The  Government  of 
the  United  States  has  assumed  to  take  care  of  them  and  to  protect  the  frontier  against 
them  by  placing  them  on  reservations  and  under  the  control  of  the  military:  and 
they  have  thus  invited  people  to  go  on  the  frontier,  risk  their  lives,  and  risk  their 
property. 

The  Government  has  in^nted  them  to  do  that  and  has  placed  agents  over  the  Indians ; 
but  for  all  that  they  break  out  and  they  carry  with  them  the  torch  :  they  bum,  pillage, 
rob,  destroy,  murder,  and  carry  into  captivity ;  and  when  these  itnfortunate  people  come 
to  Congress  and  ask  for  relief,  because  every  man  has  not  been  prepared  to  bring  forward 
his  claim  in  the  mode  and  manner  which  is  required  all  others  who  have  done  so  are  to 
be  relegated  to  some  commission  hereafter  to  be  appointed  to  regulate  these  things.  Sir, 
that  is  not  just.  Let  "  every  tub  stand  upon  its  own  bottom."  If  a  man  has  an  honest 
claim  let  it  be  brought  forward,  and  if  the  claims  amount  to  ^8.ChXi.<X*0,  as  the  Senator  from 
Wisconsin  says,  if  they  are  just  claims  for  depredations  committed  by  these  wards  of 
the  nation  upon  the  defenseless  frontier  people  in  the  destruction  and  robbery  of  their 
property,  this  Government,  as  an  upright  and  honorable  and  honest  gentlemen" would  do, 
ought  to  pay  the  last  dollar  of  it  if  the  Indians  have  not  enough  money  of  their  own 
to  pay  that  debt.  I  assume  in  the  broadest  form  that  position  that  it  would  be  just  and 
Tight  and  fair  to  do  it. 

Mr.  Cockrell  said : 

It  is  a  matter  of  absolute  necessity  that  we  shall  sift  these  claims,  that  we  shall  ascer- 
tain those  that  are  properly  chargeable  against  the  nations  and  tribes  that  have  annui- 
ties and  with  whom  we  have  treaty  stipulations  and  whose  money  we  have,  so  that  we 
can  pay  the  claims.  Now,  I  am  for  making  these  Indians  pay  every  solitary  dollar  due  for 
the  actual  depredations  committed  by  them,  whenever  they  have  any  money  or  whenever 
they  have  any  lands  out  of  which  they  can  be  paid.  I  want  to  hold  them  responsible  to 
the  fullest  extent  of  the  law:  but  I  only  want  to  pay  what  is  actually  due,  the  real  value 
of  the  property  destroyed  or  the  real  injury  done  to  it,  and  not  mere  imaginative  dam- 
ages that  may  have  resulted,  and  which  should  never  be  allowed  in  any  Court  of  justice. 
Therefore  we  put  in  the  amendment,  under  the  head  of  "Indian  depredation  claims,"  at 
page  47,  requiring  a  thorough  investigation  of  this  whole  matter.  We  appropriate 
$10,000  for  it.  The  Secretary  can  take  this  money  and  he  can  have  a  thorough  investiga- 
tion made;  he  can  report  to  us  all  the  facts:  he  can  show  us  the  e%-idence  upon  which 
these  claims  are  allowed,  and  the  treaties  and  the  funds.  Then  we  can  go  to  work  and 
settle  the  cases  intelligently  and  honestly  and  fairly,  but  we  can  not  do  it  until  we  have 
that  information,  and  it  is  idle  to  undertake  to  do  it.  We  are  simply  making  tish  of  one 
and  flesh  of  another.  We  are  making  a  favorite  of  one,  and  we  are  doing  great  injustice 
and  wrong  to  hundreds  of  others. 

If  it  was  not  the  intention  of  Congress  that  pa^inent  of  these  claims 
should  be  ultimately  made  br  the  United  States  the  appropriation  of 
$10,000  at  the  last  session  of  Congress  for  the  purpose  of  ha^-ing  such 
claims  investigated  and  reported  upon  by  the  Secretary  of  the  Interior, 
was  a  waste  of  money  and  useless  legislation.  I  have  a  right,  therefore,  to 
assume  that  the  pro^"ision  of  the  Act  in  question  for  the  examination  of 
such  claims  and  requiring  a  rejx)rt  of  those  approved  by  the  Secretary  of 
the  Interior  to  be  transmitted  to  Congress,  was  for  the  purpose  of  providing 
a  basis  for  an  appropriation  by  Congress  at  a  subsequent  session  for  pay- 
ment thereof.  Congress  should  treat  the  report  of  the  Secretary  of  the 
Interior  as  conclusive  so  far  as  the  claims  that  are  approved  are  concerned, 
and  appropriate  money  for  their  payment.  The  bill  presented  by  me  to 
authorize  suit  in  the  Court  of  Claims  would  then  be  apphcable  to  claims 
which  have  been  heretofore  disallowed  by  the  Department,  to  claims 
which  have  been  heretofore  filed  but  have  not  been  examined  and  reported, 
and  to  those  which  may  hereafter  be  filed. 

I  think  the  Government  is  morally  bound  to  pay  the  claims  which  have 
been  proven  under  the  laws  and  the  rules  and  regulations  prescribed  by 
the  Interior  Department,  approved  by  the  Secretary-  of  the  Interior,  and 
reported  to  Congress.  I  do  not  care,  however,  so  much  for  the  manner  in 
which  the  object  I  have  in  view,  which  is.  the  payment  of  these  claims,  is 
accomphshed  as  I  do  that  some   action  shall  be  taken  by  Congress  now. 
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without  further  delay,  which  will  accomplish  it.  The  inaction  and  indif- 
ference of  Congress  in  this  matter  is  a  disgrace  to  the  Government  and  an 
injustice  to  its  citizens  which  should  be  no  longer  permitted. 

It  is  because  I  suppose  the  bill  otfered  by  me  to  refer  claims  of  this 
character  hereafter  to  the  Court  of  Claims  will  not  be  subject  to  some  of 
the  objections  which  have  been  heretofore  urged  against  the  payment  of 
these  claims,  and  may  therefore  find  favor  with  the  majority  of  both 
Houses  of  Congress,  that  I  have  offered  it. 

By  reference  to  the  first  section  of  the  bill  it  will  be  seen  that  it  does  not 
create  a  new  class  of  claims  against  the  United  States.  It  provides  a  more 
satisfactory  method  for  the  examination  and  determination  of  a  class  of 
claims  already. recognized.  As  I  have  shown,  claims  for  Indian  depreda- 
tions are  now  considered  in  the  Interior  Department  upon  ex  parte  affidavits, 
filed  by  the  claimants,  and  upon  such  further  information  as  the  agents  of 
the  Department  are  able  to  gather.  When  examined  in  the  Department 
they  are  reported  to  Congress,  which,  instead  of  treating  the  approval  of  the 
claims  by  the  Secretary  of  the  Interior  as  conclusive,  and  making  an  appro- 
priation to  pay  them,  either  takes  no  action  or  delays  final  action,  and  post- 
pones the  day  of  settlement  and  payment  by  expedients  like  that  adopted 
at  the  last  session,  when  provision  for  the  payment  of  certain  claims  was 
stricken  out  of  the  Indian  appropriation  bill  by  the  Senate,  and  an  appro- 
priation of  $10,000  made  for  examination  and  report  upon  such  claims  by 
the  Secretary  of  the  Interior.  The  truth  is  that  neither  the  Department  of 
the  Interior  nor  Congress  is  so  situated  as  properly  to  examine  claims  of 
this  character.  « 

No  greater  objection  has  ever  been  urged  to  these  claims  than  that  the 
ex  parte  examination  which  they  have  hitherto  undergone  necessarily  fails 
to  separate  the  good  from  the  bad,  and  indeed  invites  fraud.  The  provis- 
ions of  the  present  bill  answer  any  such  objection. 

In  the  Court  of  Claims  the  Government  is  represented  by  the  Attorney- 
General  through  his  assistants.  All  the  machinery  of  the  Department  of 
Justice  is  at  the  disposal  of  the  Government  in  securing  evidence.  No  tes- 
timony can  be  taken  ex  parte,  but  under  the  rules  governing  the  Court  the 
Government  is  present  by  its  counsel  at  the  examination  of  all  witnesses 
and  can  call  witnesses  in  defense.  The  methods  of  procedure  in  that  Court 
are  simple,  and  there  is  no  better  way  of  securing  an  impartial  and  thor- 
ough examination  and  just  decision  of  the  claims  for  Indian  depredations 
than  by  submitting  them  to  it.  The  Court  is  able,  as  I  Avill  presently  show, 
to  dispose  of  a  much  larger  amount  of  business  than  is  now  before  it.  Prob- 
ably the  passage  of  this  bill  w^ould  necessitate  the  appointment  of  additional 
counsel  to  represent  the  Government  in  cases  brought  under  it,  as  the  force 
of  attorneys  for  the  Government  has  not  heretofore  been  large  enough. 
With  a  slight  addition  in  this  respect,  cases  arising  under  this  bill  could  be 
promptly  considered  and  decided. 

Propositions  to  refer  claims  of  this  class  to  commissioners  are  open  to  objec- 
tions. It  would  be  difficult  to  obtain  commissioners  of  sufficient  learning 
and  experience  who  would  accept  temporary  official  positions  and  who 
would  dispose  of  interests  so  important  in  a  manner  acceptable  to  the  claim- 
ants and  the  Government.  Commissioners  would  be  obliged  also  to  act  as 
counsel  for  the  United  States  as  well  as  judges.  It  need  not  be  said  that 
these  two  positions  are  incompatible  and  that  a  judge  so  situated  is  hardly 
able  to  render  an  impartial  decision.  If  this  work  were  done  by  commis- 
sioners Congress  would  be  overwhelmed  by  petitions  of  unsuccessful  claim- 
ants for  relief.     This  has  been  the  past  experience  with  commissioners  and 
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special  tribunals.  Suitors  against  the  Government  should  have  the  same 
right  to  trial  in  a  judicial  tribunal  as  other  suitors. 

The  sixth  and  seventh  sections  of  the  bill  are  in  harmony  with  the  policy 
of  the  Government  as  expressed  by  the  Act  of  1834.  It  is  provided  that 
judgments  shall  be  paid  out  of  Indian  annuities,  if  any  exist.  An  exam- 
ination of  the  Indian  treaties  shows  that  a  large  proportion  of  all  the  treaties 
ever  made  with  the  Indian  tribes  contain  pro\'isions  that  claims  for  depre- 
dations shall  be  paid  out  of  the  annuities  due  such  tribes.  The  course  of 
legislation  shows  that  where  annuities  have  existed  this  has  been  the  uni- 
form rule  from  1796  to  the  present  time.  In  the  absence  of  treaties  espe- 
cially designating  this  course  the  obligation  of  the  Indian  tribe  is  equally 
strong.  A  tribe  committing  depredations  cannot  expect  to  receive  trust 
funds  from  the  Government  while  claims  of  its  citizens  arising  out  of  their 
own  misconduct  are  unpaid.  The  rights  of  the  Indians  are  sacred,  but  no 
more  sacred  than  the  rights  of  innocent  white  citizens.  The  line  must  be 
drawn  between  justice  and  sentiment.  The  white  man  must  be  given  jus- 
tice as  well  as  the  Indian. 

These  principles  are  carried  to  their  logical  and  proper  extent  b}'-  this  bill 
by  pro^dding  that,  if  there  are  no  annuities  and  funds  become  due  to  the 
Indians  from  the  sale  of  their  lands,  then  they  must  pay  out  of  such  funds 
for  their  depredations,  or  out  of  any  appropriations  made  for  their  benefit 
other  than  for  their  subsistence,  support,  and  education.  Should  there  be 
no  funds  in  the  hands  of  the  Government  due  the  Indians,  it  is  pro\'ided  bj'" 
the  bill  that  the  judgment  of  the  Court  shall  be  paid  out  of  the  Treasury. 
This  adopts  the  provisions  upon  this  subject  of  the  Act  of  1834,  which  was 
only  a  reenactment  of  the  pro\'isions  of  the  Acts  of  1796,  1799,  and  1802. 
The  provision  is  only  a  discharge  by  the  Government  of  its  just  obligations 
arising  out  of  peculiar  relations  of  the  Government,  the  citizen,  and  the 
Indians. 

When  the  Act  of  1870  was  passed  directing  that  no  claim  should  be  paid 
out  of  annuities  without  the  special  authority  of  Congress,  there  were  many 
annuities  due  to  Indian  tribes  which  have  since  been  fully  paid. 

A  reference  to  House  Executive  Document  5,  Forty-first  Congress,  second 
session,  page  182,  shows  that  for  the  fiscal  year  ending  June  30,  1870, 
$4,167,486  36  was  appropriated  for  fulfilling  treaties  with  various  Indian 
tribes.  All  this  sum  was,  under  the  laws  and  treaties,  subject  to  the  pay- 
ment of  claims  for  depredations  committed  by  the  Indians  to  whom  annu- 
ities were  due.  The  Act  of  1834  pledged  the  Government  to  such  pa^maents. 
But  since  then  very  few  claims  have  been  paid,  while  the  annuities  have 
been  gradually  exhausted  with  the  lapse  of  3'ears,  until  the  Secretary  of  the 
Treasury  reports  in  1884  that  the  sum  of  $1,420,150  only  is  necessary  to 
carry  out  treaty  stipulations  for  the  year  ending  June  30,  1886. 

The  guarantor  trustee  has  paid  out  the  funds  without  regard  to  its  own 
obligations  as  guarantor,  and  must  answer  from  its  own  estate. 

Congress  has  at  almost  every  session  passed  some  bill  for  the  payment 
of  Indian  depredation  claims,  and  at  every  session  claims  as  meritorious  as 
those  passed  are  presented  and  ignored.  The  passage  of  this  bill  would  at 
once  relieve  Congress  from  further  consideration  of  this  class  of  claims.  It 
would  remove  the  objection  made  to  their  payment  that  they  are  exagger- 
ated and  have  not  been  established  with  sufficient  certainty  to  justify 
appropriations,  and  pro\'ide  the  most  satisfactory  way  of  ascertaining  the 
amount  of  loss  sustained  by  each  claimant.  While  it  would  entail  some 
expense  upon  the  claimants,  they  would,  I  believe,  gladly  accept  its  pro^'i- 
sions  and  be  satisfied  with  the  final  adjustment  of  their  claims  under  it. 
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The  present  system  of  auditing  claims  of  the  character  under  consider- 
ation is  a  dehision;  it  has  outHved  the  purpose  for  which  it  was  instituted; 
appropriations  no  longer  follow  as  a  matter  of  course,  either  for  the  payment 
of  these  claims,  as  audited,  out  of  the  Treasury,  or  from  annuities  due  the 
Indians  chargeable  with  the  depredations. 

I  have  considered  the  question  of  the  ability  of  the  Court  of  Claims  to 
•dispose  of  the  additional  business  which  would  be  imposed  upon  it  by  this 
bill  should  it  become  a  law,  and  find  that  it  will  be  able  without  any  addi- 
tional clerical  or  other  force  to  dispose  of  such  business.  The  expense  of 
examining  these  claims  under  this  bill  would  be  no  greater  than  the  expense 
now  caused  by  the  examination  of  them  by  the  Interior  Department.  In 
answer  to  a  letter  addressed  by  me  to  Hon.  William  A.  Richardson,  Chief 
Justice  of  the  Court  of  Claims,  I  received  the  following: 

Court  of  Claim.?  Chambers,  ) 

Washington,  February  23,  1886.  j 

My  Dear  Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  nine- 
teenth instant,  with  a  copy  of  Senate  bill  No.  1407,  "in  relation  to  Indian  depredations." 

You  say  that  you  "have  been  informed  that  the  impression  is  prevalent,  to  some  extent, 
that  the  Court  of  Claims  woulil  be  unable  to  dispose  of  any  considerable  addition  to  the 
business  now  before  it,"  and  you  ask  nie  to  inform  you  whether  it  would  be  possible  for 
the  Court  to  dispose  promptly  of  cases  which  might  arise  under  this  bill  should  it  become' 
a  law,  and  whether  any  changes  in  existing  law  would  be  necessary  to  enable  the  (^ourt 
to  determijie  the  causes  which  might  go  before  it,  should  the  bill  be  passed  by  Congress. 

The  impression  to  which  you  refer  is  an  erroneous  one.  Although  the  business  of  the 
•Court  has  been  largely  increased  of  late,  no  difficulty  has  been  or  is  likely  to  be  found  in 
disposing  of  it  as  fast  as  the  parties  are  ready  for  trial. 

Of  course  the  judges  are  required  to  work  somewhat  harder,  but  of  that  they  do  not 
complain.  They  always  hold  themselves  in  readiness  cheerfully  and  promptly  to  do 
"whatever  business  Congress  sees  lit  to  put  upon  them. 

When  the  Bowman  bill,  which  became  the  "Act  to  afford  assistance  and  relief  to  Con- 
gress and  the  Executive  Departments  in  the  investigation  of  claims  and  demands  against 
the  Government"  (22  Statutes  at  Large,  48.5),  was  before  a  committee  of  Congress,  the 
judges  nuide  reply  to  a  similar  request  as  follows: 

"  The  business  of  the  Court  has  frequently  been  increased  by  special  matters  of  juris- 
diction referred  to  it  by  Congress,  such  as  the  abandoned  and  captured  property  cases, 
under  the  Act  of  March  12,  1863;  cases  against  the  District  of  Columbia,  under  the  Act 
of  June  16,  1880;  and  numerous  cases  and  classes  of  cases  referred  by  jirivate  Acts.  It  is 
found  that  such  cases  bring  in  new  litigants  and  new  counsel,  who  prepare  and  submit 
their  cases  while  others  are  in  preparation  and  do  not  obstruct  the  general  business. 
Litigants  are  always  promptly  heard  whenever  their  cases  are  ready  for  submission,  and 
the  Court  promptly  decides  them,  and  the  business  has  never  been  in  arrears;  so  that  the 
extent  of  business  which  the  Court  may  transact  can  hardly  be  estimated." 

Further  experience  with  the  business  of  that  Act  before  the  Court,  has  confirmed  the 
views  there  expressed. 

I  have  no  doubt  that  the  Court,  with  no  additional  assistance,  would  be  alile  to  do 
promptly  all  the  business  that  would  come  to  it,  if  the  present  Ijill  becomes  a  law. 

I  send  herewith  a  copy  of  the  History,  .lurisdiction,  and  Practice  of  the  Court  of  Claims, 
from  which  you  will  get  a  full  account  of  the  business  of  the  Court. 
1  am,  very  truly,  yours,  etc., 

WILLIAM  A.  RICHARDSON, 
Chief  Justice. 

Hon.  J.  N.  Dolph,  Senator,  etc. 

I  also  addressed  a  letter  to  the  honorable  Commissioner  of  Indian  Affairs, 
to  ascertain  the  number  of  depredation  claims  and  their  aggregate  amount, 
and  received  the  following  reply: 

Department  of  the  Interior,  Office  of  Indian  Affairs,  ) 
Washington,  D.  C,  March  3,  1886.         j 

Sir:  In  reply  to  your  interrogatories  relative  to  number,  amount,  etc.,  of  Indian  depre- 
dation claims  pending  in  this  office,  I  have  the  honor  to  inform  you  that  with  the  forces 
employed  and  the  aniount  of  other  duties  devolving  uiwm  them,  it  has  been  impossible 
to  collect  the  full  and  exact  data  you  desire;  such  facts,  however,  as  the  office  has  been 
able  to  collect,  and  which  are  believed  to  be  approximately  correct,  are  given. 

There  are  about  forty-five  hundred  claims  on  file  on  account  of  Indian  depredations, 
dating  from  1850  to  the  present  time,  and  they  aggregate  in  amount  113,000,000.     Prior  to 
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the  Act  of  July  15,  1870  (see  Revised  Statutes,  Section  2098),  claims  against  Indians  for 
depredations  were  paid  by  United  States  Indian  agents.  As  to  what  amount  was  thus 
paid  the  office  has  not  been  able  to  ascertain.  Bv  an  examination  of  the  Statutes  at 
Large,  beginning  with  the  Act  of  March  3,  1819  (.3  Statutes,  page  517),  and  coming  down 
to  the  Act  of  March  3,  1885  (23  Statutes,  498).  it  will  be  seen  that  Congress  has  appropri- 
ated, by  special  Acts  in  payment  of  claims,  about  the  sum  of  .$1,654,.53(). 

As  to  what  amount  of  claims  has  been  allowed  by  and  what  amount  has  been  rejected 
by  the  Commissioner  of  Indian  Affairs  or  the  Secretary  of  the  Interior  heretofore,  can 
not  be  ascertained  within  the  time  desired  by  you,  if  in  fact  it  could  be  ascertained  at  all 
in  a  satisfactory  manner,  as  in  many  instances  the  same  claim  has  been  disallowed  by 
one  Secretary  of  the  Interior  and  allowed  by  his  successor. 
Very  respectfully, 

J.  D.  C.  ATKINS,  Commissioner. 

Hon.  J.  N.  Dolph,  United  States  Senate. 

It  will  be  seen  that  the  number  of  these  claims  which  have  been  here- 
tofore filed  is  about  forty-five  hundred,  and  the  total  amount  claimed  about 
$13,000,000.  Experience  justifies  the  expectation  that  when  these  claims 
are  required  to  undergo  investigation  in  a  Court,  and  to  be  presented  in 
accordance  with  the  rule  of  pleading  and  established  by  evidence  taken  in 
such  manner  as  to  allow  the  cross-examination  of  witnesses,  many  of  them 
will  never  be  presented;  and  of  those  which  are  presented,  when  the  claims 
without  merit  are  winnowed  out  of  the  whole,  their  number  and  amount 
will  be  greatly  reduced.  I  do  not  believe  that  the  total  amount  of  claims 
which  would  be  allowed  under  this  bill,  should  the  whole  thirteen  millions 
be  presented,  would  exceed  $5,000,000.  To  show  the  probability  of  a  large 
reduction  in  the  amount  of  these  claims,  if  submitted  to  the  Court  of 
Claims  under  the  provisions  of  this  bill,  I  submit  the  following  statement: 

CLAIMS    PRESENTED,   ALLOWED.   AND   DISALLOWED   IN   VARIOUS  CLAIMS  TRIBUNALS,  SHOWING  THE 
PROPORTIONS   OF    CLAIMS   TO   ALLOWANCES. 

I. 

Southern  Claims  Commission,  under  Act  of  March  3,  1871  (16  Stat.  L.,  524): 

Amount  claimed.. .$60,258,150  44 

Amount  allowed 4,636,920  69 

Amount  rejected 55,621,229  75 

(See  House  Miscellaneous  Document  No.  30,  Forty-sixth  Congress,  second  session.) 

II. 

Court  of  Claims  in  cases  decided  from  December  term,  1867,  to  December  term,  1880: 

Amount  claimed.... -- $80,315,529  20 

Amount  allowed 1 19.770,540  98 

Amount  rejected - 60,544,988  22 

(See  seventeenth  volume  Court  of  Claims  Reports,  page  11.) 

III. 

Claims  Commission  under  convention  with  Great  Britain  of  February,  1853  (10  Stat.  L., 
988): 

Amount  claimed,  "  millions." 

Amount  allowed,  about -- - |600,000  (X) 

(See  message  of  the  President  communicating  the  proceedings,  printed  by  the  Senate 
Printer,  1858,  page  4.) 

IV. 

Claims  Commission  under  convention  with  Mexico  of  July  4,  1868  (15  Stat.  L.,  679): 

Amount  of  claims  against  the  United  States $86,661,981  15 

Amount  allowed  in  claims  against  the  United  States 150,498  41 

Amount  rejected  in  claims  against  the  United  States 86,511,392  74 

Amount  of  claims  against  Mexico 470,126,613  40 

Amount  allowed  in  claims  against  Mexico 4,125,622  20 

Amount  rejected  in  claims  against  Mexico... 466,000,991  20 

(See  Senate  Executive  Document  No.  31,  Forty-fourth  Congress,  second  session.) 


455 

V. 

Claims  Commission  under  convention  with  France  of  January  15, 1880  (21  Stat.  L.,  673): 

Amount  of  claims  against  the  United  States $17,3()8,151  27 

Amount  allowed  in  claims  against  the  United  States (i25,566  35 

Amount  rejected  in  claims  against  the  United  States 10,742,584  92 

Amount  of  claims  against  France. -. 2,427,544  91 

Amount  allowed  in  i-laims  against  France,  13,(559  francs  14  cent.,  or  about..  2,732  00 

Amount  rejected  in  claims  against  France .-.      2,424,812  91 

(See  House  Executive  Document  No.  235,  Fortv-eighth  Congress,  second  session,  pages 
191,  193.) 

VI. 

Claims  under  the  Act  of  July  4,  1864,  filed  in  the  office  of  the  Quartermaster-General : 

Amount  claimed $41,107,266  48 

Amount  reported  to  the  Third  Auditor  under  the  second  section  of  said  Act 

with  recommendation  for  settlement  up  to  March  6, 1886 5,750,119  71 

Anuiunt  rejected 29,083,554  16 

Amount  of  claims  pending  at  said  date. 6,273,592  61 

VII. 

Claims  filed  in  the  office  of  the  Commissary-General  up  to  March  10, 1886 : 

Amount  claimed - $4,944,111  14 

Amount  recommended  to  the  Third  Auditor  of  the  Treasury  for  settlement 

under  said  Act  to  said  date.. 429,5.33  47 

Amount  rejected 4,509,704  17 

Amount  of  claims  now  pending 4,873  50 

The  bill  under  consideration  is  designed  to  provide  a  tribunal,  open  to 
the  citizens  of  all  the  States  and  Territories,  authorized  to  hear  and  deter- 
mine their  claims  according  to  the  law  and  the  facts.  It  is  a  measure 
demanded  by  every  principle  of  justice  and  good  faith  on  the  part  of  the 
Government. 

The  people  of  Oregon,  Washington,  and  Idaho,  in  my  judgment,  have 
an  exceptional  claim  upon  the  Government  for  indemnification  for  losses 
occasioned  by  Indian  depredations,  growing  out  of  the  causes  which  led 
to  the  settlement  and  occupation  of  the  Oregon  Territory  by  American 
citizens,  the  inducements  held  out  by  the  Government  to  settlers  in  that 
Territor}^  and  the  causes  which  led  to  Indian  hostilities  there. 

It  is  well  known  that  the  title  to  the  territory  which  comprised  what  is 
now  Oregon,  Washington,  and  Idaho,  Ipng  west  of  the  Rocky  Mountains, 
and  north  of  latitude  42°  north,  was  for  a  long  time  in  dispute.  It  was 
claimed  at  different  times  by  Russia,  Spain,  Great  Britain,  and  the  United 
States.  Russia's  claim  rested  on  occupation  by  fur  traders,  and  its  south- 
ern boundary  was  undefined.  She  had  established  a  fur  trading  post  in 
Northern  California  at  an  early  day. 

By  a  treaty  ratified  by  the  United  States  in  1825,  the  line  between  the 
territory  claimed  by  the  United  States  and  that  claimed  by  Russia  was 
fixed  at  54°  40'  north  latitude.  Great  Britain,  claiming  the  territory  south 
of  that  line,  made  haste  to  negotiate  a  similar  treaty,  defining  54°  40'  north 
latitude  as  her  northern  boundary. 

The  claim  of  Spain  to  this  country  rested  upon  alleged  discovery  backed 
by  occupation.  Spain  transferred  her  interests  to  France,  and  in  1803 
Napoleon  sold  Louisiana  to  the  United  States,  and  by  the  Florida  purchase 
latitude  42°  north  was  fixed  as  the  boundary  between  Spain  and  the  United 
States  on  the  Pacific  coast,  and  thereafter  the  controversy  concerning  the 
title  to  the  territory  was  between  the  United  States  and  Great  Britain. 
The  claim  of  Great  Britain  to  the  country  by  discovery  was  indefensible, 
but  as  early  as  1793  English  fur  traders,  in  private  emplo}^  pushed  into 
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the  Oregon  country  and  established  trading  posts  there,  but  made  no 
attempts  at  permanent  settlement  south  of  49°  north  latitude. 

The  claim  of  the  United  States  rested  upon  the  doubtful  claim  acquired 
from  Spain,  the  voyage  of  Capt.  Robt.  Gray,  of  Boston,  who  in  1792  entered 
and  explored  to  some  distance  from  its  mouth  the  River  Saint  Roque,  the 
name  of  which  he  changed  to  Columbia,  the  name  of  his  ship,  and  the 
exploration  of  Lewis  and  Clarke,  who,  under  orders  from  President  Jeffer- 
son, crossed  the  continent,  floated  down  the  Columbia,  wintered  at  Young's 
River,  near  the  mouth  of  the  Columbia,  and  explored  much  of  the  Oregon 
country, 

The  treaty  with  Russia  fixing,  as  against  the  Russian  claim  to  the 
territory,  latitude  54°  40'  north  as  the  northern  boundary  of  the  possessions 
of  the  United  States,  created  in  the  United  States  a  belief  that  was  our 
true  boundary  as  against  Great  Britain,  and  the  Oregon  boundary  was  for 
many  years  an  absorbing  question  in  the  politics  of  the  countr3^  It  formed 
the  subject  of  political  platforms  and  political  campaigns;  it  threatened 
to  involve  us  in  a  war  with  Great  Britain;  the  Monroe  doctrine  was  invoked 
against  allowing  Great  Britain's  claim  to  any  part  of  the  Pacific  Coast.  It 
became  apparent  to  the  people  of  the  United  States  and  to  the  Government 
that  the  question  of  title  would  be  eventually  determined  by  actual  occu- 
pation. By  the  Convention  of  August  6,  1827,  the  joint  occupation  of  the 
Oregon  country  by  the  United  States  and  Great  Britain  was  continued 
indefinitely,  with  a  pro^dsion  that  either  party  might  annul  and  abrogate 
it  upon  gi\ang  twelve  months'  notice  to  the  other,  and  from  that  time  forward 
until  the  Northwestern  boundary  was  finally  settled  by  the  treaty  of  1846, 
occupation  became  an  important  factor  in  determining  the  question  of  title. 
The  condition  of  the  western  half  of  North  America  at  the  time  Captain 
Gray  discovered  and  explored  the  Columbia  River  is  thus  graphically 
described  in  an  article  published  in  the  Daily  Morning  Oregonian  of  Port- 
land, January  1,  1886: 

With  the  anniversary  of  another  century,  in  the  year  1792,  exactly  three  hundred  years 
after  Columbus  discovered  the  Kew  World,  and  two  hundred  and  fifty  years  after  the  first 
Spanish  navigator  sailed  up  the  west  shore  of  Oregon,  an  American  shipmaster  discovered 
the  great  river  of  the  west. 

Up  to  that  time  the  western  half  of  North  America  was  so  unknown  that  from  the  Gulf 
of  California  to  the  icy  pole  there  was  scarce  a  trace  of  civilization.  That  little  was  where 
Jesuit  missions  to  the  far  south  were  striving  to  bring  \ip  from  untold  ages  of  vice  and 
degradation  the  miserable  native  hordes  that  peopled  the  choicest  regions  of  the  West. 
These  efforts  were  only  then  commenced.  If  one  could  have  stood  on  the  great  divide 
from  whence  the  melting  snows  turn  westward,  the  view  would  have  been  unbroken  by 
one  single  touch  of  enterprise,  with  not  a  trace  of  civilization  to  mar  the  perfection  of  its 
savagery.  The  Indian  with  bow  and  arrow  followed  the  chase,  or  with  spear  and  net 
sought  a  food  supply  from  the  waters.  And  somewhere,  on  that  vast  expanse  of  wilder- 
ness, hostile  bands  were  always  on  the  warpath.  The  warwhoop  and  the  savage  yell 
waked  many  a  scene  of  night,  and  flames  of  torture  blazed  to  mark  each  victory.  The 
Indian  of  tliis  far  West  may  have  heard  some  rumor  of  the  white  man's  coming,  but  on 
all  the  hills  and  plains  and  through  all  the  mountain  wastes,  from  Athabasca's  snows  to 
California's  perennial  summer  times,  the  native  tribes  were,  as  their  fathers  had  been 
before  them,  barbarian  and  savage  beyond  recall. 

How  great  the  change  that  time  has  wrought !  Immigration  has  swept 
across  the  continent;  ci^^lization  has  taken  the  place  of  barbarism,  the  arts 
of  peace  of  perpetual  warfare;  the  then  wilderness  has  become  the  home 
of  millions  of  intelligent,  law  abiding,  and  liberty  loving,  industrious,  and 
prosperous  citizens,  and  the  native  hordes  which  then  roamed  over  that 
vast  territory  are  confined  upon  reservations  and  are  kept  under  Govern- 
ment control.  This  change  has  not  taken  place,  and  in  the  nature  of 
things  could  not  take  place,  entirely  peacefully.  The  conflict  between 
civilization  and  savage  life  is  irrepressible.     It  needs  no  prophet  to  foretell 
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that  one  or  the  other  must  prevail.  Civilization  or  extermination  is  the 
fate  of  the  remnant  of  the  Indians. 

The  occupation  of  the  territory  was  favored  by  the  Government.  As  we 
have  seen,  peaceful  occupation  by  American  citizens  was  provided  for  in 
the  treaty  with  Great  Britain ;  Government  expeditions  were  sent  to  explore 
the  country;  Government  protection  was  afforded  to  immigrants  crossing 
the  plains;  the  patriotism  of  the  people  was  appealed  to,  and  to  induce 
immigration  to  aid  the  settlement  of  the  country  Congress  passed  an 
Act,  approved  September  27,  1850,  commonly  known  as  the  donation  law, 
granting  to  every  settler  upon  the  public  lands  who  was  such  prior  to  Sep- 
tember 1,  1850,  a  donation  of  the  quantity  of  a  half  section,  or  three  hun- 
dred and  twenty  acres  of  land,  if  a  single  man,  and  if  married,  the  quantity 
of  an  entire  section,  or  six  hundred  and  forty  acres,  one  half  to  the  hus- 
band and  the  other  half  to  the  wife  in  her  own  right,  and  to  such  as  should 
become  settlers  between  September  1,  18-50,  and  December  1,  1855,  the 
quantity  of  a  quarter  section  to  a  single  man,  and,  if  married,  a  half  sec- 
tion, one  half  to  the  husband  and  the  other  half  to  the  wife  in  her  own 
right. 

Prior  to  1830  several  unsuccessful  attempts  were  made  by  American  fur 
companies  to  establish  and  maintain  posts  in  the  Territory,  but  they  failed 
on  account  of  the  opposition  and  rivalry  of  established  British  companies. 
Immigration  began  in  1832,  and  after  1838  each  year  there  were  large  addi- 
tions to  the  permanent  settlements  of  the  country  by  companies  of  enter- 
prising persons,  who  had  braved  the  perils  and  endured  the  hardships  of 
the  long  and  tedious  journey  across  the  continent  to  establish  homes  for 
themselves  and  hold  the  country  for  the  United  States. 

The  increasing  American  immigration  added  to  the  perils  of  joint  occu- 
pation, and  it  is  firmly  believed  by  many  that  some  of  the  Indian  massacres 
and  depredations  were  incited  by  those  unfriendly  to  American  occupation 
of  the  Territory.  While  it  was  the  policy  of  Congress  to  induce  the  settle- 
ment of  Oregon  by  the  whites,  and  to  continue  the  joint  occupation  until 
the  United  States  should  be  able,  with  the  aid  of  the  American  population 
of  the  Territory,  to  assert  and  maintain  an  exclusive  right  to  it,  the  settlers 
were  from  the  first  left  without  adequate  protection  by  the  Government. 
The  pioneer  population  of  the  region  suffered  greatly  at  first  from  the  ina- 
bility of  the  Government  to  afford  them  protection,  and  afterward  from  its 
indifference  and  inaction.  From  the  commencement  of  American  immi- 
gration for  the  purpose  of  permanent  occupation,  and  from  the  time  it 
became  apparent  that  Great  Britain  could  not  compete  with  the  United 
States  in  the  settlement  of  the  country,  Indian  massacres  of  emigrants 
commenced.  In  1834,  on  the  Umpqua  River,  a  party  of  thirty  white  per- 
sons were  treacherously  and  brutally  murdered.  This  was  followed  by  the 
massacre  of  Dr.  Whitman  and  his  twenty-seven  companions,,  near  Walla 
Walla,  by  the  Cayuse  and  Walla  Wallas  in  1847.  These  outbreaks  were 
followed  by  murders  of  immigrants  by  bands  of  INIodocs  in  1852,  by  the 
Southern  Oregon  Indian  war  in  1853,  the  Rogue  River  and  Jacksonville 
wars  in  1855  and  1856,  raids  of  marauding  bands  of  Snakes  in  Eastern 
Oregon  in  1858-59,  the  marauding  massacres,  murders,  and  thefts  by  the 
vSnakes  in  Eastern  Oregon  and  Washington  in  1865-70,  the  Modoc  outbreak 
in  1872-73,  and  the  Nez  Perce  war  of  1878. 

In  1858  a  committee  was  appointed  by  the  Legislative  Assembly  of  the 
Territory  of  Oregon  and  directed  to  examine  and  report  in  regard  to  depre- 
dations upon  immigrants  in  1854,  the  number  and  dates,  places,  and  names 
of  persons  killed  by  Oregon  Indians  in  time  of  peace,  and  those  killed  in 
time  of  war  by  Indians  supposed  to  be  friendly.     The  committee  made  a 
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report  February  3,  1858,  giA^ing  the  names  and  dates  of  persons  killed  and 
names  of  the  tribes  doing  the  killing.  The  following  is  taken  from  the 
concluding  portion  of  the  report: 

It  will  be  seen  by  the  foregoinp  list  that  prior  to  1851  upward  of  fifty  citizens  were  mur- 
dered by  Oregon  Indians.  Since  1851  upward  of  one  hundred  and  fifty  citizens  have  been 
murdered  by  the  Indians  of  Southern  Oregon  and  their  immediate  allies,  and  about  fifty 
by  the  Indians  of  Northern  Oregon  and  their  allies.  Many  more  names  could  be  obtained 
from  papers  and  living  witnesses,  but  your  committee  have  not  time  to  investigate  any 
further. 

Recapitulation:  Killed  in  1834,  30;  in  1835,  4:  in  1846, 1;  in  1847, 16;  in  1850.  8;  in  1851, 
12;  in  1852,  50;  in  1853.  11;  in  1854,  29;  in  1855,  51;  in  1856,  45;  in  1857,  5.    Total,  362. 

Isolated  from  ci^'ihzation.  neglected  by  the  General  Government,  sur- 
rounded by  savage  foes,  the  pioneers  of  Oregon  demonstrated  to  a  remarka- 
ble degree  the  self-reliance,  the  undaunted  courage,  endurance,  and  capacity 
for  self-government  of  the  American  people.  It  is  for  these  brave  men  who 
penetrated  the  wilderness,  took  possession  of  the  Oregon  Territorv-  and 
planted  civilization  there:  who  defended  their  hearthstones  against  savage 
foes  incited  by  the  emissaries  of  foreign  powers:  who  laid  the  foundation 
of  prosperous  States  and  Territories  that  are.  and  the  powerful  and  wealthy 
States  that  are  to  be.  and  for  the  widows  and  orphans  of  those  who  lost 
their  lives  by  the  neglect  of  the  Government,  that  I  plead  to-day.  I  demand 
for  them  the  same  treatment  accorded  to  all  the  citizens  of  the  Republic 
for  a  period  of  over  sixty  years  from  the  organization  of  the  Government. 
The  time  will  come  when  this  demand  will  be  heeded  and  provision  will 
be  made  for  determining  the  amounts  of  their  losses  by  Indian  depreda- 
tions, and  for  the  payment  of  their  claims.  How  much  better  it  would  be 
to  make  such  provision  now.  while  the  evidence  can  be  found  to  sift  the 
false  from  the  true,  and  while  the  money  will  be  available  to  relieve  the 
necessities  of  the  original  claimants. 

If  the  committee  favors  the  payment  of  these  claims,  and  the  bill  offered 
by  me  does  not  provide  the  best  means  for  ascertaining  the  amounts  thereof, 
let  them  devise  a  better  plan  and  speedily  present  it  to  the  Senate.  If  it- 
is  proposed  to  repudiate  all  hability  on  the  part  of  the  Government  for 
damages  for  such  losses.  I  hope,  nevertheless,  a  report  will  speedily  be  made 
that  the  opinion  of  the  Senate  may  be  taken  on  the  question.  The  present 
condition  of  these  claims  is  very  unsatisfactory-.  An  occasional  bill  for 
rehef  is  passed:  other  claimants  do  not  understand  why  the  Government 
should  make  a  distinction  between  its  citizens.  They  press  their  claims 
upon  members  of  Congress  at  each  session:  bills  are  introduced  for  their 
rehef:  Congress  takes  no  action:  and  the  same  thing  is  repeated  at  the 
next  session.  If  an  obhgation  on  the  part  of  the  Government  to  pay  these 
claims  exists,  a  great  injustice  is  being  done  to  the  claimants  by  the  inac- 
tion of  Congress.  If  there  is.  in  the  opinion  of  Congress,  no  obhgation  to 
pay  them,  and  no  intention  of  paving  them,  let  us  say  so.  and  not  evade 
the  question  longer.  But,  sir,  as  1  have  said,  the  obhgation  exists.  The 
people  whose  cause  I  present  to-day  do  not  come  as  supphants  for  the 
bounty  of  the  Government,  but  as  suitors  for  what,  by  every  principle  of 
justice,  is  theirs. 

I  do  not  beg.  I  demand  for  them  what  the  Government  justly  owes  them. 
I  charge  Congress  with  the  virtual  repudiation  of  an  obhgation  of  the  Gov- 
ernment as  sacred  as  its  obligation  to  pay  its  outstanding  bonds.  I  charge 
it  with  having  repudiated  this  obhgation  at  a  time  and  under  circumstances 
which  make  a  most  unjust  discrimination  against  the  people  of  the  far 
West,  under  circumstances  which  have  the  appearance  of  selfishness  upon 
the  part  of  the  majority  of  Congress,  and  indifference  to  its  obhgation  to 
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the  brave  and  loyal  men,  by  whose  enterprise  and  energy  civilization  has 
been  extended  over  the  western  slope  of  the  continent.  Their  demand  may 
not  be  granted;  my  feeble  presentation  of  their  claims  may  not  even  dis- 
turb the  Committee  on  Indian  Affairs  in  the  even  tenor  of  their  way.  The 
bill  under  consideration  may  be  consigned,  with  the  others  introduced  by 
me,  which  have  preceded  it,  to  the  files  of  the  committee,  to  sleep  the  sleep 
of  death;  but  I  have  done  my  duty  in  presenting  the  cause  of  as  meritori- 
ous a  class  of  claimants  as  ever  sought  relief  from  Congress.  They  will 
never  understand  why  the  Government  so  suddenly  changed  its  policy,  and 
why  their  claims  have  been  repudiated.  They  will  not  cease  to  demand 
from  Congress  what  they  conceive  to  be  their  due ;  and  if  their  claims  shall 
be  now  ignored  and  relief  denied  them,  let  no  one  imagine  that  they  will 
cease  from  troubling  Congress.  The  claims  are  just.  If  not  paid  before, 
after  the  present  claimants  shall  have  passed  from  the  stage  of  action,  and 
the  claims  are  represented  by  their  children,  and  grandchildren,  and  when 
the  Territories  of  the  West  have  been  admitted  to  the  Union  and  are  rep- 
resented in  both  houses  of  Congress,  their  united  strength,  backed  by  the 
uniform  practice  of  the  Government  for  so  many  years,  and  the  justice  of 
these  claims,  will  succeed  in  accomplishing  what,  from  their  numerical 
weakness,  the  delegation  in  Congress  from  the  remote  West  is  unable  to 
accomplish  to-day. 

Mr.  President,  I  now  submit  as  a  part  of  my  remarks  a  list  of  special 
appropriations  for  payment  of  Indian  depredation  claims,  as  follows: 

SPECIAL   LEGISLATIOK. — APPROPRIATIONS   FOR   INDIAN    DEPREDATION    CLAIMS. 

The  following  is  a  list  of  special  appropriations  for  payment  of  Indian  depredation 
claims.  In  each  case  it  is  stated  whether  payment  is  to  be  made  from  the  Treasury  or 
from  the  Indian  annuities.  The  total  of  amounts  appropriated  from  the  Treasury  is 
11,604,028  25;  the  total  appropriated  from  Indian  annuities  is  |1197,71()  37.  But  these  totals 
do  not  embrace  the  sums  appropriated  from  the  Treasury  by  several  Acts  (March  2, 1827 ; 
May  31,  1830;  June  30,  1834),  in  which  the  amounts  are  not  specified. 

By  Act  of  March  3,  1819  (Section  o,  3  Statutes,  517),  $4,000  is  appropriated  from  the 
Treasury  to  satisfy  claims  of  citizens  of  the  United  States  for  property  stolen  or  destroyed 
by  the  Osages. 

'By  Act  of  March  2,  1827  (6  Statutes,  3fil),  William  Morrison,  late  contractor  for  supplies 
to  tne  Army,  is  allowed  credit  (out  of  the  Treasury)  for  sixty-nine  beef  cattle  taken  from 
near  the  military  jiost  of  Prairie  Du  Cliien,  in  July,  1816,  by  certain  predatory  tribes  of 
Indians. 

By  Act  of  March  25,  1830  (6  Statutes,  408),  the  Secretary  of  "War  is  directed  to  pay  $6,703 
from  the  Treasury  to  four  persons  for  property  taken  by  the  Osage  Indians  from  1816  to 
1823. 

By  Act  of  May  31,  1830  (4  Statutes,  428),  certain  depredation  claims  are  referred  to  the 
Third  Auditor  to  be  decided  according  to  the  provisions  of  Section  14  of  the  Act  of  March 
30,  1802,  the  money  to  be  paid  out  of  the  Treasury. 

By  Act  of  March  2,  1831  (4  Statutes,  470),  $1,300  is  appropriated  from  the  Treasury  for 
payment  of  sundry  claims  for  Indian  depredations. 

tiy  Act  of  June '28,  1834  (4  Statutes,  705),  $7,800  is  appropriated  from  the  Treasury  to 
defray  the  exi)ense  of  investigating  claims  against  the  Sen;inoles  for  property  stolen  or 
destroyed  by  them  and  for  litjuidating  such  as  may  be  satisfai'turilv  established. 

By  Act  of  "June  .30, 18.34  (4  Statutes,  721),  payment  not  exceeding  $250,<X)0  is  granted  out 
of  the  Treasury  to  citizens  of  Georgia  for  claims  founded  upon  the  capture  and  detention 
or  destruction'of  property  by  Creek  Indians  prior  to  the  Act  of  March  30,  1802. 

By  Act  of  June  30,  1834  (6  Statutes,  581),  certain  claims  for  Indian  depredations  are 
referred  to  the  Secretary  of  War,  who  is  directed  to  pay  out  of  the  Treasury  all  which 
shall  be  established. 

By  Act  of  July  1, 1836  (6  Statutes  6.59),  .$403  is  appropriated  from  the  Treasury  to  James 
Alexander,  and  $575  to  Ira  Nash,  for  losses  sustained  and  depredations  committed  by  Sac 
and  Fox  Indians  in  1814. 

By  Act  of  July  2, 1836  (6  Statutes,  671),  the  Secretary  of  War  is  directed  to  pay  to  Joseph 
Bogy  $6,000  from  the  Indian  annuities  for  his  merchandise  and  property  taken  or  destroyed 
by  the  Choctaw  Indians  in  1807. 

By  Act  of  March  3,  1837  (5  Statutes,  158-162),  the  President  is  directed  to  report  to  Con- 
gress as  to  depredations  committed  by  the  Seminoles  and  Creeks,  before  and  after  the 
resent  Indian  war. 
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By  Act  of  March  3, 1841  (6  Statutes,  822),  the  Secretary  of  the  Treasury  is  directed  to  pay 
out  of  the  Treasury,  to  Avery,  Saltmarsh  &  Co.,  mail  contractors,  .|9,779  for  property 
employed  by  them  in  transporting  the  mail,  captured  and  destroyed  lay  the  Creek  Indians 
in  May,  183B. 

By  Act  of  June  15,  1844  (6  Statutes,  913),  the  Secretary  of  War  is  directed  to  pay  to  George 
Wailis  13,000  o\it  of  the  Indian  annuities,  for  the  destruction  of  cattle  belonging  to  the 
said  Wailis,  by  the  Sac  and  Fox  and  Iowa  Indians. 

By  Act  of  August  9,  1846  (9  Statutes,  24  Private),  $1,500  is  appropriated  from  the  Indian 
annuities  to  pay  to  the  legal  representatives  of  Cyrus  Turner  for  depredations  committed 
by  Sioux  Indians. 

By  Act  of  March  2,  1847  (9  Statutes,  41  Private),  $1,081  is  appropriated  from  the  Treasury 
to  pay  Elijah  White  and  others  for  property  taken  by  the  Pawnee  Indians. 

By  Act  of  March  3, 1847  (9  Statutes,  41  Private),  $676  91  is  appropriated  from  the  Treasury 
to  pay  Joseph  E.  Primeau  and  Thomas  J.  Chapman  for  depredations  committed  by  Yank- 
ton Indians. 

By  Act  of  August  14, 1848  (9  Statutes,  90  Private),  $800  is  appropriated  from  the  Treasury 
to  pay  Charles  N.  Gibson  for  a  wagon  captured  and  destroyed  by  the  Seminole  Indians  in 
Middle  Florida  in  February,  1839. 

By  Act  of  March  3, 1849(9  Statutes,  141  Private),  $4,155  is  appropriated  from  the  Treasury 
to  pav  Thomas  Talbot  and  others  for  property  taken  by  the  Pawnee  Indians. 

By  Act  of  August  30, 1852  (10  Statutes,  41,  55),  $1,200  is  appropriated  from  the  Treasury 
to  pay  James  M.  Marsh  for  losses  for  property  taken  by  the  Sioux  Indians  while  extending 
the  line  of  surveys  under  contract. 

By  Act  of  January  18, 1855  (10  Statutes,  843),  $500  is  appropriated  from  the  Treasury  to 
pav  Moses  D.  Hogan  for  cattle  taken  by  the  Indians. 

By  Act  of  August  18,  1856  (11  Statutes,  65,  81),  the  Secretary  of  the  Interior  is  ordered 
to  investigate  claims  for  depredations  by  Indians  in  New  Mexico. 

By  Act  of  March  16,  1858  (11  Statutes,' 527,  the  sum  of  $200,  with  interest  from  the  first 
day  of  June,  1852,  was  appropriated  from  the  Treasury  to  pay  John  Hamilton,  of  Cham- 
paign County,  Ohio,  for  his  time  and  services  during  his  imprisonment  with  the  Indians 
in  the  war  of  1812  with  Great  Britain. 

By  Act  of  June  19, 1860  (12  Statutes,  44,  58),  $16,679  74  is  appropriated  from  the  Treasury 
to  pay  for  the  loss  and  destruction  of  property  of  citizens  of  Minnesota  and  Iowa  at 
Spirit  Lake  in  1857,  bv  Sioux  Indians. 

By  Act  of  March  2,' 1861  (12  Statutes,  203),  $9,640  74  is  appropriated  from  the  Treasury 
to  indemnify  citizens  of  Iowa  and  Minnesota  for  destruction  of  property  at  or  near  Spirit 
Lake  by  Inkpadutah'sband  of  Sioux  Indians. 

By  Act  of  February  16,  1863  (12  Statutes,  652,  658),  provision  is  made  for  payment  out  of 
their  forfeited  annuities  for  damages  done  by  Sioux  Indians  in  Minnesota  on  the  occasion 
of  the  Sioux  massacre  in  1862. 

By  Act  of  May  28,  1864  (13  Statutes,  92),  $928,411  is  appropriated  from  the  Treasury  to 
pay  the  awards  "of  the  commission  under  the  act  of  February  16,  1863,  for  damages  done 
by  the  Sioux  Indians  in  1862,  and  a  further  sum  of  $241,963  is  appropriated  for  additional 
claims. 

By  Act  of  June  29, 1866  (14  Statutes,  609),  $28,175  is  appropriated  from  the  Treasury  for 
Elizabeth  Woodward  and  George  Chorpenning  for  destruction  of  property  by  Indians  in 
1862,  and  by  the  second  section  of  the  same  Act  $26,370  is  appropriated  from  the  Indian 
annviities  to  pay  George  Chorpenning  for  property  destroyed  by  Indians  lorior  to  April  1, 
1856. 

By  Act  of  March  2,  1868  (15  Statutes,  356),  $400  is  appropriated  from  the  Treasury  to  the 
•widow  of  Maj.  Gen.  I.  B.  Richardson  for  one  mule  and  four  horses  stolen  from  him  by 
Apache  Indians  while  on  militarv  duty  in  New  Mexico. 

By  Act  of  April  10,  1869  (16  Statutes,  13,  39),  $10,906  34  is  appropriated  from  the  Treasury 
to  pay  for  depredations  committed  by  Indians  in  Northwestern  Iowa,  in  1857. 

By  Act  of  February  27, 1871  (16  Statutes,  704),  $2,5t>4  10  is  appropriated  out  of  any  money 
appropriated  for  the  benefit  of  the  Cheyenne  and  Arapaho  Indians,  to  Lucy  A.  Smith,  for 
losses  by  depredations  of  said  Indians  in  Nebraska. 

By  Act  of  May  7,  1872  (17  Statutes,  395),  commissioners  are  appointed  to  examine  into 
depredations  committed  by  Indians  and  Mexicans  in  Texas. 

By  Act  of  May  21,  1872  (17  Statutes,  661),  $14,650  is  appropriated  from  the  Treasury  to 
indemnify  Charles  F.  Tracy  for  depredations  committed  by  Apaches  in  May,  1870. 

By  Act  of  June  5, 1872  (17  Statutes,  675),  $10,000  is  appropriated  from  the  Treasury  to 
pay  Mrs.  Fanny  Kelly  for  property  taken  and  destroyed  by  Sioux  Indians  in  1864. 

By  Act  of  June  10, '1872  (17  Statutes,  690),  $.30,000  is' appropriated  from  the  Treasury  to 
pay  the  heirs  of  Alexander  Watson  for  property  lost,  captured,  or  destroyed  in  Florida 
during  the  Indian  hostilities  commencing  in  1835. 

By  Act  of  June  10,  1872  (17  Statutes,  701),  $13,200  is  appropriated  from  the  Treasury  to 
Elbridge  Gerry  for  valuable  services  rendered  the  Government  in  1864,  and  for  all  claims 
for  Indian  depredations  up  to  the  date  of  the  passage  of  this  Act. 

By  Act  of  March  3,  1873  (17  Statutes,  766),  $2,250  is  appropriated  from  the  Treasury  to 
Mrs.  Ann  Marble,  administratrix,  for  losses  by  depredations  by  CheA'enne  Indians. 

By  Act  of  April  28,  1874  (18  Statutes,  543),  $'l,095  37  is  appropriated  from  the  Treasury 
to  pay  Mrs.  Siloma  Deck  for  losses  by  depredations  by  Sioux  Indians  in  1862. 
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By  Act  of  March  3,  1875  (18  Statutes,  424),  $2,500  each  is  appropriated  to  Adelaide 
German  and  Julia  German,  two  white  children  captured  in  Kansas,  the  same  to  be  with- 
held from  annuities  due  the  Cheyennes. 

By  Act  of  March  3, 1877  (19  Statutes,  549),  $2,283  92  is  aiipropriated  from  the  Treasury 
to  pav  Hans  C.  Peterson  for  damages  by  Sioux  Indians  in  Minnesota  in  18(52. 

By  Act  of  March  3, 1879  (20  Statutes,  3%),  .$2,915  with  interest  at  7  per  cent  is  appropriated 
from  any  treaty  funds  of  the  Kiowa  Indians,  to  the  heirs  of  Abel  S.  Lee  for  property 
taken  and  destroyed  by  the  Kiowa  Indians  in  1872. 

By  Act  of  March  3;  1879  (20  Statutes,  390),  $5,000  is  appropriated  out  of  any  money 
hereafter  appropriated  for  the  use  and  benefit  of  the  Cheyenne  Indians,  to  Mrs".  Celia  C. 
Short. 

By  Act  of  June  8,  1880  (21  Statutes,  549),  $15,8fJ7  50  is  appropriated  to  pay  Henry  Warren 
for  damages  sustained  by  depredations  of  Indians  in  1871,  while  Warren  was  a  Govern- 
ment contractor,  the  same  to  be  withheld  from  the  annuities  due  the  Indians. 

By  Act  of  June  16,  1880  (21  Statutes,  588),  $2,000  is  appropriated  from  the  annuities  due 
the  Cheyenne  or  Arapaho  Indians  to  Amanda  M.  Cook,  whose  mother  was  killed  and 
herself  captured  by  the  Indians  in  1865. 

By  Act  of  March  3.  1881  (21  Statutes,  (540),  $58,659  46  is  appropriated  from  the  Treasury 
to  pay  Dodd,  Brown  &  Co.,  assignees  of  E.  M.  Durfee  &  Co.,  and  others,  for  depredations 
committed  bv  various  tribes  of  Indians,  the  amounts  to  be  deducted  from  the  annuities. 

By  Act  of  May  17,  1882  (22  Statutes,  86),  $9,870  10  is  appropriated  from  unexpended 
balances  of  treaty  funds  to  pay  various  claimants  for  damages  caused  by  raids  of  North- 
ern Chevennes. 

By  Act  of  March  3,  1883  (22  Statutes,  804),  $12,200  is  appropriated  from  moneys  due  the 
Cheyenne  and  Arapaho  Indians  to  Powers  &  Newman,  and  D.  and  B.  Powers  for  depre- 
dations committed  by  these  Indians. 

By  Act  of  March  20,  1884  (23  Statutes,  525),  $5,400  is  appropriated  from  the  Treasury 
to  pay  Louisa  Boddv  for  depredations  committed  by  the  Modoc  Indians. 

By  Act  of  March  3, 1885  (23  Statutes,  498).  $46,770  21  is  appropriated  to  pay  W.  C.  Oburn 
out  of  annuities  for  depredations  committed  by  the  Cheyenne  and  Arapaho  Indians. 
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List  of  all  Treaties  by  which  the  Indians  Agree  to  Allow  Payment  of  Claims  against 

THEM,    OUT    of    THEIR    ANNUITIES,    FOR    DEPREDATIONS    COMMITTED    ON    THE    PROPERTY    OF 

White  Men. 

[The  references  by  pages  are  to  the  "  Revision  of  Indian  Treaties,"  1873.] 


Tribes. 


Article. 


Page. 


Blackf  eet 

Calapooias 

Chastas 

Cherokees 

Cherokees- 

Cheyennes  and  Arapahoes 

North  Cheyennes  and  North  Arapahoes. 

Chippewas  (see  note  a  below) 

Comanches  and  Wichitas --- 

Conianches,  Kiowas,  Apaches 

Comanches,  Kiowas 

Crows 

D wamish  and  Squamish 

Flatheads 

Kansas  (see  note  6  below) 

Kansas 

Kiowas,  Katakas,  etc.  _ 

Makahs 

Navajos 

Nes  Perces 

Nisquallies,  Puyallups 

Omahas 

Osages  (see  note  c  below)..- 

Osages  (see  noterf  below) 

Osages  (see  note  e  below) 

Oregon,  Middle 

Otoes  and  Missonrias 


April  25, 1856 

April  10,1855 

April  10,1855 

January  21,  1795  .. 

October  2,  1798 

August  19, 1868 

August  25, 1868 

May    5,  1864 

May  19,1836 *. 

February  12,  1854  . 
August  25, 1868.-.. 

July  25,  1868 

April  11, 1859 

April  18, 1859 

December  30,  1825. 
December  30,  1825. 
February  21,1838.-.. 

April  18, 1859 

Augu,stl2, 1818... 

April  29, 1859 

March  3,  1855.... 

June  21,  1854 

January  7,  1819  .. 
December  30,  1825 
March  2,  1839---. 

April  19, 1859 

June  21,  1854 


Pawnees I  May  26,  1858 


Poncas . 

Quapaws --.- -- 

(^uinaielts,  etc 

Sacs  and  Foxes 

S'Klallams -- 

Snakes -- 

Sioux,  Yanktons --- 

Sioux,  Mendawakanton,  Wahpakosta. 

Sioux,  Sisseton,  Wahpeton 

Sioux,  Brule,  Ogallalla. -- 

Shoshones,  Ea.stern  and  Bannacks  -.. 

Utahs.-- 

Umpquas  and  Calapooias  - 

Utes 

Walla  Wallas  and  Cayuses - 

Yakamas 


April  11,1859 

July  15,  1818 

April  11,1859 

February  12, 1823.. 

April  29, 1859 

July  10,  1866 

February  26, 1859.. 
March  31,  1859  .... 
March  31, 1859  .... 
February  24, 1869.. 
February  24, 1869- . 
December  14,  1864- 

March30, 1855 

November  6, 1868 

April  11.1859 
April  18, 1859 


11 

6 
8 
4 
9 
1 
1 
4 
3,  5 
4,108 
1 
1 
9 


3,  5, 


10 
1,  2 
9 
6 
7 
9 
5 
7 
6 
8 
5 
9 
4 

11 
6 
6 
1 
1 
6 
8 
6 
8 


10 
22 

25 

32 

35 

130 

136 

255 

304,  305 

310,  311 

319 

328 

381 

388,  389 

412 

413 

456,  457 

463,  464 

528 

537,  538 

563 

567,  568 

575,  576 

580 

584 

627 

640 

653 

664 

717,  718 

725,  726 

738,  739 

803 

805 

861 

88,  89 

907 

914,  915 

932 

972 

980,  981 

983,  984 

992 

1,045 


a  The  United  States  agrees  to  appropriate  $100,000  to  pay  for  depredations  and  forcible  exactions. 
6  The  United  States  agrees  to  pay  for  all  depredations  since  1815. 

c  Depredations  committed  since  1814  are  to  be  paid  by  the  United  States,  in  consideration  of  the  cession  of 
Indian  lands. 
d  The  United  States  agrees  to  pay  for  all  depredations  since  1808. 
e  The  United  States  agrees  to  pay  all  depredation  claims. 
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List  ok  all  Treaties  by  which  the  Indians  Agree  to  Use  Their  Best  Efforts  to  Return 
Stolen  Property  or  to  Punish  Offenders,  but  do  not  Provide  for  Payment  out  of 
their  Annuities. 

[The  references  by  pages  are  to  the  "Revision  of  Indian  Treaties,"  1873.] 


Page. 


Belaiitse-Etoas,  etc -- 

Chippewas 

Chippewas 

Conianches,  lonies,  Anadacas,  Caddoes,  etc. 

Crows - --- 

Delawares 

lowas 

Kaskaskias,  Peorias 

Klamath,  etc. 

Kickapoos 

Makahs 

Miamies 

Maiidans 

Osages  .-- 

Osages 

Otoes and  Missourias 

Pawnees 

Poncas 

Ricaras 

Rogue  Rivers 

Sacs  and  Foxes 

Sha  wnees 

Sioux,  Yanktons,  Tetons,  Yanktonais 

Sioux,  Ogallallas 

Sioux,  Oncpapas 

Unipquas 

Winnebagoes 


February  6, 1826 . 
January  29,  1855  . 

April?,  1855 

March  8,  1847.... 
February  6. 1826  . 
Februarv  14,  1805 

.Tulv  17,  18.54 

August  10,  1854  _ . 
Februarv  17,  1870 

Julv  17,  1854 

Februarv  6,  1826  . 
August  4,  1854  ... 
February  6,  1826  . 
December  26,  1815 
January  21,  1867  . 
Februarv  6, 1826  . 
Februarv  6,  1826  . 
February  6,  1826  . 
Februarv  26,  1826 
April  12,"  1854  .... 

July  17,  1854 

November  2,  1854 
February  6,  1826  . 
February  6,  1826  . 
February  6,  1826  . 
February  5,  1855  . 
May  23, '1855 


6 

14,  15 

6 

225,  226 

9 

270 

8 

307 

5 

326,  327 

3 

336 

11 

406 

10 

429 

9 

436 

9 

447 

5 

460 

9 

519 

6 

466 

9 

573,  574 

10 

588 

5 

632 

5 

643 

5 

667,  668 

6 

728,  729 

6 

731,  732 

10 

761,  762 

14 

800 

5 

868 

5 

872,  873 

5 

874,  875 

6 

976 

10 

1,010 
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List  of  all  Treaties  by  which  it  is  Provided  that  the  Ixdia:xs  shall  be  Paid  by  the 

GoVERlfMEXT   FOB    DEPREDATIONS   COMMITTED    OX   THEIR   PROPERTY    BY  WhITE    Me>". 
[The  references  by  i>ages  are  to  the  "Bevision  of  Indian  Treaties,"  1873.] 


Article.  Page. 


Blackfeet - AprU  25,  1856 

Belantse-Etoas --- February  6, 1826 

Cherokees -- --  October  2,  1798 

Creeks -.. August  28,  1856 

Cheyennes  and  Arapahoes AugTist  19, 1868 

Nuniber  Cheyennes  and  number  Arapahoes...  August  25,  1868 

Choctaws  and  Chickasaws March  4,  1856 -. 

Comanches  and  Wichitas May  19,  1836 

Comanches,  Kiowas,  Apaches February  12,  1854 

Comanches,  Kiowas August  25,  1868 

Crows - February  6, 1826 

Crows July  25.  1868 -. 

Kansas December  30,  1825... 

Kiowas,  Katakas,  etc. February  21,  1838 

Makahs February  6, 1826 

Mandans.- February'  6,  1826 

Navajoes August  i2, 1818 

Osages December  26, 1815... 

Otoes  and  Missourias February  6,  1826 

Pawnees February  6, 1826 

Poncas February  6, 1826 

Quapaws July  15,  1818 

Ricaras February  26. 1825.-. 

Rogue  Riyers April  12.  1854 

Sacs  and  Foxes February  12,  1823... 

Shawnees Noyember  2, 1854 

Sioux,  Yanktons,  Tetons,  Yanktonais February  6,  1826 

Sioux,  Ogallallas i  February  6,  1826 

Sioux,  Oncpapas February  6,  1826 

Sioux,  Ogallallas,  Bruits February  24, 1869  _.. 

Shoshones,  Eastern,  and  Bannacks February  24,  1869  ... 

Utahs- December  14, 1864... 

Umpquas February  5, 1855 

Utes Noyember6, 1868... 


6 

9 
18 

1 

1 
14 

3 
4,108 

1 


3,  5, 


1 
10 


6 
6 
6 
5 
11 


9 
14,  15 
35 
112 
130 
136 
280 
304 

310,  311 
319 

326,  327 
328 
413 

456,  457 
460 
466 
528 

573,  574 
643 
643 

667,  668 
717,  718 
728,  729 
731,  732 
738,  739 
799 
868 
872,  873 

574,  575 
914,  915 

932 

972 

976 

953.  984 


EXHIBITS 


EEBELLION  CLAIM. 


30- 


EXHIBIT  No.  1. 

San  Quentin,  Cal.,  December  21,  1879. 

My  Dear  Captain:  I  received  your  letter  of  the  twenty-seventh  ultimo 
some  time  ago,  and  although  I  have  twice  been  in  Sacramento,  I  have  been 
unable  to  see  the  General  until  two  days  ago.  I  find  he  has  nothing  to  do 
with  the  matters  of  the  State's  war  claims. 

By  Act  of  Congress,  1861,  the  Governors  of  States  are  made  the  agents, 
or  declared  the  proper  parties,  to  collect  claims  arising  out  of  the  rebel- 
lion. In  accordance  with  this  Act,  and  an  Act  of  our  Legislature,  passed 
soon  after  Governor  Booth  became  Governor,  he  appointed  as  agents  for 
the  purpose  of  making  such  collections,  Judge  Hale  and  Thos.  Xosler. 
They  employed  me  to  put  the  papers  in  shape,  which  I  did.  and  all  the 
original  vouchers  were  sent  to  Washington  and  are  now  in  the  hands  of 
my  friend  Arthur  Denver.  These  papers  have  been  laying  there  for  over 
seven  years — why  I  do  not  know.  Arthur  Denver  can  explain  the  whole 
matter  to  you,  as  the  business  is  in  his  hands,  and  he  is  interested.  Of 
course,  if  he  could  have  done  anything  before  this  he  would  have  done  so. 
As  to  the  Indian  w^ar  claims,  the  State  absolutely  refuses  to  recognize  them, 
having  outlawed  them  by  Act  of  the  Legislature  many  years  ago.  The 
Act  was  repudiation,  nevertheless  our  glorious  young  State  did  the  thing. 

There  is  money  in  the  ci\dl  Avar  claims,  the  State's  claim  being  just  for  a 
large  sum  of  money.     See  Arthur  and  if  you  and  he  come  to  the  conclu- 
sion an}^hing  can  be  done  at  present,  I  will  bring  about  an  arrangement 
with  the  agents  in  your  interest.     All  well. 
Yours  truly, 

JAMES  A.   JOHNSON. 

Capt.  John  Mullan. 


EXHIBIT  No.  2. 

Know  all  men  by  these  presents,  that  on  the  twenty-sixth  day  of  Feb- 
ruary, 1881,  the  Legislature  of  the  State  of  California  did  pass  the  fol- 
lowing Concurrent  Resolution  : 

CONCURRENT  RESOLUTION,  NO.  12. 

Whereas,  The  Legislature  of  the  State  of  California  did,  on  March  1, 
1872,  pass  the  following  preamble  and  resolution,  to  wit : 

Whereas,  The  Congress  of  the  United  States  did,  on  the  twenty-seventh  of  July,  1861, 
pass  the  following  Act  to  wit:  "Be  it  enacted,"  etc.,  "'that  the  Secretary  of  the  Treasury 
be,  and  he  is  hereby  directed,  out  of  any  money  in  the  Treasury  not  otherwise  appropri- 
ated, to  pay  the  Governor  of  any  State,  or  his  duly  authorized  agents,  the  costs,  charges, 
and  expenses  properly  incurred  by  such  State  for  enrolling,  subsisting,  clothing,  supply- 
ing, arming,  equijiping,  paying,  and  transporting  its  troops  employed  in  aiding  to  supjire'ss 
the  present  insurrection  against  the  United  States,  to  be  settled  upon,  proper  vouchers  to 
be  filed  and  passed  upon  bv  the  proper  accounting  officers  of  the  Treasury:  and  whereas, 
it  is  believed  that,  under  this  Act,  a  considerable  sum  of  money  is  due  from  the  General 
Government  to  the  State  of  California;  therefore,  be  it 

"  Resolved  by  the  Senate,  the  Assembly  concurring,  That  the  Governor  be  authorized  to  con- 
tract with  the  agents,  to  be  appointed  in  accordance  with  the  provisions  of  the  Act  referred 
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to ;  that  their  compensation  for  services  rendered  under  said  Act  shall  not  exceed  in  the 
aggregate  ten  per  cent  of  the  money  collected  and  paid  to  the  State,  provided  that  the 
State  shall,  in  no  event,  become  liable  for  any  expenses,  fees,  or  salaries  of  any  nature 
whatever,  other  than  such  contingent  commission;"  and  whereas,  the  Governor  did,  on 
the  fifteenth  day  of  March,  1872,  appoint  and  commission  James  E.  Hale  and  Thomas  M. 
Nosier  as  agents  on  the  part  of  the  State  of  California  to  collect,  or  cause  to  be  collected, 
such  claims,  and  fixed  the  amount  of  the  commissions  at  ten  per  cent  of  the  sums  col- 
lected; and  whereas,  the  said  sum  of  ten  per  cent  is  totally  inadequate  for  the  service  to 
be  performed,  and  the  necessary  expenses  to  be  incurred;  therefore,  be  it 

Besolved,  That  the  Governor  is  hereby  authorized  to  fix  the  compensation  to  be  received 
by  the  said  Commissioners  at  twenty-five  per  cent  of  each  of  the  sums  or  claims  which 
niaj^  be,  by  them  or  their  agents,  collected  from  the  Government  of  the  United  States. 

And  whereas,  the  said  Commission  issued,  as  recited  in  the  foregoing 
preamble  and  resolution,  to  the  said  James  E.  Hale  and  Thomas  M.  Nosier, 
is  as  follows : 

Know  all  men  by  these  presents,  that  I,  Newton  Booth,  Governor  of  the  State  of  Cali- 
fornia, under  and  m  pursuance  of  an  Act  of  the  Congress  of  the  United  States,  entitled 
"An  Act  to  indemnify  the  States  for  expenses  incurred  by  them  in  defense  of  the  United 
States,"  approved  July  27,  1861,  and  in  pursuance  of  Senate  Concurrent  Resolution,  No. 
36,  adoptecl  and  concurred  in  by  the  Assembly  at  the  nineteenth  session  of  the  Legisla- 
ture of  the  State  of  California,  reciting  the  said  Act  of  Congress,  and  resolving  that  the 
Governor  be  authorized  to  contract  with  the  agents,  to  be  appointed  in  accordance  with 
the  provisions  of  the  Act  referred  to;  that  their  compensation,  for  services  rendered 
under  said  Act,  shall  not  exceed  in  the  aggregate  ten  per  cent  of  the  moneys  collected 
and  paid  to  the  State;  provided,  that  the  State  shall,  in  no  event,  become  liable  for  any 
expenses,  fees,  or  salaries,  of  any  nature  whatever,  other  than  such  contingent  Commis- 
sion, have  nominated,  constituted,  and  appointed,  and  by  these  presents  do  nominate, 
constitute,  and  appoint  those  worthy  and  trusty  citizens,  James  E.  Hale,  of  the  County 
of  Placer,  and  Thomas  M.  Nosier,  of  the  City  ancl  County  of  San  Francisco,  my  true  anci 
lawful  agents  and  attorneys  in  fact,  for  me  and  in  my  name,  as  Governor  of  the  State  of 
California,  as  aforesaid,  and  in  my  place  and  stead  as  such  Governor,  and  for  and  in 
behalf  of  the  State  of  California,  to  ask,  demand,  prosecute  to  collection,  recover,  and 
receive  of  and  from  the  Government  of  the  United  States  of  America,  all  ^nd  every  such 
sum  or  sums  of  money  as  may  have  been  advanced,  disbursed,  paid,  laid  ont,  or  expended 
by  the  State  of  California  for  enrolling,  subsisting,  clothing,  supplying,  arming,  equip- 
ping, paying,  and  transporting  its  troops,  employed  in  aiding  to  suppress  the  insurrection 
against  the  United  States,  existing  and  in  progress  at  the  time  of  the  passage  of  said  Act 
of  Congress;  and  my  said  agents  are,  and  their  said  substitute  or  substitutes,  are  hereby 
authorized  and  empowered  to  prosecute,  either  in  the  name  of  the  State  of  California  or 
in  my  name,  as  the  Governor  thereof,  any  and  all  claims  and  demands  which  said  State 
may  have  against  the  Government  of  the  United  States,  for  or  on  account  of  the  costs 
and  expenses  incurred,  payed,  or  defrayed,  for  the  purposes  before  mentioned,  under  the 
Act  of  Congress,  before  mentioned,  or  any  other  Act  of  Congress,  before  the  Courts  of  the 
United  States,  or  the  Congress  thereof,  or  any  department  of  the  Government  thereof,  in 
such  manner  as  to  them,  or  him  or  them,  shall  seem  to  be  for  the  best  interests  of  said 
State  of  California ;  and  upon  the  payment  thereof,  either  in  whole  or  in  part,  proper 
receipts  and  acquittances  to  give,  sign,  and  deliver  in  my  name,  as  such  Governor;  also, 
to  sign  all  orders,  vouchers,  and  all  bonds  of  indemnity,  or  bonds  on  appeal,  and  to 
indorse  all  drafts,  and  orders,  and  vouchers  in  my  name,  as  such  Governor,  either  with 
or  without  indicating  that  the  same  is  done  by  procuration,  which  may  be  requisite  or 
necessary  in  or  about  the  prosecution  of  said  business,  or  the  collection  of  said  claims  or 
demands.  Giving  and  granting  unto  my  said  agents  and  attorneys  in  fact,  and  to  their 
substitutes,  full  power  and  authoritj^  to  do  and  perform  all  and  eVery  act  or  thing  what- 
soever, which  may  be  or  become  necessary  or  requisite  to  be  done  in  and  about  the 
premises,  as  fully,  to  all  intents  and  piirposes,  as  I,  as  such  Governor,  might  or  could  do 
if  personally  present;  and  also  one  or  more  agents  and  attornej»s  under  them  to  appoint, 
employ,  and  retain,  with  full  power  of  substitution  and  revocation,  hereby  ratifying  and 
confirming  all  that  my  said  agents  and  attorneys,  or  their  substitutes,  shall  lawfully  do  or 
cause  to  be  done  by  virtue  hereof;  distinctly  providing,  however,  that  no  expense  or  obli- 
gation shall  be  incurred  by  them,  or  him  or  them,  in  the  prosecution  of  said  business,  or 
the  collection  of  said  claims  or  demands,  for  which  the  State  of  California,  or  1,  as  such 
Governor,  shall  or  may,  in  any  event,  become  liable.  The  compensation  of  my  said 
agents  and  attorneys  in  fact,  and  their  substitutes,  being  contingent  upon  the  payment  or 
adjustment  of  said  claims  or  demands;  this  power  of  attorney  is  intended  to  include  the 
protection  of  them  and  their  interests,  and  compensation  for  them  and  their  services  in 
the  i:)remises,  as  per  agreement  of  even  date  herewith,  and,  therefore,  is  and  shall  be 
irrevocable. 

In  testimony  whereof,  I  hereunto  set  my  hand,  and  have  caused  the  great  seal  of  State 
to  be  atiixed,at  the  City  of  Sacramento,  State  of  California,  this  fifteenth  day  of  March,  in 
the  j'ear  of  our  Lord  one  thousand  eight  hundred  and  seventy-two. 

[seal  of  the  state  of  CALIFORNIA.]  NEWTON   BOOTH, 

Governor  of  California. 
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Now,  therefore,  by  virtue  of  the  power  vested  in  me  as  Governor  of  the  State  of  Cali- 
fornia, and  by  virtue  of  the  said  Act  of  Congress  and  the  said  resolution,  hereinbefore 
recited,  I  hereby  reattirni  the  said  Commission  herein  recited,  with  all  the  powers  therein 
contained,  and  fix  the  compensation  of  the  said  Commissioners,  in  accordance  with  the 
said  resolution,  at  the  sum  of  twenty-five  per  cent  of  each  of  the  sums  or  claims  collected 
for  the  State  of  California  from  the  Government  of  the  United  States. 

In  testimony  whereof,  I  hereunto  set  my  hand,  and  have  caused  the  great  seal  of  State 
to  be  afiBxed,at  the  City  of  Sacramento,  State  of  California,  this  first  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-om-. 

[seal  of  the  state  of  CALIFORNIA.]  GEORGE  C.  PERKINS, 

Governor  of  California. 

State  of  California,  ) 

Department  of  State,  j   *'' 

I,  Thomas  L.  Thompson,  Secretary  of  State  of  the  State  of  California,  hereby  certify 
that  the  foregoing  is  a  full,  true,  and  correct  copy  of  a  Commission  and  power  of  attor- 
ney, duly  executed  as  therein  set  forth,  by  George  C.  I'erkins,  Governor  of  the  State  of 
California,  on  the  first  day  of  March,  A.  D.  1871,  at  the  City  and  County  of  Sacramento, 
and  caused  the  great  seal  of  said  State  to  be  thereunto  affixed,  as  therein  set  forth. 
•  In  testimony  whereof,  I  hereunto  set  my  hand,  and  have  hereunto  affixed  the  great 
seal  of  State  of  California,  at  the  City  of  Sacramento,  this  ninth  (9th)  day  of  February, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-three. 

[seal.]  THOS.  L.  THOMPSON, 

Secretary  of  State  of  the  State  of  California. 


EXHIBIT  No.  2^. 

February  16, 


Hon.  0.  Welbohn,   U.  S.  H.  R. 

Dear  Sir:  Permit  me  to  call  your  attention  to  the  fact  that  the  Secre- 
tar}"  of  War  in  his  estimates  to  Congress  asks  for  $25,000  in  order  to  enable 
him  to  execute  the  Act  of  Congress,  twenty-seventh  June,  1882.  In  exam- 
ining State  claims,  I  am  doing  all  I  can  as  State  Agent  for  California, 
Oregon,  and  Nevada,  with  our  delegations,  and  because  all  three  of  said  States 
are  interested  therein,  and  as  Texas  is  also  interested  therein,  may  I  ask 
your  considerate  attention  to  the  matter,  believing  as  I  do,  that  a  forcible 
word  from  you  to  the  members  of  the  Appropriation  Committee  having  the 
Sundry  Civil  Bill  in  charge,  would  secure  said  item  in  said  bill.  I  shall 
also  give  to  our  Pacific  Coast  Senators  such  data  in  regard  thereto  as  may 
aid  the  matter  in  the  Senate. 

Yours  very  truly, 

JOHN  MULLAN, 
State  Agent  for  California,  Oregon,  and  Nevada. 


Forty-eighth  Congress,  second  session.    H.  R. 

In  the  Senate  of  the  United  States.     February  19, 1885 — Referred  to  the 
Committee  on  Appropriations  and  ordered  to  be  printed. 

AMENDMENT 

Intended  to  be  proposed  by  Mr.  Dolph  to  the  bill  (H.  R.  —  )  making 
appropriations  for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  eighty-six,  and  for  other 
purposes,  viz.:  Insert  the  following: 

Examination  of  State  claims  under  Act  of  June  twenty-seventh,  eighteen 
hundred  and  eighty-two:  For  payment  of  expenses  of  a  Board  of  three 
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officers  of  the  army  to  be  detailed  to  assist  the  Secretary  of  War  in  ex- 
amining and  reporting  upon  the  claims  of  the  States  and  Territories  named 
in  the  Act  of  June  twenty-seventh,  eighteen  hundred  and  eighty-two  (chap- 
ter two  hvmdred  and  forty-one  of  the  laws  of  the  Forty-seventh  Congress, 
first  session),  while  on  such  duty. including  clerk  hire. hotel,  traveling,  and 
such  other  necessary  expenses  as  shall  be  approved  by  the  Secretary  of 
War;  provided  that  said  officers  shall,  before  proceeding  to  the  discharge 
of  said  duties,  be  sworn  that  they  will  carefully  examine  said  claims,  and 
that  they.will.  to  the  best  of  thefr  ability,  make  a  just,  true,  and  impartial 
statement  thereof,  as  required  by  said  Act;  this  amount  to  be  immediately 
available,  twentv-five  thousand  dollars. 


EXHIBIT  No.  3. 

Forty-ninth  Congress,  first  session.    Senate.    Mis.  Doc.  No.  54. 

LETTER  FROM  THE  SECRETARY  OF  WAR  TO  HON.  S.  B.  MAXEY, 

In  relation  to  the  claim  of  the  State  of  Texas,  presented  under  the  Act  of 

June  27]  1882. 

January  29.  1886 — Referred  to  the  Committee  on  Appropriations,  and 
ordered  to  be  printed. 

War  Department.  ) 

Washington  City,  January'  17,  1886.  j 

Sir:  Referring  to  our  recent  conversation  in  regard  to  the  claim  of  the 
State  of  Texas,  presented  under  the  Act  of  June  27.  1882  (22  Stats..  Ill, 
112),  I  have  the  honor  to  inform  you  that  the  first  installment  of  the  claim 
(amount,  $671,400  29)  came  before  the  Department  from  the  Third  Aud- 
itor of  the  Treasury  July  9,  1884.  and  the  action  then  taken  in  the  matter 
appears  in  the  letter  from  this  Department  to  Mr.  Dorn,  dated  July  16, 
1884,  copv  herewith.  The  papers  therein  mentioned  were  returned  to  the 
agent  of  the  State  July  25, 1884.  November  2. 1885.  the  Third  Auditor  of  the 
Treasurv  wrote  to  the  Department,  transmitting,  through  Mr.  W.  H.  Pope, 
agent  of  the  State,  the  papers  in  the  claim,  which  papers  were  received 
here  November  17,  1885,  and  they  are  now  being  stamped  and  marked. 

In  regard  to  the  subject  of  the  State  claims  mentioned  in  said  Act.  I  beg 
to  inform  you  that  the  great  difficulty  experienced  in  disposing  of  the  claim 
of  the  State  of  Kansas"  the  first  one  presented  thereunder,  has  caused  the 
Department  to  delay  taking  up  the  other  claims  pending.  While  the  title 
of  the  Act,  and  the  wording  of  the  fii'st  section  thereof,  would  seem  to  con- 
vey the  impression  that  the  claims  were  to  be  adjusted  by  the  Secretary 
of  the  Treasurv,  "  with  the  aid  and  assistance  of  the  Secretary  of  War,'' 
the  whole  duty  of  examining  and  auditing  the  claims  was.  by  Section  2, 
imposed  upon  the  Secretary  of  Wai*.  lea^'ing  the  Treasury  Department  the 
simple  duty  of  verif^nng  the  computations  of  the  Secretary  of  War. 

The  policv  thus  indicated  differed  -nidely  from  that  prescribed  in  Section 
236  of  the  Revised  Statutes,  that  "all  claims  and  demands  whatever  by 
the  United  States,  or  against  them,  and  all  accounts  whatever  in  which  the 
United  States  are  concerned,  either  as  debtors  or  as  creditors,  shall  be  set- 
tled and  adjusted  in  the  Department  of  the  Treasury.''  and  difiers  also  from 
the  pro^■isions  for  the  adjudication  of  State  claims  under  the  Act  of  July 
27, 1861  (12  Stats.,  page  276),  which  were  ''to  be  settled  upon  proper  vouch- 
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ere,  to  be  filed,  and  passed  upon  by  the  proper  accounting  ofiBcers  of  the 
Treasury." 

The  claims  arising  under  the  Act  are  said  to  amount  to  $10,000,000  (that 
of  Texas  is  now  stated  at  $1,842,443  78),  and  the  vast  labor  of  examining 
the  papers,  pointing  out  the  e^'idence  required  to  perfect  the  vouchers  and 
show  the  necessity  of  calling  out  the  militia,  whose  sernces  are  charged 
for,  fixing  the  rate  to  be  allowed  on  each  voucher,  and  tabulating  the  same, 
many  thousand  in  number,  must  be  performed  by  the  Secretary  of  War, 
and  no  proxasion  has  been  provided  by  Congress  for  this  laborious  work. 

Two  years  were  consumed  in  disposing  of  the  claim  of  the  State  of  Kan- 
sas, and  if  the  same  course  is  to  be  pursued  with  the  other  claims  arising 
under  the  Act,  it  will  be  some  time  before  the  claim  of  Texas  is  reached; 
that  of  Nevada  being  next  in  order  of  receipt. 

The  subject  of  the  claims  was  brought  to  the  attention  of  Congress  at  the 
last  ses.sion  (see  report  of  Secretary  of  War  for  1884,  pages  4,  5,  and  esti- 
mates for  1886  on  page  206,  of  House  Ex.  Doc.  Xo.  5,  Forty-eighth  Con- 
gress, second  ses.sion),  and  it  has  again  been  presented  in  the  Secretary's 
report  for  1885  (pages  35  and  36).  An  estimate  to  defray  the  cost  of  exam- 
ining the  claims  will  be  found  on  page  225  of  House  Ex.  Doc.  Xo.  5.  Forty- 
ninth  Congress,  first  session. 

I  inclose  draft  of  a  bill  which,  if  enacted,  will  enable  the  Department  to 
dispose  of  the  matter. 

Copies  of  the  above  mentioned  reports  are  inclosed. 
Very  respectfully,. 


Hon.  S.  B.  Maxey,  United  States  Senate. 


WM.  C.  EXDICOTT, 

Secretarv  of  War. 


EXHIBIT  No.  4. 

Forty-ninth  Congress,  first  session.    S.  12^. 

In  the  Senate  of  the  United  States.     January  29,  1886. 
Mr.  Maxey  introduced  the  following  bill,  which  was  read  twice,  and 
referred  to  the  Committee  on  Appropriations: 

A  BILL 

To  enable  the  Secretary  of  War  to  examine  the  claims  of  the  States  of  Texas, 
Colorado,  Oregon,  California,  and  Nevada,  and  the  Territories  of  Wash- 
ington and  Idaho,  as  directed  by  the  Act  approved  June  tv:enty-seventh, 
eighteen  hundred  and  eighty-two,  chapter  two  hundred  and  forty-one  of  the 
laws  of  the  Forty-seventh  Congress,  first  session. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  sum  of  twenty-five  thou- 
sand dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appro- 
priated out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  for 
payment  of  the  expenses  of  a  board  of  three  officers  of  the  army  to  be 
detailed  to  assist  the  Secretary  of  War  in  examining  and  reporting  upon 
the  claims  of  the  States  and  Territories  named  in  the  Act  of  June  twenty- 
seventh,  eighteen  hundred  and  eighty-two  (chapter  two  hundred  and  forty- 
one  of  the  laws  of  the  Forty-seventh  Congress,  first  session),  while  on  such* 
duty,  including  clerk  hire,  hotel,  traveling,  and   such   other  necessary 
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expenses  as  shall  be  approved  by  the  Secretary  of  War;  provided,  that 
said  officers  shall,  before  proceeding  to  the  discharge  of  said  duties,  be 
sworn  that  they  will  carefully  examine  said  claims,  and  that  they  will,  to 
the  best  of  their  ability,  make  a  just,  true,  and  impartial  statement  thereof, 
as  required  by  said  Act;  this  amount  to  be  immediately  available. 


EXHIBIT  No.  5. 

Forty-ninth  Congress,  first  session.    H.  R.  9478. 

In  the  Senate  of  the  United  States.  July  1,  1886 — Referred  to  the  Com- 
mittee on  Appropriations  and  ordered  to  be  printed. 

AMENDMENT 

Intended  to  be  proposed  by  Mr.  Maxey  to  the  bill  (H.  R.  9478)  making 
appropriations  for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  eighty-seven,  and  for 
other  purposes,  viz.:  Insert  the  following: 

That  the  sum  of  twenty-five  thousand  dollars,  or  so  much  thereof  as 
may  be  necessary,  is  hereby  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  for  payment  of  the  expenses  of  a  board  of 
three  officers  of  the  army  to  be  de1?ailed  to  assist  the  Secretary  of  War  in 
examining  and  reporting  upon  the  claims  of  the  States  and  Territories 
named  in  the  Act  of  June  twenty-seventh,  eighteen  hundred  and  eighty- 
two  (chapter  two  hundred  and  forty-one  of  the  laws  of  the  Forty-seventh 
Congress,  first  session),  while  on  such  duty,  including  clerk  hire,  hotel, 
traveling,  and  such  other  necessary  expenses  as  shall  be  approved  by  the 
Secretar}'-  of  War;  provided,  that  said  officers  shall,  before  proceeding  to 
the  discharge  of  said  duties,  be  sworn  that  they  will  carefully  examine 
said  claims,  and  that  they  will,  to  the  best  of  their  ability,  make  a  just, 
true,  and  impartial  statement  thereof,  as  required  by  said  Act;  this  amount 
to  be  immediately  available. 


EXHIBIT  No.  6. 

The  reading  of  the  bill  was  resumed.  The  next  amendment  of  the  Com- 
mittee on  Appropriations  was,  after  line  2160,  to  insert: 

Examination  of  claims  of  certain  States  and  Territories :  To  enable  the  Secretary  of  War 
to  make  examination  and  report  upon  the  claims  of  the  States  and  Territories  named  in 
the  Act  of  June  27,  1882  (chapter  241  of  the  laws  of  the  Forty-seventh  Congress,  first  ses- 
sion), $7,500,  said  sum  to  be  expended  in  his  discretion. 

Mr.  Edmunds.  I  should  like  to  have  the  Chairman  explain  that  fully. 
What  are  these  claims? 

Mr.  Allison.  These  are  the  Indian  hostility  claims.  An  Act  was  passed 
June  27,  1882.  I  wish  to  amend  the  amendment  by  inserting  $10,000  in 
the  line  2167  instead  of  $7,500. 

Mr.  Edmunds.  I  wish  the  Senator  would  explain  a  little  more  fully 
what  this  provision  is  of  1882. 

Mr.  Allison.  The  Senator  has  the  statutes.  It  applies  to  several  States 
and  Territories.  It  applies  to  Kansas,  Texas,  Oregon,  and,  I  think,  Nevada. 
The  State  of  Kansas  has  had  her  claim  settled  and  paid,  and  the  State  of 
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Texas,  I  believe,  is  now  having  her  claims  examined.  It  is  necessary  for 
the  Secretary  of  War  to  have  an  appropriation  for  the  purpose  of  enabling 
the  proper  officers  of  the  Government  to  make  these  examinations.  It  is 
merely  intended  to  cover  expenditures. 

Mr.  Hoar.     What  are  they? 

Mr.  Allison.     The  examinations  are  made  by  the  regular  army  officers. 

Mr.  Hoar.     What  is  the  nature  of  the  claims? 

Mr.  Allison.     They  arise  out  of  Indian  wars. 

INIr.  Edmunds.     It  is  a  pretty  broad  statute. 

Mr.  Allison.     So  it  is. 

Mr.  Edmunds.  I  should  be  glad  to  have  a  little  attention  given  to  this. 
This  Act  of  the  twenty-seventh  of  June,  1882,  chapter  241  of  the  laws  of 
the  first  session  of  the  Forty-seventh  Congress  (volume  22,  page  111),  pro- 
\ddes — 

That  the  Secretary  of  the  Treasury  is  hereby  authorized  and  directed,  with  the  aid  and 
assistance  of  the  Secretary  of  War — 

Which  I  suppose  implies  military  assistance  by  the  armies  of  the  United 
States — 

To  cause  to  be  examined  and  investigated  all  the  claims  of  the  States  of  Texas,  Colorado, 
Oregon,  Nebraska,  California,  Kansas,  and  Nevada,  and  the  Territories  of  Washington 
and  Idaho,  against  the  United  States  of  America  for  monej's  alleged  to  have  been  expended 
and  for  indebtedness  alleged  to  have  Vjeen  assumed  bj'^  said  States  and  Territories  in 
organizing,  arming,  equipping,  supplying,  clothing,  subsisting,  transporting,  and  paying 
the  volunteer  and  military  forces  of  said  States  and  Territories  called  into  active  service 
by  the  proper  authorities  thereof,  between  the  fifteenth  day  of  April,  in  the  year  1861,  and 
the  date  of  this  Act. 

Being  a  period  of  twenty  years  in  round  numbers — 

To  repeal  invasions  and  Indian  hostilities  in  said  States  and  Territories  and  upon  their 
borders,  including  all  proper  expenses  necessarily  incurred  by  said  States  and  Territories 
on  account  of  said  forces  having  been  so  called  into  active  service  as  aforesaid,  and  also 
all  proper  claims  paid  or  assumed  by  said  States  and  Territories  for  horses  and  equip- 
ments actually  lost  by  said  forces  while  in  line  of  duty  in  active  service  (excepting  and 
excluding  therefrom  any  claim  said  State  of  Oregon  niay  have  for  money  expended  and 
indebtedness  assumed  or  incurred  in  suppressing  Modoc  Indian  hostilities  during  the  Modoo 
Indian  war,  and  in  defending  that  State  from  invasion  by  said  Indians  during  the  years 
1872  and  1873,  which  were  submitted  to  and  passed  upon,  by  either  approval  or  rejection, 
by  Inspector-General  James  A.  Hardie,  United  States  Army).  Said  accounts  for  and  on 
behalf  of  said  State  of  Texas  shall  be  confined  to  claims  arising  since  the  twentieth  day  of 
October,  18fi5,  and  shall  include  the  necessary  expenses  of  defense  against  Mexican  raids 
or  invasions,  as  well  as  those  for  defense  against  Indian  hostilities,  and  for  and  on  behalf 
of  said  Territories  of  Idaho  and  Washington  for  said  claims  arising  in  the  years  1877  and 

Then  it  makes  sundry  limitations.  That  Act  is  four  years  old  and 
upward,  and  I  should  like  to  ask  the  Chairman  of  the  committee  how  much 
money  has  been  appropriated  already  for  these  examinations  and  reports. 

Mr.  Allison.  This  is  the  first  appropriation,  I  will  say  to  the  Senator 
from  Vermont,  for  this  purpose,  but  it  has  been  estimated  for  by  every  Sec- 
retary of  War  since  the  passage  of  this  Act.  Secretary  Lincoln  estimated 
$25,000,  and  the  present  Secretary  estimated  $25,000,  and  wrote  to  the 
committee  a  very  urgent  letter  respecting  it,  and  stated  that  these  claims 
were  being  pressed.  They  are  on  file  in  the  War  Department,  and  they 
are  being  pressed  by  the  States  interested,  and  it  is  absolutely  necessary 
that  he  shall  have  a  small  fund — he  estimated  for  a  fund  of  '$25,000 — to 
enable  him  to  make  a  critical  and  careful  examination  of  these  claims. 
The  Committee  on  Appropriations  inserted  $7,500,  and  have  instructed  me 
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since  that  to  move  to  increase  it  to  $10,000.     I  therefore  move  that  amend- 
ment to  the  amendment  of  the  committee. 

Mr.  Edmunds.     It  is  a  very  dangerous  law. 

Mr.  AlHson.     So  it  is,  but  it  is  there. 

Mr.  Edmunds.  I  think  we  might  well  hold  up  a  little  while  and  see 
about  that. 

Mr.  Allison.  It  is  very  difhcult  to  hold  up  without  repealing  the  law. 
The  Committee  on  Appropriations  on  examination  of  the  question  felt  that 
it  was  important  to  make  some  provision  in  order  to  give  the  Secretary  of 
War  an  opportunity  to  make  a  careful  investigation  of  these  claims. 

j\[r.  Edmunds.  It  is  no  more  difficult  to  hold  up  than  it  has  been  for 
four  years  last  past,  I  suppose.  There  is  no  gravitation  that  increases  the 
rapidity  of  the  pressure. 

Mr.  Allison.  But  the  Secretary  of  AVar  has  already  made  some  examina- 
tions. The  State  of  Kansas  has  had  all  her  claims  presented,  examined, 
and  paid. 

Mr.  Edmunds.     Out  of  what  fund  was  the  examination  made? 

Mr.  Allison.     It  was  made  without  any  additional  appropriation. 

Mr.  Edmunds.     Why  can  it  not  be  done  again? 

Mr.  Allison.  There  was  no  appropriation  made  for  the  examination  of 
those  claims;  but  there  has  been  one  appropriation  made  for  the  payment 
of  the  Kansas  claims,  an  appropriation  of  $230,000. 

Mr.  Edmunds.  Do  you  mean  to  say  $230,000  has  been  spent  in  the 
examination  already? 

Mr.  Allison.  No;  I  say  claims  have  been  examined  to  the  extent  of 
$230,000  of  the  State  of  Kansas  and  have  been  paid  by  appropriations 
under  that  law.  The  claims  of  the  State  of  Texas  I  think  are  much  larger 
than  the  claims  of  the  State  of  Kansas,  and  the  claims  of  the  other  States 
and  Territories  are  on  file  in  the  War  Department,  and  the  Secretary  of 
War  desires  to  make  a  careful  and  critical  examination  of  certain  of  these 
claims,  and  he  has  no  fund  with  which  to  make  that  examination.  This 
appropriation  is  for  that  purpose. 

The  President  pro  tempore.  The  question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Iowa  [Mr.  Allison]  to  the  amendment  of  the 
Committee  on  Appropriations. 

]Mr.  Dolph.  I  desire  to  say  in  regard  to  this  law  that  although  it  was 
passed  before  I  became  a  member  of  this  body  I  have  examined  it  since, 
and  the  class  of  claims  payment  of  which  is  provided  for  under  the  Act 
referred  to  by  the  Senator  from  Vermont  is  a  class  of  claims  that  has  always 
been  paid  by  the  General  Government.  The  States  have  always  been 
reimbursed  for  expenses  in  defending  themselves  against  Indian  hostilities 
and  against  invasions.  There  is  not  a  precedent  to  the  contrary  since  the 
Constitution  was  formed. 

Mr.  Edmunds.  Does  the  Senator  mean  to  say  that  was  the  breadth  of 
this  Act  of  1882. 

Mr.  Dolph.  Yes,  sir,  and  some  Acts  have  gone  further.  I  took  occasion 
in  making  a  report  on  the  claim  of  the  State  of  New  York  to  cite  all  the 
Acts  that  had  ever  been  passed,  and  many  of  the  reports  that  had  been 
made  on  the  claims  of  States — a  report  I  made  at  the  last  session  of  Con- 
gress, in  which  I  examined  the  matter  thoroughly. 

I  sa}^  these  are  a  class  of  claims  that  have  always  been  paid  to  the  States. 
The  claims  of  Kansas  have  been  examined  and  reported  upon  and  paid, 
appropriations  ha\ang  been  made  for  them.  Now  the  Secretary  of  War 
reports  that  not\^^thstanding  he  details  officers  of  the  army  to  make  these 
examinations  and  audit  these  claims,  it  requires  money  to  pay  the  expense 
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of  office  rent,  I  think,  and  clerk  hire  and  some  other  incidental  expenses 
in  the  examination  of  the  claims;  and  he  has  asked,  as  the  preceding  Sec- 
retary of  War,  his  predecessor,  asked,  $25,000  for  that  purpose. 

The  senior  Senator  from  Texas  [Mr.  Maxe}']  introduced  a  bill  at  the 
present  session,  and  I  am  not  sure  but  it  passed  the  Senate,  making  an 
appropriation  of  $25,000  for  that  purpose.  I  am  only  sorry  that  he  is  not 
in  his  seat. 

INIr.  Plumb.  That  bill  is  in  the  Committee  on  Appropriations,  and  has 
not  been  passed. 

Mr.  Dolph.     I  know  that  it  has  not  passed  the  House. 

INIr.  Allison.  It  has  not  passed  the  Senate.  It  was  referred  to  the  Com- 
mittee on  Appropriations. 

Mr.  Dolph.  This  is  a  small  sum,  but  it  will  enable  the  work  to  be  car- 
ried on.  The  claims  have  been  presented,  but  they  can  not  be  examined 
without  an  appropriation.     I  am  certain  the  appropriation  is  a  proper  one. 

Mr.  Plumb.  There  can  not  be  any  doubt  in  my  judgment  that  the  Gov- 
ernment is  committed  not  by  this  law,  but  by  precedents  that  run  clear 
back  through  the  history  of  all  the  States  in  the  Union,  including  the  State 
of  Vermont,  the  State  of  New  York,  and  all  the  older  States  that  had  to  do 
with  the  question  of  defense  against  Indians  and  other  public  enemies, 
except  it  may  be  in  regard  to  the  payment  for  horses.  This  law  is  certainly 
no  broader  than  the  bills  that  have  been  passed  from  time  to  time  for  the 
allowance  of  claims  of  the  various  States. 

I  had  occasion  many  years  ago,  when  I  first  introduced  a  bill  on  this 
subject,  and  which  was  finally  incorporated  in  the  law  referred  to,  to  run 
that  question  down  very  thoroughly,  and  I  was  very  much  surprised  to 
find  the  number  of  precedents  there  were  for  action  of  that  kind  at  a  very 
early  date,  the  Senator  from  Oregon  says  extending  through  the  entire 
history  of  the  Republic.  It  is  true  also,  as  stated  by  the  Senator  from 
Iowa,  that  the  State  of  Kansas  has  gotten  its  pay,  or  the  largest  portion  of 
it,  under  this  law,  amounting  to  about  $230,000. 

I  believe  that  the  appropriation  ought  to  be  made.  While  I  shall  not 
at  all  object  to  making  it  $10,000 — and  I  think  possibly  that  under  the  cir- 
cumstances that  may  be  the  wiser  thing  to  do — I  still  have  a  conviction, 
growing  out  of  an  experience  which  I  will  not  here  narrate,  that  it  is  a 
much  larger  sum  than  would  be  really  necessary,  if  we  could  only  apply 
to  the  administration  of  the  War  Department  in  this  matter  the  rules  that 
apply  in  the  transaction  of  ordinary  private  business. 

Mr.  Edmunds.     That  is  to  have  the  officers  work. 

Mr.  Plumb.  This  determination  will  be  arrived  at  upon  the  judgment 
of  army  officers  detailed  for  that  purpose;  and  while  it  is  true  that  in  the 
paucity  of  room  which  exists  in  that  great  building,  which  has  already 
cost,  I  think,  about  $15,000,000,  there  is  not  space  there  to  assemble  a 
Board  of  three  officers  for  this  work;  the  only  thing  that  is  necessary  to  be 
done  is  to  rent  a  building  in  which  they  can  be  stored.  I  think  myself 
that  if  we  could  have  this  matter  done  as  it  ought  to  be  done,  a  thousand 
dollars  would  be  ample;  but  I  have  had  experience  enough  in  these  mat- 
ters to  know  that  a  thousand  dollars  does  not  amount  to  much  in  these 
cases,  and,  so  far  as  I  am  concerned,  I  am  entirely  willing  to  accede  to  the 
proposed  amendment  of  $10,000.  The  Secretary  wanted  $25,000,  and  as 
far  as  I  am  concerned  I  am  glad  to  get  oft'  at  $10,000.  The  experience 
that  I  have  had,  as  I  said,  indicates  that  that  is  outside  the  necessities  of 
the  situation. 

Mr.  Edmunds.  This  Act  of  1882  is  broader  than  Indian  hostilities.  It 
includes  invasions,  and  it  seems  to  imply  that  any  State  or  Territory  may, 
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on  its  own  account,  and  in  its  own  discretion,  proceed  to  resist  invasion, 
and  prepare  to  suppress  it,  and  to  suppress  Indian  hostilities,  and  come  to 
the  Treasury  of  the  United  States  to  be  reimbursed  for  whatever  it  has 
expended  on  its  own  account,  and  in  its  own  way,  and  in  its  own  discre- 
tion, for  such  purposes. 

I  was  under  the  impression — ^I  do  not  remember  this  law;  I  was  not  in 
the  City  of  Washington  at  the  time  the  Act  passed — I  was  under  the  im- 
pression that  it  was  the  mission  of  the  United  States  itself,  as  the  Govern- 
ment of  the  whole  people  for  the  whole  people,  to  repress  Indian  hostilities, 
and  to  repress  and  prevent  invasions,  and  to  resist  invasions,  and  that  it 
must  be  a  very  rare,  and  urgent,  and  extreme  case,  indeed,  in  which  a 
State  or  Territory  would  be  justified  in  resorting  to  military  force  to  do 
either  of  these  things.  That  is  a  case  extreme  and  sudden  as  where  the 
President  of  the  United  States,  the  Commander-in-Chief  of  all  its  armies 
and  all  its  militia,  had  not  time  in  the  emergency  to  act  and  to  bring  the 
force  of  the  Government  of  the  whole  people  to  bear  for  the  objects  named 
in  this  law. 

It  will  be  an  agreeable  surprise  to  the  taxpayers  of  the  State  of  Vermont, 
who  had  some  experience  of  this  kind  during  the  war  that  is  now  called 
the  confederate  war,  but  used  to  be  called  the  war  of  the  rebellion,  in  rais- 
ing troops  to  resist  confederate  attacks  from  the  friendly  and  allied  territory 
of  Canada.  We  had  never  gotten  up  to  the  idea — and  probably  my  peo- 
ple in  Vermont  never  observed  this  Act — that  the  expense  to  which  the 
State  of  Vermont  went  in  putting  troops  on  the  border  when  the  confed- 
erate authorities,  as  they  were  called,  were  fomenting  invasions  from  that 
side  of  the  country,  as  they  had  under  the  laws  of  war  a  perfect  right  to 
do,  and  as  the  English,  favoring  their  side,  were  perfectly  willing  they 
should  do,  were  to  be  paid  for  out  of  the  Treasury  of  the  United  States. 

It  will  be  rather  an  agreeable  surprise  to  us  that  we  are  to  get  one  or  two 
hundred  thousand  dollars  on  the  theory  of  this  Act  and  on  this  investiga- 
tion; and  that  rather  leads  me  from  a  local  motive  to  be  in  favor  of  this 
investigation;  but  I  am  very  much  afraid  (to  come  back  to  the  philosophy 
and  propriety  of  the  thing)  that  this  Act  of  1882  goes  altogether  too  far, 
and  seems  to  be  a  continuing  authority  to  the  States  and  to  the  Territories 
to  go  on  their  own  discretion,  and  in  their  own  way,  and  do  whatever  they 
like,  or  think  fit  and  proper,  to  resist  any  invasion  that  they  may  suspect 
that  is  about  to  be  made,  or  any  hostilities  that  are  about  to  break  out.  I 
do  not  think  it  is  a  very  safe  Act. 

Mr.  Cockrell.  Mr.  President,  I  am  very  sorry  indeed  that  the  aspira- 
tions of  the  distinguished  Senator  from  Vermont  prevent  him  from  speak- 
ing of  the  "war  of  the  rebellion,"  and  that  he  has  got  to  be  so  par- 
ticular, fearing  that  he  may  offend  the  sensibilities  of  those  engaged  in 
that  war,  that  he  calls  it  the  war  of  the  confederacy.  I  hope  the  Senator 
will  not  indulge  in  that  expression  any  more.  Call  it  by  its  right  name — 
the  war  of  the  rebellion. 

Mr.  President,  I  drew  the  bill  that  is  under  discussion.  Sundry  bills  on 
this  question  were  referred  to  me  in  the  Committee  on  Military  Affairs, 
and  I  prepared  this  bill  to  meet  all  the  cases,  and  I  challenge  the  Senator 
from  Vermont,  or  any  other  Senator,  to  show  from  1789  down  to  this  time 
one  solitary  law  as  well  guarded,  as  carefully  guarded,  as  closely  guarded 
as  this  law  is.  I  examined  every  solitary  Act  on  this  question;  I  exam- 
ined all  the  appropriations  that  had  been  made,  and  I  put  every  provision 
in  this  bill  that  had  ever  been  put  in  any  other  bill  in  covering  the  expendi- 
tures to  be  made  under  it. 

Read  Section  2: 
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Sec.  2.  That  no  higher  rate  shall  be  allowed  for  the  services  of  said  forces,  and  for  sup- 
plies, transportation,  and  other  proper  expenses,  than  was  allowed  and  paid  by  the  United 
States  for  similar  services  in  the  same  grade  and  for  the  same  time  in  the  Ignited  States 
Army  serving  in  said  States  and  Territories,  and  for  similar  supplies,  transportation,  and 
other  jiroper  expenses  during  the  same  time  furnished  the  Lnited  States  Army  in  the 
same  country. 

That  did  not  give  the  States  and  Territories  any  opportunity  of  making 
any  change  over  and  above  what  the  Army  of  the  United  States  was  at 
that  very  time  paying  in  that  region  of  country.     Now  read  further: 

And  no  allowance  shall  be  made  for  services  of  such  forces  except  for  the  time  during 
■which  they  were  engaged  in  active  service  in  the  field;  and  no  allowance  shall  be  made 
for  the  services  of  any  person  in  more  than  one  capacity  at  the  same  time,  or  for  any 
expenditures  for  which  the  Secretary  of  War  shall  decide  there  was  no  necessity  at  the 
time  and  under  all  the  circumstances. 

More  complete  guards  could  not  be  put  around  any  provision. 

Sec  3.  That  to  enable  the  said  officers  to  make  the  examination  and  investigation 
herein  authorized,  the  Governors  of  the  said  States  and  Territories,  respectively,  or  their 
duly  authorized  agents,  shall  file  with  the  Secretary  of  the  Treasury  abstracts  and  state- 
ments of  all  such  claims  by  said  States  and  Territories,  showing  the  amounts  of  such 
expenditures  and  indebtedness,  and  the  purposes  for  which  they  were  made,  and  accom- 
panied with  proper  vouchers  and  evidence. 

Sec  4.  That  the  Secretary  of  the  Treasury  shall,  at  the  earliest  practicable  time,  report 
to  Congress  for  final  action  the  results  of  such  examination  and  investigation,  and  the 
amount  or  amounts  found  to  have  been  properly  expended  for  the  purposes  aforesaid; 
provided,  that  whenever  the  examination  of  the  accounts  of  any  State  or  Territory  here- 
inbefore mentioned  shall  have  been  completed,  the  same  shall  be  separateh^  reported  to 
Congress,  without  reference  to  the  final  examination  of  the  accounts  of  any  other  State 
or  Territory. 

This  law  provided  that  the  Governors  of  the  States  and  Territories 
should  file  with  the  Secretary  of  the  Treasury  an  itemized  account  of  every 
.claim  for  which  they  asked  reimbursement,  accompanied  by  vouchers  and 
receipts  for  the  sum.  This  was  to  be  done  before  any  action  was  taken. 
Then  the  officers  of  the  army,  the  regular  officers,  and  the  officers  of  the 
Treasury  Department,  were  to  examine  all  these  accounts,  and  the  closest 
scrutiny  was  required  to  be  given.  They  were  prohibited  from  allowing 
these  States  and  Territories  any  more  than  the  regular  army  acting  in  its 
ordinary  capacity  was  allowing  at  the  same  time  and  place,  and  they  were 
not  allowed  to  pay  these  volunteer  troops  for  any  time  except  when  they 
were  in  active  ser\dce  in  the  field  in  pursuit  of  Indians. 

It  is  well  known  to  every  Senator  here  that  in  almost  all  the  Western 
States  and  Territories  there  have  been  Indian  outbreaks  where  the  Indians 
would  have  completed  their  raid  and  their  depredations  before  the  Presi- 
dent of  the  United  States  could  have  gotten  a  regular  soldier  within  one 
hundred  miles  of  the  place  unless  he  was  stationed  there.  Look  at  the 
raid  that  was  made  through  Kansas.  Its  traces  remain  there,  the  remains 
of  what  Avas  done  even  before  the  Governor  of  the  State  could  get  the  militia 
out  to  meet  the  raid.  So  it  was  in  Washington  Territory,  so  it  was  in  Ore- 
gon, and  so  it  was  in  other  places. 

This  law  was  provided  to  adjust  all  these.  Each  State  or  Territory  was 
coming  in  with  a  separate  bill,  and  these  were  all  taken  together,  and  this 
bill  was  provided  for  that  purpose.  In  many  other  cases  where  bills  have 
been  passed,  the  auditing  by  the  Treasury  and  War  Department  was  an 
absolute  settlement  of  the  claims,  and  they  were  paid;  but  in  this  case 
under  this  law,  even  after  the  Secretary  of  War  and  the  Secretary  of  the 
Treasury  have  both  adjudged  the  claims  to  be  just,  they  cannot  pay  a  dol- 
lar of  them.     They  simply  examine  them  and  then  report  them  back  to 
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Congress,  and  it  is  then  in  the  power  of  Congress  to  do  just  what  it  pleases — 
appropriate  or  not. 

There  has  only  been  one  State  whose  claims  have  been  entirely  complete 
and  reported  to  Congress,  and  that  was  the  State  of  Kansas;  the  accounts 
of  that  State  were  in  a  nearer  state  of  completion  than  any  other,  and 
probably  (unless  possibly  Texas  may  be  as  large)  Kansas  had  the  largest 
claims  of  any  State  or  Territory.  There  were  for  years  separate  bills  pend- 
ing here,  and  they  had  been  reported  favorably,  and  had  passed  the  Sen- 
ate once,  I  believe,  for  the  reimbursement  of  Kansas  alone,  appropriating 
a  certain  amount  of  money.  At  the  Congress  of  1882,  all  these  bills  were 
put  together,  and  this  law  was  prepared  and  was  passed.  There  was  a 
report  made  in  the  case,  quite  a  lengthy  report,  giving  the  whole  history 
of  it. 

The  bill  was  prepared  and  reported,  and,  after  full  investigation,  became 
a  law,  and  I  assure  the  Senator  from  Vermont  that  if  that  law  is  followed 
there  can  be  no  smndling  under  it,  there  can  be  no  advantage  taken.  The 
Governors  have  to  file  the  accounts,  itemized,  with  the  vouchers  and  the 
receipts.  Then  the  Department  investigates  them,  and  by  the  rules  there 
they  report  what  the}'  think  ought  to  be  allowed,  and  then  Congress  deter- 
mine whether  they  will  pay  a  dollar  or  not. 

Mr.  Hawley.  I  think  the  question  before  the  Senate  is  not  upon  the 
merits  of  that  statute,  but  the  question  is  whether  the  United  States  will 
examine  these  papers  with  a  view  of  either  refusing  or  paying  these  claims. 
I  have  not  observed  that  claims  diminish  with  age.  The  evidence  de- 
creases but  the  claim  has  usually  grown. 

One  other  observation  I  wish  to  make  to  my  friend,  the  Senator  from 
Vermont.  He  intimated  that  if  the  statute  had  been  known  to  be  in  force 
it  was  possible  Vermont  might  have  gained  some  benefit  from  this  appro- 
priation for  repelling  invasions  from  Canada  during  the  war  of  the  rebellion. 
This  is  a  little  mistake.  He  will  find  himself  without  any  benefit  under 
the  Act,  because  there  was  a  payment  made  to  the  State  of  Vermont  for 
expenses  incurred  in  protection  against  invasions  from  Canada  in  1864,  by 
the  Act  of  June  26,  1866,  amounting  to  $16,463  81,  and  the  amount  has 
been  paid. 

Mr..  Edmunds.     That  amount  has  been  paid,  but  the  others  have  not. 

The  President  pro  tempore.  The  question  is  on  the  amendment  proposed 
by  the  Senator  from  Iowa  to  the  amendment  of  the  committee. 

Mr.  Hawley.  .  I  still  have  the  floor.  I  was  only  going  to  add  in  response 
to  the  remark  of  the  Senator  from  Vermont  that  that  was  all  Vermont 
claimed  on  the  fourth  of  September,  1867,  apparently. 

Mr.  Edmunds.     We  had  not  the  Act  of  1882  in  force  at  that  time. 

Mr.  Hawley.  No;  the  Act  of  1882  was  not  in  force,  but  the  Senator 
referred  to  expenses  incurred  by  Vermont  in  attempting  to  protect  herself 
against  invasions  from  Canada  during  the  rebellion,  and  if  Vermont  failed 
to  present  her  bill  in  1867  when  she  had  an  opportunity  under  a  law  for 
that,  she  is  not  a  good  Yankee  State. 

Mr.  Edmunds.     Probably  not  a  law  to  this  effect  unhappily  at  that  time. 

Mr.  Maxey.  I  shall  not  go  over  the  ground  occupied  by  the  Senator  from 
Missouri.  I  was  mj'self  a  member  of  the  Committee  on  Militar}'  Aff"airs 
at  the  time  the  Act  of  1882  was  prepared  by  that  committee,  presented  to 
the  Senate,  passed  through  the  Senate  without,  as  far  as  I  remember,  a 
single  amendment  to  it,  went  to  the  House,  passed  the  House,  and  became 
a  law.  There  were  various  States  which  had  claims,  and  each  of  those 
States  had  presented  a  separate  bill,  Kansas,  Nevada,  Colorado,  Oregon, 
Texas,  and  by  amendments  placed  on  the  bill  after  it  came  to  the  Senate, 
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on  the  motion  of  the  late  Senator  from  CaHfornia,  IMr.  Miller,  California 
was  added.  There  was  also  the  Territory  of  Washington  and  there  were 
some  other  Territories  perhaps  included.  The  Committee  on  Military 
Aftairs  took  all  those  bills  and  directed  a  committee  bill  to  be  prepared, 
which  was  done  by  the  Senator  from  Missouri,  and  that  bill  passed  as  I  have 
stated. 

Now,  the  question  is,  shall  the  law  be  carried  out?  After  the  passage  of 
this  bill  in  1882,  Mr.  Lincoln  then  being  Secretary  of  War,  I  went  to  the 
War  Department  and  had  a  conversation  with  him.  He  stated  to  me  that 
there  was  a  necessity  for  an  appropriation  to  enable  him  to  carry  out  this 
law,  and  after  conferring  with  him  in  regard  to  it  he  sent  a  special  estimate 
to  the  Committee  on  Appropriations,  which  is  on  file  in  the  papers  of  that 
committee.  When  I  returned  to  the  Senate  from  the  War  Department  I 
prepared  an  amendment  to  the  appropriation  bill  then  pending,  sent  it  to 
the  Committee  on  Appropriations,  and  they  allowed  the  appropriation, 
which  was  $25,000.  It  came  to  the  Senate  and  passed  the  Senate.  No 
one  dissented.     It  was  lost  in  some  way  in  conference. 

During  the  present  session  of  Congress  I  had  another  conversation  with 
the  present  Secretary  of  War,  Mr.  Endicott,  on  the  same  subject.  He  took 
the  same  A-iew  as  Mr.  Lincoln,  that  this  appropriation  was  necessary  in  order 
to  the  faithful  execution  of  the  law.  He  took  the  same  course  that  Mr. 
Lincoln  had  taken.  I  proposed  the  amendment  to  the  Committee  on 
Appropriations.  That  committee  took  it  up.  That  was  also  $25,000,  but 
the  committee  reported  only  $7,500,  which,  in  my  judgment,  is  not  enough 
to  put  the  law  in  operation,  according  to  the  views  of  the  Secretary  of  War; 
and  the  amount  is  now  proposed  to  be  increased  to  $10,000. 

A  word  now  on  the  subject  of  precedents.  It  was  not  necessary  for  the 
Senator  from  Connecticut  to  have  stopped  at  the  precedent  for  Vermont. 
There  is  a  precedent  for  IMinnesota  and  many  other  States,  all  of  which 
were  examined  by  the  Committee  on  Military  Affairs  before  this  bill  was 
presented  from  that  committee  to  the  Senate.  But  there  can  be  no  ques- 
tion whatever,  where  a  State  honestly  and  in  good  faith  has  expended 
money  to  raise  forces  to  defend  her  own  people  when  there  are  not  sufficient 
troops  at  the  command  of  the  Federal  Government  to  give  them  protection, 
that  it  is  the  bounden  duty  of  the  State  to  proAdde  for  the  defense  of  her 
citizens  from  the  scalping-knife  of  the  Indian  or  from  the  raids  of  the  Mex- 
ican. 

That  there  were  raids  across  the  Rio  Grande  during  a  number  of  years 
into  Texas,  accompanied  by  robbery,  arson,  and  every  crime  known  to  the 
law,  is  a  part  and  parcel  of  the  history  of  this  country.  That  continued 
for  years,  and  the  State  of  Texas  as  a  matter  of  duty  to  her  own  citizens 
did  organize  forces  and  send  them  to  the  frontier  to  protect  her  citizens. 
Subsequently  the  United  States  Government  did  send  troops  there  in  suffi- 
cient numbers  to  furnish  defense,  and  I  was  informed  by  the  late  distin- 
guished General  of  the  Army,  the  brother  of  the  present  distinguished  pre- 
siding officer  of  the  Senate,  that  he  had  placed  on  the  frontier  of  Texas  a 
quarter  of  the  effective  force  of  the  entire  army.  It  was  absolutely  neces- 
sary to  the  defense  of  that  frontier  for  one  thousand  two  hundred  miles, 
and  a  large  portion  of  that  a  wilderness,  to  place  one  fourth  of  the  army 
there.  My  honored  colleague  [Mr.  Coke]  was  for  a  portion  of  that  time 
Governor  of  the  State,  and  as  a  matter  of  duty  he  called  out  forces  and 
did  defend  the  frontier. 

A  State  has  no  power  to  raise  and  support  armies.  It  is  the  duty  of  the 
Federal  Government  to  provide  for  the  common  defense,  and,  ex  necessitate 
rei,  when  the  duty  is  temporarily  devolved  on  the  States  to  raise  troops,  it 
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is  the  business  of  the  Government,  who  ought  to  exercise  that  duty,  to 
refund  the  money  thus  paid  by  the  State  for  the  common  defense. 

So,  Mr.  President,  the  attack  on  this  appropriation  goes  further  than  that. 
It  is  an  attack  on  the  majesty  of  the  law.  The  law  is  in  force  on  the  statute 
book,  and  the  proper  officer,  the  Secretary  of  War,  declares  that  he  can  not 
execute  that  law  without  the  aid  of  this  appropriation;  and  the  Appropri- 
ation Committee  has  done  its  duty  when  it  comes  forward  with  the  neces- 
sary appropriation  to  enable  the  Secretary  of  War  to  discharge  that  duty. 
Of  all  the  States  which  were  embraced  in  that  law,  the  State  of  Kansas 
and  that  only  has  received  the  amount  to  which  she  was  justly  entitled. 

That  claim  went  through  the  War  Department  and  went  through  the 
Treasury  Department.  They  came  to  Congress  and  the  necessary  appro- 
priation was  made.  Why  make  fish  of  one  and  flesh  of  another?  Why, 
having  paid  that  claim,  lock  and  bar  and  bolt  the  door  and  say  no  other 
State  shall  be  indemnified?  That  will  not  do.  It  is  not  just  and  it  is  not 
right  that  the  appropriation  should  be  refused. 

If  these  claims  are  not  just,  you  have  three  distinct  ways  of  closing  the 
matter  out,  I  say  to  the  Senator  from  Vermont.  First,  if  the  claims  are  not 
just  and  meritorious,  it  is  the  duty  of  the  Secretary  of  War  so  to  say.  Sec- 
ond, the  claims  are  visaed  by  the  Secretary  of  War  before  they  are  sub- 
mitted here  to  Congress,  and  after  all  that  is  done  the  claims  are  presented 
here  to  this  body;  and  it  is  for  Congress  after  full  investigation  to  determine 
whether  or  not  these  claims  shall  be  paid. 

De  Lolme  said  that  in  a  certain  difficulty  between  the  executive  and  the 
legislative  department  in  England  the  executive  could  supply  a  ship  of 
war  but  Parliament  could  leave  the  ship  stranded;  in  other  words,  he  would 
not  make  the  necessary  appropriation  to  carry  out  the  law  of  the  land. 
That  is  a  dangerous  method  of  thwarting  law,  and  there  is  no  need  for  it. 
If  these  claims  are  honest  we  have  here  the  means  of  determining  the  fact, 
and  if  they  are  honest  and  clear  we  should  pay  them.  If  they  are  not  hon- 
est claims  then  Congress  can  so  say  and  payment  be  disallowed:  but  in  the 
meantime  let  the  laAV  be  carried  out,  furnish  the  officers  of  the  Government 
the  means  of  examining  and  auditing  these  claims  and  presenting  them  in 
a  legal  and  intelligent  form  to  Congress  so  that  we  may  act  upon  them  and  ' 
determine  whether  or  not  they  should  be  allowed. 

I  hope  the  amount  will  be  raised  to  $10,000.  I  personally  believe  it  is 
all  we  can  get,  but  I  do  not  know  that  the  Secretary  of  War  can  carry  out 
the  Act  with  that,  but  he  can  start  with  that. 

My  State  is  no  more  interested  in  this  matter  than  the  State  of  Ohio,  the 
State  of  Nevada,  the  State  of  California,  the  State  of  Colorado,  and  the  Ter- 
ritories which  have  no  representation  in  this  body;  but,  sir,  in  the  name  of 
justice  and  fair  dealing  and  right  between  man  and  man  it  is  right  that 
these  States  if  they  have  a  claim  should  have  a  fair  and  just  way  of  pre- 
senting and  asserting  that  claim,  and  ii"  the  claims  are  honest  Congress 
shovild  allow  them. 

The  President  pro  tempore.  The  question  is  on  agreeing  to  the  amend- 
ment of  the  Senator  from  Iowa  to  the  amendment  of  the  Committee  on 
Appropriations. 

The  amendment  to  the  amendment  was  agreed  to. 

The  amendment  as  amended  was  agreed  to. 
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EXHIBIT  No.  6y2. 

Forty-eighth  Congress,  second  session.    S.  65G.    Calendar  No.,  1000.    Report  No.  984. 

In  the  Senate  of  the  United  States.     December  13,  1883. 

Mr.  Jones  of  Nevada,  asked  and,  by  unanimous  consent,  obtained  leave 
to  bring  in  the  following  bill;  which  was  read  twice  and  referred  to  the 
Comniittee  on  Claims. 

January  13,  1885 — Reported  by  Mr.  Dolph  with  amendments,  viz.:  Omit 
the  parts  struck  through  and  insert  the  parts  printed  in  italics. 

A   BILL 

For  the  henefit  of  the  States  of  California,  Oregon,  and  Nevada  (and  Nevada 

when  a  Territory). 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  whenever  the  Secretary  of 
the  Treasury  and  the  Secretary  of  War,  in  adjusting  the  claims  of  the 
States  of  California,  Oregon,  and  Nevada  (and  Nevada  when  a  Territory) 
arising  under  the  Acts  of  Congress  approved  July  twenty-seventh,  eighteen 
hundred  and  sixty-one,  and  June  twenty-seventh,  eighteen  hundred  and 
eighty-two  (United  States  Statutes,  volume  twelve,  page  two  hundred  and 
seventy-six,  and  volume  twenty-two,  page  one  hundred  and  eleven),  shall 
find  that  any  original  paper  relating  to  the  claims  of  said  States  as  pro- 
vided for  in  said  Acts  shall  have  been  lost,  destroyed,  or  missing,  iipon 
proof  thereof  a  copy  thereof,  and  copies  of  all  documents  and  papers  relating 
thereto,  may  be  certified  to  by  the  proper  State  officers  of  such  State  having 
custody  of  such  papers,  under  their  seals  of  office;  and  such  evidence,  and 
all  other  competent  secondary  evidence,  when  filed  with  the  Secretary  of  the 
Treasury  or  Secretary  of  War,  shall  be  received  by  them  in  lieu  of  such 
lost  original  paper,  and  used  in  evidence  in  the  adjustment  of  their  said 
claims  in  all  respects  as  said  original. 

Forty-eighth  Congress,  second  session.    Senate.    Report  No.  984. 

In  the  Senate  of  the  United  States,  January  13,  1885 — Ordered  to  be 
printed. 

Mr.  Dolph,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT. 

[To  accompany  bill  S.  C5G.] 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (S.  656)  for 
the  benefit  of  the  States  of  California,  Oregon,  and  Nevada,  and  Nevada 
when  a  Territory,  have  duly  examined  the  same,  and  report  the  same  back 
to  the  Senate  with  amendments. 

By  the  Act  of  Congress  entitled  "An  Act  to  indemnify  the  States  for 
expenses  incurred  by  them  in  defense  of  the  United  States,"  approved  July 
27,  1861,  the  Secretar}^  of  the  Treasury  was  authorized  and  directed  "to 
pay  to  the  Governor  of  any  State,  or  to  his  duly  authorized  agents,  thfe 
costs,  charges,  and  expenses  properly  incurred  by  such  State  for  enrolling, 
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subsisting,  clothing,  supphdng,  arming,  equipping,  paying,  and  transport- 
ing its  troops  employed  in  aiding  to  suppress  the  present  insurrection 
against  the  United  States,  to  be  settled  upon  proper  vouchers  to  be  filed 
and  passed  upon  by  the  proper  accounting  officers  of  the  Treasury." 

By  the  first  section  of  an  Act  of  Congress  approved  June  27,  1882,  the 
Secretary  of  the  Treasury  was  authorized  and  directed,  with  the  aid  and 
assistance  of  the  Secretary  of  War,  to  cause  to  be  examined  and  investi- 
gated all  the  claims  of  the  States  of  Texas,  Colorado,  Oregon,  Nebraska. 
California,  and  Nevada,  and  the  Territories  of  Washington  and  Idaho 
against  the  United  States  for  mone}^  alleged  to  have  been  expended,  and 
for  indebtedness  alleged  to  have  been  assumed,  by  said  States  and  Terri- 
tories in  organizing,  arming,  equipping,  supplying  clothing,  subsistence, 
transporting,  and  paying  the  volunteer  and  military  forces  of  said  States 
and  Territories  called  into  active  service  by  the  proper  authorities  thereof 
between  the  fifteenth  day  of  April,  1861,  and  the  date  of  said  Act,  to  repel 
invasion  and  Indian  hostilities  in  said  States  and  Territories,  and  upon 
their  borders,  including  all  proper  expenses  necessarily  incurred  by  said 
States  and  Territories  on  account  of  said  forces  ha^^ng  been  so  called  into 
active  ser\dce,  and  all  proper  claims  paid  or  assumed  by  said  States  and 
Territories  for  horses  and  equipments  actually  lost  by  said  forces  in  the 
line  of  duty  in  active  ser^^ce,  excepting  the  claim  of  the  State  of  Oregon 
for  expenditures  in  suppressing  the  Modoc  Indian  hostilities,  the  payment 
for  which  had  already  been  pro\ided  for  by  Act  of  Congress. 

By  the  second  section  of  said  Act  it  was  provided  that  no  higher  rate  for 
supplies,  transportation,  and  other  proper  expenses  than  was  allowed  and 
paid  by  the  United  States  for  similar  ser^•ices  in  the  same  grade  and  for 
the  same  time  in  the  United  States  Army  ser\dng  in  said  States  and  Terri- 
tories, and  for  similar  supplies,  transportation,  and  other  proper  expenses 
during  the  same  time  furnished  the  United  States  Army  in  the  same 
country,  and  that  no  allowance  should  be  made  for  the  ser^'ices  of  such 
forces  except  for  the  time  during  which  they  were  engaged  in  active  ser\'ice 
in  the  field,  or  for  expenditures  for  which  the  Secretary  of  War  should 
decide  there  was  no  necessity  at  the  time  and  under  the  circumstances. 

The  first  section  of  the  bill  under  consideration  is  intended  to  authorize 
the  Secretary  of  the  Treasury  and  the  Secretary  of  War,  in  adj  asting  the 
claims  of  the  said  States,  under  the  Acts  above  mentioned,  to  receive  sec- 
ondary e^'idence  of  the  contents  of  any  original  paper  relating  to  claims 
under  said  Acts  which  may  have  been  lost  or  destroyed.  When  amended. 
as  proposed  by  your  committee,  this  section  seems  to  be  unobjectionable. 

The  second  section  is  intended  to  authorize  the  accounting  otiicers  of  the 
Treasury,  in  adjusting  the  claims  of  said  States  under  said  Acts,  to  credit 
such  of  said  States  and  Territories  with  the  amount  of  money  actually 
expended  by  them  from  their  respective  Treasuries,  on  account  of  extra 
pay,  bounty,  and  relief  to  troops  called  into  the  service  of  the  United 
States. 

Large  amounts  were  paid  by  States  and  municipal  corporations  for  bounty 
and  relief  to  volunteers  during  the  war  of  the  rebellion. 

Your  committee  has  been  unable  to  find  that  the  United  States  has  yet 
assumed  or  paid  to  any  State  under  the  provisions  of  the  Act  of  July  2*. 
1861,  or  any  other  Act,  the  amounts  so  paid  by  such  State  for  bounty  or 
relief,  and  is  unmlling,  at  this  time,  to  establish  a  precedent  for  such  pay- 
ment. 

Your  committee,  therefore,  report  the  bill  back  to  the  Senate,  and  recom- 
mend that  when  the  amendments  proposed  by  the  committee  are  made  to 
the  bill,  it  do  pass. 
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EXHIBIT  No.  7. 

Forty-ninth  Congress,  first  session.    S.  71.    Report  No.  572. 

In  the  House  of  Representatives.  Februar}^  4,  1886 — Read  twice,  and 
referred  to  the  Committee  on  the  Judiciary. 

February  17,  1886 — Reported  with  amendments,  referred  to  the  House 
Calendar,  and  ordered  to  be  printed.  Omit  the  parts  struck  through,  and 
insert  the  part  printed  in  italics. 

AX  ACT 

For  the  benefit  of  the  States  of  Texas,  Colorado,  Oregon,  XehrasJca,  California, 
Kansas,  and  Nevada,  and  the  Territories  of  Washingto7i  and  Idaho,  and 
Nevada  when  a  Territory. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  whenever  the  Secretary  of 
the  Treasur}"  and  the  Secretary  of  War,  in  adjusting  the  claims  of  the 
States  of  Texas.  Colorado,  Oregon,  Nebraska,  California,  Kansas,  and 
Nevada,  and  the  Territories  of  "Washington  and  Idaho,  and  Nevada  when 
a  Territory,  arising  under  Acts  of  Congress  approved  July  twenty-seventh, 
eighteen  hundred  and  sixty-one,  and  June  twenty-seventh,  eighteen  hun- 
dred and  eighty-two  (United  States  Statutes,  volume  twelve,  page  two 
hundred  and  seventy-six,  and  volume  twenty-two,  page  one  hundred 
and  eleven),  shall  find  that  any  original  paper  relating  to  the  claims  of 
said  States,  as  provided  for  in  said  Acts,  shall  have  been  lost,  destroyed, 
or  missing,  upon  proof  thereof,  a  copy  thereof  may  be  certified  by  the 
proper  State  officers  of  such  State  ha\Ting  custody  of  such  papers,  under 
their  seals  of  office;  and  such  e\'idence,  when  filed  with  the  Secretar}'-  of  the 
Treasury  or  Secretary  of  "War,  shall  be  received  by  them  in  lieu  of  such 
lost  original  papers,  and  used  in  evidence  in  the  adjustment  of  their  said 
claims  in  all  respects  as  said  original. 

Sec.  2.  That  the  Secretary  of  War  is  hereby  authorized  to  detail  three 
army  officers  to  assist  him  in  examining  and  reporting  upon  the  claims  of  the 
States  and  Territory  named  in  the  Act  of  June  ticenty-seventh,  eighteen  hun- 
dred and  eighty-two,  chapter  two  hundred  and  forty-one  of  the  laws  of  the 
Forty-seventh  Congress;  and  such  officers,  before  entering  upon  said  duties, 
shall  take  and  subscribe  an  oath  that  they  will  carefully  examine  said  claims, 
and  that  they  will,  to  the  best  of  their  ability,  make  a  just  and  impartial 
statement  thereof,  as  required  by  said  Act. 

Passed  the  Senate  February  3,  1886. 
Attest' 

ANSON  G.  McCOOK,  Secretary. 

[Public— No.  168.] 

An  Act  for  the  benefit  of  the  States  of  Texas,  Colorado,  Oregon,  Nebraska,  Cal- 
ifornia, Kansas,  and  Nevada,  and  the  Territories  of  Washington  and  Idaho, 
and  Nevada  when  a  Territory. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  whenever  the  Secretary  of 
the  Treasury  and  the  Secretary  of  War,  in  adjusting  the  claims  of  the 
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States  of  Texas,  Colorado,  Oregon,  Nebraska,  California,  Kansas,  and 
Nevada,  and  the  Territories  of  Washington  and  Idaho,  and  Nevada  when 
a  Territory,  arising  under  Acts  of  Congress  approved  July  twenty-seventh, 
eighteen  hinidred  and  sixty-one,  and  June  twenty-seventh,  eighteen  hun- 
dred and  eighty-two  (United  States  Statutes,  volume  twelve,  page  two 
hundred  and  seventy-six,  and  volume  twenty-two,  page  one  hundred  and 
eleven),  shall  find  that  any  original  paper  relating  to  the  claims  of  said 
States,  as  provided  for  in  said  Acts,  shall  have  been  lost,  destroyed,  or 
missing,  upon  proof  thereof  a  copy  of  such  paper  may  be  certified  by  the 
proper  officers  of  such  State  or  Territory,  under  their  seals  of  office;  or,  if 
such  copy  cannot  be  furnished,  any  other  competent  secondary  evidence  of 
the  contents  of  such  paper,  when  filed  with  the  Secretary  of  the  Treasury 
or  Secretary  of  AVar,  shall  be  received  by  them  in  lieu  of  such  lost  original 
papers,  and  used  in  evidence  in  the  adjustment  of  their  said  claims  in  all 
respects  as  said  original. 

All  provisions  of  this  section  applicable  to  States  shall  be  equally  appli- 
cable to  the  Territories. 

Sec.  2.  The  Secretary  of  AVar  is  hereby  authorized  to  detail  three  army 
officers  to  assist  him  in  examining  and  reporting  upon  the  claims  of  the 
States  and  Territory  named  in  the  Acts  of  June  twenty-seventh,  eighteen 
hundred  and  eighty-two,  chapter  two  hundred  and  forty-one  of  the  laws  of 
the  Forty-seventh  Congress;  and  such  officers,  before  entering  upon  said 
duties,  shall  take  and  subscribe  an  oath  that  they  will  carefully  examine 
said  claims,  and  that  they  will,  to  the  best  of  their  ability,  make  a  just  and 
impartial  statement  thereof,  as  required  by  said  Act. 

Approved  August  4,  1886. 


EXHIBIT  No.  8. 

Special  Orders,  No.  232. 

Headquarters  of  the  Army,  Adjutant-General's  Office,  | 
Washington,  October  6,  1886.  j 

Extract. 
********** 

4.  Under  the  provisions  of  section  two  of  an  Act  of  Congress,  approved 
August  4,  1886,  entitled  "  An  Act  for  the  benefit  of  the  States  of  Texas,, 
Colorado,  Oregon,  Nebraska,  California,  Kansas,  and  Nevada,  and  the  Ter- 
ritories of  Washington  and  Idaho,  and  Nevada  when  a  Territory,"  the 
following  named  officers  are,  by  direction  of  the  Secretary  of  AVar,  detailed 
to  assist  him  in  examining  and  reporting  upon  the  claims  of  the  States  and 
Territory  named  in  the  Acts  of  June  27,  1882 : 

Major  James  Biddle,  Sixth  Cavalry. 

Major  Henry  J.  Farnsworth,  Inspector-General. 

Captain  Edward  Hunter,  First  Cavalry. 

The  officers  named  will  report  in  person  to  the  Secretary  of  AA^ar,  in  this 
city,  at  as  early  a  date  as  practicable.     The  travel  enjoined  is  necessary 
for  the  public  service. 
********** 

By  command  of  Lieutenant-General  Sheridan. 

R.  C.  DRUM, 
[Official:]  Adjutant-General. 
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EXHIBIT  No.  9. 

Washington,  D.  C,  September  18,  1886. 
The  Secretary  of  the  Treasury : 

Sir:  I  have  the  honor  to  deliver  you  herewith,  to  be  examined  under 
the  Act  of  June  27,  1882,  and  Acts  amendatory  thereof  and  supplemental 
thereto,  or  under  such  other  Acts  as  may  pertain  thereto,  the  claims  of  the 
*•  State  of  California,^'  as  set  forth  in — 

Abstract  "A,"  aggregating $204,020  00 

Abstract  "  B,"  aggregating- - -       25,827  40 

Abstract  "C,"  aggregating -.        53,082  69 

Abstract  "  D,"  aggregating 74,550  90 

Abstract  "E,"  aggregating 11,945  50 

Abstract  "F,"  aggregating 24,2(J0  00 

Abstract  "G,"  aggregating -         9,968  41 

Abstract  "  H,"  aggregating 52,992  53 

Abstract  "K,"  aggregating 46,231  15 

Abstract  "L,"  aggregating 3,253  45 

Abstract  "M,"  aggregating 14,249  36 

Abstract  "N,"  aggregating 23,313  91 

Abstract  "O,"  aggregating 30,984  51 

AbstracfP,"  first  volume $632,095  09 

Abstract  "P,"  second  volume 385,715  04 

Abstract  "  P,"  third  vohinie 442,344  28 

1,460,154  41 

Abstracf'Q,"  firstvolume $158,750  00 

Abstract  "Q,"  second  volume 123,930  00 

Abstract  "(^,"  third  volume 172,650  00 

Abstract  "Ci,"  fourth  volume 222,960  00 

Abstract  "  Q,"  iifth  volume 224,899  50 

903,189  50 

Aggregating  a  grand  total  of  $2,938,623  72,  and  all  of  which  abstracts, 
in  twenty-one  bound  volumes,  are  now  also  herewith  delivered  to  you, 
Abstract ''  P  "  containing  three,  and  Abstract  "  Q"  containing  five  volumes. 

The  papers  are  contained  in  eight  l)oxes,  as  follows,  to  wit: 

Box  No.  1,  containing  the  papers  relating  to  Abstract  "A,"  with  vouchers 
from  No.  1  to  No.  203,  inclusive. 

Abstract  "  B,"  vouchers  from  No.  1  to  No.  65,  inclusive. 

Abstract  "C,"  vouchers  from  No.  1  to  No.  322,  inclusive. 

Abstract  "  D,"  vouchers  from  No.  1  to  No.  98,  inclusive. 

Abstract  "  E,"  vouchers  from  No.  1  to  No.  44,  inclusive. 

Abstract  "  F,"  vouchers  from  No.  1  to  No.  6,  inclusive. 

Abstract  "  G,"  vouchers  from  No.  1  to  No.  50,  inclusive. 

Abstract  "  H,"  vouchers  from  No.  1  to  No.  326,  inclusive. 

Abstract  "  K,"  vouchers  from  No.  1  to  No.  166,  inclusive. 

Abstract  "  L,"  vouchers  from  No.  1  to  No.  34,  inclusive. 

Abstract  "M,"  vouchers  from  No.  1  to  No.  124,  inclusive. 

Abstract  "  N,"  vouchers  from  No.  1  to  No.  63,  inclusive 

Abstract  "  0,"  vouchers  from  No.  1  to  No.  277,  inclusive. 

Box  No.  2,  containing  vouchers  from  No.  1  to  No.  796,  inclusive,  relating 
to  Abstract  "  P." 

Box  No.  3,  containing  vouchers  from  No.  797  to  No.  8,408,  inclusive, 
relating  to  Abstract '"  P." 

Box  No.  4,  containing  vouchers  from  No.  8,409  to  No.  11,859,  "inclusive, 
relating  to  Abstract  "  P." 

Box  No.  5,  containing  vouchers  from  No.  1  to  No.  4,399,  inclusive,  relat- 
ing to  Abstract "  Q." 
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Box  No.  6,  containing  vouchers  from  No.  4,400  to  No.  9,919,  inclusive, 
relating  to  Abstract  "  Q." 

Box  No.  7,  containing  vouchers  from  No.  9,920  to  No.  14,337,  inclusive, 
relating  to  Abstract  "  Q." 

Box  No.  8,  containing  vouchers  from  No.  14,338  to  No.  19,580,  inclusive, 
relating  to  Abstract  "  Q." 

Also  find  herewith  affidavit  that  no  portion  of  said  claim  has  been  here- 
tofore ever  paid  to  the  State  of  California  by  the  United  States,  or  by  any 
officer  thereof. 

As  these  claims  are  being  examined  from  time  to  time  by  either  the 
Treasury  or  War  Department,  I  respectfully  request  to  be  kept  fully 
informed  of  any  matter  that  may  be  wanting  tlierein,  so  that  I  may  supply 
the  same  upon  due  notice  thereof. 

Respectfully, 

JOHN  MULLAN, 
Agent  and  Counsel  for  the  State  of  California. 

Washington,  D.  C,  1310  Connecticut  Avenue,  September  18,  1886. 

[Copy.] 
City  of  Washington,  County  of  Washington,  District  of  Columbia. 

Office  of  State  Agent  for  the  State  of  California,  | 
Washington  City,  D.  C,  September  18,  1886.  ) 

John  INIullan,  on  first  being  duly  sworn,  says  that  he  is  now  the  State 
Agent  for  the  State  of  California,  temporarily  residing  in  the  City  of  Wash- 
ington, District  of  Columbia,  for  the  purpose,  among  other  things,  of  pre- 
senting to  the  proper  departments,  bureau  authorities,  and  Congress  of  the 
United  States,  the  various  claims  of  the  State  of  California  against  the 
United  States,  and  demanding  and  receiving  payment  therefor  from  the 
United  States  to  said  State ;  that  he  has  read  the  several  abstracts,  to  wit, 
A,  B,  C,  D,  E,  F,  G,  H,  K,  L,  M,  N,  0,  P,  and  Q,  and  also  the  several 
exhibits  and  vouchers  and  other  papers  thereunto  pertaining,  and  in  regard 
to  the  matter  of  California's  said  war  claims  against  the  United  States  and 
the  whole  thereof;  that  all  the  matters  therein  contained  (errors  and 
omissions  excepted)  are  true  of  his  own  knowledge,  except  as  to  those 
matters  therein  stated  upon  information  and  belief,  and  as  to  those  matters 
that  he  believes  the  same  to  be  true;  that  he,  on  oath,  declares  and  certifies 
that  the  foregoing  abstracts  clearly  set  forth  a  full,  true,  and  correct  state- 
ment of  the  claim  of  the  State  of  California  on  account  of  the  matters 
specifically  enumerated  in  said  abstracts,  and  as  the  same  existed  on  the 
seventeenth  day  of  September,  eighteen  hundred  and  eighty-six;  that  no 
part  or  portion  thereof  has  ever  heretofore  been  paid  to  the  State  of  Cali- 
fornia by  the  United  States,  nor  by  any  officer  thereof,  and  that  the  amounts 
stated  in  said  abstracts  were  due  and  payable  by  the  United  States  to  the 
State  of  California  on  the  seventeenth  day  of  September,  eighteen  hundred 
and  eighty-six. 

JOHN  MULLAN, 
State  Agent  for  California. 

Subscribed  and  sworn  to  before  me  this  eighteenth  day  of  September, 
eighteen  hundred  and  eighty-six. 

JOHN  M.  LAWTON, 
Notary  Public,  District  of  Columbia. 


EXHIBITS 


CLAIM  FOR  INTEREST, 


EXHIBIT   No.  1. 

Forty-eighth  Congress,  first  session.    H.  320. 

In  the  Senate  of  the  United  States.     December  5,  1883. 

Mr.  Miller  of  California,  asked  and,  by  unanimous  consent,  obtained 
leave  to  bring  in  the  following  bill;  which  was  read  twice  and  referred  to 
the  Committee  on  Claims: 

A   BILL 

Authorizing  the  payment  of  interest  due  to  the  States  of  California,  Oregon, 
and  Nevada  {and  Nevada  when  a  Territory). 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America ,  in  Congress  assembled.  That  the  proper  accounting  officers 
of  the  Treasury  Department  be  and  they  are  hereby  authorized  and  directed 
to  liquidate  and  settle  the  claims  of  the  States  of  California,  Oregon,  and 
Nevada  (and  Nevada  when  a  Territory)  against  the  United  States,  for 
interest  upon  loans  or  moneys  borrowed  and  actually  expended  by  them  for 
the  use  and  benefit  of  the  United  States  during  the  late  war  for  suppressing 
insurrection  and  rebellion,  and  also  on  account  of  Indian  hostilities  in  said 
States  and  Territory. 

Sec.  2.  That  in  ascertaining  the  amounts  of  interest  as  aforesaid  due  to 
the  States  of  California,  Oregon,  and  Nevada  (and  Nevada  when  a  Terri- 
tory), the  following  rules  shall  be  understood  as  applicable  to  and  governing 
the  cases,  to  wit: 

First — That  interest  shall  not  be  computed  on  any  sums  which  California, 
Oregon,  and  Nevada  (and  Nevada  when  a  Territory)  have  not  expended 
for  the  use  and  benefit  of  the  United  States,  as  evidenced  by  the  amounts 
refunded  or  repaid,  or  to  be  repaid,  to  California,  Oregon,  and  Nevada  (and 
Nevada  when  a  Territory)  by  the  United  States. 

Second — That  no  interest  shall  be  paid  on  any  sums  on  which  they  have 
not  paid  interest. 

Third — That  when  the  principal  or  any  part  of  it  has  been  paid  or  refunded 
by  the  United  States,  or  money  placed  in  the  hands  of  California,  Oregon, 
and  Nevada  (and  Nevada  when  a  Territory)  for  that  purpose,  the  interest 
on  the  sum  or  sums  so  paid  or  refunded  shall  cease  and  not  be  considered 
as  chargeable  to  the  United  States  any  longer  than  up  to  the  time  of  the 
repayment  as  aforesaid. 

Sec.  3.  That  the  amounts  of  interest,  when  ascertained  as  aforesaid, 
shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 


EXHIBIT  No.  2. 

Forty-eighth  Congress,  first  session.    H.  R.  100.    Printers  ]So.,  109. 

In  the   House  of  Representatives.     December  10,  1883 — Read  twice, 
referred  to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
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Mr.  Henley  introduced  the  following  bill: 

A  BILL 

Authorizing  the  payment  of  interest  (hie  to  the  States  of  California,  OregoUy 
and  Nevada  (and  Nevada  lohen  a  Territory). 

Be  it  enacted  hg  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  proper  accounting  officers 
of  the  Treasury  Department  be  and  they  are  hereby  authorized  and 
directed  to  liquidate  and  settle  the  claims  of  the  States  of  California,  Ore- 
gon, and  Nevada  (and  Nevada  when  a  Territory)  against  the  United 
States  for  interest  upon  loans  or  moneys  borrowed  and  actually  expended 
by  them  for  the  use  and  benefit  of  the  United  States  during  the  late  war 
for  suppressing  insurrection  and  rebellion,  and  also  on  account  of  Indian 
hostilities  in  said  States  and  Territory. 

Sec.  2.  That  in  ascertaining  the  amounts  of  interest  as  aforesaid  due  to 
the  States  of  California,  Oregon,  and  Nevada  (and  Nevada  when  a  Terri- 
tory) the  following  rules  shall  be  understood  as  applicable  to  and  govern- 
ing the  cases,  namely: 

First — That  interest  shall  not  be  computed  on  any  sums  which  Califor- 
nia, Oregon,  and  Nevada  (and  Nevada  when  a  Territory)  have  not  expended 
for  the  use  and  benefit  of  the  United  States,  as  endenced  by  the  amounts 
refunded  or  repaid,  or  to  be  refunded  or  to  be  repaid,  to  California,  Oregon, 
and  Nevada  (and  Nevada  when  a  Territory)  by  the  United  States. 

Second — That  no  interest  shall  be  paid  on  an}'  sums  on  which  they  have 
not  paid  interest. 

Third — That  when  the  principal,  or  any  part  of  it,  has  been  paid  or 
refunded  by  the  United  States,  or  money  placed  in  the  hands  of  Califor- 
nia, Oregon,  and  Nevada  (and  Nevada  when  a  Territory)  for  that  purpose, 
the  interest  on  the  sum  or  sums  so  paid  or  refunded  shall  cease,  and  not 
be  considered  as  chargeable  to  the  United  States  any  longer  than  up  to 
the  time  of  the  repayment  as  aforesaid. 

Sec.  3.  That  the  amounts  of  interest,  when  ascertained  as  aforesaid, 
shall  be  paid  out  of  any  money  in  the  Treasury  not  othermse  appropriated. 


EXHIBIT   No.  3. 

Forty-eighth  Congress,  first  session.    H.  R.  2930.     Printer's  Xo.,  3037. 

In  the  House  of  Representatives.     January  8, 1884 — Read  twice,  referred 
to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
Mr.  Our}'  introduced  the  following  bill: 

A  BILL 

To  reimburse  the  States  and  Territories  for  interest  on  money  heretofore  used 
and  expended  by  them  in  the  suppression  of  Indian  hostilities. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  the  proper  accounting 
officers  of  the  Treasury  Department  be  and  they  are  hereby  authorized 
and  directed  to  examine,  adjust,  and  settle  the  claims  of  the  several  States 
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and  Territories  for  interest  upon  loans  or  moneys  borrowed  and  heretofore 
actually  expended  by  said  States  and  Territories,  respectively,  in  the  sup- 
pression of  Indian  hostilities;  provided,  that  the  benefits  of  this  Act  shall 
not  extend  to  any  State  or  Territory'  which  shall  not  have  presented  a 
claim  for  such  interest  at  the  expiration  of  one  3'ear  from  the  date  of  the 
passage  of  this  Act. 

Sec.  2.  That  in  ascertaining  the  amount  of  interest  due  to  any  State  or 
Territory,  as  aforesaid,  the  following  rules  shall  be  applicable  and  shall 
govern  the  case,  to  wit : 

First — That  interest  shall  not  be  computed  on  any  sum  which  such  State 
or  Territory  has  not  heretofore  expended  in  the  suppression  of  Indian 
hostilities,  as  e\idenced  by  the  amount  of  money  refunded  or  repaid,  or 
which  may  hereafter  be  refunded  or  repaid,  to  such  States  or  Territories 
which  have  heretofore  made  such  expenditures. 

Second — That  no  interest  shall  be  paid  to  any  State  or  Territory  on  any 
sum  on  which  said  State  or  Territory  shall  not  have  paid  or  lost  interest. 

Third — That  when  the  principal,  or  any  part  of  it,  has  been  paid  or 
refunded  by  the  United  States  to  any  such  State  or  Territory,  or  placed  in 
the  hands  of  such  State  or  Territory  for  that  purpose,  interest  on  the 
amount  of  the  sum  or  sums  so  paid  or  refunded  shall  cease,  and  not  be 
considered  as  chargeable  to  the  United  States  any  longer  than  up  to  the 
time  of  the  repavment  aforesaid. 

Fourth — That  interest  in  all  cases  contemplated  by  this  Act  shall  be 
computed  at  the  rate  of  six  per  centum  per  annum. 

Sec.  3.  That  the  amount  of  interest  due  to  any  State  or  Territory,  when 
ascertained  as  aforesaid,  shall  be  paid  to  the  Governor  of  such  State  or 
Territory,  or  the  duly  authorized  agent  thereof,  by  the  Secretary  of  the 
Treasury,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 


EXHIBIT  No.  4. 

Forty-eighth  Congress,  first  session.    H.  R.  2463.    Printer's  No.,  7239.     [Report  No.  1102.] 

In  the  House  of  Representatives.  January  8. 1884 — Read  twice,  referred 
to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 

April  1,  1884 — Committed  to  the  Committee  of  the  Whole  House  on  the 
state  of  the  Union  and  ordered  to  be  printed. 

Mr.  Stevens  introduced  the  following  bill: 

A  BILL 

To  reimburse  the  several  States  for  interest  paid  on  war  loans,  and  for  other 

purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  pro|>er  accounting  officers 
of  the  Treasury  Department  be  and  they  are  hereby  authorized  and  directed 
to  examine,  adjust,  and  settle  the  claims  of  the  several  States  of  the  Union 
against  the  United  States  for  interest  upon  loans  or  moneys  borrowed  and 
actually  expended  by  said  States,  respectively,  for  the  use  and  benefit  of 
the  L'nited  States,  under  authority  of  the  Act  of  Congress  entitled  "An  Act 
to  indemnify  the  States  for  expenses  incurred  by  them  in  defense  of  the 
United  States,"  approved  July  twenty-seventh,  eighteen  hundred  and  sixty- 


492 

one,  and  under  the  explanatory  joint  resolution  entitled  "joint  resolution 
declaratory  of  the  intent  and  meaning  of  a  certain  Act  therein  named," 
approved  March  eighth,  eighteen  hundred  and  sixty-two,  and  kindred  Acts, 
l^roviding  for  the  reimbursement  of  moneys  advanced  by  States  to  aid  in 
suppressing  the  rebellion;  provided,  that  the  benefits  of  this  Act  shall  not 
extend  to  any  State  which  shall  not  have  presented  a  claim  for  such  interest 
at  the  expiration  of  one  year  from  the  date  of  the  passage  of  this  Act. 

Sec.  2.  That  in  ascertaining  the  amount  of  interest  due  to  any  State  as 
aforesaid  the  following  rules  shall  be  applicable  and  shall  govern  the  case, 
to  wit: 

First — That  interest  shall  not  be  computed  on  any  sum  which  such  State 
has  not  expended  for  the  use  and  benefit  of  the  United  States,  as  evidenced 
by  the  amount  refunded  or  repaid,  or  which  may  hereafter  be  refunded  or 
repaid,  to  such  State,  under  and  by  authority  of  the  said  Acts  of  Congress 
and  the  explanatory  resolution  hereinabove  referred  to. 

Second — That  interest  shall  not  be  paid  to  any  State  on  any  sum  on 
which  such  State  shall  not  have  paid  or  lost  interest. 

Third — That  when  the  principal,  or  any  part  of  it,  has  been  paid  or 
refunded  by  the  United  States  to  any  State,  or  placed  in  the  hands  of  such 
State  for  that  purpose,  interest  on  the  amount  of  such  sum  or  sums  so  paid 
or  refunded  shall  cease,  and  not  be  considered  as  chargeable  to  the  United 
States  any  longer  than  up  to  the  time  of  the  repayment  aforesaid. 

Fourth — That  interest  shall  in  all  cases  contemplated  by  this  Act  be 
computed  at  the  rate  of  six  per  centum  per  annum. 

Sec.  3.  That  the  amount  of  interest  due  to  any  State,  when  ascertained 
as  aforesaid,  shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated. 

EXHIBIT  No.  5. 

TO   THE   COMMITTEE   ON  WAR   CLAIMS. 

U.  S.  House  of  Representatives. 

The  object  of  H.  B.  No.  2364,  as  its  language  plainly  imports,  is  to  pro- 
vide for  the  payment  of  interest  by  the  United  States  to  the  several  States 
entitled  thereto,  not  upon  the  whole  amount  of  their  respective  advances  to 
the  United  States,  for  the  purposes  mentioned  in  the  Reimbursement  Acts 
of  1861  and  1862;  but  on  that  part  only,  of  such  advances,  as  upon  which 
such  States  ^^ paid  or  lost  interest.'^  The  words  ^'lost  interest"  being  con- 
strued, always  (by  the  accounting  officers  of  the  Treasury),  to  have  the 
meaning  which  was  given  to  them  in  the  settlement  authorized  by  the  Act 
March  13,  1832,  passed  for  the  benefit  of  South  Carolina,  and  all  subse- 
quent Acts  of  similar  form  and  purpose,  to  wit:  moneys  derived  from  the 
sale  or  conversion  of  interest-bearing  securities,  or  withdrawn  from  invest- 
ments which,  at  the  time  of  such  conversion  or  withdrawal,  were  yielding 
interest  to  the  State. 

The  limitation  sought  to  be  fixed  by  said  bill,  on  the  extent  to  which  the 
United  States  should  admit  and  discharge  her  liability  for  interest,  to  the 
individual  States  so  advancing  her  money,  is  derived  from  the  practice  of 
the  United  States  in  dealing  with  such  cases  in  the  past,  more  than  from 
any  obvious  reasons,  in  justice,  why  interest  should  not  be  paid  in  all  cases 
where  such  advances  were  solicited  and  received  by  the  General  Government, 
on  the  whole  amount  so  advanced,  at  the  same  rate  of  interest  which  the 
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United  States  would  have  been  obliged  to  pay  for  said  moneys,  bad  they 
been  derived  from  other  sources.  Said  rules,  however,  having  been  uni- 
formly adopted  by  Congress,  and  accepted  by  the  indi\adual  States  from 
time  to  time  for  nearly  sixty  years,  as  properly  measuring  the  liability  of 
the  United  States  on  account  of  interest  on  similar  advances,  are  now  pro- 
posed by  the  States  interested,  as  forming  the  correct  and  reasonable  basis 
for  a  settlement  of  the  claims  arising  under  the  said  Reimbursement  Acts 
of  1861  and  1862,  and  kindred  legislation  for  the  same  general  purpose. 

The  Reimbursement  Acts  last  above  referred  to,  pro\ade,  "  That  the 
Secretary  of  the  Treasury  be  and  he  is  hereby  directed,  out  of  any  monev 
in  the  Treasury  not  otherwise  appropriated,  to  pay  to  the  Governor  of  any 
State,  or  to  his  duly  authorized  agents,  cost,  charges,  and  expenses  properly 
incurred  b}'  such  State,  for  enrolling,  subsisting,  clothing,  supplying,  arm- 
ing, equipping,  paying,  and  transporting  its  troops  employed  in  aiding  to 
suppress  the  present  insurrection  against  the  United  States,  to  be  settled 
upon  proper  vouchers,  to  be  filed  and  passed  upon  b}^  the  proper  accounting 
officers  of  the  Treasur3^" 

B\'  the  explanatory  resolution,  passed  March  8,  1862,  it  is  declared  that 
the  provisions  of  the  above  cited  Act  shall  be  construed  as  applying  to 
such  expenses  incurred,  as  well  after  as  before  the  passage  of  said  Act. 
(See  opinion  Att'y  Genl.,  Appendix  "A.") 

It  is  reasonable  to  conclude  that  the  States  making  advances  of  money. 
as  contemplated  and  authorized  b}^  said  Acts  of  Congress,  understood  that 
they  were  to  be  reimbursed  the  amounts  paid  by  them,  respectively,  as 
interest  on  the  moneys  so  advanced  (and  which  were,  perhaps,  in  every 
instance,  in  great  part,  if  not  in  whole,  borrowed  by  them  for  the  purpose 
of  such  advances),  for  it  is  seen  that  many  States,  upon  the  passage  of  said 
Acts  of  Congress,  proceeded  at  once  to  borrow  liberally  on  obligations  of 
their  own,  and  to  expend  the  money  thus  obtained  for  the  use  and  benefit 
of  the  United  States. 

The  States,  in  making  such  advances  and  paying  interest  on  the  money 
advanced,  did  not,  it  is  fair  to  assume,  act  on  their  own  construction  of 
said  reimbursement  Acts  alone,  but  relied  on  the  interpretation  placed 
thereon  by  the  honorable  Secretary  of  the  Treasury  in  his  official  corre- 
spondence with  the  Auditor  of  the  State  of  Ohio,  with  reference  to  this 
matter  of  interest.  Upon  the  subject  of  the  liability  of  the  General  Gov- 
ernment on  account  of  such  advances,  the  Hon.  Salmon  P.  Chase,  then 
Secretary  of  the  Treasury,  under  date  of  July  29,  1861  (two  days  after 
the  passage  of  said  reimbursement  Act),  wrote  as  follows:  "As  to  the 
'double  discount'  of  which  you  speak,  if  Ohio  raises  money  by  loan,  at  a 
discount,  the  United  States  cannot,  of  course,  refund  such  discount  to  the 
States,  but  only  the  amount  of  debt,  ivith  interest,  unless  Congress  specially 
provide  otherwise."  (Appendix  "  B  "  and  "  C")  The  only  reasonable  con- 
struction of  which  language  is,  that  the  Government  of  the  United  States 
considered  itself  authorized,  uithont  further  legislation,  to  pay  ^'the  debt, 
with  interest.^'  Thus,  it  appears,  that  at  the  time  when  said  advances 
were  being  made,  there  seemed  to  be  no  doubt  entertained,  either  on  the 
part  of  the  States  or  the  Government,  that  the  scope  of  the  reimbursement 
Acts  aforesaid,  then  jvst  jiassed,  embraced  not  only  the  moneys  expended, 
in  conformity  therewith,  but  also  the  interest  paid  thereon. 

In  pursuance  of  this  construction  of  said  laws,  the  States  continued  to 
advance  money,  and,  in  presenting  claims  for  the  reimbursement  of  the 
same,  accounts  were  presented,  containing  the  item  of  ^''interest  paid,^^ 
which  said  items,  however,  were  not  allowed  by  the  accounting  officers  of 
the  Government. 


494 

In  order  to  obtain  from  the  Treasury  Department  an  authoritative,  and, 

if  possible,  a  more  favorable  decision  on  this  point,  on  the  —  day  of , 

1883,  the  attorneys  for  the  State  of  New  York  presented  a  formal  demand 
to  the  honorable  Secretary  of  the  Treasury,  for  the  amount  of  interest 
which  said  State  claimed  to  have  paid  on  money  advanced  for  the  use  of 
the  United  States,  as  aforesaid. 

The  opinion  of  the  honorable  Attorney-General  of  the  United  States,  as 
to  the  authority  for  payment  of  said  demand  without  further  legislation, 
was  applied  for  and  obtained  by  the  Secretary  of  the  Treasury,  and,  in 
conformity  therewith,  the  payment  demanded  was  declined,  upon  the 
ground  that  it  was  not  specifically  authorized. 

In  said  opinion,  however,  the  honorable  Attorney-General,  after  referring 
to  divers  statutes  passed  by  Congress  to  authorize,  specifically,  the  payment 
of  interest  on  such  advances,  uses  the  foUovs-ing  language:  "  Undoubtedly, 
the  interest  paid  by  the  State  of  New  York  on  money  borrowed  and  applied 
to  the  objects  specified  in  the  Act  of  July  27,  1861,  forms  a  part  of  the 
burden  borne  by  that  State,  for  the  general  public  defense,  and  constitutes 
a  just  charge  against  the  United  States:  and  the  obligation  to  reimburse 
for  payments  of  that  kind,  made  under  similar  circumstances,  has  fre- 
quently been  recognized  by  Congress,  as  appears  by  statutes  above  cited." 
(See  Opinion  Attorney-General,  Appendix  "A.") 

By  reason  of  said  decision  of  the  Secretary  of  the  Treasury,  the  States 
interested  are  obliged  to  apply  to  Congress  for  the  legislation  necessary  to 
"'expressly  authorize"  and  pro^•ide  for.  the  payment  of  their  several  claims 
for  the  sums  by  them,  respectively,  expended  as  aforesaid.  In  this  con- 
nection, it  is  thought  appropriate  to  re^'iew  briefly  the  various  laws  passed, 
from  time  to  time,  to  provide  for  the  payment  of  interest  due  to  the  diffei*- 
ent  States,  on  advances  by  them  made  for  the  use  of  the  United  States,  in 
the  prosecution  of  all  the  different  wars,  both  foreign  and  Indian,  from 
the  time  of  the  last  war  with  Great  Britain  in  1812  down  to  the  date  of 
the  last  Act  for  the  benefit  of  the  State  of  Maine,  approved  June  12,  1858, 
extending  through  a  period  of  nearly  fifty  years,  and  embracing  all  legis- 
lation of  this  character  enacted  by  Congress. 

The  first  Act  to  provide  for  the  payment  of  such  interest  was  passed 
March  3,  1825,  for  the  benefit  of  the  State  of  Virginia,  and  its  phraseology 
was  adopted  literally,  except  as  to  the  names  of  the  several  beneficiaries,  in 
the  enactment  of  the  next  succeeding  five  Acts  passed  for  similar  purposes, 
and  which  said  Acts  were  of  the  several  dates  and  for  the  objects  following, 
to  wit:  for  the  benefit  of  Maryland.  Mav  13.  1826:  for  Delaware.  Mav  20, 
1826;  for  the  City  of  Baltimore,  May  20, 1826;  for  New  York.  May  22, 1826; 
and  for  Pennsylvania,  March  3.  1827.  (For  fall  text  of  said  Virginia  Act, 
see  Appendix  "B.") 

By  reference  to  these  last  mentioned  Acts  it  will  be  observed  that  H.  B. 
Xo.  2364  is  substantially  a  transcript  of  them,  except  that  it  specifies  the 
.rate  of  interest  to  be  paid  (and  which  rate  is  the  same  that  has  been  paid 
under  every  Act  authorizing  the  payment  of  such  interest,  whether  specified 
in  the  Act  or  not),  and  that  it  further  provides  for  payment  of  '"interest 
lost,"  according  to  the  meaning  given  to  that  term  as  used  in  the  Act  of 
!March  13,  1832,  and  subsequent  Acts,  as  aforesaid. 

The  Act  of  March  13,  1832,  was  the  first  that  was  passed  providing  for 
the  pa^aiient  to  a  State  of  any  interest  except  such  as  the  State  had  actu- 
ally p)aid ;  the  object  of  said  Act,  as  set  forth  in  the  first  section  thereof, 
being  to  indemnify  South  Carolina  for  the  loss  of  interest  on  money  "ex- 
pended for  the  use  of  the  United  States,"  etc.,  "the  money  so  expended 
having  been  drawn  by  the  State  from  a  fund  upon  which  she  was  then 
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receiving  interest."  (See  Appendix  "  E  "  for  the  first  two  sections  of  said 
Act.) 

The  provision  peculiar  to  said  last  mentioned  Act,  and  hereinabove 
referred  to,  has  been  reenacted  in  every  statute  of  later  date  to  pro\nde  for 
the  payment  of  interest  to  States  on  advances  of  the  character  of  those 
under  consideration. 

The  next  statute  upon  this  subject  is  that  of  June  2,  1848,  and  which, 
being  general  in  its  nature,  applied  to  all  the  States  which  under  authority 
of  the  resolution  of  March  3,  1847,  had  furnished  troops,  etc.,  for  service  in 
the  ^Mexican  war. 

This  last  mentioned  statute  so  amended  the  said  resolution  of  ]\Iarch  3, 
1847,  as  to  materially  enlarge  its  scope  as  to  the  character  of  advances 
which  might  be  reimbursed,  and  as  to  the  sources  from  which  they  might 
have  proceeded,  as  well  as  to  the  circumstances  and  conditions  under  which 
they  might  have  been  made.  By  it  provision  was  also  made  for  the  pay- 
ment of  interest  on  advances  made  under  authority  of  the  resolution 
amended,  and  the  rate  fixed  at  six  per  cent  per  annum.  Section  3  of  said 
Act  is  as  follows:  "And  be  it  further  enacted,  that  in  refunding  moneys 
under  this  Act  and  the  resolution  which  it  amends,  it  shall  be  lawful  to 
pay  interest  at  the  rate  of  six  per  centum  per  annum  on  all  sums  advanced 
by  States,  corporations,  or  individuals  in  all  cases  when  the  State,  corpora- 
tion, or  indiridxial  paid  or  lost  the  interest,  or  is  liable  to  pay  it."  (See 
Appendix  "  F  "  for  full  text  of  Act.) 

Thus  it  will  be  observed  that  under  said  Act,  as  amended,  reimburse- 
ment was  authorized  not  only  of  advances  made  by  States,  or  under 
authority  of  States,  but  also  for  advances  made  by  counties,  corporations,  or 
indiriduals,  either  acting  with  or  without  the  axiAhority  of  any  State. 

The  same  principle  was  observed  in  the  Act  of  January  26,  1849,  "au- 
thorizing the  payment  of  interest  upon  the  advances  made  by  the  State  of 
Alabavia  for  the  use  of  the  United  States  Government  in  the  suppression  of 
the  Creek  Indian  hostititics  of  eighteen  hundred  and  thirty-six  and  eighteen 
hundred  and  thirty-seven,  in  Alabama"  (see  Appendix  "G");  in  the  Act 
of  March  3,  1851,  "  to  authorize  the  Secretary  of  War  to  allow  the  payment 
of  interest  to  the  State  of  Georgia  for  advances  made  for  the  use  of  the  United 
States  in  the  suppression  of  hostilities  of  the  Creeks,  Cherokee,  and  Seminole 
Indians,^'  etc.  (Rev.  Stat.,  vol.  9,  p.  626),  and  in  the  Act  of  the  same  date. 
^^authorizing  the  payment  of  interest  upon  the  advances  made  by  the  State  of 
Maine  for  the  use  of  the  United  States  Government  in  the  protection  of  the 
Northeastern  frontier;"  and  the  language  used  in  all  three  of  said  Acts  is 
adopted  in  House  Bill  Xo.  2463. 

The  last  mentioned  Act  was  amended  by  that  of  August  31,  1852.  which 
amendment  extended  the  operation  of  said  amended  Act  so  as  to  cover 
interest  for  other  years,  as  well  as  to  those  pro^-ided  for  originally  in  said 
Act;  and,  again,  still  further  amendment  w^as  made  to  said  Act  by  the  Act 
of  June  12, 1858,  so  that  discount  suffered  as  well  as  "interest  paid  and  lost " 
was  authorized  to  be  paid  to  said  State.     (Rev.  Stat.,  vol.  9,  p.  626.) 

From  the  foregoing  re\'iew  of  the  legislation  on  the  subject  of  the  reim- 
bursement of  advances  made  by  the  indi\ddual  States  for  the  use  of  the 
United  States  to  aid  in  the  public  defense,  it  will  be  seen  that  the  action 
of  the  General  Government  has  in  all  such  cases  been  just,  even  if  some- 
times tardy;  and  that,  according  to  the  peculiar  conditions  of  each  case, 
Congress  has  always  dealt  fairly  and  sometimes  even  generously  with 
States  making  such  advances.  In  no  known  instance  has  the  United 
States  refused  to  pay  the  reasonable  demands  of  the  States  for  such  interest 
due  them;  and  while  she  has  never  made  any  effort  to  narrow  or  restrict 
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the  operation  of  laws  which  authorized  reimbursement  of  moneys  so 
advanced,  on  the  other  hand,  in  order  to  effect  justice,  Congress  has  fre- 
quently, and  according  to  the  circumstances  affecting  the  case,  amended 
Acts  authorizing  such  advances,  extending  their  scope,  and  liberalizing 
their  provisions  for  the  benefit  of  the  States  interested. 

There  being  abundant  precedent  for  the  legislation  proposed  in  H.  B.  No. 
2463.  and  its  object  being  ob^'iou sly  just,  there  appears  no  reasonable  ground 
for  objection  to  its  present  enactment.  As  has  been  shown,  moneys  were 
borrowed  by  the  States,  and  by  them  practically  loaned  to  the  United  States, 
under  the  provisions  of  laws  which  were  construed  by  the  Secretar}-  of  the 
Treasury,  at  the  time  such  advances  were  being  made,  as  covering  interest 
paid  by  the  States  for  such  moneys.  In  accordance  with  the  construction 
held  by  the  interested  States,  of  the  laws  under  which  such  advances  were 
made,  demands  for  the  interest  claimed  to  be  due  them  have  been  duly 
presented  by  such  States  to  "  the  proper  accounting  officers  of  the  Treas- 
ury," and  payment  thereof  refused,  not  because  it  does  not  ^^  constitute  a 
just  charge  against  the  United  StatesJ'  but  for  want  of  the  '"specific  author- 
ization "  which  this  bill  is  designed  to  give.  Therefore  there  can  be  no 
relief  for  the  States  except  such  as  Congress  may  give. 

In  conclusion,  it  may  be  stated  that,  first,  the  payment  of  such  interest 
is  but  the  discharge  of  an  obligation  which,  in  the  language  of  the  Attorney- 
General  above  cited,  "has  frequently  heen  recognized  bg  CongressJ'  in  fact, 
has  been  invariably  so  recognized:  second,  that  the  rules  proposed  for  gov- 
erning the  computation  of  such  interest  are  those  wliich  have  generally 
been  adopted  by  Congress  in  similar  cases,  and  propose  nothing  to  which 
repeated  legislative  sanction  has  not  been  given:  and.  finally,  the  rate  of 
interest  proposed  is  not  only  precisely  that  which  has  been  authorized  in 
every  Act  of  this  character  heretofore  passed  by  Congress,  but  it  is  the 
lowest  rate  ichich  was  being  ;:)a?V/  by  the  United  States  at  the  time  such 
moneys  were  advanced  for  her  use  and  benefit,  and  up  to  the  time  they  were 
principally  refunded,  and  the  rate  which  (in  addition  to  the  discount  suf- 
fered on  her  bonds)  the  Government  of  the  United  States  would  have  been 
obliged  to  pay  for  said  moneys  had  they  not  been  so  advanced  by  the  States. 

All  of  which  is  now  very  respectfulh'  submitted. 

JOHX  MULLAX. 
State  Agent  and  Counsel  for  the  States  of  California,  Oregon,  and  Nevada. 

[Copy.] 

APPEiS'DIX   "A." 

Depaktme>-t  of  Justice,  Washixgtox,  D.  C,  July  23, 1883. 
Hon.  Charles  J.  Folger,  Secretary  of  the  Treasury: 

Sir:  Your  letter  of  the  seventh  of  June,  1882,  and  the  papers  which  accompanied  it, 
present  for  my  consideration  the  following  question,  whether  the  claim  of  the  State  of 
New  York  for  interest  paid  by  that  State  on  money  borrowed  and  expended  in  enrolling, 
subsisting,  clothing,  etc.,  its  troops  employed  to  aid  in  the  suppression  of  the  rebellion, 
is  within  the  provisions  of  the  Act  of  July  27,  18H1,  entitled  "An  Act  to  indemnify  the 
States  for  expenses  incurred  by  them  in  defense  of  the  United  States."'  Delay  in  answer- 
ing this  question  has  been  occasioned  mainly  by  the  demands  from  time  to  time,  of  other 
business  that  seemed  to  require  immediate  attention.  I  have  now  the  honor  to  submit 
my  views  thereon : 

The  Act  of  July  27,  1861,  provides:  "That  the  Secretary  of  the  Treasury  be  and  is 
hereby  directed,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  pay  to 
the  Governor  of  any  State,  or  to  his  duly  authorized  agents,  the  costs,  charges,  and  ex- 
penses properly  incurred  by  such  State  for  enrolling,  subsisting,  clothing,  supplying, 
arming,  equipping,  pajung,  and  transporting  its  troops  employed  in  aiding  to  suppress 
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tlie  present  insurrection  against  tlie  United  States,  to  be  settled  upon  proper  vouchers  to 
be  filed  and  passcil  upon  by  the  proper  accounting  officers  of  the  Treasury." 

By  a  resolution  passed  March  8,  18(>2,  the  above  provision  is  to  be  construed  to  apply  to 
expenses  incurred  as  well  after  as  before  the  date  of  the  approval  thereof. 

Under  this  legislation,  the  State  of  New  York  has  already  been  reimliurscd  the  amount 
of  money  which  was  expended  by  it  for  the  objects  specified  in  the  Act  of  ISfil,  exclusive 
of  interest  paid  on  the  money  so  expended,  all  of  which  the  State  was  compelled  to  bor- 
row. Such  interest  formed  an  item  in  the  account  rendered  by  the  State,  but  was  not 
allowed  in  the  adjustment  thereof  made  at  the  Treasury,  the  accounting  officers  not 
regarding  it  as  admissible  under  the  statute.  On  the  part  of  the  State,  however,  it  is  urgeil 
that  the  interest  mentioned  properly  constitutes  a  part  of  the  "costs,  charges,  and  ex- 
penses" incurred  for  the  objects  above  referred  to  within  the  meaning  of  said  Act. 

According  to  the  construction  originally  adopted,  and  thus  far  uniforndy  acted  upon,  in 
settling  the  claims  of  States  under  the  Act  of  July  27,  1801,  the  provisions  thereof  extend 
only  to  such  outlay  by  the  State  as  were  made  dlrecth/  and  specificalhj  on  account  of  "  en- 
roling, subsisting,' clothing,  supplying,  arming,  equipping,  paying,  and  transporting  its 
troops,"  and  as  payments  made  by  the  State  on  account  of  interest  upon  a  loan  to  it  of 
the  money  thus  expended,  though  the  expenses  incurred  for  those  objects  were  indirectly 
and  in  a  general  way  augmented  thereby  are  not  strictly  outlays  of  the  above  character, 
such  payments  do  not  come  within  the  scope  of  the  Act. 

This  interitretation  accords  with  that  which  prevailed  in  the  execution  of  similar  pro- 
visions under  which  States  were  reimbursed  for  advances  made  by  them  during  the  war 
of  1812,  and  other  subsequent  wars. 

By  the  Act  of  A])ril  29,  1826,  chap.  IfiO,  an  appropriation  was  made  "for  defraving  the 
expenses  incurred  by  calling  out  the  militia,  during  the  late  war,"  in  addition  to  the  sum.s 
theretofore  appropriated  to  that  object,  which  was  applied  to  the  reimbursement  of  States 
for  atlvances  to  meet  such  expenses.  By  the  Act  of  March  3, 1817,  chap.  8fi,  an  appropria- 
tion was  made  "for  the  payment  of  balances  due  to  certain  States  on  account  of  disburse- 
ments for  militia  employed  in  the  service  of  the  United  States  during  the  late  war."  And 
by  the  Act  of  April  20,  1818,  chap.  109,  an  appropriation  was  made  "for  the  payment  of 
balances  due  several  States,  on  an  adjustment  of  their  accounts,  for  expenses  incurred  by 
calling  out  the  militia  during  the  war."  Although  in  each  of  these  provisions,  very 
general  and  comprehensive  terms  were  employed,  yet  they  were  not  construed  to  authorize 
the  reiml)ursement  of  expenditures  made  by  the  States  on  account  of  interest,  and  no 
claims  for  such  expenditures  were  allowed  thereunder.  Congress  subsequently  provided 
for  these  claims  by  special  legislation  (thus  impliedly  recognizing  the  construction  given 
the  general  provisions  as  above),  and  presented  certain  rules  for  their  adjustment  (see  Act 
of  March  3,  1825,  chap.  lOr,,  ]\Iay  13,  1820,  chap.  39,  Mav  20,  1826,  chap.  77,  May  22,  1826, 
chap.  151,  March  3.  1827,  chap.  79,  March  22,  1832,  chap.  57),  so  by  the  Act  of  August  ll[ 
1842,  chap.  127,  an  amount  was  appropriated  "to  the  payment  and  indemnity  of  the  State 
of  Georgia  for  any  money  actually  paid  by  said  State  on  account  of  necessary  ami  proper 
expenses  incurred  by  said  State  in  calling  out  her  militia,"  during  the  Seminiile,  Cherokee, 
and  Creek  campaigns,  in  the  years  18.35  to  1838;  and  by  the  Act  of  August  Ki,  1842,  chap! 
178,  the  Secretary  was  directed  to  audit  and  adjust  the  claims  of  the  State  of  Alabama, 
"for  moneys  advanced  and  paid  by  said  State  for  subsistence,  supplies,  and  services  of 
local  troops  called  into  service  by  and  under  the  authorities  of  said  States,"  etc.,  during 
Creek  and  Seminole  hostilities.  Under  neither  of  these  Acts  were  allowances  made  for 
advances  on  account  of  interest.  But  by  Act  of  January  26,  1849,  chap.  25,  in  the  case  of 
Alabama,  and  by  Act  of  March  3,  1851,  chap.  35,  in  the  case  of  Georgia,  Congress  made 
special  provision  for  such  allowances,  under  rules  and  according  to  rates  there  prescribed. 

By  a  resolution  of  Congress  passed  March  3,  1847,  provision  was  made  for  refunding  to 
the  several  States,  etc.,  "the  amount  of  expenses  incurred  by  them  in  organizing,  subsist- 
ing, and  transporting  volunteers  previous  to  their  being  mustered  and  received  into  the 
service  of  the  United  States"  for  the  Mexican  war.  This  provision,  it  would  seem,  was 
not  regarded  as  authorizing  reimbursement  for  interest  paid  up  on  moneys  expended  for 
those  purposes;  since  it  was  apparently  deemed  necessary,  in  order  to  authorize  such 
reimbursements,  to  provide  therefor  by  "further  legislation,  which  is  found  in  the  amend- 
atory Act  of  June  2,  1848,  chap.  60. 

Undoubtedly,  the  interest  paid  by  the  State  of  New  York  on  money  borrowed  and 
applied  to  the  objects  specified  in  the  Act  of  July  27, 1861,  forms  a  part  of  the  burden  l)orne 
by  that  State  for  the  general  public  defense,  and  constitutes  a  just  charge  against  the 
United  States;  and  the  obligation  to  reimburse  for  payments  of  that  kind,  made  under 
similar  circumstances,  has  frequently  been  recognized  by  Congress,  as  appears  by  statutes 
above  cited.  But  to  construe  the  provisions  of  that  Act  so  as  to  include  such  exy)enditures 
would  be  giving  them  a  meaning  much  broader  than  that  which  has  in  practice  been  given 
other  legislation  of  like  character  and  purpose,  or  that  seems  to  be  warranted  by  any 
sound  rule  of  interpretation.  When  a  j)ayment  from  the  Treasury  is  claimed  under  a 
statute,  the  payment,  in  order  to  be  allowed,  should  appear  to  be  authorized  either 
expressly  or  by  very  clear  imjilication  (9  Onin.,  59).  The  language  of  the  Act  under  con- 
sideration, viewed  with  reference  to  claims  based  upon  expenditures  for  interest,  does  not 
satisfy  that  requirement;  for  while  no  authority  to  reimbur-se  the  States  for  interest  pai(l 
by  them  is  expressly  conferred  thereby,  such  authority  is  not  clearly  to  be  implied  there- 
from. Indeed,  the  absence  of  any  provision  in  the  Act  expressly  authorizing  reimburse- 
ment for  interest  rather  gives  rise  to  the  implication  that  such  reimbursement  was  not 
meant  to  be  allowed  thereunder;  as  in  other  similar  cases  reimbursement  for  interest  has 
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generally  been  made  the  subject  of  express  authorization  where  Congress  intended  its 
allowance. 

I  am  accordingly  of  the  opinion  that  the  claim  of  the  State  of  New  York,  referred  to  in 
the  question  submitted,  does  not  come  within  the  j^rovisions  of  the  Act  of  July  27,  1861. 
Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER, 

Attorney-General. 

Appendix  "B." 

Office  of  the  Auditor  of  State,  Columbus,  Ohio,  July  25,  1861. 

Hon.  S.  P.  Chase,  Secretary,  Washington : 

Sir  :  Yesterday  I  sent  you  a  dispatch  inquiring  whether  Government  would  refund  to 
the  State  a  portion  of  the'  expenditures  for  organizing,  clothing,  subsisting,  and  equipping 
troops  for  Government  service  without  requiring  accounts  to  be  audited  and  allowed,  the 
payment  to  be  subject  to  future  adjustment.  The  Commissioners  of  the  Sinking  Fund 
have  advertised  a  loan,  which,  or  the  greater  part  of  which,  may  be  withdrawn  from  mar- 
ket, if  the  Government  can  pay  the  State  money  on  account  and  hereinafter  pass  upon 
items.  If  the  accounts  must  first  be  audited  and  allowed  the  time  necessary  for  that  pur- 
pose will  delay  the  receipt  of  money,  and  make  it  necessary  for  the  State  to  obtain  it  by 
Joan.  If  possible  this  should  be  avoided,  and  the  double  discount  which  will  be  inevitable, 
if  the  State  borrows  and  then  the  Government  to  repay  the  State.  Our  loan  is  advertised 
for  August  seventh,  in  New  York,  at  which  time  it  will  be  necessary  that  some  arrangement 
for  monev  for  immediate  use  shall  have  been  made.  If  the  Government  can,  in  the  way 
suggested",  pay  $150,000  to  .$200,000  per  week  the  State  can  satisfy  the  demands  upon  her 
without  being  compelled  to  borrow,  unless  temporarily.  In  case  you  should  be  able  to 
refund  in  advance  of  audited  accounts  such  vouchers  or  acknowledgment,  as  you  may 
desire,  will  be  given.  I  wish,  however,  that  it  be  distinctly  understood  that  Ohio  will  not 
so  press  for  money  as  in  any  sense  to  embarrass  you.  I  know  nothing  about  the  condition 
of  the  Treasury,  and  must  not  be  regarded  as  importuning  you  to  do  what  may  be  incon- 
sistent with  a  due  regard  for  more  pressing  liabilities. 
I  am,  very  respectfully, 

R.  W.  TAYLER,  Auditor. 

Appendix  "  C." 

Treasury  Department,  June  29,  1861. 

My  Dear  Sir:  Yours  of  the  twenty-fifth,  making  inquiry  in  regard  to  the  refunding  of 
State  expenditures  for  organizing,  clothing,  subsisting,  and  equipping  of  troops,  is  received. 
If  you  will  accept  Treasury  notes  in  payment,  the  expenditures  of  Ohio  will  be  paid  pro 
rata,  as  those  of  Indiana  have  been,  upon  the  statements  of  the  Governor  and  State  offi- 
cers, leaving  the  accounts  to  be  audited  hereafter.  It  will  be  impossible  to  advance  the 
coin  at  present.  As  to  the  "double  discount"  of  which  you  speak,  if  Ohio  raises  money 
by  loan,  at  a  discount,  the  United  States  cannot  refund  such  discount  to  the  State,  but 
only  the  amount  of  the  debt  with  interest,  unless  Congress  specially  provide  otherwise. 
Yours,  very  truly, 

S.  P.  CHASE. 

Hon.  R.  W.  Tayler,  Auditor  of  the  State  of  Ohio. 

Appendix  "D." 
An  Act  authorizing  the  payment  of  interest  due  to  the  State  of  Virginia. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled,  That  the  proper  accounting  officers  of  the  Treasury  Department  be 
and  they  are  hereby  authorized  and  directed  to  liquidate  and  settle  the  claim  of  the  State 
of  Virginia  against  the  United  States,  for  interest  upon  loans  or  moneys  borrowed  and 
actually  expended  by  her,  for  the  use  and  benefit  of  the  United  States,  during  the  late  war 
with  Great  Britain. 

Sec.  2.  And  be  it  further  enacted,  That  in  ascertaining  the  amount  of  interest  as 
aforesaid,  due  to  the  State  of  Virginia,  the  following  rules  shall  be  understood  as  applica- 
ble to  and  governing  the  case,  to  wit: 

First— Th&t  interest  shall  not  be  computed  on  any  sum  which  Virginia  has  not  expended 
for  the  use  and  benefit  of  the  United  States,  as  evidenced  by  the  amount  refunded  or  repaid 
to  Virginia  by  the  United  States. 

Second— "That  no  interest  shall  be  paid  on  any  sum  on  which  she  has  not  paid  interest. 

Third— That  when  the  principal  or  any  part  of  it  has  been  paid  or  refunded  by  the 
United  States,  or  money  placed  in  the  hands  of  Virginia  for  that  purpose,  the  interest  on 
the  sum  or  sums  so  paid  or  refunded  shall  cease,  and  not  be  considered  as  chargeable  to 
the  United  States  anv  longer  than  up  to  the  time  of  the  repayment  as  aforesaid. 

Sec  3.  And  be  it  further  enacted.  That  the  amount  of  the  interest,  when  ascertained 
as  aforesaid,  shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

Approved  March  3,  1825. 
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Appendix  "  E." 

An  Act  for  the  adjustment  and  settlement  of  the  claims  of  the  State  of  South  Carolina  against 

the  United  States. 

[Approved  March  22,  1832.] 

Be  it  enacted  hy  the  Senate  and  House  of  Bepirsentatives  of  the  United  States,  in  Congress 
aKsriiihled.  Tliat  the  proper  aocouTiting  officers  of  the  Treasury  be  and  they  are  hereby 
authorized  and  directed  to  Hquidate  and  settle  the  claim  of  the  State  of  South  Carolina 
against  the  United  States  for  interest  upon  money  actually  expended  by  her  for  military 
stores  for  the  use  and  benefit  of  the  United  States^  and  on  account  of  her  militia  whilst  in 
the  service  of  the  United  States,  during  the  late  war  with  Great  Britain ;  the  money  so 
expended  having  been  drawn  hy  the  State  from  a  fund  upon  which  she  was  then  receiving  interest. 

Sec.  2.  And  be  it  further  enacted,  That  in  ascertaining  the  amount  of  interest  to  be  paid 
as  aforesaid  to  the  State  of  South  Carolina,  interest  shall  be  computed  upon  sums  expended 
by  the  State  for  the  use  and  benefit  of  the  United  States,  as  aforesaid,  and  which  have 
been,  or  shall  be,  repaid  to  South  Carolina  by  the  United  States. 

Appexdix  "  F." 

An  Act  to  refund  money  for  expenses  incurred,  subsistence,  and  transportation  furnished  for  the 
use  of  volunteers  during  the  present  war,  before  being  mustered  into  the  service  of  the  United 
States. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  United  States  of  America,  in 
Congress  assembled.  That  the  provisions  of  the  joint  resolution  approved  March  third,  eight- 
een hundred  and  forty-seven,  entitled  "A  Kesolution  to  refund  money  to  the  States,  which 
have  supplied  volunteers  and  furnished  them  transportation,  during  the  present  war, 
before  being  mustered  and  received  into  the  service  of  the  United  States,"  be  and  the  same 
are  hereby  extended  so  as  to  embrace  all  cases  of  expenses  heretofore  incurred,  in  organiz- 
ing, subsisting,  and  transporting  volunteers,  previous  to  their  being  mustered  and  received 
into  the  service  of  the  United  States,  for  the  present  war,  whether  by  States,  counties,  cor- 
porations, or  individuals,  either  acting  with  or  without  the  authority  of  the  State:  provided, 
however,  that  proof  shall  be  made,  to  the  satisfaction  of  the  Secretary  of  War,  of  the  amount 
thus  expended,  and  that  the  same  was  necessary  and  proper  for  the  troops  aforesaid. 

Sec.  2.  And  be  it  further  enacted,  That  an  amount  sufficient  to  refund  said  expenses  so 
incurred  "De  and  the  same  is  hereby  appropriated  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated. 

Sec.  3.  And  be  it  further  enacted.  That  in  refunding  moneys  under  this  Act,  and  the 
resolution  which  it  amends,  it  shall  be  lawful  to  pay  interest  at  the  rate  of  six  per  centum 
per  annum  on  all  sums  advance  [advanced]  by  States,  corporations,  or  individuals,  in  all 
cases  where  the  State,  corporation,  or  individual  paid  or  lost  the  interest,  or  is  liable  to  })ay  it. 

Approved  June  2,  1848. 

Appendix  "G." 

An  Act  authorizing  the  payment  of  interest  upon  the  advances  made  by  the  State  of  Alabama  for 
the  use  of  the  United  States  Government  in  the  suppression  of  the  Creek  Indian  hostilities  of 
eighteen  hundred  and  thirty-six  and  eighteen  hundred  and  thirty-seven. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  United  States  of  America,  in 
Congress  a.^sembled.  That  the  Secretary  of  War  be  and  he  is  hereby  directed  to  pay  inter- 
ests upon  the  advances  made  by  the  State  of  Alabama  for  the  use  of  the  United  States 
Government  for  the  suppression  of  hostilities  by  the  Creek  Indians,  in  eighteen  hundred 
and  thirty-six  and  eighteen  hundred  and  thirty-seven,  at  the  rate  of  six  per  centum  per 
annum  from  the  time  of  the  advances  until  the  principal  sum  was  paid  by  the  United 
States  to  the  State  of  Alabama;  and  the  sum  so  found  to  be  due  to  said  State  to  be  paid 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

Sec  2.  Be  it  further  enacted.  That  in  ascertaining  the  amount  of  interest  as  aforeaid 
due  to  the  State  of  Alabama,  the  following  rules  shall  govern:  That  interest  shall  not  be 
comptited  on  any  sum  which  Alabama  has  not  expended  for  the  use  and  benefit  of  the 
United  States,  as  evidenced  by  the  amount  refunded  or  repaid  to  the  State  of  Alabama  by 
the  United  States ;  second,  that  no  interest  shall  be  paid  on  any  sum  on  which  the  said 
State  of  Alabama  did  not  either  pay  or  lose  interest  as  aforesaid. 

Approved  January  26,  1849. 

Appendix  "H." 

An  Act  to  authorize  the  Secretary  of  War  to  allow  the  payment  of  interest  to  the  State  of  Georgia 
for  advances  made  for  the  use  of  the  United  States,  in  the  suppression  of  the  hostilities  of  the 
Creek,  Seminole,  and  Cherokee  Indians,  /?i  the  years  of  eighteen  hundred  aiul  thirty-six,  eighteen 
hundred  and  thirty-seven,  and  eighteen  hitndred  and  thirty-eight. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  United  States  of  America,  in 
Congress  assembled.  That  the  Secretary  of  \\  ar  be  and  he  is  hereby  authorized  to  allow  to 
the  State  of  Georgia,  for  advances  made  to  the  United  States  for  the  suppression  of  the 
hostilities  of  the  Creek,  Seminole,  and  Cherokee  Indians,  in  the  j'ears  of  efghteen  hundred 
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and  thirtr-five,  eighteen  hundred  and  thirty-six.  eighteen  hundred  and  thirtr-seven.  and 
eighteen  hundred  and  thirty-eight,  interest  "at  the  rate  of  six  j>eT  cent  per  annum  upon  all 
sums  allowed  and  paid  to  the  State  of  Georgia,  or  that  may  hereafter  be  alloured  and  paid  for 
any  moneys  advanced  by  the  State  for  the  purpose  aforesaid,  from  the  date  of  such 
advances  until  the  principal  sum  or  sums  were  or  may  be  paid  by  the  United  States :  pro- 
vided, that  no  interest  shall  be  paid  on  any  sum  on  which  the  said  Slate  of  Georgia  did  not 
either  pay  or  lose  interest. 
Approved  March  3. 1851. 

Appexdix  ••I." 

An  Act  authorising  the  payment  of  interest  upon  the  adrances  made  by  the  Stale  of  Maine  for  the 
use  of  the  t'nited  States  Government,  in  the  protection  of  the  northeastern  frontier. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatires  of  the  United  States  of  America,  in 
Congress  as.tembhd.  That  the  propter  accounting  officers  of  the  Treasury  be  and  they  are 
hereby  authorized  and  directed  to  liquidate  and  senle  the  claim  of  the  State  of  Maine 
against  the  United  States  for  interest  ux»on  money  borrowed  and  actually  expended  by  her 
for  the  protection  of  the  northeastern  ft-ontier  of  said  State,  during  the  years  eighteen  hun- 
dred and  thirty-nine,  eighteen  hundred  and  forty,  and  eighteen  hundred  and  forty-one ; 
and  the  sum  so  found  to  be  due  said  State  shall  be  paid  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated. 

Sec.  2.  And  be  it  further  enacted.  That  in  as«ertaining  the  amount  of  interest  as  afore- 
said due  to  the  State  of  Maine,  the  following  rules  shall  govern :  First,  that  interest  shall 
not  be  computed  on  any  sum  which  Maine  has  not  expended  for  the  use  and  benefit  of  the 
United  States,  as  evidenced  by  the  amount  refunded  or  repaid  to  the  State  of  Maine  by  the 
United  States;  second,  that  no  interest  shall  be  paid  on  any  sum  on  which  the  said  State 
of  Maine  did  not  either  pay  or  lose  interest,  as  aforesaid. 

Approved  March  3,  1S51. 

AppExrix  ••  K." 

That  the  foregoing  brief  and  well  authenticated  statement  forms  the  basis  of  the  State's 
claim  to  be  reimbursed  for  interest,  and  that  it  is  a  claim  such  as  the  Government  of  the 
United  Slates  has  ever  acktwwledged  and  paid,  will  appear  from  the  following  opinions  of 
Attorneys-General  and  abundant  precedents  in  Acts  of  Congress. 

Attoriiev-General  Wirt,  in  construing  the  Act  authorizing  the  payment  of  interest  to 
the  State  of  Virginia  (Act  of  March  3. 1S25,  Stat*,  at  Large,  vol.  4,  page  132),  says: 

"The  principle  is  this:  The  United  States  are  bound  by  the  relations  that  subsist 
between  the  General  and  State  Governments  to  provide  the  means  of  carrying  on  war, 
and  as  a  part  of  the  means  of  carrying  on  war,  to  provide  for  the  defense  of  the  several 
States.  When  the  United  States  fail  to  make  such  provision,  and  the  States  have  to 
defend  themselves  by  means  of  their  own  resources,  the  expenditure  thus  incurred  forms 
a  debt  against  the  United  States,  which  they  are  bound  to  reimburse.^  If  the  expendi- 
tures made  for  such  purposes  are  supplied  from  the  Treasury  of  the  State,  the  I  nited 
States  reimburse  the  principal  without  interest ;  but  if.  being  unable  itself,  from  the  con- 
dition of  its  own  finances,  to  meet  the  emergency,  such  State  has  been  obliged  to  borrow 
money  for  the  purpose,  and  thus  to  incur  a  debt  on  which  she  herself  has  had  to  pay 
uiterest.  such  debt  is  essentially  a  debt  due  by  the  Unite<l  States,  and  both  the  princi- 
pal and  interest  are  to  be  paid  by  the  United  States.  So  that  where  the  State  has  had  to 
pav  interest  hv  reason  of  her  taking  the  place  of  the  United  States  in  time  of  war,  such 
mterest  forms"  a  just  charge  against  the  United  States."  (Opinions  of  Anomeys-General, 
vol.  1.  page  174.) 

Attorney-General  Crittenden,  in  an  opinion  to  the  Secretary  of  War,  dated  November 
17. 1^51.  as  to  the  question  of  interest  under  the  Act  of  February  27.  1851  (Statutes  at 
Large,  vol.  9,  page  573),  "  for  reimbursing  the  State  of  Florida,"  etc.,  says  : 

'■  Your  second  question  relates  to  interest  which  '  the  accounting  officers  decline  to 
allow  on  the  moneys  advanced  and  obUgaiions  contracted,"  although  the  State  of  Florida 
borrowed  the  money  and  paid  interest  thereon. 

••  The  question  turns  upon  the  true  meaning  and  intention  of  the  Legislature,  to  be 
collected  from  the  words  of  the  appropriation  of  $75,000.  •  for  reimbursing  the  State  of 
Florida  under  such  rules  and  regulations  as  have  heretofore  governed  the  adjustment  of 
similar  claims  of  the  several  Slates  on  the  United  States,  for  moneys  advanced  and  paid, 
and  obligations  contracted  by  said  State,  for  subsistence,  supplies",  and  services  of  local 
troops  called  into  service  during  the  year  1S19.  by  and  under  the  authorities  of  said  State.' 

"  Florida  is  to  be  reimbursed  for  moneys  advanced  and  paid,  for  ex{>enses  incurred  and 
obligations  contracted  on  account  of  supplies,  pay.  and  subsistence  of  local  troops  called 
into  service  by  the  State  of  Florida  in  1^49  That  reimbursement  is  to  be  made  under  the 
rules  which  governed  the  adjustment  of  similar  claims  of  the  several  States  against  the 
United  States. 

"  By  an  Act  approved  May  13, 1S26  (4  Statutes  at  Large,  page  161,  chapter  39),  the  proper 
accounting  officers  of  the  Treasury  are  directed  to  liquidate  and  settle  the  claims  of  the 
State  of  Maryland  against  the  United  States  tipon  interest  of  loans  of  money  borrowed 
and  actually  expended  by  her  for  the  use  and  benefit  of  the  United  States  during  the  late 
war  with  Great  Britain. 

'"  Sec.  2.  That  in  ascertaining  the  amotint  of  interest  as  aforesaid  the  following  rules 
shall  be  understood  as  applicable  to,  and  governing  the  case,  to  wit: 
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"'First — That  interest  shall  not  be  computed  on  any  sum  that  Maryland  has  not 
expended  for  the  use  and  benefit  of  the  United  States. 

"'Second — That  no  interest  shall  be  paid  on  anj'  sums  on  which  she  has  not  paid 
interest. 

'"  Third — That  when  the  principal,  or  any  part  of  it,  has  been  refunded  by  the  United 
States,  or  money  i)laced  in  the  hands  of  Maryland  for  that  purpose,  the  interest  on  the 
sum  or  sums  so  refunded  shall  cease  and  not  be  considered  as  chargeable  to  the  United 
States  any  longer  than  up  to  the  time  of  repayment  as  aforesaid.' 

"  Act  of  March  '22, 1832  (4  Stats,  at  Large,  page  499,  chap.  51)  directed  the  proper  account- 
ing officers  '  to  liquidate  and  settle  the  claims  of  the  State  of  South  Carolina  against  the 
United  States  for  interest  upon  money  actually  expended  by  her  for  military  stores  for 
the  use  and  benefit  of  the  United  States  during  the  late  war  with  Great  Britain^  the  money 
so  expended  having  been  drawn  by  the  State  from  a  fund  upon  which  she  was  then  receiv- 
ing interest. 

'"Sec.  2.  That  in  ascertaining  the  amount  of  interest  to  be  paid  as  aforesaid  to  the 
State  of  South  Carolina,  interest  shall  be  computed  on  the  sums  expended  by  the  State  for 
the  use  and  benefit  of  the  United  States,  and  which  have  been,  or  shall  be,  repaid  to  South 
Carolina  by  the  United  States.' 

"By  'An  Act  to  refund  money  for  expenses  incurred,  subsistence,  or  transportation 
furnished  for  the  use  of  volunteers  during  the  present  war  before  being  mustered  into 
the  service  of  the  United  States,"  approved  June  2,  1848  (9  Stats,  at  Large,  page  23(i,  chap. 
(iO),  it  was  enacted  in  Section  3  '  that  in  refunding  money  under  this  Act  it  shall  be  lawful 
to  pay  interest  at  the  rate  of  six  per  centum  per  annum  on  all  sums  advanced  by  States, 
corporations,  or  individuals,  in  all  cases  where  the  State,  corporation,  or  individual  has 
paid  or  lost  interest,  or  is  liable  to  pay  it.' 

"An  Act  approved  January  2G,  1849  (Statutes  at  Large,  vol.  9,  page  344,  chapter  25), 
directed  the  Secretary  of  War  to  pay  to  the  State  of  Alabama  interest  upon  the  advances 
made  by  the  State  of  Alabama  for  the  use  of  the  United  States  in  the  suppression  of 
Indian  hostilities  by  the  Creek  Indians  in  1836  and  1837,  'at  the  rate  of  six  per  centum 
per  annum  from  the  time  of  the  advance  mitil  the  principal  sum  was  jiaid  by  the  United  States 
to  the  State  of  Alabama.  That  no  interest  shall  be  paid  on  any  sum  on  which  the  State 
of  Alabama  did  not  pay  or  lose  interest.' 

The  Act  of  twenty-seventh  February,  18fil,  is  intended  to  indemnify  the  State  against 
loss  or  damage.     Reimbursing  means  repairing  the  loss  or  expenses  by  an  equivalent. 

If  the  State  of  Florida  has  contracted  obligations  bearing  interest,  or  has  paid  monej', 
with  interest,  for  the  use  and  benefit,  in  necessary  and  proper  supplies  for  the  troops 
called  into  service  in  1849,  to  refund  to  the  State  of  Florida  the  principal  sum  only,  with- 
out the  interest,  would  not  reimburse  the  State,  would  not  save  the  State  from  loss  and 
damage,  would  not  be  an  equivalent  for  the  expense  the  State  has  incurred  for  the  United 
States. 

Moreover,  the  statute  expressly  refers  to  what  had  been  done  by  the  United  States  for 
other  States  in  like  circumstances. 

The  before  mentioned  statute  shows  the  rules  which  have  heretofore  governed  the 
adjustment  of  similar  claims  upon  the  United  States.  The  Acts  before  cited,  and  particu- 
larly that  of  the  second  June,  1848,  which  was  a  general  one,  embracing  the  claims  of 
many  States,  corporations,  and  individuals,  then  to  be  adjusted,  directed  that  an  interest, 
at  the  rate  of  six  per  cent  per  annum,  be  allowed  "on  all  sums  advanced  by  States,  corpora- 
tions, or  individuals,  when  the  State,  corporation,  or  individual  has  paid  or  lost  interest, 
or  is  liable  to  yjay  it."    (Statutes  at  Large,  1848,  vol.  9,  page  23H,  chapter  (iO.) 

From  the  beginning  of  the  Government  under  the  Federal  Constitution,  the  public 
defense,  in  whole  and  in  all  its  parts,  has  been  considered  as  a  duty  and  charge  upon  the 
Federal  Government.  In  the  adjustment  at  the  Treasury  Department  of  the  claims  of 
the  several  States,  for  advances,  expenditures,  and  supplies  necessary  for  troops  in  the 
exigencies  of  war,  or  the  suppression  of  Indian  hostilities,  there  is  no  public  policy,  no 
saving  to  the  public  Treasury,  no  virtue,  no  laudable  end  consulted  in  order  to  cut  down 
the  claims  of  the  several  States,  in  opposition  to  the  intention  of  Congress  and  the  good 
faith  of  the  Government,  thereby  to  send  the  State  to  Congress  to  ask  further  relief  by 
further  legislation. 

There  is  no  just  cause  for  not  allowing  to  the  State  of  Florida  an  interest  upon  all  sums 
advanced,  paid  out,  and  expended  for  the  use  of  the  United  States,  and  obligations  by  that 
State  contracted  for  supplies  and  services  of  local  troops  called  into  service  in  1849,  bv  and 
under  authority  of  said  State,  when  it  shall  appear  that  said  State  has  x>aid  or  lost  inter- 
est, or  is  liable  to  pay  interest  on  that  account. 

Interest  has  alvays  been  allowed  to  the  several  States  for  advances  made  to  the  United 
States  for  military  purposes. 

The  claims  of  the  several  States  for  advances  made  during  the  revolutionary  war  were 
adjusted  and  settled  under  the  jtrovisions  of  the  Acts  of  Congress  of  August  5, 179(1,  and  of 
May  31, 1794.  By  these  Acts  interest  was  allowed  to  the  States,  whether  they  had  advanced 
nionej'  on  hand  in  their  treasuries  or  obtained  it  by  loans. 

In  respect  to  the  advances  by  States  during  the  war  of  1812-15,  a  more  restricted  rule 
was  adonted,  to  wit:  that  States  should  be  allowed  interest  only  so  far  as  they  themselves 
had  paid  it  by  borrowing,  or  had  lost  it  by  sale  of  interest-bearing  funds.  Interest  accord- 
ing to  this  last  rule  has  been  paid  to  all  the  States  which  made  advances  during  the  war 
of  1812-15,  except  the  State  of  Massachusetts,  which  State  obtained  interest  according  to 
the  plan  of  settlement  under  the  Acts  of  1790-&4. 
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We  cite  the  cases  where  interest  has  been  allowed  and  paid  for  moneys  advanced  during 
the  war  of  1812-15.  as  follows: 

Virginia.  Act  March  3,  1825,  i  Stats,  at  Large,  p.  132. 

Maryland,  Act  Mav  13, 1826,  4  Stats,  at  Large,  page  151. 

Delaware,  Act  Mav  20, 1826,  4  Stats,  at  Large,  p.  175. 

]S'ew  York,  Act  Mav  22,  1826,  4  Stats,  at  Large,  p.  192. 

Pennsylvania,  Act  "March  3, 1827.  4  Stats,  at  Large,  p.  241. 

South  Carolina,  Act  March  22,  1832,  4  Stats,  at  Large,  p.  499. 

Massachusetts,  Act  July  8, 1870,  16  Stats,  at  Large,  p.  198. 

For  advances  for  Indian  and  other  wars  the  same  rule  has  been  observed  in  the  follow- 
ing cases: 

Alabama,  Act  January  26, 1S49.  9  Stats,  at  Large,  p.  344. 

Georgia,  Act  March  Si,  1S51,  9  Stats,  at  Large,  p.  626. 

Washington  Territory,  Act  March  3, 18-59,  11  Stats,  at  Large,  p.  429. 

:New  Hampshire,  Act"  January  27, 1852, 10  Stats,  at  Large,  p.  1. 

For  claims  growing  out  of  the"  war  with  Mexico,  it  was  enacted  (Act  June  2, 1848, 9  Stats, 
at  Large,  p.  236.  chap.  60,  Sec.  3).  that  in  refunding  money  under  this  Act  it  shall  be  lawful 
to  pay  interest  at  the  rate  of  six  per  centum  per  annuni  on  all  sums  advanced  bv  States, 
corporations,  or  individuals,  in  a"ll  cases  where  the  State,  corporation,  or  individual  has 
paid  or  lost  interest,  or  is  liable  to  pay  it. 

Thus,  it  will  be  seen,  that  the  precedent  for  the  paj-ment  of  interest  under  the  rule 
adopted  for  the  settlement  of  claims  of  the  war  of  1812-15,  is  well  established. 

Florida  asks  no  new  rule.  She  asks  only  to  be  placed  on  an  equal  footing  with  her  sis- 
ter States— to  be  reimbursed  for  interest  "she  has  actually  paid,  and  is  now  paying.  The 
Indian  Trust  Fund  of  the  United  States  now  holds  seven  per  cent  bonds  of  the  State  of 
Florida  amounting,  principal  and  interest,  to  about  three  huiidred  thoiu^and  dollars,  of  which 
about  one  hundred  and  seventy  thousand  dollars  is  interest.  The  State  expects  of  course  to 
take  up  this  debt  in  the  settlement  she  now  desires  to  make  with  the  United  States. 

MABYLijrD. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America, 
in  Congress  asseiiibled.  That  the  proper  accounting  officers  of  the  Treasury  Department  be 
and  thev  are  hereby  authorized  and  directed  to  Liquidate  and  settle  the  claim  of  the 
State  of"Marj-land  against  the  United  States,  for  interest  upon  loans  on  moneys  bor- 
rowed, and  actually  expended  by  her,  for  the  use  and  the  bienefit  of  the  United  States, 
during  the  late  war  with  Great  Britain. 

Sec.  2.  And  be  it  further  enacted.  That,  in  ascertaining  the  amount  of  interest  as 
aforesaid,  due  to  the  State  of  Maryland,  the  following  rules  shall  be  understood  as  appli- 
cable to,  and  governing  the  case,  to  wit : 

First— Thai  interest  shall  not  be  computed  on  any  sum  which  Maryland  has  not  expended 
for  the  use  and  benefit  of  the  United  States,  as  "evidenced  by  the  amount  refunded  or 
paid  to  Maryland,  by  the  United  States. 

Second— Thax  no  interest  shall  be  paid  on  any  sum  on  which  she  has  not  paid  interest. 

Third — That  when  the  principal,  or  any  part  of  it,  has  been  paid,  or  refunded  by  the 
United  States,  or  money  placed  in  the  hands  of  Maryland,  for  that  purpose,  the  interest 
on  the  sum  or  sums  so  "paid  or  refunded,  shall  cease,  "and  not  be  considered  as  chargeable 
to  the  United  States,  anv  longer  than  up  to  the  time  of  the  repayment,  as  aforesaid. 

Sec.  3.  And  be  it  furt"ber  enacted.  That  the  amount  of  the  interest,  when  ascertained, 
as  aforesaid,  shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

Approved  May  13,  1826. 

DELAWAKE. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled,  That  the  proper  accounting  officers  of  the  Treasury  Department,  be 
and  thev  are  hereby  authorized  and  directed  to  liquidate  and  settle  the  claim  of  the  State 
of  Delaware  against  the  United  States,  for  interest  upon  loans  or  moneys  borrowed,  and 
actually  expended  by  her,  for  the  use  and  benefit  of  the  United  Stales  during  the  late  war 
with  great  Britain. 

Sec.  2.  And  be  it  further  enacted.  That  in  ascertaining  the  amount  of  interest  as  afore- 
said, due  to  the  State  of  Delaware,  the  following  rules  shall  be  understood  as  applicable 
to  and  goyerning  the  case,  to  wit : 

First — That  interest  shall  not  be  computed  on  any  sum  which  Delaware  has  not  expended 
for  the  use  and  benefit  of  the  United  States,  as  "evidenced  by  the  amount  refunded  or 
repaid  to  Delaware  by  the  United  States. 

Second — That  no  interest  shall  be  paid  on  any  sum  on  which  she  has  not  paid  interest. 

Third — That  when  the  principal,  or  any  pa"rt  of  it,  has  been  paid  or  refunded  by  the 
United  States,  or  moneys  placed  in  the  hands  of  Delaware  for  that  purpose,  the  interest 
on  the  sum  or  sums  sopaid  or  refunded  shall  cease  and  not  be  considered  as  chargeable 
to  the  United  States,  any  longer  that  up  to  the  time  of  the  repayment  as  aforesaid. 

Sec  3.  And  belt  further  enacted.  That  the  amount  of  the  interest, when  ascertained  as 
aforesaid,  shall  be  paid  out  of  anv  money  in  the  Treasury  not  otherwise  appropriated. 

Approved  Mav  20, 1826. 

sew  YORK. 

Be  it  eiiacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
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Congress  assembled,  That  the  proper  accounting  officers  of  the  Treasury  Department  be 
and  tliey  are  hereby  authorized  and  directed  to  liquidate  and  settle  the  claim  of  the  State 
of  New  York  against  the  Ihiited  States,  for  interest  upon  loans  on  moneys  borrowed  and 
actually  expended  by  her  for  the  use  and  benefit  of  the  United  States  during  the  late  war 
with  Great  Britain. 

Sec.  2.  And  be  it  further  enacted,  That  in  ascertaining  the  amount  of  interest  as  afore- 
said due  to  the  State  of  New  York,  the  following  rules  shall  be  understood  as  applicable 
to  and  governing  the  case,  to  wit: 

First — That  interest  shall  not  be  computed  on  any  sum  which  New  York  has  not  ex- 
pended for  the  use  and  benefit  of  the  United  States,  as  evidenced  by  the  amount  refunded 
or  repaid  to  New  Y'ork  by  the  United  States. 

Second — That  no  interest  shall  be  paid  on  any  sum  on  which  she  has  not  paid  interest. 

Third — That  when  the  principal,  or  any  part  of  it,  has  been  paid  or  refunded  by  the 
United  States,  or  money  placed  in  the  hands  of  New  Y'ork  for  that  purpose,  the  interest 
on  the  sum  or  sums  so  paid  or  refunded  shall  cease  and  not  be  considered  as  chargeable 
to  the  United  States  any  longer  than  up  to  the  time  of  the  rex^ayment  as  aforesaid. 

Sec.  3.  And  be  it  further  enacted.  That  the  amount  of  the  interest,  when  ascertained 
as  aforesaid,  shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

Approved  May  22,  1826. 

PENNSYLVANIA. 

Be  it  enacted  hij  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  a.<sembled,  That  the  proper  accounting  officers  of  the  Treasury  Department  be 
and  they  are  hereby  authorized  and  directed  to  liquidate  and  settle  the  claim  of  the  State 
of  Pennsylvania  against  the  United  States,  for  interest  upon  loans  or  moneys  borrowed 
and  actually  expended  by  her  for  theuse  and  benefit  of  the  United  States  during  the  late 
war  with  Great  Britain. 

Sec.  2.  And  be  it  further  enacted.  That,  in  ascertaining  the  amount  of  interest  as  afore- 
said due  to  the  State  of  Pennsylvania,  the  following  rules  shall  be  understood  as  applica- 
ble to  and  governing  the  case,  to  wit: 

First — That  interest  shall  not  be  computed  on  any  sum  which  Pennsylvania  has  not 
expended  for  the  use  and  benefit  of  the  United  States,  as  evidenced  by  the  amount  re- 
funded or  repaid  to  Pennsylvania  by  the  United  States. 

Second— ^That  no  interest  shall  be  paid  on  any  sum  on  which  she  has  not  paid  interest. 

Third — That  when  the  principal,  or  any  part  of  it,  has  been  paid  or  refunded  by  the 
United  States,  or  money  placed  in  the  hands  of  Pennsylvania  for  that  purpose,  the  inter- 
est on  the  sum  or  sums  so  paid  or  refunded  shall  cease,  and  not  be  considered  as  charge- 
able to  the  United  States  any  longer  than  up  to  the  time  of  the  repayment  as  aforesaid. 

Sec.  3.  And  be  it  further  enacted.  That  the  amount  of  the  interest,  when  ascertanied 
as  aforesaid,  shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

Approved  March  3,  1827. 

MASSACHUSETTS. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled,  That  there  be  allowed  on  the  claim  of"  the  State  of  Massachusetts,  for 
interest  paid  by  her  on  money  expended  bj^  said  State  on  account  of  the  war  with  Great 
Britain  in  eighteen  hundred  and  twelve  to  eighteen  hundred  and  fifteen,  the  sum  of  six 
hundred  and  seventy-eight  thousand  three  hundred  and  sixty-two  dollars  and  forty-one 
cents,  in  full  of  said  claim. 

WASHINGTON   TERRITORY.  " 

To  enable  the  Secretary  of  War  to  pay  for  the  purchase  of  stores  furnished  for  the  use 
of  volunteers  engaged  in  suppressing  Indian  hostilities  in  the  Territory'  of  Washington 
during  the  late  Indian  hostilities  in  that  Territory,  seven  thousand  dollars,  with  interest 
from  the  time  the  money  was  advanced  by  Governor  Douglas  for  said  purchase. 

NEW    HAMPSHIRE. 

Be  it  enacted  bt/  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled.  That  the  Second  Auditor  of  the  Treasury  be  and  he  is  hereby  author- 
ized and  directed  to  liquidate  and  settle  the  claim  of  the  State  of  New  Hampshire  against 
the  United  States,  for  interest  upon  the  military  expenses  incurred  and  actually  expended 
by  her  for  the  protection  of  the  northeastern  frontier  of  said  State,  and  repelling  invasion 
and  suppressing  insurrection  at  Indian  Stream,  in  the  county  of  Goos,  in  said  State,  in 
the  years  eighteen  hundred  and  thirty-five,  eighteen  hundred  and  thirty-six,  and  eighteen 
hundred  and  thirty-seven;  and  the  sum  so  found  to  be  due  to  said  State,  shall  be  paid  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated;  jwovided,  that  said  amount 
shall  not  exceed  six  thousand  "dollars. 

Sec.  2.  And  be  it  further  enacted,  that,  in  ascertaining  the  amount  of  interest,  as  afore- 
said, due  to  the  State  of  New  Hamjjshire,  the  following  rules  shall  govern: 

First — That  interest  shall  not  be  computed  on  any  sum  which  New  Hampshire  has  not 
expended  for  the  use  and  benefit  of  the  United  States,  as  evidenced  bj'  the  amount 
refunded  or  re)>aid  to  the  State  of  New  Hampshire. 

Second — That  interest  shall  not  be  paid  during  any  time,  on  any  sum  larger  than  the 
sum  the  State  was  paying  interest  for  at  such  time. 

Approved  January  27, 1852. 
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EXHIBIT  No.  5)4. 

Forty-eighth  Congress,  first  session.    Senate  320  and  H.  K  109. 

To  the  honorable  Committee  on  Claims,  United  States  Senate,  and  to  the 
honorable  Committee  on  War  Claims,  United  States  House  of  Represen- 
tatives: 

Senate  Bill  No.  320,  introduced  in  the  Senate  by  Senator  Miller  of 
California,  December  5,  1883,  and  referred  to  the  honorable  Committee  on 
Claims,  and  H.  R.  109,  introduced  by  Mr.  Henley  of  California,  in  the 
House  on  December  10,  1883,  and  referred  to  the  honorable  Committee  on 
War  Claims  for  action  and  report,  is  as  follows,  to  wit: 

A  BILL 

Authorizing  the  payment  of  interest  due  to  the  States  of  California,  Oregon,  and  Nevada,  and 

Nevada  when  a  Territory. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled,  That  the  proper  accounting  officers  of  the  Treasury  Department  be 
and  they  are  hereby  authorized  and  directed  to  liquidate  and  settle  the  claims  of  the 
States  of  California,  Oregon,  and  Nevada  (and  Nevada  when  a  Territory)  against  the  United 
States  for  interest  upon  loans  or  moneys  borrowed  and  actually  expended  by  them  for 
the  use  and  benefit  of  the  United  States  during  the  late  war  for  suppressing  insurrection 
and  rebellion,  and  also  on  account  of  Indian  hostilities  in  said  States  and  Territory. 

Sec.  2.  That  in  ascertaining  the  amounts  of  interest  as  aforesaid  due  the  States  of  Cali- 
fornia, Oregon,  and  Nevada  (and  Nevada  when  a  Territory),  the  following  rules  shall  be 
understood  as  applicable  to  aiid  governing  the  cases,  to  wit  : 

First — That  interest  shall  not  be  computed  on  any  sums  which  California,  Oregon,  and 
Nevada  (and  Nevada  when  a  Territory)  have  not  expended  for  the  use  and  benefit  of  the 
United  States,  as  evidenced  by  the  amounts  refunded  or  repaid,  or  to  be  refiinded  or  to  be 
repaid  to  California,  Oregon,  and  Nevada  (and  Nevada  when  a  Territory)  by  the  United 
States. 

Second — That  no  interest  shall  be  paid  on  any  sums  on  which  they  have  not  paid  interest. 

Third — That  when  the  principal,  or  any  part  of  it,  has  been  paid  or  refunded  by  the 
United  States,  or  money  placed  in  the  hands  of  California,  Oregon,  and  Nevada  (and 
Nevada  when  a  Territory)  for  that  purpose,  the  interest  on  the  sum  or  sums  so  paid  or 
refunded  shall  cease,  and  not  be  considered  as  chargeable  to  the  United  States  any  longer 
than  up  to  the  time  of  the  repayment  as  aforesaid. 

Sec.  3.  That  the  amounts  of  interest,  when  ascertained  as  aforesaid,  shall  be  paid  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated. 

The  object  of  these  bills,  as  their  language  plainly  imports,  is  to  provide 
for  the  payment  of  interest  by  the  United  States  to  the  States  of  California, 
Oregon,  and  Nevada  (and  Nevada  when  a  Territory),  not  upon  the  whole 
amount  of  their  respective  advances  to  the  United  States  for  the  purposes 
mentioned,  but  on  that  part  only  of  such  advances  upon  which  such  States 
"paid  interest." 

The  limitation  sought  to  be  fixed  by  said  bills  on  the  extent  to  which 
the  United  States  should  admit  and  discharge  her  liability  for  interest  to 
these  States  so  advancing  her  money  is  derived  from  the  practice  of  the 
United  States  in  dealing  with  similar  cases  in  the  past. 

Said  practice,  having  been  uniformly  adopted  by  Congress  and  accepted 
by  the  individual  States  from  time  to  time  for  nearly  sixty  years,  properly 
measures  the  liability  of  the  United  States  on  account  of  interest  on  simi- 
lar advances  now  proposed  by  these  States,  and  forms  the  correct  and 
reasonable  basis  for  a  settlement  of  the  claims  arising  under  this  proposed 
legislation. 

The  reimbursement  Acts  of  1861  and  1862  provided  "that  the  Secretary 
of  the  Treasury  be  and  he  is  hereby  directed,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  to  pay  to  the  Governor  of  any  State,  or  to 
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liis  duly  authorized  agents,  the  costs,  charges,  and  expenses  properly  incurred 
by  such  States  for  enrolling,  subsisting,  clothing,  supplying,  arming,  equip- 
ping, paying,  and  transporting  its  troops  employed  in  aiding  to  suppress 
the  present  insurrection  against  the  United  States,  to  be  settled  upon  proper 
vouchers,  to  be  filed  and  passed  upon  by  the  proper  accounting  officers  of 
the  Treasury." 

By  the  resolution  passed  March  8,  1862,  it  was  declared  that  the  provi- 
sions of  the  above  cited  Act  shall  be  construed  as  applying  to  such  expenses 
incurred  as  well  after  as  before  the  passage  of  said  Act. 

It  is  reasonable  to  conclude  that  these  States  making  advances  of  money, 
as  contemplated  and  authorized  by  said  Acts  of  Congress,  understood  that 
they  were  to  be  reimbursed  the  amounts  paid  by  them,  respectively,  as 
interest  on  the  moneys  so  advanced  (and  which  were,  in  great  part,  bor- 
rowed by  them  for  the  purpose  of  such  advances) ,  for  it  is  seen  that  many 
States,  upon  the  passage  of  said  Acts  of  Congress,  proceeded  at  once  to 
borrow  on  obligations  of  their  own,  and  to  expend  the  monej^thus  obtained 
for  the  use  and  benefit  of  the  United  States. 

These  States,  in  making  such  advances  and  paying  interest  on  the  money 
advanced,  did  not  act  on  their  own  construction  of  said  reimbursement 
Acts  alone,  but  relied  on  the  interpretation  placed  thereon  by  the  honorable 
Secretary  of  the  Treasury  in  his  official  correspondence  with  the  Auditor 
of  the  State  of  Ohio  with  reference  to  this  matter  of  interest.  Upon  the 
subject  of  the  liability  of  the  General  Government  on  account  of  such 
advances,  the  Hon.  Salmon  P.  Chase,  then  Secretary  of  the  Treasury,  under 
date  of  July  29,  1861  (two  days  after  the  passage  of  said  reimbursement 
Act),  wrote  as  follows:  "As  to  the  'double  discount''  of  which  you  speak,  if 
Ohio  raised  money  by  loan  at  a  discount,  the  United  States  cannot,  of 
course,  refund  such  discount  to  the  States,  hut  only  the  amount  of  debt,  with 
interest,  unless  Congress  specially  pro^-ide  otherwise." 

The  only  reasonable  construction  of  this  language  is  that  the  Govern- 
ment of  the  United  States  considered  itself  authorized,  without  further  leg- 
islation, to  pay  "'the  debt  with  interest.'" 

Thus  it  appears  that  at  the  time  when  said  advances  were  being  made, 
there  seemed  to  be  no  doubt  entertained,  either  on  the  part  of  these  States 
or  the  Federal  Government,  that  the  scope  of  the  reimbursement  Acts  afore- 
said, then  just  passed,  embraced  not  only  the  moneys  expended  in  conform- 
ity therewith,  but  also  the  interest  paid  thereon. 

In  pursuance  of  this  construction  of  said  laws,  these  States  continued  to 
advance  money,  and  in  presenting  claims  for  the  reimbursement  of  the 
same,  accounts  containing  the  item  of  'interest  paid''  will  not  be  allowed 
by  the  accounting  officers  of  the  Government. 

In  order  to  obtain  from  the  Treasury  Department  an  authoritative  and, 
if  possible,  a  more  favorable  decision  on  this  point,  on  the  seventh  day  of 
June,  1882,  the  attorneys  for  the  State  of  Xew  York  presented  a  formal 
demand  to  the  honorable  Secretary  of  the  Treasury  for  the  amount  of  inter- 
est which  said  State  claimed  to  have  paid  on  money  advanced  for  the  use 
of  the  United  States  as  aforesaid. 

And  this  question,  on  said  date,  was  referred  by  the  Secretary  of  the 
Treasury  to  the  United  States  Attorney-General  for  an  opinion. 

The  opinion  of  the  honorable  Attorney-General  of  the  United  States  as 
to  the  authority  for  the  payment  of  said  demand  without  further  legisla- 
tion was  obtained  by  the  Secretary  of  the  Treasury,  and  in  conformity 
therewith  the  payment  demanded  was  declined,  upon  the  ground  that  it 
was  not  specifically  authorized. 

In  said  opinion,  however,  the  honorable  Attorney-General,  after  referring 
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to  divers  statutes  passed  by  Congress  to  authorize  specifically  the  payment 
of  interest  on  such  advances,  uses  the  following  language: 

Undoubtedly  the  interest  paid  by  the  State  of  New  York  on  money  borrowed  and  applied 
to  the  objects  specified  in  the  Actof  July  27,  1861,  forms  part  of  the  burden  borne  by  that 
State  for  the  general  public  defense,  and  constitutes  a  just  charge  against  the  United  States; 
and  the  obligation  to  reimburse  for  payments  of  that  kind,  made  under  similar  circum- 
stances, has  frequently  been  recognized  by  Congress,  as  appears  by  statutes  above  cited. 

By  reason  of  said  decision  of  the  Secretary  of  the  Treasury-,  these  States 
are  obliged  to  apply  to  Congress  for  the  legislation  necessar}'  to  "expressly 
authorize  "  and  pro\'ide  for  the  payment  of  their  several  claims  for  the  sums 
by  them  respectively  expended  as  aforesaid.  In  this  connection  we  pass 
in  re^dew,  briefly,  the  various  laws  enacted  from  time  to  time  to  provide 
for  the  payment  of  interest  due  to  the  different  States,  or  advances  by  them 
made  for  the  use  of  the  United  States  in  the  prosecution  of  all  the  different 
wars,  both  foreign  and  Indian,  from  the  time  of  the  war  with  Great  Britain 
in  1812  down  to  date. 

Congress  has  universally  paid  interest  to  the  States  where  they  have  paid 
interest.  We  cite  the  cases  where  interest  has  been  allowed  and  paid  for 
moneys  advanced  during  the  war  of  1812-15,  as  follows: 

The  first  Act  to  pro\nde  for  the  pavment  of  such  interest  was  passed 
March  3,  1825  (U.  S.  Stat.,  vol.  4,  p.  132).  for  the  benefit  of  the  State  of 
Virginia;  next  for  the  benefit  of  Marvland,  May  13,  1826  (U.  S.  Stat.,  vol. 
4,  p.  161):  then  for  Delaware.  May  20,  1826  (U.  S.  Stat.,  vol.  4,  p.  175); 
then  for  the  City  of  Baltimore,  Mkv  20,  1826  (U.  S.  Stat,  vol.  4,  p.  17/); 
then  for  New  York,  May  22.  1826  (U.  S.  Stat.,  vol.  4,  p.  192);  and  then  for 
Pennsylvania,  March  3,  1827  (U.  S.  Stat.,  vol.  4,  p.  240);  next  for  South 
Carolina,  Act  March  22,  1832  (U.  S.  Stat.,  vol.  4,  p.  499);  next  Massachu- 
setts and  Maine.  July  8,  1870  (U.  S.  Stat.,  vol.  16,  p.  199). 

For  advances  for  Indian  and  other  wars  the  same  rule  has  been  observed 
in  the  following  cases:  Alabama.  Act  January  26.  1849  (4  Stat,  at  L.,  p. 
344):  Georgia,  Act  March  31,  1851  (9  Stat,  at  L..  p.  626);  Georgia.  Act 
March  3,  1879  (20  Stat,  at  L.,  p.  385);  Washington  Territory.  Act  March 
3,  1859  (11  Stat,  at  L.,  p.  429):  New  Hampshire,  Act  January  27,  1852 
(10  Stat,  at  L.,  p.  1). 

By  reference  to  these  Acts  it  will  be  observed  that  Senate  Xo.  320  and 
H.  R.  Xo.  109  are  substantially  a  transcript  of  them. 

The  Act  of  March  22,  1832  (U.  S.  Stat.,  vol.  4).  was  the  first  that  was 
passed  pro\'iding  for  the  payment  to  a  State  of  any  interest,  except  such  as 
the  State  had  actually  jxdd:  the  object  of  said  Act,  as  set  forth  in  the  first 
section  thereof,  being  to  indemnify  South  Carolina  for  the  loss  of  interest 
on  money  "expended  for  the  use  of  the  United  States,  etc.;  the  money  so 
expended  ha^dng  been  drawn  by  the  State  from  a  fund  upon  which  she 
was  then  receiving  interest." 

The  provision  peculiar  to  said  last  mentioned  Act,  and  hereinbefore 
referred  to,  has  been  reenacted  in  every  statute  of  later  date  to  pro^'ide  for 
the  payment  of  interest  to  States  on  advances  of  the  character  of  those 
under  consideration. 

The  next  statute  upon  this  subject  is  that  of  June  2,  1848  (U.  S.  Stat., 
vol.  9,  p.  236),  and  which,  being  general  in  its  nature,  applied  to  all  the 
States  which  under  authority  of  the  resolution  of  March  3.  1847  (U.  S.. 
vol.  9,  p.  207),  had  furnished  troops,  etc..  for  service  in  the  Mexican  war. 

The  last  mentioned  statute  so  amended  the  said  resolution  of  ]March  3. 
1847,  as  to  materially  enlarge  its  scope  as  to  the  character  of  advances 
which  might  be  reimbursed,  and  as  to  the  sources  from  which  they  might 
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have  proceeded,  as  well  as  to  the  circumstances  and  conditions  under  which 
the}''  might  have  been  made.     By  it  pro\dsion  was  also  made  for  the  pay- 
ment of  interest   on  advances   made   under   authority  of  the   resolution 
amended,  and  the  rate  fixed  at  six  per  cent  per  annum. 
Section  3  of  said  Act  is  as  follows: 

And  be  it  further  enacted,  That  in  refunding  monej-s  under  this  Act  and  the  resolution 
which  it  amends,  it  shall  be  lawful  to  pay  interest  at  the  rate  of  six  x^er  centum  per  annum 
on  all  sums  advanced  by  States,  cui-jwrations,  or  indhidnals,  in  all  cases  when  the  State,  corpo- 
ration, or  individual  paid  or  lost  interest  or  is  liable  to  pay  it. 

* 

Thus,  it  -will  be  observed,  that  under  said  Act,  as  amended,  reimburse- 
ment was  authorized,  not  only  of  advances  made  by  States  or  under  author- 
ity of  States,  but  also  advances  by  counties,  corporations,  or  individuals, 
either  acting  with  or  loithout  the  authority  of  any  State. 

The  same  principle  was  observed  in  the  Act  of  January  26,  1849  (U.  S., 
vol.9,  p.  344),  "Authorizing  the  payment  of  interest  upon  the  advances  made 
by  the  State  of  Alabama  for  the  use  of  the  United  States  Government  in  the 
suppression  of  the  Creek  Indian  hostilities  of  eighteen  hundred  and  thirty-six 
and  eighteen  hundred  and  thirty-seven,  in  Alabama." 

In  the  Act  of  March  3,  18ol  (U.  S.,  vol.  9,  p.  626),  "  To  authorize  the 
Secretary  of  War  to  allow  the  payment  of  interest  to  the  State  of  Georgia  for 
advances  made  for  the  use  of  the  United  States  in  the  suppression  of  hostilities 
of  the  Creeks,  Cherokee,  and  Seminole  Indians.'^ 

And  in  the  Act  of  the  same  date,  ''Authorizing  the  payment  of  interest 
upon  the  advances  made  by  the  State  of  Maine,  for  the  use  of  the  United  States 
Government  in  the  protection  of  the  northeastern  frontier."  (U.  S.,  vol.  9,  p. 
626.) 

The  language  used  in  all  three  of  said  Acts  is  adopted  in  Senate  Bill  Xo. 
320,  and  in  House  Bill  No.  109. 

The  last  mentioned  Act  was  amended  by  that  of  August  31, 1852  (U.  S., 
vol.  9,  p.  109),  which  amendment  extended  the  operation  of  said  amended 
Act  so  as  to  cover  interest  for  other  years,  as  well  as  to  those  pro^'ided  for 
originally  in  said  Act:  and  again,  still  further  amendment  was  made  to 
said  Act  by  the  Act  of  June  12,  1858  (U.  S.  Stat.,  vol.  11,  p.  333),  so  that 
discount  suffered,  as  well  as  ''interest  paid  and.  lost,"  was  authorized  to  be 
paid  to  said  State  (U.  S.  Stat,  vol.  9,  p.  126);  so,  too,  as  late  as  July  8, 
1870,  Congress  (U.  S.  Stat.,  vol.  16,  p.  197)  pro\dded  for  refunding  to  the 
State  of  Massachusetts  the  sum  of  $678,362,  for  interest  paid  by  said  State 
on  money  expended  by  her  in  1812  to  1815,  one  third  of  which  was  allowed 
to  the  State  of  Maine,  and  remaining  two  thirds  was  allowed  to  the  State 
of  ^lassachusetts. 

From  the  foregoing  review  of  the  legislation  on  the  subject  of  the  reim- 
bursement of  advances  made  by  the  indi\ddual  States  for  the  use  of  the 
United  States,  to  aid  in  the  public  defense,  it  will  be  seen  that  the  action 
of  the  General  Government  has,  in  all  such  cases,  been  uniform  and  just, 
though  sometimes  tardy;  and,  according  to  the  peculiar  conditions  of  each 
case,  Congress  has  always  dealt  fairly,  and  sometimes  even  generously, 
with  those  States  making  such  advances.  In  no  instance  has  the  United 
States  refused  to  pay  the  reasonable  demands  of  the  States  for  such  interest 
due  them;  and  while  she  has  never  made  any  effort  to  narrow  or  restrict 
the  operation  of  laws  which  authorize  reimbursementof  moneys  so  advanced, 
on  the  other  hand,  in  order  to  effect  justice.  Congress  has  frequently,  and 
according  to  the  circumstances  affecting  the  case,  amended  Acts  authoriz- 
ing such  advances,  extending  their  scope,  and  liberalizing  their  provisions 
for  the  benefit  of  the  specific  States  interested.     There  being  abundant 
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precedent  for  the  legislation  proposed  in  Senate  No.  320  and  in  H.  R. 
No.  109,  and  its  object  being  ob\'iously  just,  there  appears  no  reasonable 
ground  for  objection  to  its  present  enactment  in  this  case.  Moneys  were 
borrowed  by  these  States,  and  by  them  practically  loaned  to  the  United 
States,  under  the  pro\'isions  of  laws  which,  in  the  instances  cited,  were  con- 
strued by  the  Secretary  of  the  Treasury,  at  the  time  such  advances  were 
being  made,  as  covering  interest  paid  by  the  States  for  such  moneys.  In 
accordance  with  the  construction  held  by  these  States  of  the  laws  under 
which  such  advances  were  made,  demands  for  the  interest  claimed  to  be 
due  them  will  be  refused  payment,  not  because  it  did  not ''  constitute  a  just 
charge  against  Ihe  United  States,^^  but  for  want  of  the  ''''specific  authorization" 
which  this  bill  is  designed  to  give.  Therefore,  there  can  be  no  relief  for 
these  States  except  such  as  Congress  may  enact.  The  payment  of  such 
interest  will  be — first,  the  discharge  of  an  obligation  which,  in  the  language 
of  the  Attorney-General,  above  cited,  has  '\freguently  been  recognized  by  Con- 
gress,^^  in  fact  has  been  invariably  so  recognized:  and,  second,  that  the 
rules  proposed  for  governing  the  computation  of  such  interest  are  those 
Avhich  have  generally  been  adopted  by  Congress  in  similar  cases,  and  pro- 
poses nothing  to  which  legislative  sanction  has  not  been  frequently  here- 
tofore given.  Nor  is  there,  nor  can  there  possibh'  be,  any  distinction  or 
discrimination  in  principle  made  by  Congress  between  those  States  which 
made  advances  out  of  their  own  Treasury  in  the  foreign  wars  between  the 
United  States  and  Mexico  in  1846  and  1847,  and  with  Great  Britain  in  1812 
and  1815,  and  during  the  civil  war  of  1861  and  1865,  and  those  States  which 
advanced  money  and  assumed  an  indebtedness  in  repelling  Indian  inva- 
sion and  suppressing  Indian  hostilities  within  their  own  respective  borders. 

Congress  has  never  yet  drawn  any  distinction  between  such  States  when 
refunding  either  the  principal  or  the  interest  in  any  such  cases.  That  the 
protection  of  the  several  States,  and  the  citizens  thereof,  from  Indian  hos- 
tilities is,  and  has  been  from  the  organization  of  the  Federal  Government, 
a.duty  and  a  charge  incumbent  on  the  United  States,  and  when,  in  the 
absence  of  such  protection,  the  States  themselves  have  made  necessary 
expenditures  for  this  purpose  they  should  be  reimbursed,  are  principles 
well  founded  in  law  and  justice,  and  fully  sanctioned  by  an  unbroken  Hne 
of  precedents. 

Congress  has  ever  recognized  its  obligations  to  refund  to  the  several  States 
this  class  of  debts,  as  shown  by  the  instances  hereinbefore  referred  to,  as 
well  as  in  the  other  instances  that  may  be  cited  as  follows,  to  wit: 

By  Act  approved  March  21,  1828,  the  Secretary  of  War  was  required  to 
pay  the  claims  of  the  militia  of  the  State  of  Illinois  and  the  Territory  of 
Michigan,  called  out  by  any  competent  authority,  on  the  occasion  of  the 
then  recent  Indian  disturbances,  and  that  the  expenses  incident  to  the 
expedition  should  be  settled  according  to  the  justice  of  the  claims.  (See 
Laws  of  United  States,  vol.  4,  p.  258.) 

By  Act  approved  July  2,  1836,  Captains  Smith,  Crawford,  AVallis.  and 
Long  of  the  militia  of  Missouri,  and  Captain  Sigler  of  the  Indiana  militia, 
were  paid  for  services  rendered  in  protection  of  those  States  against  Indians, 
and  an  appropriation  of  $4,300  was  made  for  that  purpose.  (See  U,  S. 
Stats.,  p.  71.) 

By  Act  approved  March  1, 1837,  an  appropriation  was  made  for  the  pay- 
ment of  the  Tennessee  volunteers  called  out  by  the  proclamation  of  Gov- 
ernor Cannon  on  the  twenty-eighth  of  April,  1836,  to  suppress  Indian 
hostilities;  and  a  direct  appropriation  was  also  made  to  Governor  Cannon 
to  reimburse  him  for  moneys  expended  on  account  of  such  volunteers.  (See 
Laws  of  United  States,  vol.  5,  p.  150.) 
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By  Act  approved  July  7,  1838,  an  appropriation  was  made  to  the  State 
of  New  York  of  such  amount  as  should  be  found  due  by  the  Secretary  of 
War  and  the  accounting  officers  of  the  Treasury,  out  of  the  appropriation 
for  the  prevention  of  hostilities  on  the  northern  frontier,  to  reimburse  the 
State  for  expenses  incurred  in  the  protection  of  the  frontier  to  the  pay  of 
volunteers  and  militia  called  into  service  by  the  Governor.  (See  5  l).  S. 
Stats.,  p.  268.) 

By  Act  approved  March  3,  1841,  a  direct  appropriation  was  made  to  the 
City  of  Mobile  for  advances  of  money  and  expenses  incurred  in  equipping, 
mounting,  and  sending  to  the  place  of  rendezvous  two  full  companies  of 
mounted  men,  under  a  call  from  the  Governor  of  Alabama,  at  the  begin- 
ning of  the  hostilities  of  the  Creek  Indians.     (See  Laws,  vol.  5,  p.  435.) 

By  an  Act  approved  June  14,  1842,  the  State  of  Maine  was  reimbursed 
for  the  expenses  of  the  militia,  called  into  service  by  the  Governor  for  the 
protection  of  the  northeastern  frontier.     (See  5  U.  S.  Stats.,  p.  490.) 

By  Act  of  August  11,  1842,  $175,000  was  appropriated  as  a  balance  for 
the  payment  and  indemnity  of  the  State  of  Georgia,  for  any  moneys  actu- 
ally paid  by  said  State  on  account  of  expenses  in  calling  out  her  militia 
during  the  Seminole,  Cherokee,  and  Creek  campaigns,  or  for  the  sup- 
pression of  Indian  hostilities  in  Florida  and  Alabama.  (See  Laws,  vol. 
5,  p.  504.)  By  Act  approved  August  29, 1842,  a  similar  appropriation  was 
made  to  the  State  of  Louisiana.     (See  Laws,  vol.  5,  p.  542.) 

There  was  appropriated  to  the  State  of  California,  by  Act  approved 
August  5,  1854,  the  sum  of  $924,259  65,  to  reimburse  the  State  for  expen- 
ditures "  in  the  suppression  of  Indian  hostilities  within  the  State  prior  to 
the  first  day  of  January,  1854."     (See  U.  S.  Stats,  at  Large,  vol.  10,  p.  583.) 

Mr.  INIcDougal,  from  the  House  Committee  on  Military  Affairs,  which 
had  the  bill  making  said  appropriation  referred  to  it,  made  a  report,  in 
which  it  is  said: 

The  question  remaining  for  consideration  is  whether  or  not  the  General  Government  is 
properly  chargeable  with  their  expenditures. 

It  is  the  opinion  of  this  committee  that  the  obligation  of  the  Federal  Government  to 
furnish  specific  and  particular  defense  to  each  several  State  is  included  in  its  obligation 
to  maintain  the  "common  defense"  of  the  Confederacy.  That  invasions  from  abroad, 
insurrections  at  home,  and  aggressions  from  the  savage  tribes  inhabiting  our  borders  are 
alike  within  the  protective  province  of  the  Federal  Government.  Congress  possesses  the 
exclusive  power  "to  raise  and  support  armies  in  time  of  peace,"  and  possesses  the  power 
to  call  forth  the  militia  "to  suppress  insurrections  and  repel  invasions."  In  the  tenth 
section  of  the  first  article  of  the  Constitution  the  States  stipulate  that  they  will  not  "  keep 
troops  or  ships  of  war  in  time  of  peace." 

The  conclusion  necessarily  follows  that  the  General  Government  is,  by  the  implied,  if 
not  by  the  express  terms  of  the  Federal  compact,  bound  to  furnish  and  maintain  such 
military  force  as  the  exigencies  of  the  States  may  demand;  and  it  clearly  appears,  from 
the  legislative  history  of  Congress,  that  such  has  always  been  the  understanding  of  the 
Government. 

The  question  here  presented  appears  to  have  been  distinctly  raised  in  1831,  upon  a 
claim  presented  by  the  State  of  Missouri.  By  Act  approved  March  third,  of  that  year, 
Congress  made  an  appropriation  for  the  service  of  the  Missouri  militia  against  the  Indians, 
"provided  that  the  Secretary  of  War  shall,  upon  full  investigation,  be  satisfied  that  the 
United  States  are  liable  for  the  payment  of  said  militia,  under  the  second  paragraph  of 
the  tenth  section  of  the  first  article  of  the  Constitution  of  the  United  States."  See  U.  S. 
Stats.,  vol.  4,  p.  405.) 

General  Cass,  then  Secretary  of  War,  examined  the  subject  submitted,  and  gave  the 
opinion  of  the  Government  as  to  its  constitution.al  obligations,  attirming  the  liability  of 
tne  Government,  and  direiting  jiayiiient  to  be  made  to  the  State  of  Missouri. 

Instances  of  similar  legislatinn  might  be  cited,  but  it  is  believed  that  but  little  doubt  can 
exist  either  as  to  the  constitutional  obligation  or  the  exposition  given  by  Congressional 
legislation. 

By  the  Act  approved  June  21,  1860  (it  being  an  army  appropriation 
bill),  the  sum  of  $18,988  was  appropriated  to  reimburse  the  State  of  Iowa 
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for  the  ex|>enses  of  militia  called  out  by  the  Grovemor  "to  protect  the 
frontier  from  Indian  incursions."     (See  12  U.  S.  Stats.,  p.  68.) 

B}'  the  same  Act  the  sum  of  $123,544  51  was  appropriated  to  the  State 
of  Texas  for  the  "pa}-ment  of  volunteers  called  out  in  the  defense  of  the 
frontier  of  the  State  since  the  twenty-eighth  of  February.  1855." 

By  Act  approved  February  27. 1861.  there  was  appropriated  to  reimburse 
the  Territory  of  Utah  "  for  expenses  incurred  in  suppressing  Indian  hos- 
tilities in  said  Territory  in  the  year  1853-'  the  sum  of  $53,512.  (See  12 
U.  S.  Stats.,  p.  151.)  This  bill  was  considered  by  the  House  Military 
Committee,  and  was  reported  by  Mr.  Stanton,  who,  in  his  report,  says: 

The  liability  of  the  Federal  Government  for  necessary  expenses  incurred  by  the  States 
and  Territories  in  repelling  invasions  of  their  territory" by  a  foreign  enemy,  or  of  hostile 
tribes  of  Indians  within  our  borders,  has  been  so  often  recognized  that  it  can  no  longer 
be  considered  an  open  question. 

The  committee  also  believe  that  the  action  of  the  State  and  Territorial  authorities  in 
calling  out  their  military  force  and  engaging  in  hostilities  furnished  at  least  ^ima /acic 
evidence  of  the  necessity  of  th€;^r  action. 

As  there  is  no  evidence  before  the  committee  tending  to  show  that  these  expenses  were 
unnecessarily  incurred,  the  committee  feel  bound  to  recognize  the  liability  of  the  claim. 

Bv  Act  approved  March  21,  1861,  the  State  of  California  had  appro- 
priated to  her  $400,000.  of  which,  on  June  25.  1863,  $229,981  67  was  paid 
on  account  to  defrav  the  expenses  incurred  bv  the  State  in  suppressing 
Indian  hostilities  for  the  vears  1854,  1855,  1856.  1858,  and  1859.  (See  12 
U.  S.  Stats.,  p.  199.) 

Mr.  Stanton,  from  the  House  Committee  on  Military  Affairs.  Jime  22, 
I860,  reported  this  bill,  and  in  his  report  says: 

The  liability  of  the  Federal  Government  to  indemnify  a  State  or  Territory  for  expenses 
necessarily  incurred  in  protecting  their  citizens  against  a  public  enemy"  in  their  own 
midst,  has  been  repeatedly,  if  not  uniformly,  recognized  by  Congress.  Your  committee, 
however,  are  of  opinion  that  before  the  Federal  Government  should  assume  liabilities  of 
this  character  it  ought  to  be  satisfactorily  shown  not  only  that  a  necessitv*  existed  for 
calling  the  military  forces  into  service,  but  that  the  expenditures  have  been  reasonable  in 
amount,  and  have  not  been  impro\"idently  incurred. 

By  the  "Act  making  appropriations  for  the  sundry  ci^'il  expenses  of  the 
Government  for  the  year  ending  .June.  1864.  and  for  other  purposes."  an 
appropriation  was  made  "to  pay  the  Governor  of  the  State  of  Minnesota, 
or  his  duly  authorized  agent,  the  costs,  charges,  and  expenses  properly 
incurred  by  said  States  in  suppressing  Indian  hostilities  \^•ithin  said  State 
and  upon  its  borders  in  the  year  1862.  not  exceeding  $250,000.  to  be  settled 
upon  proper  vouchers  to  be  filed  and  passed  upon  bv  the  proper  accounting 
officers  of  the  Treasury."     (See  12  U.  S.  Stats.,  p.  754.) 

In  the  sundry  ci^•il  bill  of  the  following  year  an  appropriation  of  the  sum 
of  $117,000  was  made  to  the  same  State  "to  supply  a  deficiency  in  the 
appropriation  for  the  costs,  charges,  and  expenses  properly  incurred  by  the 
State  of  Minnesota  in  suppressing  Indian  hostilities  in  the  vear  1862." 
(See  13  IT.  S.  Stats.,  pp.  350.  351.) 

By  Act  approved  May  28,  1864.  the  sum  of  $928,411  was  appropriated 
for  the  payment  of  damages  sustained  by  citizens  of  Minnesota  "  by  reason 
of  the  depredations  and  injuries  bv  certain  bands  of  Sioux  Indians." 
(See  13  U.  S.  Stats.,  p.  92.) 

By  Act  of  January  6. 1883,  ''to  reimburse  the  States  of  Oregon  and  CaH- 
fornia.  and  citizens  thereof,  for  moneys  paid  by  said  States  in  the  suppres- 
sion of  Indian  hostilities  during  the  Modoc  war  in  1872-73."'  (U.  S.  Stats., 
vol.  22,  p.  399.) 

And  finallv.  bv  the  Act  of  June  27.  1882.  "to  authorize  the  Secretarv  of 
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the  Treasury  to  examine  and  report  to  Congress  the  amount  of  all  claims 
of  the  States  of  Texas,  Colorado,  Oregon,  Nebraska,  California,  Kansas, 
Nevada,  and  Territories  of  Washington  and  Idaho  for  money  expended  and 
indebtedness  assumed  by  said  States  and  Territories  in  repelling  invasions 
and  suppressing  Indian  hostilities,  and  for  other  purposes."  (U.  S.  Stats.^ 
vol.  22.  page  111.) 

The  legislative  precedents  clearly  establish  the  fact  that  the  United  States 
have  uniformly  assumed  the  payment  of  expenditures  made  by  the  States 
in  repelling  Indian  invasions  and  suppressing  Indian  hostilities. 

The  United  States  should  therefore  refund  to  the  States  of  California, 
Oregon,  and  Nevada,  nunc  pro  tunc,  the  amounts  that  said  States,  respect- 
ively, may  have  actually  expended  as  interest;  an  obligation  made  the 
more  imperative  in  their  cases,  due  to  the  fact  that  their  frontiers  were 
exposed  to  Indian  invasion  and  Indian  hostilities,  which  the  United  States 
could  not  then  promptly  suppress,  owing  to  the  long  distances  of  the  seat 
of  war  from  the  seat  of  the  War  Department,  and  the  inadequate  military 
force  of  the  United  States  in  those  States  at  the  date  when  such  expenses 
were  paid  by  said  States  necessarily  incurred. 

And  this  obligation  will  not  be  in  the  least  diminished  by  the  further 
fact  that  those  States  had  to  borrow  money  at  short  notice,  in  order  to  liqui- 
date pressing  demands  and  meet  their  obligations  to  their  own  citizens,  who 
had  to  abandon  their  lucrative  civil  employment  in  order  to  perform  a  mil- 
itary duty,  which,  under  the  Constitution  of  the  United  States  and  of  said 
States,  the  United  States  had  obligated  itself  to  perform,  but  which  the 
United  States  failed  to  perform,  due  to  the  causes  hereinbefore  stated.  The 
principles  hereinbefore  discussed  have  also  been  fully  set  before  you  by 
Hon.  John  T.  Heard,  State  agent  for  Missouri,  and  Hon.  W.  W.  Wilshire, 
State  agent  for  Arkansas,  in  support  of  H.  R.  2463,  which  bill,  however,  is 
limited  to  cases  arising  during  the  late  war  of  the  rebellion. 

Wherefore,  in  conclusion,  I  now  respectfully  request  that  either  of  said 
bills  (Senate  No.  320  or  H.  R.  No.  109)  may  be  enacted  into  a  law  for  the 
henefit  of  the  States  therein  named. 

Respectfully  submitted. 

JOHN  MULLAN, 

Agent  and  Attorney  for  the  States  of  California,  Oregon,  and  Nevada. 

Appended  hereto  are  some  of  the  more  important  Acts  of  Congress  relat- 
ing to  this  subject,  and  hereinbefore  several  times  referred  to,  and  given  at 
length  in  order  that  your  honorable  committees  may  have  before  them  for 
easy  reference  this  class  of  legislation,  and  also  full  copies  of  the  opinion  of 
the  United  States  Attorney-General,  Secretary  of  the  Treasury,  and  other 
officials  referred  to  in  the  foregoing  argument,  and  as  follows,  to  wit : 

[Copy.l 
Departmext  of  Justice,  Washixgtox,  D.  C,  July  23, 1883. 
Hon.  Charles  J.  Folger,  Secretary  of  the  Treasury  : 

Sir:  Your  letter  of  the  seventh  of  June,  1882,  and  the  papers  which  accompanied  it, pre- 
sent for  my  consideration  the  following  question,  whether  the  claim  of  the  State  of  New 
York  for  interest  paid  by  that  State  on  money  borrowed  and  expended  in  enroUinfj,  sub- 
sisting, clothing,  etc.,  its  troops  employed  to  aid  in  the  sui)pression  of  the  rebellion,  is 
within  the  provisions  of  the  Act  of  ,Tuly  27,  1801,  entitled  "An  Act  to  indemnify  the  States 
for  expenses  incurred  by  them  in  defense  of  the  United  States."  Delay  in  answering  this 
question  has  been  occasioned  mainly  by  the  demands  from  time  to  time  of  other  business 
that  seemed  to  require  immediate  attention.  I  have  now  the  honor  to  submit  mj'  views 
thereon. 

The  Act  of  July  27, 1861,  provides :  "  That  the  Secretary  of  the  Treasury  be,  and  is  hereby 
directed,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated," to  pay  to  the  Gov- 
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ernor  of  any  State,  or  to  his  duly  authorized  agents,  the  costs,  charges,  and  expenses, 
properly  incurred  by  such  'State  for  enrolling,  subsisting,  clothing,  supplying,  arming, 
equipping,  paying,  and  transjiorting  its  troops,  employed  in  aiding  to  suppress  the  present 
insurrection  against  the  United  States,  to  be  settled  upon  proper  vouchers  to  be  filed  and 
passed  upon  by  the  proper  accounting  officers  of  the  Treasury." 

By  a  resolution  passed  March  8,  1862,  the  above  provision  is  to  be  construed  to  apply  to 
♦expenses  incurred  as  well  after  as  before  the  date  of  the  approval  thereof. 

Under  this  legislation  the  State  of  New  York  has  alreadj^  been  reimbursed  the  amount 
of  money  which  was  expended  by  it  for  the  objects  specified  in  the  Act  of  1861,  exclusive 
of  interest  paid  on  money  so  expended,  all  of  which  the  State  was  compelled  to  borrow. 
Such  interest  formed  an  item  in  the  account  rendered  by  the  State,  but  was  not  allowed 
in  the  adjustment  thereof  made  at  the  Treasury,  the  accounting  officers  not  regarding  it 
as  admissible  under  the  statute.  On  the  part  of  the  State,  however,  it  is  urged  that  the 
interest  mentioned  properly  constimtes  a  part  of  the  costs,  charges,  and  expenses,  incurred 
for  the  objects  above  referred  to  within  the  meaning  of  said  Act. 

According  to  the  construction  originally  adopted,  and  thus  far  uniformly  acted  upon  in 
settling  the  claims  of  States  under  the  Act  of  July  27,  1861,  the  provisions  thereof  extend 
only  to  such  outlay  by  the  State  as  were  made  directli/  and  specificaU]/  on  account  of  "  enroll- 
ing, subsisting,  clothing,  supplying,  arming,  equipping,  paying,  and  transporting  its 
troops."  And  as  payments  made  by  the  State  on  account  of  interest  upon  a  loan  to  it  of 
the  money  thus  expended,  though  the  expenses  incurred  for  those  objects  were  indirectly 
and  in  a  general  way  augmented  thereby,  are  not  strictly  outlays  of  the  above  character. 
Such  payments  do  not  come  within  the  scope  of  the  Act.  This  interpretation  accords 
with  that  which  prevailed  in  the  execution  of  similar  provisions,  under  which  States  were 
reimbursed  for  advances  made  by  them  during  the  war  of  1812  and  other  subsequent  wars. 

By  the  Act  of  April  29,  1816  (chapter  160),  an  appropriation  was  made ''for  defraying  the 
expenses  incurred  by  calling  out  the  militia  during  the  late  war,"  in  addition  to  the  sums 
theretofore  appropriated  to  that  object,  which  was  applied  to  the  reimbursement  of  States 
for  advances  to  meet  such  expenses.  By  the  Act  of  March  3,  1817  (chapter  86),  an  appro- 
priation was  made  "for  the  payment  of  balances  due  to  certain  States  on  account  of  dis- 
bursements for  militia  employed  in  the  service  of  the  United  States  during  the  late  war." 
And  by  the  Act  of  April  20,  1818  (chapter  109),  an  appropriation  was  made  "for  the  pay- 
ment of  balances  due  several  States,  on  an  adjustment  of  their  accounts,  for  expenses 
incurred  by  calling  out  the  militia  during  the  war."  Although  in  each  of  these  provisions 
very  general  and  comprehensive  terms  were  employed,  yet  they  were  not  construed  to 
authorize  the  reimbursements  of  expenditures  made  by  the  States  on  account  of  interest, 
and  no  claims  for  such  expenditures  were  allowed  thereunder.  Congress  subsequently 
provided  for  these  claims  by  special  legislation  (thus  impliedly  recognizing  the  construc- 
tion given  the  general  provisions  as  above),  and  presented  certain  rules  for  their  adjust- 
ment (see  Act  of  March  3,  1825,  chapter  106;  May  13,  1826,  chapter  39;  Mav  20,  1826,  chap- 
ter 77;  May  22,  1826,  chapter  151;  March  3,  1827,  chapter  79;  March  22,  1832,  chapter  57). 
So  by  the  Act  of  August  11,  1842  (chapter  127),  an  amount  was  appropriated  "to  the  pay- 
ment and  indemnity  of  the  State  of  Georgia  for  any  money  actually  paid  by  said  State  on 
account  of  necessary  and  proper  expenses  incurred  bj'  said  State  in  calling  out  her  militia 
during  the  Seminole,  Cherokee,  and  Creek  campaigns,  in  the  years  1835  to  1838."  And  by 
the  Act  of  August  16,  1842  (chapter  178),  the  Secretarj'  was  directed  to  audit  and  adjust 
the  claims  of  the  State  of  Alabama  "for  moneys  advanced  and  paid  by  said  State  for  sub- 
sistence, supplies,  and  services  of  local  troops  called  into  service  by  and  under  the  author- 
ities of  said  States,  etc.,"  during  Creek  and  Seminole  hostilities.  Under  neither  of  these 
Acts  were  allowances  made  for  advances  on  account  of  interest.  But  by  Act  of  January 
26,  1849  (chapter  25),  in  the  case  of  Alabama,  and  by  Act  of  March  3,  1851  (chapter  35),  in 
the  case  of  Georgia,  Congress  made  special  provision  for  such  allowances,  under  rules  and 
according  to  rates  there  prescribed. 

By  a  resolution  of  Congress,  passed  March  3,  1847,  provision  was  made  for  refunding  to 
the  several  States,  etc., "the  amount  of  expenses  incurred  by  them  in  organizing,  subsist- 
ing, and  transporting  volunteers  previous  to  their  being  mustered  and  received  into  the 
service  of  the  United  States"  for  the  Mexican  war.  This  provision,  it  would  seem,  was 
not  regarded  as  authorizing  reimbursement  for  interest  paid  on  moneys  expended  for 
those  purposes,  since  it  was  apparently  deemed  necessary,  in  order  to  authorize  such  reim- 
bursements, to  provide  therefor  by  further  legislation,  which  is  found  in  the  amendatory 
Act  of  June  2,  1848,  chap.  60.  Undoubtedly  the  interest  paid  by  the  State  of  New  York  on 
money  borrowed  and  applied  to  the  objects  specified  in  the  Act  of  July  27,  1861,  forms  a 
part  of  the  burden  borne  by  that  State  for  the  general  public  defense,  and  constitutes  a 
just  charge  against  the  United  States;  and  the  obligations  to  reimburse  for  payments  of 
that  kind,  made  under  similar  circumstances,  has  frequently  been  recognized  by  Congress, 
as  appears  by  statutes  above  cited.  But  to  construe  the  provision  of  that  Act  so  as  to 
include  such  expenditures,  would  be  giving  them  a  meaning  much  broader  than  that 
which  has  in  practice  been  given  other  legislation  of  like  character  and  purpose,  or  that 
seems  to  be  warranted  by  any  sound  rule  of  interpretation.  When  a  payment  from  the 
Treasury  is  claimed  under  a  statute,  the  payment,  in  order  to  be  allowed,  should  appear 
to  be  authorized,  either  expressly  or  by  very  clear  implication,  (9  Opin.,  59).  The  language 
of  the  Act  under  consideration,  viewed  witli  reference  to  claims  based  upon  expenditures 
for  interest,  does  not  satisfj'  that  requirement;  for  while  no  authority  to  reimburse  the 
States  for  interest  paid  by  them  is  expressly  conferred  thereby,  such  authority  is  not 
clearly  to  be  implied  therefrom. 
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Indeed,  the  absence  of  any  provision  in  the  Act  expressly,  authorizing  reimbursement 
for  interest  rather  gives  rise  to  the  implication  that  such  reimbursement  was  not  mejint 
to  be  allowed  thereunder;  as  in  other  similar  cases  reimbursement  for  interest  has  gener- 
allv  been  made  tlie  subject  of  express  authorization  where  Congress  intended  its  allowance. 
I  am  acconlingly  of  the  opinion  that  the  claim  of  the  State  of  New  York,  referred  to  in 
the  question  submitted,  does  not  come  within  the  provisions  of  the  Act  of  July  27, 1861. 
Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARRIS   BREWSTER, 

Attorney-General. 

Office  of  the  Auditor  of  State,  Columbus,  Ohio,  July  25, 1801. 
^071.  S.  P.  Chase,  Secretary,  Washington: 

Sir:  Yesterday  I  sent  you  a  dispatch  inquiring  whether  Government  would  refund  to 
the  State  a  portion  of  the  expenditures  for  organizing,  clothing,  subsisting,  and  equipping 
troops  for  Government  services  without  requiring  accounts  to  be  audited  and  allowed,  the 
payment  to  be  subject  to  future  adjustment. 

The  Commissioners  of  the  Sinking  Fund  have  advertised  a  loan,  which,  or  the  greater 
part  of  which,  may  be  withdrawn  from  market  if  the  Government  can  pay  the  State  money 
on  account,  and  hereiiuifter  pass  upon  items.  If  the  accounts  must  first  be  audited  and 
allowed,  the  time  necessary  for  that  i)urpose  will  delay  the  receipt  of  money  and  nuike 
it  necessary  for  the  State  to  obtain  it  by  loan.  If  possible  this  should  be  avoided,  and 
the  double  discount  which  will  be  inevitable  if  the  State  borrows  and  then  the  Govern- 
ment to  repay  the  State.  Our  loan  is  advertised  for  August  seventh,  in  New  York,  at 
which  time  it  will  be  necessary  that  some  arrangement  for  money  for  immediate  use  shall 
have  been  made.  If  the  Government  can,  in  the  way  suggested,  pay  |150,000  to  $200,000 
per  week,  the  State  can  satisfy  the  demands  upon  her  without  being  compelled  to  borrow, 
unless  temporarily.  In  case  you  should  be  able  to  refund  in  advance  of  audited  accounts, 
such  vouchers  or  acknowledgment  as  you  may  desire  will  be  given.  I  wish,  however, 
that  it  be  distinctly  understood  that  Oliio  will  not  so  press  for  money  as  in  any  sense  to 
embarrass  you. 

I  know  nothing  about  the  condition  of  the  Treasury,  and  must  not  be  regarded  as 
importuning  you  to  do  what  may  be  inconsistent  with  a  due  regard  for  more  pressing  lia- 
bilities. 

I  am,  very  respectfully, 

R.  W.  TAYLER,  Auditor. 

Treasury  Department,  July  29, 1861. 

My  Dear  Sir:  Yours  of  the  twenty-fifth,  making  inquiry  in  regard  to  the  refunding  of 
State  expenditures  for  organizing,  clothing,  subsisting,  and  equipping  of  troops,  is  received. 
If  you  will  accept  Treasury  notes  in  payment,  the  expenditures  of  Ohio  will  be  repaid  pri> 
rata,  as  those  of  Indiana  have  been,  upon  the  statements  of  the  Governor  and  State  offi- 
cers, leaving  the  accounts  to  be  audited  hereafter.  It  will  be  impossible  to  advance  the 
coin  at  present.  As  to  the  "double  discount"  of  which  you  speak,  if  Ohio  raises  money 
by  loan,  at  a  discount,  the  United  States  cannot  refund  such  discount  to  the  State,  but 
only  the  amount  of  the  debt,  with  interest,  unless  Congress  specially  provide  otherwise. 

Yours,  very  truly, 

S.  P.  CHASE. 

Hon.  R.  W.  Tayler,  Auditor  of  the  State  of  Ohio. 

AN  ACT 
Authorizing  the  payment  of  interest  due  to  the  State  of  Virginia. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled,  That  the  proper  accounting  officers  of  the  Treasury  Department  be 
and  they  are  hereby  authorized  and  directed  to  liquidate  and  settle  the  claim  of  the  State 
of  Virginia  against  the  United  States  for  interest  upon  loans  or  moneys  borrowed  and 
actually  expended  by  her  for  the  use  and  benefit  of  the  United  States  during  the  late  war 
with  Great  Britain. 

Sec.  2.  And  be  it  further  enacted.  That  in  ascertaining  the  amount  of  interest  as  afore- 
said due  to  the  State  of  Virginia,  the  following  rules  shall  be  understood  as  applicable  to 
and  governing  the  case,  to  wit:  First — That  interest  .shall  not  be  computed  on  any  sum 
which  Virginia  has  not  expended  for  the  use  and  benefit  of  the  United  States,  as  evidenced 
by  the  amount  refunded  or  repaid  to  Virginia  by  the  United  States ;  .SVco?((Z— That  no  inter- 
est shall  be  paid  on  any  sum  on  which  she  has  not  paid  interest;  Third— Thut  when  the 
principal,  or  any  oart  of  it,  has  been  paid  or  refunded  by  the  United  States,  or  money 
place<l  in  the  hands  of  Virginia  for  that  purpose,  the  interest  on  the  sum  or  sums  so  paid 
or  refunded  shall  cease  and  not  be  considered  as  chargeable  to  the  United  States  any  longer 
than  up  to  the  time  of  the  repayment  as  aforesaid. 

Sec  .S.  And  be  it  further  enacted.  That  the  amount  of  the  interest,  when  ascertained  as 
aforesaid,  shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

Approved  March  3,  1825  ( U.  S.  Stat.,  vol.  4,  p.  132). 

33  ■» 
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AN  ACT 

For  the  adjustment  and  settlement  of  the  claims  of  the  State  of  South  Carolina  against  the  United 

States. 

Be  it  enacted,  by  the  Senate  and  House  of  Representatixes  of  the  United  States,  in  Congress 
assembled,  That  the  proper  accounting  officers  of  the  Treasury  be  and  they  are  hereby 
authorized  and  directed  to  licjuidate  and  settle  the  claina  of  the  State  of  South  CaroHna 
against  the  United  States  for  interest  upon  money  actually  expended  by  her  for  military 
stores  for  the  use  and  benefit  of  the  United  States  and  on  account  of  her  militia  whilst  in 
the  service  of  the  United  States  during  the  late  war  with  Great  Britain;  the  money  so 
expended  having  been  drawn  by  the  State  from,  a  fund  upon  which  she  luas  then  receiving  interest. 

Sec.  2.  And  be  it  further  enacted,  Tbat  in  ascertaining  the  amount  of  interest  to  be  paid 
as  aforesaid  to  the  State  of  South  Carolina,  interest  shall  be  computed  upon  sums  expended 
by  the  State  for  the  use  and  benefit  of  the  United  States  as  aforesaid,  and  which  have  been 
or  shall  be  repaid  to  South  Carolina  by  the  United  States. 

Approved  March  22, 1832  (U.  S.  Stat.,  vol.  4,  p.  499). 

AN  ACT 

To  refund  money  for  expenses  incxirred,  subsistence  and  transportation  furnished,  for  the  %ise  of 
vohinteers  dtiring  the  jyresent  war  before  being  mustered  into  the  service  of  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assernbled.  That  the  provisions  of  the  joint  resolution  approved  March  3,  1847, 
entitled  "A  resolution  to  refund  monej'^  to  the  States  which  have  supplied  volunteers  and 
furnished  them  transportation  during  the  present  war  before  being  mustered  and  received 
into  the  service  of  the  United  States,"  be  and  the  same  are  hereby  extended  so  as  to  em- 
brace all  cases  of  expenses  heretofore  incurred  in  organizing,  subsisting,  and  transporting 
volunteers  previous  to  their  being  mustered  and  received  into  the  service  of  the  United 
States,  for  the  present  war,  whether  by  States,  counties,  corporations,  or  individuals,  either 
acting  with  or  without  the  authority  of  the  State ;  provided,  however,  that  proof  shall  be 
made  to  the  satisfaction  of  the  Secretary  of  War  of  the  amount  thus  expended  and  that 
the  same  was  necessarj^  and  proper  for  the  troops  aforesaid. 

Sec  2.  And  be  it  further  enacted.  That  an  amount  sufficient  to  refund  said  expenses  so 
incurred  be  and  the  same  is  hereby  appropriated  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated. 

Sec  3.  And  be  it  further  enacted,  That  in  refunding  moneys  under  this  Act  and  the  reso- 
lution which  it  amends,  it  shall  be  lawful  to  pay  interest  at  the  rate  of  six  per  centum  per 
annum  on  all  sums  advance  [advanced]  by  States,  corporations,  or  individuals,  in  all  cases 
where  the  State,  corjwration,  or  individual  paid  or  lost  the  interest,  or  is  liable  to  pay  it. 

Approved  June  2,  1848  (U.  S.  Stat.,  vol.  9,  p.  236). 

AN  ACT 

Authorizing  the  payment  of  interest  upon  the  advances  made  by  the  State  of  Alabama  for  the  use 
of  the  United  States  Government  in  the  suppression  of  the  Creek  Indian  hostilities  of  eighteen 
hundred  and  thirty-six  and  eighteen  hundred  and  thirty-seven. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled,  That  the  Secretary  of  War  be  and  he  is  hereby  directed  to  pay  interest 
upon  the  advances  made  by  the  State  of  Alabama  for  the  use  of  the  United  States  Gov- 
ernment for  the  suppression  of  hostilities  by  the  Creek  Indians  in  1836  and  1837  at  the 
rate  of  six  per  centum  per  annum  from  the  time  of  the  advances  until  the  princijjal  sum 
was  paid  by  the  United  States  to  the  State  of  Alabama;  and  the  sum  so  found  to  be  due 
to  said  State  to  Ije  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

Sec  2.  Be  it  further  enacted.  That  in  ascertaining  the  amount  of  interest  as  aforesaid 
due  to  the  State  of  Alabama,  the  following  rules  shall  govern :  That  interest  shall  not  be 
computed  on  any  sum  which  Alabama  has  not  expended  for  the  use  and  benefit  of  the 
United  States,  as'evidenced  by  the  amount  refunded  or  repaid  to  the  State  of  Alabama  by 
the  United  States;  second,  that  no  interest  shall  be  paid  on  any  sum  which  the  said  State 
of  Alabama  did  not  either  pay  or  lose  interest  as  aforesaid. 

Approved  January  26, 1849  (U.  S.  Stat.,  vol.  9,  p.  344). 

AN   ACT 

To  authorize  the  Secretary  of  War  to  allow  the  payment  of  interest  to  the  State  of  Georgia  for 
advances  made  for  the  use  of  the  United  States  in  the  suppression  of  the  hostilities  of  the 
Creek,  Seminole,  and  Cherokee  Indians,  in  the  years  of  1836,  and  1837,  and  1838. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United.  States  of  America,  in 
Congress  assembled,  That  the  Secretary  of  War  be  and  he  is  hereby  authorized  to  allow 
to  the  State  of  Georgia,  for  advances  made  to  the  United  States  for  the  suppression  of  the 
hostilities  of  the  Creek,  Seminole,  and  Cherokee  Indians,  in  the  years  1835, 1836,  1837,  and 
1838,  interest  at  the  rate  of  six  per  cent  per  annum  upon  all  sums  allowed  and  paid  to  the 
State  of  Georgia,  or  that  may  hereafter  be  allowed  and  y)aid  for  any  moneys  advanced  by  the 
State  for  the  purpose  aforesaid  from  the  date  of  such  advances  until  the  principal  sum  or 
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sums  were  or  Tuay  be  paid  by  the  United  States;  jyrovided,  that  no  interest  shall  be  paid 

not  either  pay  or  lose  interest. 


sums  were  or  Tuav  ue  pam  oy  tne  l  iiitea  states;  m 
on  any  sum  on  wliich  the  said  State  of  (Georgia  did 
Approved  March  3,  1851  (U.  S.  Stat.,  vol.  J),  p.  (526). 


AN  ACT 

Authorizing  the  payment  of  interest  upon  the  advances  made  by  the  State  of  Maine  for  the  use 
of  the  United  States  Government  in  the  protectioii  of  the  northeastern  frontier. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled.  That  the  proper  accounting  officers  of  the  Treasury  be  and  they  are 
hereby  authorized  and  directed  to  liquidate  and  settle  the  claim  of  the  State  of  Maine 
against  the  agent  of  the  United  States  for  interest  upon  money  borrowed  and  actually 
expended  by  her  for  the  protection  of  the  northeastern  frontier  of  said  State  during  the 
years  1839,  1840,  and  1841,  and  the  sum  so  found  to  be  due  said  State  shall  be  paid  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated. 

Sec.  2.  And  be  it  further  enacted,  That  in  ascertaining  the  amount  of  interest  as 
aforesaid  due  to  the  State  of  Maine,  the  following  rules  shall  govern:  First,  that  interest 
shall  not  be  computed  on  any  sum  which  Maine  has  not  expended  for  the  use  and  benefit 
of  the  United  States,  as  evidenced  by  the  amount  refunded  or  repaid  to  the  State  of 
Maine  by  the  United  States ;  second,  that  no  interest  shall  be  paid  on  any  sum  on  which 
the  said  State  of  Maine  did  not  either  pay  or  lose  interest  as  aforesaid. 

Approved  March  3,  1851  (U.  S.  Stat,  vol.  9,  p.  626). 

AN  ACT 

Providing  for  refunding  the  interest  paid  by  the  State  of  Massachusetts  on  money  expended  by 
her  on  account  of  the  ivar  of  1S12  to  1S15. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled,  That  there  be  allowed  on  the  claim  of  the  State  of  Massachusetts,  for 
interest  paid  by  her  on  money  expended  by  said  State  on  account  of  the  war  with  Great 
Britain  in  1812  to  1815,  the  sum  of  $678,362  41,  in  full  of  said  claim ;  and  whereas,  by  an 
arrangement  made  bj'  the  said  State  of  Massachusetts  and  the  State  of  JIaine.  at  the  time 
of  their  separation  in  1820,  the  said  State  of  Maine  becomes  the  owner  of  one  third  of  this 
claim;  and  whereas,  both  of  said  States  have  assigned  their  resjiective  interests  in  said  claim 
to  the  European  and  North  American  Railway  Company  of  Maine,  to  aid  said  com]iany  in 
constructing  its  line  of  railway,  the  Secretary  of  the  Treasury  is  hereby  authorized  and 
directed  to  pay  one  third  part  "of  the  said  claim  of  |678,362  41  to  the  State  of  Maine,  and 
the  other  two  thirds  part  thereof  to  the  State  of  Massachusetts,  by  an  issue  to  each  of 
said  States,  for  the  use  and  benefit  of  said  European  and  North  American  Railway  Com- 
pany, of  an  amount  of  United  States  certificates  of  indebtedness  equal  to  its  share  in  the 
whole  sum  allowed  and  to  be  paid ;  said  certificates  to  be  of  the  denonunation  of  .$1,000 
each,  to  be  made  and  issued  by  the  Secretary  of  the  Treasury  in  such  form,  and  signed, 
attested,  and  registered  as  he  shall  direct,  and  with  or  without  interest  warrants,  as  he 
may  prefer.  Each  certificate  to  run  five  years  from  its  date,  to  draw  interest  payable 
semi-annually,  at  the  rate  of  four  per  centum  per  annum,  and  to  be  payable,  both  prin- 
cipal and  interest,  in  lawful  money  of  the  United  States,  to  be  hereafter  appropriated  and 
provided  for  by  Congress. 

Sec  2.  And  lie  it  further  enacted,  That  the  acceptance  by  the  said  States  of  ^lassa- 
chusetts  and  Maine,  and  the  said  European  and  North  American  Railway  Company  of 
the  amount  hereby  authorized  to  be  paid  to  each  of  said  States  for  the  use  and  benefit  of 
said  railway  company,  shall  be  held  and  regarded  as  a  full  adjustment  and  payment  of 
any  and  all  claims  for  interest  as  aforesaid,  and  also  a  complete  adjustment,  liquidation, 
and  payment  of  any  and  all  other  claims  of  the  said  States  of  Massaclnisetts  and  Maine, 
and  of  said  railway  company,  or  either  of  them,  against  the  United  States  for  and  on 
account  of  any  matters  arising  from  any  money  expended  by  said  State  of  Massachusetts 
on  account  of  the  war  with  Great  Britain  in  1812  to  1815,  or  any  interest  thereon,  or  on 
account  of  any  matters  arising  out  of  or  accruing  from  the  treaty  with  Great  Britain, 
known  as  the  Treaty  of  Washington,  or  for  or  on  account  of  any  other  matters  which 
have  been  assigned  bv  said  States  of  Massachusetts  and  Maine  to  said  railway  companj'. 

Approved  July  8,  1870  (U.  S.  Stat.,  vol.  16,  p.  197). 


EXHIBIT  No.  6. 

Hon. : 

My  Dear  Sir:  Permit  me  to  ask  your  attention  to  the  provisions  of  H. 
B.  2463,  the  object  of  which  is  to  authorize  the  reimbursement  of  the  dif- 
ferent States,  for  tlie  amounts  they  respectively  jjou/  out,  as  interest,  on  the 
moneys  they  expended  for  the  use  of  the  Government,  during  the  late  war. 
The  State  of having  advanced  to  the  Government  for  the  purposes 
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above  mentioned,  the  sum  of  •$ .  almost  every  dollar  of  which  she  bor- 
rowed and  paid  interest  on.  is.  therefore,  materially  interested  in  the  pas- 
sage of  said  bill. 

The  character  of  the  proposed  legislation  is.  in  no  sense,  new  or  unusual: 
but.  on  the  contrary,  it  is  in  perfect  accord  with  the  practice  of  the  Govern- 
ment for  more  than  sixty  years,  beginning  with  the  Act  of  March  3.  1625, 
for  the  benefit  of  Virginia." and  continuing  through  numerous  Acts,  to  that 
of  March  3,  1881,  for  the  benefit  of  Cahfornia. 

Until  recently,  the  States  interested  relied  on  getting  their  money  under 
the  Reimbursement  Act  of  July  27.  1861. 

Said  Act  provides  for  reimbursing  the  States  for  all  ''costs,  charges,  and 
expenses  incurred,''  etc.,  for  the  purposes  therein  mentioned:  and  two  days 
after  its  passage  (July  29.  1861) .  Mr.  Chase,  then  Secretary  of  the  Treasury, 
in  an  official  communication  addressed  to  the  State  Auditor  of  Ohio,  on  the 
subject  of  the  liabihty  of  the  Government  to  the  States,  under  said  Act, 
thus  interpreted  the  same: 

If  Ohio  raises  money  bv  loan  at  a  discount,  the  United  States  cannot  refund  such  dis- 
count to  the  State,  but"oniy  the  amount  of  the  debt  with  interest,  unless  Congress  specially 
provide  otherwise.    (See  report  of  Auditor  of  Ohio,  1861,  p.  — .) 

Reh-ing  on  this  construction  of  the  law,  the  States  did.  since  the  adjourn- 
ment of  the  last  Congress,  make  demand  for  the  pa}-ment  of  such  interest, 
selecting  the  claim  of  the  State  of  Xew  York,  on  which  to  test  the  question. 

The  matter  being  submitted  to  the  Attorney-General  for  his  opinion,  such 
opinion  was  announced  on  July  23.  1883;  and  while  it  ad\4sed  in  favor  of 
requiring  more  specific  authority  for  the  payment  demanded,  it  contained 
the  following  language: 

Undoubtedlv,  the  interest  paid  by  the  State  of  Xew  York  on  money  borrowed  and 
applied  to  the  objects  specified  in  the"  Act  of  July  27, 1861,  forms  a  part  of  the  burden  borne 
by  that  State  for  the  general  public  defense,  and  constitutes  a  just  charge  against  the 

I'nited  States. 

In  thus  stating  the  liability  of  the  Government,  he  adopts  the  views  of 
two  of  his  most  distinguished  predecessors — Attorneys-General  "Wm.  "Wirt, 
and  John  J.  Crittenden. 

Discussing  the  Act  of  March  3. 1825.  to  pay  interest  to  Virginia.  Mr. 
Wirt  says: 

The  expenditure  thus  incurred  forms  a  debt  against  the  United  States  which  they  are 
bound  to  reimburse.  If  the  expenditures  made  for  such  purpose  are  supplied  from  the 
Treasury  of  the  State,  the  United  States  reimburse  the  principal  without  interest;  but  if 
being  unable  itself,  from  the  condition  of  its  own  finances,  to  meet  the  emergency,  such 
State  has  been  obliged  to  borrow  money  for  the  purpose,  and  thus  to  incur  a  debt  on 
which  she  herself  has  had  to  pay  interest*  such  debt  is  essentially  a  debt  due  by  the  United 
States,  and  both  the  principal  and  interest  are  to  be  paid  by  the  United  States.  (See 
Opinions  of  Attorneys-General,  vol.  1,  page  174.) 

Attorney-General  Crittenden,  in  construing  the  Act  of  twenty-seventh 
February ,"^1851,  "for  reimbursing  Florida,"  uses  the  following  language: 

The  Act  of  twentv-seventh  of  February,  18.51,  is  intended  to  indemnify  the  State  against 
loss  or  damage.  Reimbursing  means  repairing  the  loss  or  expenses  by  an  equivalent.  If 
the  State  of  Florida  has  contracted  obligations  bearing  interest,  or  has  paid  money,  with 
interest,  for  the  use  and  benefit,  in  necessary  and  proper  supplies  for  the  troops  called  into 
service  in  1849,  to  refund  to  the  State  of  "Florida  the  principal  sum  only,  without  the 
interest  would  not  reimburse  the  State,  would  not  save  the  State  from  loss  and  damage, 
would  not  be  an  equivalent  for  the  expense  the  State  has  incurred  for  the  United  States. 
There  is  no  public  policy,  no  saving  to  the  public  Treasury,  novirtue.no  laudable_end  con- 
sulted in  order  to  cut  down  the  claims  of  the  several  States,  in  opposition  to  the  intention 
of  Congress  and  the  good  faith  of  the  Government. 
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Among  the  Acts  passed  to  provide  for  paying  interest  on  such  advances 
made  by  the  States  and  Territories  in  the  past,  the  following  may  be  cited. 
First,  on  account  of  the  war  of  1812  and  1814,  as  follows: 

Virginia,  Act  March  3,  1825,  4  Stat,  at  Large,  p.  132. 
Maryland,  Act  of  May  13,  182n,  4  8tat.  at  Large,  p.  151. 
Delaware,  Aet  of  May  20,  182ii,  4  Stat,  at  Large,  p.  175. 
New  York,  Act  of  May  22,  182(i,  4  Stat,  at  Large,  p.  192. 
Pennsylvania,  Act  of  March  3,  1827,  4  Stat,  at  Large,  p.  241. 
South  Carolina,  Act  of  March  22,  1832,4  Stat,  at  Large,  p.  499. 
Maine,  Act  of  March  31,  1851, 9  Stat,  at  Large,  p.  (i26. 
Massachusetts  and  Maine,  Act  July  8,  1870,  16  Stat,  at  Large,  p.  198. 

That  the  same  rule  has  been  observed  in  settling  with  States  for  advances 
made  in  Indian  wars,  will  be  shown  by  reference  to  the  following  cases: 

Alabama,  Act  January  2(3,  1849,  9  Stat,  at  Large,  p.  344. 
Georgia,  Act  March  31,  1851,  9  Stat,  at  Large,  p.  626. 
Washington  Territory,  Act  March  3,  1859, 11  Stat,  at  Large,  p  429. 
Xew  Hampshire,  Act  January  27,  1852,  10  Stat,  at  Large,  p.  1. 
California,  Act  August  5,  1854,  10  Stat,  at  Large,  p.  582. 
California,  Act  August  18,  IS.'iii,  11  Stat,  at  Large,  p.  91. 
California,  Act  June  23,  18()0,  12  Stat,  at  Large,  p.  104. 
California,  Act  July  25,  18(58,  15  Stat,  at  Large,  p.  175. 
California,  Act  March  3,  1881,  21  Stat,  at  Large,  p.  510. 

The  payment  of  advances  made  for  the  use  of  the  Government  in  the 
Mexican  war,  was  provided  for  by  a  general  ^cf,  passed  June  2,  1848,  which 
contains  the  following  provision  with  reference  to  interest: 

That  in  refunding  money  under  this  Act,  it  shall  be  lawful  to  pay  interest,  at  six  per 
centum  per  annum,  on  all  sums  advanced  by  States,  corporations,  or  individuals,  in  all 
cases  where  the  State,  corporation,  or  individual  has  paid  or  lost  interest,  or  is  liable  to 
pay  it.    (9  Stat,  at  Large,  p.  236.) 

Considering  the  obvious  justice  of  the  object  proposed  by  said  bill,  and 
the  numerous  precedents  for  its  enactment,  and  in  view  of  the  large  interest 
which  your  State  has  at  stake  in  the  matter,  it  is  hoped  that  you  will  give 
to  said  measure  your  early  and  careful  attention ;  and,  if  consistent  with 
your  views  of  your  duty  in  the  premises,  your  active  support. 

Yours,  etc., 

JOHN  MULLAN, 
State  Agent  and  Counsel  for  the  States  of  California,  Oregon,  and  Nevada. 


EXHIBIT  No.  7. 

Forty-eighth  Congress,  first  session.    House  of  Representatives.    Eeport  No.  1102. 

INTEREST  PAID  ON  WAR  CLAIMS. 

April  1,  1884 — Committed  to  the  Committee  of  the  Whole  House  on  the 
state  of  the  Union  and  ordered  to  be  printed. 

Mr.  Rowell,  from  the  Committee  on  War  Claims,  submitted  the  following 

REPORT.  ^ 

[To  accompany  Bill  H.  R.  2403.] 

The  Committee  on  War  Claims,  to  whom  was  referred  the  bill  (H.  R. 
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2463)  to  reimburse  the  several  States  for  interest  paid  on  war  loans,  and 
for  other  purposes,  submit  the  following  report: 

By  the  Act  of  July  27,  1861,  and  the  joint  resolution  of  March  8,  1862, 
the  Secretary  of  the  Treasury  was  directed  to  pay  the  Governor  of  any 
State,  or  his  duly  authorized  agents,  "the  cost,  charges,  and  expenses  prop- 
erly incurred  by  such  States  for  enrolling,  subsisting,  clothing,  supplying, 
arming,  equipping,  paying,  and  transporting  its  troops  employed  in  aiding 
to  suppress  the  present  insurrection  against  the  United  States,  to  be  settled 
upon  proper  vouchers  to  be  filed  and  passed  upon  by  the  proper  accounting 
officers  of  the  Treasury." 

By  the  joint  resolution  of  March  8,  1862,  payments  were  directed  to  be 
made  for  expenditures  made  subsequent  to  as  well  as  before  the  passage  of 
the  Act.  Under  this  Act  disbursements  have  been  made  to  the  States 
amounting  to  the  sum  of  $43,296,938  22;  and  there  yet  remains  unsettled 
or  disallowed  claims  amounting  to  several  millions  of  dollars. 

Many,  if  not  all,  of  the  States  were  obliged  to  borrow  money  to  pay  the 
expenses  incurred,  but  in  adjusting  and  allowing  their  claims  the  account- 
ing officers  of  the  Treasury  have  rejected  all  claims  for  interest  paid  out  by 
the  States,  holding  that  the  law  did  not  authorize  such  payment. 

The  bill  under  consideration  provides  for  reimbursing  the  States  for  inter- 
est paid  or  lost  on  account  of  expenses  incurred  and  repaid  under  the  Act 
of  July  27,  1861.  By  its  pro\dsions,  interest  is  only  to  be  paid  on  such 
sums  as  have  been  refunded,  or  may  hereafter  be  refunded,  under  the 
authority  of  the  Act  of  Congress  and  explanatory  resolution;  no  interest  is 
to  be  paid,  unless  it  was  actually  paid  out  or  lost  by  the  States,  and  then 
only  up  to  the  time  of  repayment  by  the  Government;  and  limited  to  six 
per  cent. 

Claims  for  interest  have  been  filed  amounting  to  $3,188,887  2.5,  but  these 
claims  are  based  upon  a  higher  rate  of  interest  than  that  provided  in  the 
bill.  Other  States  have  not  filed  interest  claims,  bmng  to  the  ruling  of  the 
Department,  but  if  the  bill  becomes  law  they  will  have  proper  claims. 

Your  committee  are  of  opinion  that  these  interest  claims,  at  a  rate  such 
as  the  General  Government  was  obliged  to  pay,  are  a  just  and  proper  charge 
against  the  Government.  Immediately  after  the  passage  of  the  Acts,  Mr. 
Chase,  then  Secretary  of  the  Treasury,  in  a  communication  to  the  Auditor 
of  the  State  of  Ohio,  gave  assurances  that  interest  would  be  paid.  Laws 
were  passed  after  the  war  of  1812,  to  reimburse  the  several  States  for  mon- 
eys expended  in  that  war,  with  similar  pro^'isos  to  the  law  under  which  the 
payments  herein  considered  have  been  made. 

Subsequently  Congress  passed  laws  to  pay  interest  as  is  provided  in  this 
bill.  A  similar  bill  was  passed  by  Congress  to  reimburse  States  for  ex- 
penses incurred  on  account  of  the  Indian  war,  with  like  necessity  of  sub- 
sequent legislation  to  authorize  the  payment  of  interest. 

It  seems  to  be  the  history  of  all  the  legislation  of  Congress  for  the  reim- 
bursement of  States  for  war  expenditures,  that  the  initial  statutes  have 
always  failed  to  provide  for  the  payment  of  interest,  but  in  every  instance, 
pre^^ous  to  1861,  subsequent  Acts  provided  for  the  payment  of  interest. 

It  may  therefore  be  regarded  as  the  settled  policy  of  Congress  to  repay 
to  the  several  States,  not  only  the  principal  sums  expended  by  them  in  aid 
of  the  General  Government  in  times  of  war,  but  also  to  repay  interest 
actualj}^  paid  out,  not  exceeding  the  rate  paid  by  the  General  Government 
during  the  same  period. 

Your  committee  therefore  recommend  that  the  bill  do  pass. 
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EXHIBIT  No.  8. 

Forty-eighth  Congress,  first  session.    S.  2009.    Calendar  No.,  649.    [Report  No.  590.] 

In  the  Senate  of  the  United  States.     April  5,  1884. 

Mr.  Culloni  introduced  the  following  bill,  which  was  read  twice,  and 
referred  to  the  Committee  on  Claims. 

May  28,  1884 — Reported  by  Mr.  Hoar  without  amendment. 

A  BILL 

To  reimburse  the  several  States  for  interest  paid  on  loar  loans,  and  for  other 

purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  proper  accounting  offi- 
cers of  the  Treasury  Department  be  and  they  are  hereby  authorized  and 
directed  to  examine,  adjust,  and  settle  the  claims  of  the  several  States  of 
the  Union  against  the  United  States  for  interest  upon  loans  or  moneys 
borrowed  and  actually  expended  by  said  States  respectively  for  the  use 
and  benefit  of  the  United  States  under  authority  of  the  Act  of  Congress 
entitled  "An  Act  to  indemnify  the  States  for  expenses  incurred  by  them  in 
defense  of  the  United  States,"  approved  July  twenty-seventh,  eighteen 
hundred  and  sixty-one,  and  under  the  explanatory  joint  resolution  entitled 
"joint  resolution  declaratory  of  the  intent  and  meaning  of  a  certain  Act 
therein  named,"  approved  March  eighth,  eighteen  hundred  and  sixty-two, 
and  kindred  Acts  providing  for  the  reimbursement  of  moneys  advanced 
by  States  to  aid  in  suppressing  the  rebellion;  provided,  that  the  benefits  of 
this  Act  shall  not  extend  to  any  State  which  shall  not  Jiave  presented  a 
claim  for  such  interest  at  the  expiration  of  one  year  from  the  date  of  the 
passage  of  this  Act. 

Sec.  2.  That  in  ascertaining  the  amount  of  interest  due  to  any  State  as 
aforesaid  the  following  rules  shall  be  applicable  and  shall  govern  the  case, 
to  wit: 

First — That  interest  shall  not  be  computed  on  any  sum  which  such  State 
has  not  expended  for  the  use  and  benefit  of  the  United  States,  as  evidenced 
by  the  amount  refunded  or  repaid,  or  which  may  hereafter  be  refunded  or 
repaid,  to  such  State  under  and  by  authority  of  the  said  Act  of  Congress 
and  the  explanatory  resolution  hereinabove  referred  to. 

Second — That  interest  shall  not  be  paid  to  any  State  on  any  sum  on 
which  such  State  shall  not  have  paid  or  lost  interest. 

Third — That  when  the  principal,  or  any  part  of  it,  has  been  paid  or 
refunded  by  the  United  States  to  any  State,  or  placed  in  the  hands  of  such 
State  for  that  purpose,  interest  on  the  amount  of  such  sum  or  sums  so  paid 
or  refunded  shall  cease,  and  not  be  considered  as  chargeable  to  the  United 
States  any  longer  than  up  to  the  time  of  the  repayment  aforesaid. 

Fourth — That  interest  shall  in  all  cases  contemplated  by  this  Act  be 
computed  at  the  rate  of  six  per  centum  per  annum. 

Sec.  3.  That  the  amount  of  interest  due  to  any  State,  when  ascertained 
as  aforesaid,  shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated. 
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Forty-eighth  Congress,  first  session.    Senate.     Report  No.  590. 

In  the  Senate  of  the  United  States.    May  28, 1884 — Ordered  to  be  printed. 
Mr.  Hoar,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT. 

[To  accompany  bill  S.  2000.] 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (S.  2000)  to 
reimburse  the  several  States  for  interest  paid  on  war  loans,  and  for  other 
purposes,  have  considered  the  same,  and  respectfully  report: 

The  policy  of  the  United  States  to  refund  to  the  States  interest  on  money 

expended  by  them  in  aid  of  the  General  Government  for  military  purposes 

in  time  of  war  is  settled.     It  has  been  applied  to  all  such  expenditures 

incurred  by  the  States  in  aid  of  the  war  of  1812  (see  Virginia,  Act  March 

3,  1825,  4  Stat,  at  Large,  p.  132;  Maryland,  Act  of  May  13,  1826,  4  Stat^at 

Large,  p.  151;  Delaware,  Act  of  May  20,  1826,  4  Stat,  at  Large,  p.  175; 

New  York,  Act  of  May  22.  1826,  4  Stat,  at  Large,  p.  192;  Pennsylvania, 

Act  of  March  3,  1827,  4  Stat,  at  Large,  p.  241;  South  Carohna,  Act  of 

March  22,  1832,  4  Stat,  at  Large,  p.  499;  Maine,  Act  of  March  31,  1851,  9 

Stat,  at  Large,  p.  626;  Massachusetts  and  Maine,  Act  July  8,  1870,  16 

Stat,  at  Large,  p.  198);  in  aid  of  various  Indian  wars  (see  Alabama,  Act 

Januarv  26,  1849,  9  Stat,  at  Large,  p.  344;  Georgia,  Act  March  31,  1851,  9 

Stat,  at  Large,  p.  626;  Washington  Territory,  Act  March  3,  1859,  11  Stat. 

at  Large,  p.  429;  New  Hampshire,  Act  January  27,  1852, 10  Stat,  at  Large, 

p.  1;  California,  Act  August  5,  1854,  10  Stat,  at  Large,  p.  582;  California, 

Act  August  18,  1856,  11  Stat,  at  Large,  p.  91;  California,  Act  June  23, 

1860,  12  Stat,  at  Large,  p.  104;  Cahfornia,  Act  July  25,  1868,  15  Stat,  at 

Large,  p.  175;  California.  Act  March  3,  1881,  21  Stat,  at  Large,  p.  510); 

and  in  aid  of  th»  Mexican  war.     See  statute  of  June  2,  1848,  which  is  as 

follows: 

AN   ACT 

To  refund  money  for  expenses  incurred,  subsistence  and  transportation  furnished  for  the  use  of 
volunteers  during  the  present  war  before  being  mustered  into  the  service  of  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled.  That  the  provisions  of  the  joint  resolution  approved  March  .3,  1847, 
entitled  "A  resolution  to  refund  money  to  the  States  which  have  supplied  volunteers  and 
furnished  them  transportation  during  "the  present  war,  before  being  mustered  and  received 
into  the  service  of  the  United  States,"  be  and  the  same  are  hereliy  extended  so  as  to  em- 
brace all  cases  of  expenses  heretofore  incurred  in  organizing,  subsisting,  and  transporting 
volunteers,  previous  to  their  being  mustered  and  received  into  the  service  of  the  United 
States,  for  the  present  war,  whether  by  States,  counties,  corporations,  or  individuals,  either 
acting  with  or  without  the  authority  of  the  State;  provided,  /lowecei',  that  proof  shall  be 
made,  to  the  satisfaction  of  the  Secretary  of  War,  of  the  amount  thus  expended,  and  that 
the  same  was  necessary  and  proper  for  the  troops  aforesaid. 

Sec.  2.  And  be  it  further  enacted,  That  an  amount  sufficient  to  refund  said  expenses 
so  incurred,  be  and  the  same  is  hereby  ai)propriated  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated. 

Sec.  3.  And  be  it  further  enacted,  That  in  refunding  moneys  under  this  Act  and  the 
resolution  which  it  amends  it  shall  be  lawful  to  pay  interest  at  the  rate  of  six  per  centum 
per  annum  on  all  sums  advance  [advanced]  by  States,  corporations,  or  individuals,  in  all 
cases  u'here  the  State,  corporation,  or  individual  paid  or  lost  the  interest,  or  is  liable  to  pay  it. 

Approved  June  2,  1848. 

Mr.  Chase,  Secretar}^  of  the  Treasury,  recognized  the  obligation  imposed 
by  these  precedents,  in  a  communication  to  the  State  Auditor  of  Ohio,  in 
the  following  language: 

If  Ohio  raises  money  by  loan  at  a  discount,  the  United  States  cannot  refund  such  dis- 
count to  the  State,  but  "only  the  amount  of  the  debt  with  interest,  unless  Congress  specially 
provide  otherwise. 
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This  was  two  days  after  the  passage  of  the  statute  of  July  27,  1861, 
which  is  as  follows: 

That  the  Secretary  of  the  Treasury  be  and  is  hereby  directed,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  to  pay  to  the  Governor  of  any  State,  or  to  his  duly 
authorized  agents,  the  costs,  charges,  and  exi)enses  properly  incurred  by  such  State  for 
enrolling,  subsisting,  clothing,  supplying,  arming,  equipping,  paying,  and'transporting  its 
troops  employed  in  aiding  to  suppress  the  present  insurrection  against  the  United  States, 
to  be  settled  upon  proper  vouchers  to  be  tiled  and  passed  ujjon  by  the  jiroper  accounting 
oflBcers  of  the  Treasury. 

By  a  resolution  passed  March  8,  1862,  the  above  pro\asion  is  to  be  con- 
strued to  apply  to  expenses  incurred  as  well  after  as  before  the  date  of  the 
approval  thereof. 

It  is  held  by  th6  accounting  officers  of  the  Treasury  that  they  are  not 
Avarranted  in  the  allowance  of  interest  to  the  States  by  the  existing  law. 
This  question  was  submitted  to  the  present  Attorney-General,  who  says,  in 
his  opinion,  July  23,  1883: 

Undoubtedly  the  interest  paid  by  the  State  of  New  York  on  money  borrowed  and  applied 
to  the  objects  "specified  in  the  Act  of  July  27,  1861,  forms  a  part  of  the  burden  borne  by  that 
State  for  the  general  public  defense,  and. constitutes  a  just  charge  against  the  United 
States;  and  the  obligation  to  reimburse  for  i)aynients  of  that  kind,  made  under  similar 
circumstances,  has  frequently  been  recognized  by  Congress,  as  appears  by  statutes  above 
cited. 

This  opinion  is  in  accord  with  that  of  his  predecessors,  ]Mr.  Wirt  and 
Mr.  Crittenden.     Mr.  Wirt  says: 

The  expenditure  thus  incurred  forms  a  debt  against  the  United  States  which  they  are 
bound  to  reimburse.  If  the  expenditures  made  for  such  purpose  are  supplied  from  the 
Treasury  of  the  State,  the  United  States  reimburse  the  principal  without  interest;  but  if, 
being  unable  itself,  from  the  condition  of  its  own  finances,  to  meet  the  emergency,  such 
State  has  been  obliged  to  borrow  money  for  the  purpose,  and  thus  to  incur  a  deljt  on  which 
she  herself  has  had  to  pay  interest,  such  debt  is  essentially  a  debt»due  by  the  United 
States,  and  both  the  prmcipal  and  interest  are  to  be  paid  by  the  United  States.  (See 
Opinions  of  Attorneys-General,  vol.  1,  page  174.) 

Mr.  Crittenden  says: 

The  Act  of  twenty-seventh  of  February,  1851,  is  intended  to  indemnify  the  State  against 
loss  or  damage.  Reimbursing  means  repairing  the  loss  or  expenses  by  an  equivalent.  If 
the  State  of  Florida  has  contracted  obligations  bearing  interest,  or  has  paid  money,  with 
interest,  for  the  use  and  benefit,  in  necessary  and  proper  supplies  for  the  troops  called 
into  service  in  184?J,  to  refund  to  the  State  of  Florida  the  principal  sum  only,  without  the 
interest,  would  not  reimburse  the  State,  would  not  save  the  State  from  loss  and  damage, 
would  not  be  an  equivalent  for  the  expense  the  State  has  incurred  for  the  T'nited  States. 
There  is  no  public  policy,  no  saving  to  the  public  Treastiry,  no  virtue,  no  laudable  end  con- 
sulted in  order  to  cut  down  the  claims  of  the  several  States,  in  opposition  to  the  intention 
of  Congress  and  the  good  faith  of  the  Government. 

We  append,  for  the  information  of  the  Senate,  House  Report  Xo.  1102, 
made  at  the  present  session,  and  recommend  the  passage  of  the  bill. 

Mr.  Rowell,  from  the  Committee  on  War  Claims,  submitted  the  following  report  to 
accompany  bill  H.  R.  246.3: 

The  Committee  on  War  Claims,  to  whom  was  referred  the  bill  (H.  R.  2403)  to  reimburse 
the  several  States  for  interest  paid  on  war  loans,  and  for  other  purposes,  submit  the  fol- 
lowing report: 

By  the  Act  of  July  27, 1861,  and  the  joint  resolution  of  March  8,  1862,  the  Secretary  of 
the  Treasury  was  directed  to  pay  to  the  Governor  of  any  State,  or  his  duly  authorized 
agents,  "'the  costs,  charges,  and  expenses  properly  incurred  by  such  States  for  enrolling, 
subsisting,  clothing,  supplying,  arming,  equipi)ing,  paying,  and  transporting  its  troops 
employed  in  aiding  to  suppress  the  present  insurrection  against  the  V  nited  States,  to  be 
settled  upon  proper  vouchers  to  be  filed  and  passed  upon  by  the  proper  accounting  ofiRcers 
of  the  Treasury." 
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By  the  joint  resolution  of  March  8, 1862,  payments  were  directed  to  be  made  for  expend- 
itures made  subsequent  to  as  well  as  before  the  passage  of  the  Act.  Under  this  Act 
disbursements  have  been  made  to  the  States  amounting  to  the  sum  of  $43,296,938  22;  and 
there  yet  remain  unsettled  or  disallowed  claims  amounting  to  several  millions  of  dollars. 

Many,  if  not  all.  of  the  States  were  obliged  to  borrow  money  to  pay  the  expenses 
incurred,  but  in  adjusting  and  allowing  their  claims  the  accounting  officers  of  the  Treas- 
ury have  rejected  all  claims  for  interest  paid  out  by  the  States,  holding  that  the  law  did 
not  authorize  such  payment. 

The  bill  under  consideration  provides  for  reimbursing  the  States  for  interest  paid  or 
lost  on  account  of  expenses  incurred  and  repaid  under  the  Act  of  July  27,  1861.  By  its 
provisions,  interest  is  only  to  be  paid  on  such  sums  as  have  been  refunded  or  may  here- 
after be  refunded  under  the  authority  of  the  Act  of  Congress  and  explanatory  resolution : 
no  interest  is  to  be  paid,  unless  it  was  actually  paid  out  or  lost  by  the  States,  and  then 
only  up  to  the  time  of  repayment  by  the  Government,  and  limited  to  six  per  cent. 

claims  for  interest  have  been  filed  amounting  to  Ji;3,188.887  25,  biit  these  claims  are  based 
upon  a  higher  rate  of  interest  than  that  provided  in  the  bill;  other  States  have  not  filed 
interest  claims,  owing  to  the  ruling  of  the  department,  but  if  the  biU  becomes  a  law 
they  will  have  proper  claims. 

Your  committee  are  of  opinion  that  these  interest  claims,  at  a  rate  such  as  the  General 
Government  was  obliged  to  pay,  are  a  just  and  proper  charge  against  the  Government. 
Immediately  after  the  passage  of  the  Acts,  Mr.  Chase,  then  Secretary  of  the  Treasury,  in 
a  communication  to  the  Auditor  of  the  State  of  Ohio,  gave  assurances  that  interest  would 
be  paid.  Laws  were  passed  after  the  war  of  1812  to  reimburse  the  several  States  for 
moneys  expended  in  that  war,  with  similar  provisos  to  the  law  under  which  the  payments 
herein  considered  have  been  made. 

Subsequently  Congress  passed  laws  to  pay  interest,  as  is  provided  in  this  bill.  A  sim- 
ilar bill  was  passed  by  Congress  to  reimburse  States  for  expenses  incurred  on  account  of 
the  Indian  war,  with  like  necessity  of  subsequent  legislation  to  authorize  the  payment  of 
interest. 

It  seems  to  be  the  history  of  all  the  legislation  of  Congress  for  the  reimbursement  of 
States  for  war  expenditures  that  the  initial  statutes  have  always  failed  to  pro\dde  for  the 
payment  of  interest,  but  in  every  instance  previous  to  1861  subsequent  Acts  provided  for 
the  payment  of  interest. 

It  may  therefore  be  regarded  as  the  settled  policy  of  Congress  to  repay  to  the  several 
States  not  only  the  principal  sums  expended  by  them  in  aid  of  the  General  Government 
in  times  of  war,  but  also  to  repay  interest  actually  paid  out  not  exceeding  the  rate  paid 
by  the  General  Government  during  the  same  period. 

Your  committee  therefore  recommend  that  the  bill  do  pass. 


EXHIBIT  No.  8y2. 

Senate  Concurrent  Resolution  No.  25  (adopted  March  5,  1885). 

Whereas,  The  law  .of  July  27,  1861,  and  the  ''joint  and  deelaratoiy 
resolution"  of  March  8,  1862,  pro^'ided  for  the  reimbursement  to  the  States 
of  all  sums  by  them  expended  in  defense  of  the  United  States;  and  whereas, 
under  the  interpretation  of  said  original  Act  of  1861.  made  two  days  after 
its  passage  by  the  Secretary  of  the  Treasury,  the  States  were  led  to  believe 
that  if  they,  respectively,  borrowed  money  on  their  own  account  and  ad- 
vanced it  to  the  United  States,  under  the  conditions  mentioned  in  said 
law,  that  said  sums,  together  with  the  interest  paid  thereon,  would  be 
refunded  to  them,  that  having  been  the  practice  of  the  United  States  in 
such  cases  for  more  than  sixty  years;  and  whereas,  acting  under  this 
impression  and  belief,  many  of  the  States  did  borrow  moneys  and  advance 
them  to  the  United  States,  and  paid  ii^terest  thereon  from  their  own  re- 
sources: and  whereas,  the  principal  has,  in  a  great  measure,  been  refunded 
by  the  United  States  to  the  States  advancing  said  moneys,  still  the  interest 
paid  by  such  States,  as  aforesaid,  has  not  been  refunded;  and  whereas,  it 
is  held  by  the  Treasury  Department,  through  which  such  reimbursement 
settlements  are  made,  that  specific  legislation  will  be  required  to  justify 
the  payment  of  such  interest;  and  whereas.  Congress  has  alwa^'s  hereto- 
fore pro^'ided,  specifically,  for  the  payment  of  interest  on  such  advances 
made  in  any  war,  either  foreign  or  Indian,  beginning  with  the  Act  of  March 
3,  1825,  to  reimburse  Virginia  for  interest  on  advances  made  during  the 
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war  of  1812,  to  that  of  March  3,  1881,  to  reimburse  California  on  account 
of  similar  expenditures  made  in  one  of  her  Indian  wars;  and  whereas, 
during  the  late  war,  and  under  authority  of  said  "reimbursement"  Acts 
of  1861  and  1862,  the  State  of  California  advanced  to  the  United  States 
money  which  she  borrowed,  and  on  which  she  paid  interest,  and  which 
interest  has  in  no  part  been  refunded  by  the  United  States,  but  is  now 
justly  due  the  State;  and  whereas,  there  are  now  pending,  in  both  branches 
of  the  present  Congress,  measures  designed  to  authorize  the  settlement  of 
the  claims  of  the  several  States  for  such  interest  (being  S.  2000,  and  H.  R. 
2463) ,  and  which  said  measures  have  been  reported  on  by  the  committees 
to  which  they  were  referred,  in  both  Houses,  in  unanimously  favorable 
reports;  therefore, 

Be  it  resolved  hy  the  Senate,  the  Assembly  concurring,  That  our  Senators 
and  Representatives  in  Congress  be  and  they  are  hereby  requested  to  give 
their  active  support  to  said  bills,  or  to  others  having  the  same  object  in 
view,  and  to  use  their  best  endeavors,  in  cooperation  with  the  agent  of  this 
State,  and  in  support  of  his  efforts,  to  thus  secure  to  the  State  the  amounts 
by  her  expended,  as  aforesaid. 

Be  it  further  resolved,  That  a  copy  of  the  above  preamble  and  resolution 
be  sent  by  the  Governor  of  this  State  to  our  Senators  and  Representatives 
in  Congress,  and  to  our  State  agent. 


EXHIBIT  No.  9. 

Forty-ninth  Congress,  first  session.    H.  R.  152. 

In  the   House  of  Representatives.     December  21,  1885 — Read   twice, 
referred  to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A   BILL 

To  reimburse  the  several  States  for  interest  paid  on  war  loans,  and  for  other 

purposes. 

Be  it  enacted  by  the  Senate  and  Hotise  of  Representatives  of  the  'United 
States  of  America,  in  Congress  assembled,  That  the  proper  accounting 
officers  of  the  Treasury  Department  be  and  they  are  hereby  authorized 
and  directed  to  examine,  adjust,  and  settle  the  claims  of  the  several  States 
of  the  Union  against  the  United  States  for  interest  upon  loans  or  moneys 
borrowed  and  actually  expended  by  said  States,  respectively,  for  the  use 
and  benefit  of  the  United  States,  under  authority  of  the  Act  of  Congress 
entitled  "  An  Act  to  indemnify  the  States  for  expenses  incurred  by  them  in 
defense  of  the  United  States,"  approved  July  twenty-seventh,  eighteen 
hundred  and  sixty-one,  and  under  the  explanatory  joint  resolution  entitled 
"  Joint  resolution  declaratory  of  the  intent  and  meaning  of  a  certain  Act 
therein  named,"  approved  INIarch  eighth,  eighteen  hundred  and  sixty-two, 
and  kindred  Acts,  providing  for  the.  reimbursement  of  moneys  advanced  by 
States  to  aid  in  suppressing  the  rebellion;  provided,  that  the  benefits  of  this 
Act  shall  not  extend  to  any  State  which  shall  not  have  presented  a  claim 
for  such  interest  at  the  expiration  of  one  year  from  the  date  of  the  passage 
of  this  Act. 

Sec.  2.    That  in  ascertaining  the  amount  of  interest  due  to  any  State  as 
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aforesaid,  the  following  rules  shall  be  applicable  and  shall  govern  the  case, 
to  wit : 

First — That  interest  shall  not  be  computed  on  any  sum  which  such 
State  has  not  expended  for  the  use  and  benefit  of  the  United  States,  as 
evidenced  by  the  amount  refunded  or  repaid,  or  which  may  hereafter  be 
refunded  or  repaid,  to  such  State,  under  and  by  authority  of  the  said  Acts 
of  Congress  and  the  explanatory  resolution  hereinabove  referred  to. 

Second — That  interest  shall  not  be  paid  to  any  State  on  any  sum  on 
which  such  State  shall  not  have  paid  interest,  or  lost  the  same  by  the  dispo- 
sition of  interest-bearing  securities  held  by  the  State. 

Third — That  when  the  principal,  or  any  part  of  it,  has  been  paid  or 
refunded  by  the  United  States  to  any  State,  or  placed  in  the  hands  of  such 
State  for  that  purpose,  interest  on  the  amount  of  such  sum  or  sums  so  paid 
or  refunded  shall  cease,  and  not  be  considered  as  chargeable  to  the  United 
States  any  longer  than  up  to  the  time  of  the  repayment  aforesaid. 

Fourth — That  interest  shall  in  all  cases  contemplated  by  this  Act  be 
computed  at  the  rate  paid  by  the  State,  not  exceeding  six  per  centum  per 
annum. 

Sec.  3.  That  the  amount  of  'interest  due  to  any  State,  when  ascertained 
as  aforesaid,  shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated. 

Forty-ninth  Congress,  first  session.    H.  R.  163. 

In  the  House  of  Representatives.     December  21,  1885  —  Read   twice, 
referred  to  the  Committee  on  War  Claims,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL      ; 

To  reimburse  the  States  and  Territories  for  interest  on  money  heretofore  used 
and  expended  by  them  in  the  suppression  of  Indian  hostilities. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America.,  in  Congress  assembled,  That  the  proper  accounting  officers 
of  the  Treasury  Department  be  and  they  are  hereby  authorized  and  directed 
to  examine,  adjust,  and  settle  the  claims  of  the  several  States  and  Terri- 
tories for  interest  upon  loans  or  moneys  borrowed  and  heretofore  actually 
expended  by  said  States  and  Territories,  respectively,  in  the  suppres- 
sion of  Indian  hostilities;  provided,  that  the  benefits  of  this  Act  shall  not 
extend  to  any  State  or  Territory  which  shall  not  have  presented  a  claim  for 
such  interest  at  the  expiration  of  one  year  from  the  date  of  the  passage  of 
this  Act. 

Sec.  2.  That  in  ascertaining  the  amount  of  interest  due  to  any  State  or 
Territory,  as  aforesaid,  the  following  rules  shall  be  applicable,  and  shall 
govern  the  case,  to  wit: 

First — That  interest  shall  not  be  computed  on  any  sum  which  such  State 
or  Territory  has  not  heretofore  expended  in  the  suppression  of  Indian  hos- 
tilities, as  evidenced  by  the  amount  of  money  refunded  or  repaid,  or  which 
may  hereafter  be  refunded  or  repaid  to  such  States  or  Territories  which 
have  heretofore  made  such  expenditures. 

Second — That  no  interest  shall  be  paid  to  any  St^ate  or  Territory  on  any 
sum  on  which  said  State  or  Territory  shall  not  have  paid  or  lost  interest. 

Third — That  when  the  principal,  or  any  part  of  it,  has  been  paid  or 
refunded  by  the  United  States  to  any  such  State  or  Territory,  or  placed  in 
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the  hands  of  such  State  or  Territory  for  that  purpose,  interest  on  the 
amount  of  the  sum  or  sums  so  paid  or  refunded  shall  cease,  and  not  be 
considered  as  chargeable  to  the  United  States  any  longer  than  up  to  the 
time  of  the  repayment  aforesaid. 

Fottrth — That  interest  in  all  cases  contemplated  by  this  Act  shall  be 
computed  at  the  rate  of  six  per  centum  per  annum. 

Sec.  3.  Tliat  the  amount  of  interest  due  to  any  State  or  Territory,  when 
ascertained  as  aforesaid,  shall  be  paid  to  the  Governor  of  such  State  or 
Territory,  or  the  duly  authorized  agent  thereof,  by  the  Secretary  of  the 
Treasury,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 


Forty-ninth  Congress,  first  session.    S.  59.    Calendar  No.  8.    Report  No.  2. 

In  the  Senate  of  the  United  States.  December  8,  1885 — ]Mr.  Cullom 
introduced  the  following  bill;  which  was  read  twice  and  referred  to  the 
Committee  on  Claims. 

December  16,  1885 — Reported  by  Mr.  Hoar,  with  amendments,  ^'iz.: 
Omit  the  parts  struck  through  and  insert  the  parts  printed  in  italics. 

A  BILL 

To  reimburse  the  several  States  for  interest  paid  on  ivar  loans,  and  for  other 

purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  That  the  proper  accounting  officers 
of  the  Treasury  Department  be  and  they  are  hereby  authorized  and  directed 
to  examine,  adjust,  and  settle  the  claims  of  the  several  States  of  the  Union 
against  the  United  States  for  interest  upon  loans  or  moneys  borrowed  and 
actually  expended  by  said  States,  respectively,  for  the  use  and  benefit  of 
the  United  States,  under  authority  of  the  Act  of  Congress  entitled  "An  Act 
to  indemnify  the  States  for  expenses  incurred  by  them  in  defense  of  the 
United  States,"  approved  July  twenty-seventh,  eighteen  hundred  and  sixt}'- 
one,  and  under  the  explanatory  joint  resolution  entitled  ''Joint  Resolution 
declaratory  of  the  intent  and  meaning  of  a  certain  Act  therein  named," 
approved  March  eighth,  eighteen  hundred  and  sixty-two,  and  kindred  Acts 
pro\dding  for  the  reimbursement  of  moneys  advanced  by  States  to  aid  in 
suppressing  the  rebellion;  provided,  that  the  benefits  of  this  Act  shall  not 
extend  to  any  State  which  shall  not  have  presented  a  claim  for  such  interest 
at  the  expiration  of  one  year  from  the  date  of  the  passage  of  this  Act. 

Sec.  2.  That  in  ascertaining  the  amount  of  interest  due  to  any  State  as 
aforesaid  the  following  rules  shall  be  applicable,  and  shall  govern  the  case, 
to  wit: 

First — That  interest  shall  not  be  computed  on  any  sum  which  such 
State  has  not  expended  for  the  use  and  benefit  of  the  United  States,  as 
e\ddenced  by  the  amount  refunded  or  repaid,  or  which  may  hereafter  be 
refunded  or  repaid  to  such  State,  under  and  by  authority  of  the  said  Acts 
of  Congress  and  the  explanatory  resolution  hereinabove  referred  to. 

Second — That  interest  shall  not  be  paid  to  any  State  on  any  sum  on 
which  such  State  shall  not  have  paid  interest,  or  lost  the  same  by  the  dispo- 
sition of  interest-hearing  securities  held  by  the  State. 

Third — That  when  the  principal,  or  any  part  of  it,  has  been  paid  or 
refunded  by  the  United  States  to  any  State,  or  placed  in  the  hands  of  such 
State  for  that  purpose,  interest  on  the  amount  of  such  sum  or  sums  so  paid 
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or  refunded  shall  cease,  and  not  be  considered  as  chargeable  to  the  United 
States  any  longer  than  up  to  the  time  of  the  repayment  aforesaid. 

Fourth — That  interest  shall  in  all  cases  contemplated  by  this  Act  be 
computed  at  the  rate  paid  by  the  State,  not  exceeding  six  per  centum  per 
annum. 

Sec.  3.  That  the  amount  of  interest  due  to  any  State,  when  ascertained 
as  aforesaid,  shall  be  paid  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated. 

EXHIBIT  No.  10. 

Forty-ninth  Congress,  first  session.    Senate.    Eeport  No.  2. 

In  the  Senate  of  the  United  States.  December  16.  188-5 — Ordered  to  be 
printed. 

Mr.  Hoar,  from  the  Committee  on  Claims,  submitted  the  foUoTving 

REPORT. 

[To  accompany  bill  S.  59.] 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (S.  59)  to  reim- 
burse the  several  States  for  interest  paid  on  war  loans,  and  for  other  pur- 
poses, have  considered  the  same,  and  respectfully  reix)rt: 

The  policy  of  the  United  States  to  refund  to  the  States  interest  on  money 
expended  by  them  in  aid  of  the  General  Government  for  military  purposes 
in  time  of  war  is  settled.  It  has  been  applied  to  all  such  expenditures 
incurred  bv  the  States  in  aid  of  the  war  of  1812  (see  Virginia.  Act  March 
3.  1825,  4  Stat,  at  Large,  p.  132:  Maryland.  Act  of  May  13. 1826.  4  Stat,  at 
Large,  p.  151;  Delaware.  Act  of  May  20,  1826,  4  Stat,  at  Large,  p.  175: 
New  York.  Act  of  May  22.  1826,  4  Stat,  at  Large,  p.  192:  Pennsylvania. 
A«t  of  March  3,  1827,  4  Stat,  at  Large,  p.  241:  South  Carohna.  Act  of 
March  22.  1832,  4  Stat,  at  Large,  p.  499:  :Maine,  Act  of  March  31.  1851,  9 
Stat,  at  Large,  p.  626:  Massachusetts  and  Maine,  Act  July  8.  1870,  16 
Stat,  at  Large,  p.  198):  in  aid  of  various  Indian  wars  (see  Alabama,  Act 
January  26,  1849,  9  Stat,  at  Large,  p.  344:  Georgia.  Act  March  31,  1851,  9 
Stat,  at  Large,  p.  626:  "Washington  Territory.  Act  March  3.  1859.  11  Stat, 
at  Large,  p.  429:  New  Hampsliire.  Act  January  27.  1852. 10  Stat,  at  Large, 
p.  1:  California,  Act  August  5.  1854.  10  Stat,  at  Large,  p.  582:  California. 
Act  August  18,  1856,  11  Stat,  at  Large,  p.  91:  California.  Act  June  23, 
1860.  12  Stat,  at  Large,  p.  104:  Cahfornia.  Act  July  25.  1868.  15  Stat,  at 
Large,  p.  175:  California.  Act  ]SIarch  3.  1881.  21  Stat,  at  Large,  p.  510): 
and  in  aid  of  the  Mexican  war.  See  statute  of  June  2,  1848,  which  is  as 
follows: 

AX  ACT 

To  refund  vxoney  for  expenses  incurred,  subsistence  and  transportation  furnished  for  the  use  of 
volunteers  during  the  present  war  before  being  mustered  into  the  service  of  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled,  That  the  provisions  of  the  joint  resolution  approved  March  3,  1847, 
entitled  "A  resolution  to  refund  money  to  the  States  which  have  supplied  volunteers  and 
furnished  them  transportation  during  the  present  war.  before  being  mustered  and  received 
into  the  service  of  the  t  nited  States,"  be  and  the  same  are  hereby  extended  so  as  to 
embrace  all  cases  of  expenses  heretofore  incurred  in  organizing,  subsisting,  and  trans- 
porting volunteers,  previous  to  their  being  mustered  and  received  into  the  service  of  the 
United  States,  for  the  present  war.  whether  by  States,  counties,  corporations,  or  indi- 
viduals, either  acting  with  or  without  the  authority  of  the  State;  provided,  however,  that 
proof  shall  be  made,  to  the  satisfaction  of  the  Secretary  of  War,  of  the  amount  thus 
expended,  and  that  the  same  was  necessarj'  and  proper  for  the  troops  aforesaid. 
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Sec.  2.  And  be  it  further  enacted,  That  an  amount  sufficient  to  refund  said  expenses 
so  incurred  be  and  the  same  is  hereby  appropriated  out  of  any  money  in  the  Treasury  not 
otherwise  apjiropriated. 

Sec.  3.  And  be  it  further  enacted,  That  in  refunding  moneys  under  this  Act,  and  the 
resolution  which  it  amends,  it  shall  be  lawful  to  pay  interest  at  the  rate  of  six  per  centum 
per  annum  on  all  sums  advance  [advanced]  by  btates,  corporations,  or  individuals,  in  all 
cases  where  the  State,  corporation,  or  individual  paid  or  lost  the  interest^  or  is  liable  to  pay  it. 

Approved  June  2,  1848. 

Mr.  Chase,  Secretary  of  the  Treasury,  recognized  the  obligation  imposed 
by  these  precedents,  in  a  communication  to  the  State  Auditor  of  Ohio,  in 
the  following  language: 

If  Oliio  raises  money  by  loan  at  a  discount,  the  United  States  cannot  refund  such  dis- 
count to  the  State,  but  only  the  amount  of  the  debt  with  interest,  unless  Congress  specially 
provide  otherwise. 

This  was  two  days  after  the  passage  of  the  statute  of  July  27,  1861, 
which  is  as  follows: 

That  the  Secretary  of  the  Treasury  be  and  is  hereby  directed,  out  of  any  money  in  the 
Treasury  not  otherwi-se  appropriated,  to  pay  to  the  Governor  of  any  State,  or  to  his  duly 
authorized  agents,  the  costs,  charges,  and  expenses  properly  incurred  by  such  State  for 
enrolling,  subsistinc:,  clothing,  sui^plying,  arming,  equipping,  paying,  and  transporting  its 
troops  employed  in  aiding  to  suppress  the  present  insurrection  against  the  United  States, 
to  be  settled  upon  proper  vouchers  to  be  filed  and  passed  upon  by  the  proper  accounting 
officers  of  the  Treasury. 

By  a  resolution  passed  March  8,  1862,  the  above  provision  is  to  be  con- 
strued, to  apply  to  expenses  incurred  as  well  after  as  before  the  date  of  the 
approval  thereof. 

It  is  held  by  the  accounting  officers  of  the  Treasury  that  they  are  not 
warranted  in  "the  allowance  of  interest  to  the  States  by  the  existing  law. 
This  question  was  submitted  to  Attorney-General  Brewster,  who  says,  in 
his  opinion,  July  23,  1883: 

Undoubtedly  the  interest  paid  by  the  State  of  Kew  York  on  money  borrowed  and  applied 
to  the  objects  specified  in  the  Act  of  July  27, 1861,  forms  a  part  of  the  burden  borne  by  that 
State  for  the  general  public  defense,  and  constitutes  a  just  charge  against  the  United 
States ;  and  the  obligation  to  reimburse  for  payments  of  that  kind,  made  under  similar 
circumstances,  has  frequently  been  recognized  by  Congress,  as  appears  by  statutes  above 
cited. 

This  opinion  is  in  accord  with  that  of  his  predecessors,  Mr.  Wirt  and 
Mr.  Crittenden.     Mr.  Wirt  says: 

The  expenditure  thus  incurred  forms  a  debt  against  the  United  States  which  they  are 
bound  to  reimburse.  If  the  expenditures  made  for  such  purpose  are  supplied  from  the 
Treasury  of  the  State,  the  United  States  reimburse  the  principal  without  interest;  but  if, 
being  unable  itself,  from  the  condition  of  its  own  finances,  to  meet  the  emergency,  such 
State  has  been  obliged  to  borrow  money  for  the  purpose,  and  thus  to  incur  a  debt  on  which 
she  herself  has  had  to  pay  interest,  such  debt  is  essentially  a  debt  due  by  the  United 
States,  and  both  the  principal  and  interest  are  to  be  paid  by  the  United  States.  (See 
Opinions  of  Attornej's-General,  vol.  1,  page  174.) 

Mr.  Crittenden  said: 

The  Act  of  twenty-seventh  of  Febriaary,  1851,  is  intended  to  indemnify  the  State  against 
loss  or  damage.  Reimbursing  means  repairing  the  loss  or  expenses  by  an  equivalent.  If 
the  State  of  Florida  has  contracted  obligations  bearing  interest,  or  has  paid  money,  with 
interest,  for  the  use  and  benefit,  in  necessary  and  proper  supplies  for  the  troops  called 
into  service  in  1849,  to  refund  to  the  State  of  Florida  the  principal  sum  only,  without  the 
interest,  would  not  reimburse  the  State,  would  not  save  the  State  from  loss  and  damage, 
would  not  1)6  an  equivalent  for  the  expense  the  State  has  incurred  for  the  United  States. 
There  is  no  public  policy,  no  saving  to  tlie  public  Treasury,  no  virtue,  no  laudable  end  con- 
sulted in  order  to  cut  down  the  claims  of  the  several  States,  in  opposition  to  the  intention 
of  Congress  and  the  good  faitli  of  the  Government. 


528 

We  append,  for  the  information  of  the  Senate,  House  Report  No.  1102, 
made  at  the  last  session,  and  recommend  the  passage  of  the  bill,  with 
sundry  amendments. 

Mr.  Rowel],  from  the  Committee  on  War  Claims,  submitted  the  following  report  to 
accompany  bill  H.  R.  2463 : 

The  Committee  on  War  Claims,  to  whom  was  referred  the  bill  (H.  R.  2463)  to  reimburse 
the  several  States  for  interest  paid  on  war  loans,  and  for  other  purposes,  submit  the  fol- 
lowing report : 

By  the  Act  of  July  27,  1861,  and  the  joint  resolution  of  March  8,  1862,  the  Secretary  of 
the  Treasury  was  directed  to  pay  to  the  Governor  of  any  State,  or  his  duly  authorized 
agent,  "  the  costs,  charges,  and  expenses  properly  incurred  by  such  States  for  enrolling, 
subsisting,  clothing,  supplying,  arming,  equipping,  paying,  and  transporting  its  troops 
employed  in  aiding  to  suppress  the  present  insurrection  against  the  United  States,  to  be 
settled  upon  proper  vouchers  to  be  filed  and  passed  upon  by  the  proper  accounting  officers 
of  the  Treasury." 

By  the  joint  resolution  of  March  8,  1862,  payments  were  directed  to  be  made  for  expen- 
ditures made  subsequent  to  as  well  as  before  the  passage  of  the  Act.  Under  this  Act  dis- 
bursements have  been  made  to  the  States  amounting  to  the  sum  of  $43,296,938  22;  and 
there  yet  remain  unsettled  of  disallowed  claims  amounting  to  several  millions  of  dollars. 

Many,  if  not  all,  of  the  States  were  obliged  to  borrow  money  to  pay  the  expenses  incurred, 
but  in  adjusting  and  allowing  their  claims  the  accounting  officers  of  the  Treasury  have 
rejected  all  claims  for  interest  paid  out  by  the  States,  holding  that  the  law  did  not  authorize 
such  payment. 

The  bill  under  consideration  provides  for  reimbursing  the  States  for  interest  paid  or  lost 
on  account  of  expenses  incurred  and  repaid  under  the  Act  of  July  27,  1861.  By  its  provi- 
sions, interest  is  only  to  be  paid  on  such  sums  as  have  been  refunded  or  may  hereafter  be 
refunded  under  the  authority  of  the  Act  of  Congress  and  explanatory  resolution ;  no  inter- 
est is  to  be  paid,  unless  it  was  actually  paid  out  or  lost  by  the  States,  and  then  only  up  to 
the  time  of  repayment  by  the  Government,  and  limited  to  six  per  cent. 

Claims  for  interest  have  been  filed  amounting  to  13,188,887  2,5,  but  these  claims  are  based 
upon  a  higher  rate  of  interest  than  that  provided  in  the  bill ;  other  States  have  not  filed 
interest  claims,  owing  to  the  ruling  of  the  department,  if  the  bill  becomes  a  law  they  will 
have  proper  claims. 

Your  committee  are  of  opinion  that  these  interest  claims,  at  a  rate  such  as  the  General 
Government  was  obliged  to  pay,  are  a  just  and  proper  charge  against  the  Government. 
Immediately  after  the  passage  of  the  Acts,  Mr.  Chase,  then  Secretary  of  the  Treasury,  in 
a  communication  to  the  Auditor  of  the  State  of  Ohio,  gave  assurances  that  interest  would 
be  paid.  Laws  were  passed  after  the  war  of  1812  to  reimburse  the  several  States  for 
moneys  expended  in  that  war,  with  similar  provisos  to  the  law  under  which  the  payments 
herein  considered  have  been  made. 

Subsequently  Congress  jiassed  laws  to  pay  interest,  as  is  provided  in  this  bill.  A  sim- 
ilar bill  was  passed  by  Congress  to  reimburse  States  for  expenses  incurred  on  account  of 
the  Indian  war,  with  like  necessity  of  subsequent  legislation  to  authorize  the  payment  of 
interest. 

It  seems  to  be  the  history  of  all  the  legislation  of  Congress  for  the  reimbursement  of 
States  for  war  expenditures'  that  the  initial  statutes  have  always  failed  to  provide  for  the 
payment  of  interest,  but  in  every  instance  previous  to  1861  subsequent  Acts  provided  for 
the  payment  of  interest. 

It  may  therefore  be  regarded  as  the  settled  policy  of  Congress  to  repay  to  the  several 
States  not  only  the  principal  sums  expended  by  them  in  aid  of  the  General  Government 
in  times  of  war,  but  also  to  repaj'  interest  actually  paid  out  not  exceeding  the  rate  paid  by 
the  General  Government  during  the  same  period. 

Your  committee  therefore  recommend  that  the  bill  do  pass. 


EXHIBIT   No.  11. 

Forty-ninth  Congress,  first  session.    Senate.    Report  No.  183. 

In  the  Senate  of  the  United  States.    March  3, 1886 — Ordered  to  be  printed. 
Mr.  Hampton, 'from  the  Committee  on  Military  Affairs,  submitted  the 
following 

REPORT. 

[To  accompany  bUl  S.  1729.] 

The  Committee  on  Military  Affairs,  to  whom  was  referred  bill  (S.  1293) 
"to  authorize  the  Secretary  of  the  Treasury  to  settle  and  pay  the  claim  of 
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the  State  of  Florida  on  account  of  expenditures  made  in  suppressing  In- 
dian hostilities,  and  for  other  purposes,"  have  considered  the  same,  and 
they  beg  leave  to  report : 

That  in  the  Forty-eighth  Congress  they  had  under  consideration  the 
same  subject,  and  they  reported  by  bill  to  the  Senate.  A  report  accompa- 
nied the  bill,  and  this  report,  now  annexed,  is  adopted.  They  recommend 
the  indefinite  postponement  of  Bill  1293,  and  the  substitution  of  a  bill 
hereby  reported,  that  being  the  bill  reported  favorably  by  the  committee  in 
the  Forty-eighth  Congress. 


[Senate  Report  Xo.  109,  FortA'-eighth  Congress,  first  session.] 

The  Committee  on  Military  Affairs,  to  whom  was  referred  the  bill  (S.  230)  "to  authorize 
the  Secretary  of  the  Treasury  to  settle  the  claim  of  the  State  of  Florida  on  account  of 
expenditures  made  in  suppressing  Indian  hostilities,"  beg  leave  to  submit  the  following 
report : 

In  accordance  with  the  requirements  of  the  joint  resolution  of  Congre.ss  approved 
March  3, 1881,  the  Secretary  of  War  has  investigated,  audited,  and  made  a  report  to  Con- 
gress, May  22,1882,  of  the  amount  due  the  State  of  Florida  for  expenditures  made  in  sup- 
pressing Indian  hostilities  in  that  State  between  the  first  day  of  December,  1855,  and  the 
first  day  of  January,  18<)0.    (Ex.  Doc.  203,47th  Congress,  first  session.) 

The  expenditures  grew  out  of  the  Seminole  war  of  18.55, 1856,  and  1857,  the  State  author- 
ities being  compelled,  in  the  presence  of  an  anticipated  and  subsequently  actual  outbi'eak 
of  the  Indians,  to  call  forth  the  militia  of  the  State,  the  force  of  United  States  troops 
then  on  duty  being  inadequate  to  the  protection  of  the  people.  The  report  of  the  Secre- 
tary of  War  (Ex.  Doc.  203)  fully  sets  forth  in  detail  the  items  of  expenditure  allowed  and 
disallowed,  the  total  amount  found  due  the  State  being  the  sum  of  .f22i,(>48  09. 

It  is  established  that  the  funds  at  the  command  of  the  Executive  of  the  State  of  Flor- 
ida in  the  years  referred  to  were  insufficient  to  equip,  supply,  and  paj'  the  troops  in  the 
field,  and,  relying  upon  the  approval  given  by  the  President  of  the  United  States  and  the 
Secretary  of  War,  on  the  twenty-first  day  of  May,  1857,  of  the  services  of  these  volun- 
teers, the  State  Legislature,  in  order  to  provide  their  equipment  and  maintenance,  author- 
ized the  issue  of  seven  per  cent  bonds. 

A  portion  of  the  bonds,  amounting  to  |132,000,  was  sold  by  the  Governor  to  the  Indian 
Trust  Fund  of  the  United  States,  and  the  proceeds  of  such  sale  were  disbursed  by  the 
Treasurer  of  the  State  for  the  "expenses  of  Indian  hostilities,''  as  appears  from  his  report 
to  the  Legislature  for  the  year  ending  October  31,  1857.  Another  portion  was  hypothe- 
cated to  the  banks  of  South  Carolina  and  Georgia  as  security  for  a  loan  of  $222,015,  and 
$192,331  of  this  loan  was  disbursed  directly  by  a  disbursing  agent  of  the  State  in  payment 
of  "expenses  of  Indian  hostilities,"  including  pay  of  volunteers. 

The  portion  of  the  bonds  sold  to  the  United  States  for  the  "  Indian  Trust  Fund  "  is  still 
held  by  that  fund,  and  accrued  interest  since  1857. 

The  State  of  Florida  paid  out  through  a  disbursing  agent,  as  shown  bv  War 

Department  report -.. ' $193,330  16 

And  through  warrants  from  State  Treasurer 78,056  11 

Total $271,3'<6  27 

Interest  on  this  sum  from  January  1, 18-57,  to  April  1,  1883 498,672  27 

Total  cost  to  the  State  to  date .  $770,058  54 

We  quote  from  a  statement  made  by  the  United  States  Treasurer  of  the  State 
indebtedness  to  the  "Indian  Trust  Fund,"  June  12,  1882,  as  follows: 

Loan  on  seven  per  cent  bonds  of  the  State  of  Florida $1.32,CMX) 

Coupons  due  and  unpaid  Januarv  1,  1877 13\040 

Interest  to  Jul V  1,  1882,  from  Januarv  1,  18.57 .50,.'<20 

Interest  from  .July  1,  1882,  to  April  1,' 1883 6,9.30 

327,790  0i3 

Due  the  State $442,268  54 

There  appears,  therefore,  lawfully  due  the  State  of  Florida,  according  to  the  State  Treas- 
urer's account,  the  sum  of  $770,058  .54,  being  the  principal  and  interest  of  the  sums  which 
she  borrowed  and  expended  on  behalf  of  the  United  States. 

If  from  this  sum  be  deducted  the  amount  loaned  the  State  by  the  Indian  Trust  Fund, 
principal  and  interest,  $327,790,  there  still  remains  due  the  State'  the  sum  of  $442,2f;8  .54. 

In  auditing  the  accounts  of  the  State,  however,  the  Secretary  of  War  has  disallowed 
many  items  under  the  rules  an<l  regulations  governing  payments  to  the  regular  forces, 

34-" 
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and  yet,  with  all  his  disallowances,  after  an  exhaustive  examination,  he  finds  due  $324,- 
648  09.  Now,  if  we  add  the  interest  on  this  sum  from  January  1.  1857,  to  April  1,  1883,  to 
wit,  1412,790  86,  we  have  $637,438  95.  Now,  if  we  deduct  the  amount  due  the  Indian  Trust 
Fund,  to  wit,  $327,790,  there  is  still  due  the  State  the  sum  of  $309,648  95. 

This  case  is  one  where  the  Government,  through  the  President  of  the  United  States 
and  Secretary  of  War,  promised  to  pay  these  troops  when  mustered  into  the  United  States 
service,  and  they  would  have  been  long  since  paid  by  the  Government,  if  so  miistered,  but 
the  mustering  officer  arrived  in  the  State  after  they  had  been  mustered  out,  and  the  Srate 
was  compelled  to  borrow  money  with  which  to  pay  them. 

Congress  has  universally  paid  interest  to  the  States  where  they  have  paid  interest.  We 
cite  the  cases  where  interest  has  been  allowed  and  paid  for  moneys  advanced  during  th^ 
war  of  1812-15,  as  follows:  Virginia,  Act  March  3,  1825  (4  Stat,  at  L.,  p.  132);  Maryland, 
Act  May  13,  1826  (4  Stat,  at  L.,  p.  161);  Delaware,  Act  May  20,  1826  (4  Stat,  at  L..  p.  175); 
New  York,  Act  Mav22,  1826(4  Stat,  at  L.,  p.  192);  Penn.sylvania,  Act  March  3,  1827(4  Stat, 
at  L.,  p.  241);  South  Carolina,  Act  March  22,  1832  (4  Stat,  at  L.,  p.  499);  Massachusetts, 
July  8,  1870  (16  Stat,  at  L.,  p.  198). 

For  advances  for  Indian  and  other  wars  the  same  rule  has  been  observed  in  the  follow- 
ing cases:  Alabama,  Act  January  26,  1849  (4  Stat,  at  L.,  p.  344);  Georgia,  Act  March  31, 
1851  (9  Stat,  at  L.,  p.  626);  Georgia,  Act  March  3,  1879  (20  Stat,  at  L.,  p.  385);  Wa.shington 
Territorv,  Act  March  3,  1859  (11  Stat,  at  L.,  p.  429);  New  Hampshire,  Act  January  27,  1852 
(10  Stat."at  L.,  p.  1). 

Thus  it  will  be  seen  that  the  precedent  for  the  payment  of  interest  under  the  rule 
adopted  for- the  settlement  of  claims  of  war  of  1812-15  is  well  established. 

The  committee  are  of  the  opinion  that  the  urgent  necessity  for  the  services  of  these 
troops  and  the  action  of  the  President  and  the  Secretary  of  War  create  an  equitable  obli- 
gation on  the  part  of  the  General  Government;  and  as  the  State  of  Florida  not  only  bor- 
rowed money  from  the  Indian  Trust  Fund,  but  also  from  the  banks  of  the  States  of 
Georgia  and  South  Carolina,  for  their  payment,  upon  which  the  State  has  since  paid  inter- 
est, your  committee  have  concluded  to  recommend  the  sum  of  $92,(548  09  as  a  full  payment 
to  the  State  of  all  Indian  war  claims,  this  being  the  difference  after  deducting  the  sum 
borrowed  by  the  State  from  the  Indian  Trust  Fund  ($132,000)  from  the  amount  found  due 
the  State  by  the  Secretary  of  War  ($224,648  09),  and  to  further  reconimend  the  delivery  to 
the  State  of  all  bonds  and  coupons  held  by  the  trustee  of  the  Indian  Trust  Fund. 

The  committee  have  amended  the  bill  in  accordance  with  the  views  expressed  in  this 
report,  and  they  recommend  the  passage  of  the  bill  as  thus  amended.  Accompanying 
the  report  is  a  communication  from  the  Secretary  of  War,  explaining  the  origin  and  the 
present  condition  of  the  claim  of  the  State  of  Florida  against  the  Government  of  the 
United  States. 


EXHIBIT  No.  12. 

Forty -ninth  Congress,  first  session.    House  of  Representatives.    Report  No.  1560. 

REIMBURSING  INTEREST  ON  WAR  LOANS. 

April  6,  1886 — Committed  to  the  Committee  of  the  Whole  House  on 
the  state  of  the  Union  and  ordered  to  be  printed. 

Mr.  Perry,  from  the  Committee  on  War  Claims,  submitted  the  following 

REPORT. 
[To  accompany  bill  H.  R.  1.52.] 

The  Committee  on  War  Claims,  to  whom  was  referred  the  bill  (H.  R. 
152)  to  reimburse  the  several  States  for  interest  paid  on  war  loans,  and  for 
other  purposes,  having  carefully  considered  the  same  and  accompanying 
papers,  submit  the  following  report: 

By  the  Act  of  July  27,  1861,  and  the  joint  resolution  of  March  8,  1862, 
the  Secretary  of  the  Treasury  was  directed  to  pay  to  the  Governor  of  any 
State  or  his  duly  authorized  agents  "  the  costs,  charges,  and  expenses 
properly  incurred  by  such  States  for  enrolling,  subsisting,  clothing,  supply- 
ing, arming,  equipping,  paying,  and  transporting  its  troops  employed  in 
aiding  to  suppress  the  present  insurrection  against  the  United  States,  to  be 
settled  upon  proper  vouchers  to  be  filed  and  passed  upon  by  the  proper 
accounting  officers  of  the  Treasury." 
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B}^  the  joint  resolution  of  March  8,  1862,  payments  were  directed  to  be 
made  for  expenditm-es  made  subsequent  to,  as  well  as  before,  the  passage 
of  the  Act. 

Under  this  Act  disbursements  have  been  made  to  the  States  amounting 
to  the  sum  of  ^43,296,938  22,  and  there  yet  remain  unsettled  or  disallowed 
claims  amounting  to  several  millions  of  dollars. 

^Nlany,  if  not  all,  of  the  States  were  obliged  to  borrow  money  to  pay  the 
expenses  incurred,  but  in  adjusting  and  allowing  their  claims  the  account- 
ing officers  of  the  Treasury  have  rejected  all  claims  for  interest  paid  out 
by  the  States,  holding  that  the  law  did  not  authorize  such  payment.  An 
examination  of  the  evidence  leads  us  to  the  conclusion  that  the  decision 
of  the  Department  was  correct.  Your  committee  therefore  recommend 
that  the  bill  do  not  pass. 

VIEWS   OF    THE    MINORITY. 

A  similar  bill  was  introduced  in  the  Forty-eighth  Congress,  and  referred 
to  the  Committee  on  AVar  Claims,  which,  through  Mr.  Rowell.  presented 
the  following  report,  to  Avit: 

By  the  Act  of  July  27,  ISGl,  and  the  joint  resolution  of  March  8,  18G2,  the  Secretary  of 
the  Treasury  was  directed  to  pay  to  the  Governor  of  any  State,  or  his  duly  authorized 
agents,  "the  costs,  charges,  and  expenses  properly  incurred  by  such  States,  for  enrolling, 
subsisting,  clothing,  supplying,  arming,  equipping,  paving,  aiid  transporting  its  troops 
employed  in  aiding  to  suppress  the  present  insurrecti(5n  against  the  United  States,  to  be 
settled  upon  proper  vouchers  to  be  filed  and  passed  upon  by  the  proper  accounting  officers 
of  the  Treasury." 

By  the  joint  resolution  of  March  8,  1862,  payments  were  directed  to  be  made  for  expen- 
ditures made  subsequent  to  as  well  as  before  the  passage  of  the  Act.  Under  this  Act 
disbursements  have  been  made  to  the  States  amounting  to  the  sum  of  $43,290,9.38  22;  and 
there  yet  remain  unsettled  or  disallowed  claims  amounting  to  several  millions  of  dollars. 

Many,  if  not  all,  of  the  States  were  obliged  to  borrow  money  to  pay  the  expenses 
incurred,  but  in  adjusting  and  allowing  their  claims  the  accounting  officers  of  the  Treas- 
ury have  rejected  all  claims  for  interest  paid  out  by  the  States,  holding  that  the  law  did 
not  authorize  such  payment. 

The  bill  under  consideration  jirovides  for  reimbursing  the  States  for  interest  paid  or 
lost  on  account  of  expenses  incurred  and  repaid  under"  the  Act  of  July  27, 1861.  By  its 
provisions,  interest  is  only  to  be  paid  on  such  sums  as  have  been  refunded  or  mav  here- 
after be  refunded  under  the  authority  of  the  Act  of  Congress  and  explanatory  resolution ; 
no  interest  is  to  be  paid,  unless  it  was  actually  paid  out  or  lost  by  the  States,  and  then 
only  up  to  the  time  of  repayment  by  the  Governnient,  and  limited  to  six  per  cent. 

Claims  for  interest  have"  been  filed  amounting  to  $3,188,887  2.5,  but  these  claims  are 
based  upon  a  higher  rate  of  interest  than  that  provided  in  the  bill;  other  States  have  not 
filed  interest  claims,  owing  to  the  ruling  of  the  Department,  but  if  the  bill  becomes  law 
they  will  have  proper  claims. 

Your  committee  are  of  opinion  that  these  interest  claims,  at  a  rate  such  as  the  General 
Government  was  obliged  to  pay,  are  a  just  and  proper  charge  against  the  Government. 
Immediately  after  the  passage'of  the  Acts,  Mr.  chase,  then  Secretary  of  the  Treasury,  in 
a  communication  to  the  Auditor  of  the  State  of  Ohio,  gave  assurances  that  interest  would 
be  paid.  Laws  were  passed  after  the  war  of  1812  to  reimburse  the  several  States  for 
moneys  expemled  in  that  war,  with  similar  provisos  to  the  law  under  which  the  payments 
herein  considered  have  been  made. 

Subsequently  Congress  passed  laws  to  pay  interest,  as  is  provided  in  this  bill.  A  simi- 
lar bill  was  passed  by  Congress  to  reimburse  States  for  expenses  incurred  on  account  of 
the  Indian  wars,  with  like  necessity  of  subsequent  legislation  to  authorize  the  pavment 
of  interest. 

It  seems  to  be  the  history  of  all  the  legislation  of  Congress  for  the  reimbursement  of 
iStates  for  war  expenditures" that  the  initial  statutes  have  always  failed  to  provide  for  the 
payment  of  interest,  but  in  every  instance,  previous  to  1861,  "subsequent  Acts  provided 
for  the  payment  of  interest. 

It  may  therefore  be  regarded  as  the  settled  policj-  of  Congress  to  repay  to  the  several 
►States,  not  only  the  principal  sums  expended  by  them  in  aid  of  the  General  Government 
in  times  of  war,  but  also  to  repay  interest  actually  paid  out,  not  exceeding  the  rate  paid 
by  the  General  Government  during  the  same  period. 

Your  committee  therefore  recommend  that  the  bill  do  pass. 

The  minority  cannot  but  think  that,  in  view  of  the  numerous  precedents 
set  out  in  the  foregoing  report  of  Mr.  Rowell,  and  in  A-iew  of  the  well 
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established  policy  of  the  Government,  and  in  xieyv  of  the  assurances  of 
the  governmental  authorities  when  the  States  assumed  these  obligations, 
and  in  view  of  what  the  minority  believes  to  be  but  equal  justice  to  all  the 
States,  the  bill  should  pass. 

This  was  as  much  a  necessary  expenditure  as  though  the  money  had 
been  paid  for  arms  or  amra^unition.  Had  the  States,  generally  the  new 
Western  States,  which  had  not  plethoric  Treasuries,  refused  to  borrow 
the  money  with  which  to  organize  and  equip  their  quotas  of  troops,  the  Fed- 
eral Government  must  necessarily  have  done  so;  and  since  these  new  and 
financialh'  poor  States  came  patriotically  to  the  rescue  of  the  depleted 
National  Treasury  in  the  hour  of  the  Nation's  peril,  and  pledged  their  own 
credit  for  its  salvation,  no  good  reason  exists  why  they  should  not  be  reim- 
bursed their  icJwJe  expenditure,  the  same  as  has  been  done  for  the  more 
fortunate  and  wealthy  States.     Equal  justice  to  all  should  be  our  motto. 

But  not  only  has  the  Government  made  similar  reimbursements  after  all 
wars  previous  to  the  last  ci^dl  war,  but  this  Congress  has  e\'inced  a  deter- 
mination to  perpetuate  the  same  policv.  The  bill  H.  R.  3S77  was  on  the 
eighteenth  day  of  January,  1886,  introduced  in  this  House,  and  referred  to 
the  Committee  on  Claims.  This  is  an  Act  for  the  relief  of  the  State  of 
Florida,  and  among  other  things  authorizes  the  repa^Tiient  of  interest  paid 
by  Florida  on  interest-bearing  securities  issued  by  said  State  for  the  pur- 
pose of  raising  money  with  which  to  equip  troops  for  different  Indian  wars. 
On  the  third  of  February  la^  said  committee  reported  said  bill  back  with 
the  recommendation  that  it  do  pass,  and  the  same  is  now  on  the  calendar 
of  this  House.     The  report  is  No.  303,  and  is  as  follows: 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (H.  R.  3877)  to  authorize  the 
Secretary  of  the  Treasury  to  settle  the  claim  of  the  State  of  Florida  on  account  of  exjiend- 
ititres  made  in  suppressing  Indian  hostilities,  beg  leave  to  submit  the  following  report: 

In  accordance  with  the  requirements  of  the  joint  resolution  of  Congress,  approved 
March  3, 1881,  the  Secretary  of  War  has  investigated,  audited,  and  made  a  report  to  Con- 
gress, May  22,  1882,  of  the  amount  due  the  State  of  Florida  for  expenditures  made  in  sup- 
pressing Indian  hostilities  in  that  State  between  the  first  day  of  December,  1S55,  and  the 
first  day  of  .Tanuary,  1860  (Ex.  Doc.  203,  Forty-seventh  Congress,  first  session). 

The  expenditures  grew  out  of  the  Seminole  war  of  1855,  1856,  and  1857,  the  State  author- 
ities being  compelled,  in  the  presence  of  an  anticipated  and  subsequentlv  actual  outbreak 
of  the  Indians,  to  call  forth  the  militia  of  the  State,  the  force  of  the  United  States  troops 
then  on  duty  being  inadequate  to  the  protection  of  the  people.  The  report  of  the  Secre- 
tary of  War  (Ex.  Doc.  203)  fully  sets  forth  in  detail  the  items  of  expenditure  allowed  and 
disallowed,  the  total  amount  found  due  the  State  being  the  sum  of  .f224,(>48  09. 

It  is  established  that  the  funds  at  the  command  of  the  Executive  of  the  State  of  Florida 
in  the  years  referred  to  were  insufficient  to  equip,  supply,  and  pay  the  troops  in  the  field, 
and  relying  upon  the  approval  given  by  the  President  of  the  I  nited  .States,  through  the 
Secretary  of  War,  on  the  twenty-first  day  of  May,  1857,  of  the  ser\ices  of  these  volunteers, 
the  State  Legislature,  in  order  to  pro\'ide  their  equipment  and  maintenance,  authorized 
the  issue  of  seven  per  cent  bonds. 

A  portion  of  the  bonds,  amounting  to  ^132,000,  was  sold  by  the  Governor  to  the  Indian 
Trust  Fund  of  the  United  States,  and  the  proceeds  of  such  sale  were  disbursed  by  the 
Treasurer  of  the  State  for  the  "expenses  of  Indian  hostilities,"  as  appears  from  his  report 
to  the  Legislature  for  the  year  ending  October  31,  1857  (Ex.  Doc.  203,  Forty-seventh  Con- 
gress, first  session).  Another  portion  was  hypothecated  to  the  banks  of  South  Carolina 
and  Georgia  as  security  for  a  loan  of  .$222,015,  and  $192,.331  of  this  loan  was  disbursed 
directly  by  a  disbursing  agent  of  the  State  in  payment  of  "expenses  of  Indian  hostilities,"' 
including  pay  of  volunteers  (Ex.  Doc.  203,  Forty-seventh  Congress,  first  session). 

This  case  is  one  where  the  Government,  through  the  President  of  the  United  States  by 
the  Secretary  of  War,  promised  to  pay  these  troops  when  mustered  into  the  United  States 
service,  and  they  would  have  been  long  since  paid  by  the  Government  if  so  mustered,  but 
the  mustering  officer  arrived  in  the  State  after  they  had  been  mustered  out,  and  the  State 
was  compelled  to  borrow  money  with  which  to  pay  them  (see  letter  of  Secretary  of  War, 
hereto  appended). 

Congress  has  universally  paid  interest  to  the  States  where  they  have  paid  interest.  We 
cite  the  cases  v>-here  interest  has  been  allowed  and  paid  for  moneys  advanced  during  the 
war  of  1812-15,  as  follows :  Virginia,  Act  March  3, 1825  (4  Stat,  at  L!.  p.  132) ;  Marvland,'  Act 
Mav  13,  1826  (1  Stat,  at  L..  p.  16i);  Delaware,  Act  Mav  20,  1826  (4  Stat,  at  L.,  p.  i75);  New 
York,  Act  Mav  22,  1826  (4  Stat,  at  L.,  p.  192);   Pennsvlvania.  Act  March  3,  1827  (4  Stat,  at 
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L.,  p.  241);  South  Carolina,  Act  March  22,  1832  (4  Stat,  at  L.,  p.  499);  Maine,  Act  of  March 
31,  1851  (9  Stat,  at  L.,  p.  ()2(J);  Mas.sachu.sett«  and  Maine,  Act  of  July  8,  1870  (IG  Stat,  at  L., 
p.  198). 

For  advances  for  Indian  and  other  wars  the  same  rule  has  been  observed  in  the  following 
cases :  Alabama,  Act  January  2()  (4  Stat,  at  L.,  p.  344);  Georgia,  Act  March  31, 1851  (9  Stat. 
at  L.,  p.  (j2ii);  Georgia,  Act  March  3, 1879  (20  Stat,  at  L.,  p.  38.5) ;  Wa.shington  Territorv,  Act 
March  3,  1859  (11  Stat,  at  L.,  j).  429);  New  Hampshire,  Act  January  27,  1852  (10  Stat.^it  L., 
p.  1);  California,  Act  of  Augu^st  5,  1854  (10  Stat,  at  L.,  p.  582);  California,  Act  August  18, 
185(i  (11  Stat,  at  L.,  p.  91);  California,  Act  June  2.3,  18()0  (12  Stat,  at  L.,  p.  104);  California, 
Act  July  25,  181)8  (15  Stat,  at  L.,  p.  175);  California,  Act  March  3, 1881  (21  Stat,  at  L.,  p.  510); 
and  in  aid  of  the  Mexican  war  (see  statute  of  June  2,  1848). 

Attorncy-Cioneral  Wirt,  in  his  opinion  on  an  analogous  case,  says: 

"The  expenditure  thus  incurred  forms  a  debt  against  the  United  States  which  they  are 
bound  to  reimburse.  If  the  expenditures  made  for  such  purpose  are  supplied  froni  the 
Treasury  of  the  State,  the  United  States  reimburse  principal  without  interest;  but  if,  being 
nnable  itself,  from  the  condition  of  its  own  finances,  to  meet  the  emergency,  such  State 
has  been  obliged  to  borrow  money  for  the  purpose,  and  thus  to  incur  a  debt  on  which  she 
herself  has  had  to  pay  interest,  such  debt  is  essentially  a  debt  due  by  the  United  States, 
and  l)oth  the  principal  and  interest  are  to  be  paid  by  the  United  States  (see  Opinions  of 
Attorneys-General,  vol.  1,  p.  174)." 

Thus  it  will  be  seen  that  the  precedent  for  the  payment  of  interest,  under  the  rule  adopted 
for  the  settlement  of  claims  of  war  of  1812-15,  aiid  Indian  wars  above  cited,  is  well  estab- 
lished. 

The  committee  are  of  the  opinion  that  the  urgent  necessity  for  the  services  of  these 
troops,  and  the  action  of  the  President  and  the  Secretary  of  War,  are  well  established,  and 
create  an  equitable  oljligation  on  the  part  of  the  General  Government,  and  as  it  is  clearly 
shown  l)y  Ex.  Doc.  203,  Forty-seventh  Congress,  that  the  State  of  Florida  not  only  bor- 
rowed money  from  the  Indian  Trust  Fund,  but  also  from  the  banks  of  the  States  of 
Georgia  and  South  Carolina,  for  their  payment,  upon  which  the  State  has  since  paid  inter- 
est, your  committee  have  concluded  to  recommend  the  jiassage  of  the  bill  with  the  follow- 
ing amendments:  • 

In  line  18  of  Section  1,  after  the  word  "it,"  insert  the  words  "upon  said  claim  or  claims." 

In  line  8  of  Section  2,  strike  out  the  words  "  and  to  pay  such  sum  so  ascertained  due 
the  said  State,"  and  insert  the  words,  "and  shall  adjust  and  settle  the  claim  of  the  State 
therefor,  and  shall  pay  such  sum  as  may  be  ascertained  to  be  due  the  State  thereon." 

AVar  Department,  Washington,  D.  C,  May  21, 1857. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  eighth  instant, 
asking  an  approval  of  the  services  of  certain  volunteers  called  out  l)y  you,  and  in  replj'  to 
inform  you  that  the  explanations  as  to  the  necessity  of  their  services  is  satisfactory,  and 
orders  have  been  issued  to  the  officer  commanding  in  Florida  to  muster  them  in  and  out 
of  the  service  of  the  United  States. 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOOD,  Secretaiy  of  War. 

His  Excellency  James  E.  Broome,  Governor  of  Georgia. 

But  again,  on  March  3,  1886,  a  bill  (S.  1729)  of  siibstantiall}'  the  same 
import  as  the  last  mentioned  House  bill,  was  introduced  into  the  Senate 
and  referred  to  the  Committee  on  Military  Affairs,  which  committee  has 
since  made  the  following  report,  to  wit: 

The  Committee  on  Military  Affairs,  to  whom  was  referred  the  bill  (S.  1293) "  to  authorize 
the  Secretary  of  the  Treasury  to  settle  and  pay  the  claim  of  the  State  of  Florida  on 
account  of  expenditures  made  in  suppressing  Indian  hostilities,  and  for  other  purposes," 
have  considered  the  same,  and  they  beg  leave  to  report: 

That  in  the  Forty-eighth  Congress  they  had  under  consideration  the  same  suliject,  and 
they  reported  l)y  bill  to  the  Senate.  A  report  accompanied  the  bill,  and  this  reiiort,  now 
annexed,  is  adopted.  They  recommend  the  indefinite  postponement  of  Ijill  1293,  and  the 
substitution  of  a  bill  liereby  reported,  that  being  the  bill  rei)orted  favorably  by  the  com- 
mittee in  the  Forty-eighth  Congress. 


[Senate  Report,  No.  109,  Forty-eighth  Congress,  first  session.] 

The  Committee  on  Military  Aflfairs,  to  whom  was  referred  the  1)ill  (S.  2.30)  to  authorize 
the  Secretary  of  the  Treasury  to  settle  the  claim  of  the  State  of  Florida  on  account  of 
expenditures  made  in  supi)ressing  Indian  hostilities,  beg  leave  to  submit  the  following 
report : 

In  accordance  with  the  requirements  of  the  joint  resolution  of  Congress  approved 
March  3,  1881,  the  Secretary  of  War  has  investigated,  audited,  and  made  a  report-to  Con- 
gress, May  22,  18JB2,  of  the  amount  due  the  State  of  Florida  for  expenditures  made  in  sup- 
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pressing  Indian  hostilities  in  that  State  between  the  first  day  of  December,  1855,  and  the 
iirst  dav  of  January,  1860.    (Ex.  Doc.  2a3,  Forty-seventh  Consrress,  first  session.) 

The  expenditures  grew  out  of  the  t^emin6le  war  of  1855.  1856,  and  1857,  the  State 
authorities  being  compelled,  in  the  presence  of  an  anticipated  and  subsequently  actual 
outbreak  of  the  Indians,  to  call  forth  the  mUitia  of  the  State,  the  force  of  United  States 
troops  then  on  dutv  being  inadequate  to  the  protection  of  the  people.  The  report  of  the 
Secretary  of  War"  (Ex.  Doc.  20.3)  fully  sets  forth  in  detail  the  items  of  exiienditure 
allowed  and  disallowed,  the  total  amount  found  due  the  State  being  the  sum  of  $224.*>48  09. 

It  is  established  that  the  funds  at  the  command  of  the  Executive  of  the  State  of  Florida 
in  the  vears  referred  to  were  insufficient  to  equip,  supply,  and  pay  the  troops  in  the  field, 
and,  relvins  upon  the  approval  given  bv  the  President  of  the  United  States  and  the  Sec- 
retary of  War,  on  the  twenty-first  day  of  May,  1857,  of  the  services  of  these  volunteers, 
the  State  Legislature,  in  order  to  provide  their  equipment  and  maintenance,  authorized 
the  issue  of  seven  per  cent  bonds. 

A  portion  of  the  bonds,  amounting  to  $132,000,  was  sold  by  the  Governor  to  the  Indian 
Trust  Fund  of  the  United  States,  and  the  proceeds  of  such  sale  were  disbursed  by  the 
Treasurer  of  the  State  for  the  "expenses  of  Indian  hostihties,"  as  appears  from  his 
report  to  the  Leeislature  for  the  year  ending  October  31,  1857.  Another  portion  was 
hypothecated  to  the  banks  of  Soutli  Carolina  and  Georgia  as  security-  for  a  loan  of  $222,- 
0i5,  and  |i92,331  of  this  loan  was  disbursed  directly  by  a  disbursing  agent  of  the  State  in 
payment  of  "  expenses  of  Indian  hostilities,"  including  pay  of  volunteers. 

The  portion  of  the  bonds  sold  to  the  United  States  for  the  "  Indian  Trust  Fund  "  is  still 
held  by  that  fund  and  accrued  interest  since  1857. 

The  State  of  Florida  paid  out  through  a  disbursing  agent,  as  shown  by  War 

Department  report $193,330  16 

And  through  warrants  from  State  Treasurer. - 78,056  11 

Total $271.386  27 

Interest  on  this  sum  from  January  1,  1857,  to  April  1,  1883 498,6<2  2( 

Total  cost  to  the  State  to  date $770,Ci58  54 

We  quote  from  a  statement  made  by  the  United  States  Treasurer  of  the 
State  indebtedness  to  the  "  Indian  Trust  "Fund,"  June  12,  1882,  as  foUows : 

Loan  on  seven  per  cent  bonds  of  the  State  of  Florida $132,000 

Coupons  due  and  unpaid  January  1.  1S57 138,(U0 

Interest  to  July  1,  1882,  from  January  1,  1857 50,820 

Interest  from  July  1,  1882,  to  AprU  1,  1883 6.930 

.327.790  00 

Due  the  State $442,268  54 

There  appears,  therefore,  lawfully  due  the  State  of  Florida,  according  to  the  State 
Treasurer's  account,  the  sum  of  $770,058  54,  being  the  principal  and  interest  of  the  sums 
which  she  borrowed  and  expended  on  behalf  of  the  United  States. 

If  from  this  sum  be  deducted  the  amount  loaned  the  State  by  the  Indian  Trust  Fund, 
principal  and  interest,  $327.7^1,  there  stiU  remains  due  the  State  the  sum  of  $442,268  54. 

In  auditing  the  accounts  of  the  State,  however,  the  Secretary  of  War  has  disallowed 
many  items  under  the  rules  and  regulations  governing  payments  to  the  regular  forces, 
and  yet.  with  all  his  disallowances,"after  an  exhaustive  examination,  he  finds  due  $224,- 
648  C>9.  !sow.  if  we  add  the  interest  on  this  sum  from  January  1, 18.57,  to  April  1, 1883,  to 
wit,  $412,790  86,  we  have  $'i37,43S  95.  Now,  if  we  deduct  the  amountdue  the  Indian  Trust 
Fund,  to  wit,  $327,790.  there  is  still  due  the  State  the  sum  of  $.309,'>48  a5. 

This  case  is  one  where  the  Government,  through  the  President  of  the  United  States 
and  the  Secretary  of  War,  promised  to  pay  these  troops  when  mustered  into  the  United 
States  service,  arid  they  would  have  been  long  since  paid  by  the  Government,  if  so  mus- 
tered, but  the  mustering  officer  arrived  in  the  State  after  they  had  been  mustered  out, 
and  the  State  was  compelled  to  borrow  money  with  which  to  pay  them. 

Congress  has  universally  paid  interest  to'  the  States  where  they  have  paid  interest. 
We  cite  the  cases  where  interest  has  been  allowed  and  paid  for  moneys  advanced  during 
the  war  of  1812-15,  as  follows:  Virginia.  Act  March  3.  1825  (4  Stat,  at  L.,  p.  1.32);  Mary- 
land Act  May  13, 1826  (4  Stat,  at  L.,  p.  161);  Delaware,  Act  May  20,  1826  (4  Stat,  at  L.,  p. 
175)-  Xew  Yo"rk,  Act  May  22, 1826  (4  Stat,  at  L.,  p.  192);  Pennsylvania,  Act  March  3, 1827 
(4  Stat,  at  L.,  p.  241) :  South  Carolina,  Act  March  22, 1832  (4  Stat,  at  L.,  p.  499) ;  Massachu- 
setts, July  8,  1870  (16  Stat,  at  L.,  p.  198).  . 

For  advances  for  Indian  and  other  wars  the  same  rule  has  been  observed  m  the  fol- 
lowing cases:  Alabama,  Act  January  26,  1849  (4  Stat,  at  L..p.344);  Georgia,  Act  March  31. 

1851  (9  Stat,  at  L..  p.  626);  Georgia,  Act  March  3, 1879  (20  Stat,  at  L.,  p.  385);  Washmgton 
Territory,  Act  March  3,  1859  (11  Stat,  at  L..  p.  429);  New  Hampshire,  Act  January  2i, 

1852  (10  "Stat,  at  L..  p.  1).  .        ^         , 
Thus  it  will  be  seen  that  the  precedent  for  the  payment  of  mterest  under  the  rule 

adopted  for  the  settlement  of  claims  of  war  of  1812-15  i's  weU  established. 

The  committee  are  of  the  opinion  that  the  urgent  necessity  for  the  services  of  these 
troops  ajid  the  action  of  the  President  and  the  Secretary  of  War  create  an  equitable  obli- 
gation on  the  part  of  the  General  Government ;  and  as  the  State  of  Florida  not  only  bor- 
rowed money  from  the  Indian  Trust  Fund,  but  also  from  the  banks  of  the  States  of 
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Georgia  and  South  Carolina,  for  their  payment,  upon  which  the  State  has  since  paid 
interest,  your  committee  have  conchuled  to  recommend  tlie  sum  of  |92,f>48  09  as  a  full 
payment  to  the  State  of  all  Indian  war  claims,  this  being  the  difference  after  deducting 
the  sum  borrowed  by  the  State  from  the  Indian  Trust  Fund  ($132,000)  from  the  amount 
found  due  the  State  by  the  Secretary  of  War  (.|224,()28  09),  and  to  further  reconnuend 
tlie  tleliverv  to  the  State  of  all  bonds  and  coui^ons  held  by  the  trustees  of  the  Indian 
Trust  Fund. 

The  committee  have  amended  the  bill  in  accordance  with  the  views  expressed  in  this 
rei>ort  and  they  recommend  the  passage  of  the  bill  as  thus  amended.  Accompanying  the 
report  is  a  communication  from  the  Secretary  of  War,  explaining  the  origin  and  the 
present  condition  of  the  claim  of  the  State  of  Florida  against  the  Government  of  the 
United  States. 

This  bill  is  now  on  the  Senate  calendar. 

It  does  not  now  seem  just,  or  in  accordance  with  the  requirements  of 
national  honor,  that  after  so  treating  all  the  States  making  expenditures  in 
all  our  pre\'ious  wars,  such  as  are  hereinbefore  set  out,  that  now  we  should 
refuse  such  reimbursement  to  the  loyal  States  who  came  to  the  rescue  of  the 
Government  at  a  time  when  it  was  more  in  need  of  aid  and  support  than 
at  any  other  period  of  its  history. 

J.  LYMAN, 
For  ]Minoritv  of  Committee  on  War  Claims. 


EXHIBIT  No.  13. 

Forty-ninth  Congress,  first  session.    House  of  Representatives.    Report  No.  303. 

CLAIM  OF  THE  STATE  OF  FLORIDA. 

February  3,  1886 — Committed  to  the  Committee  of  the  Whole  House  on 
the  state  of  Union  and  ordered  to  be  printed. 

Mr.  Dougherty,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT. 
[To  accompany  bill  H.  R.  3877  ] 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (H.  R.  3877)  to 
authorize  the  Secretary  of  the  Treasury  to  settle  the  claim  of  the  State  of 
Florida  on  account  of  expenditures  made  in  suppressing  Indian  hostilities, 
beg  leave  to  submit  the  following  report: 

In  accordance  with  the  requirements  of  the  joint  resolution  of  Congress, 
approved  ^March  3,  1881.  the  Secretary  of  War  has  investigated,  audited, 
and  made  a  report  to  Congress  May  22, 1882.  of  the  amount  due  the  State 
of  Florida  for  expenditures  made  in  suppressing  Indian  hostilities  in  that 
State  between  the  first  day  of  December,  1855,  and  the  first  day  of  January, 
1860  (Ex.  Doc.  203,  Forty-seventh  Congress,  first  session). 

The  expenditures  grew  out  of  the  Seminole  war  of  1855, 1856,  and  1857, 
the  State  authorities  being  compelled,  in  the  presence  of  an  anticipated  and 
subsequently  actual  outbreak  of  the  Indians,  to  call  forth  the  militia  of  the 
State,  the  force  of  United  States  troops  then  on  duty  being  inadequate  to 
the  protection  of  the  people.  The  report  of  the  Secretary  of  War  (Ex.  Doc. 
203)  fully  set  forth  in  detail  the  items  of  expenditure  allowed  and  dis- 
allowed, the  total  amount  found  due  the  State  being  the  sum  of  $224,648  09. 

It  is  estaljlished  that  the  funds  at  the  command  of  the  Executive  of  the 
State  of  Florida,  in  the  years  referred  to,  were  insufficient  to  equip,  supply, 
and  pay  the  troops  in  the  field,  and  relying  upon  the  approval  given  by  the 
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President  of  the  United  States,  through  the  Secretary  of  ^^'a^.  on  the  twenty- 
first  day  of  May.  1857.  of  the  services  of  these  volunteers,  the  State  Legis- 
lature, in  order  to  pro\-ide  their  equipment  and  maintenance,  authorized 
the  issue  of  seven  per  cent  bonds. 

A  portion  of  the  bonds,  amounting  to  $132,000.  was  sold  by  the  Grovemor 
to  the  Indian  Trust  Fund  of  the  United  States,  and  the  proceeds  of  such 
sale  -^ere  disbursed  by  the  Treasurer  of  the  State  for  the  "  expenses  of 
Indian  hostihties."  as  appears  from  his  reix)rt  to  the  Legislature  for  the  year 
ending  October  31.  1S57  (Ex.  Doc.  203.  Forty-seventh  Congress,  first  ses- 
sion)." Another  iX)rtion  was  h_\ix»thecated  to  the  banks  of  South  Carolina 
and  Georgia,  as  security  for  a  loan  of  $222,015.  and  $192,331  of  this 
loan  was  disbursed  directly  by  a  disbursing  agent  of  the  State,  in  pay- 
ment of  "expenses  of  Indian  hostilities."  including  pay  of  volunteers  (Ex. 
Doc.  203,  Forty-seventh  Congress,  first  session). 

This  case  is  one  where  the  Government,  through  the  President  of  the 
United  States,  by  the  Secretary  of  War.  promised  to  pay  these  troops  when 
mustered  into  the  United  States  service,  and  they  would  have  been  long 
since  paid  by  the  Government  if  so  mustered,  but  the  mustering  officer 
arrived  in  the  State  after  they  had  been  mustered  out,  and  the  State  was 
compelled  to  borrow  money  with  which  to  pay  them  (see  letter  of  Secre- 
tary of  War, hereto  appended). 

Congress  has  universally  paid  interest  to  the  States  where  they  have 
paid  interest.  We  cite  the  cases  where  interest  has  been  allowed  and  paid 
for  monevs  advanced  durins:  the  war  of  1812-15.  as  follows  :  Virginia, 
Act  March  3,  1825  (4  StatT  at  L..  p.  132) :  Maryland.  Act  May  13.  1826 
(4  Stat,  at  L.,  p.  161):  Delaware.  Act  May  20.  1826  (4  Stat.,  at  L., 
p.  175) :  Xew  York,  Act  May  22, 1826  (4  Stat,  at  L.,  p.  192) :  Pennsylvania. 
Act  March  3.  1827  (4  Stat,  at  L.,  p.  241):  South  Carolina.  Act  March  22. 
1832  (4  Stat,  at  L.,  p.  499):  Maine,  Act  of  March  31,  1851  (9  Stat,  at  L., 
p.  626):  Massachusetts  and  Maine,  Act  of  Julv  8,  1870  (16  Stat,  at  L., 
p.  198). 

For  advances  for  Indian  and  other  wars  the  same  rule  has  been  observed 
in  the  following  cases  :  Alabama.  Act  of  January  26  (4  Stat,  at  L.,  p.  344) : 
Georgia,  Act  5larch  31,  1851  (9  Stat,  at  L..  p.  626):  Georgia,  Act  March 
3,  1879  (20  Stat,  at  L.,  p.  385) :  Washington  Territor\-,  Act  March  3,  1859 
(11  Stat,  at  L.,p,  429):  Xew  Hampshire,  Act  of  January  27,  1852(10 
Stat,  at  L..  p.  1) :  California,  Act  of  August  5, 18-54  (10  Stat,  at  L„  p.  582) : 
California,  Act  August  18, 1856  (11  Stat,  at  L..  p.  91) :  California.  Act  Jime 
23,  1860  (12  Stat,  at  L..  p.  104):  Cahfornia.  Act  Julv  25, 1868  (15  Stat,  at 
L.,  p.  175):  California,  Act  March  3,  1881  (21  Stat.'at  L.,  p.  510);  and  in 
aid  of  the  Mexican  war  (see  statute  of  June  2.  1848). 

Attorney-General  Wirt,  in  his  opinion  on  an  analogous  case,  says : 

The  expenditure  thus  incurred  forms  a  debt  agauist  the  United  States  which  they  are 
bound  to  reimburse.  If  the  expenditures  made  for  such  purpose  are  supplied  from  the 
Treasury  of  the  State,  the  United  States  reimburse  the  principal  without  interest :  but  if 
Ijeing  unable  itself,  from  the  condition  of  its  own  finances,  to  nieet  the  emergency,  such 
State  has  been  obliged  to  borrow  money  for  the  purpose,  and  thus  to  incur  a  debt  on 
which  she  herself  has  had  to  pay  interest,  stich  debt  is  essentially  a  debt  due  by  the  United 
States,  and  both  the  principal  and  interest  are  to  be  paid  by  the  United  States  (see  Opin- 
ions of  Attorneys-General,  voL  1,  p.  174). 

Thus  it  will  be  seen  that  the  precedent  for  the  payment  of  interest, 
under  the  rule  adopted  for  the  settlement  of  claims  of  war  of  1812-15. 
and  Indian  wars  above  cited,  is  well  estabhshed. 

The  committee  are  of  the  opinion  that  the  urgent  necessity  for  the 
services  of  these  troops,  and  the  action  of  the  President  and  Secretary  of 
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"War,  are  well  established,  and  create  an  equitable  obligation  on  the  part 
of  the  General  Government,  and  as  it  is  clearly  shown  by  Ex.  Doc.  203, 
Forty-seventh  Congress,  that  the  State  of  Florida  not  only  borrowed  money 
from  the  Indian  Trust  Fund,  but  also  from  the  banks  of  the  States  of 
Georgia  and  South  Carolina,  for  their  payment,  upon  which  the  State  has 
since  paid  interest,  your  committee  have  concluded  to  recommend  the 
passage  of  the  bill,  with  the  following  amendments  : 

In  line  eighteen,  of  Section  1,  after  the  word  "  it,"  insert  the  words  "  upon 
said  claim  or  claims." 

In  line  eight,  of  Section  2,  strike  out  the  words,  "  and  to  pay  such  sum 
so  ascertained  due  the  said  State,"  and  insert  the  words,  '■  and  shall  adjust 
and  settle  the  claim  of  the  State  therefor,  and  shall  pay  such  sum  as  may 
be  ascertained  to  be  due  the  State  thereon." 

War  Department,  Washington,  D.  C,  Maj^  21,  1857. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  eighth  instant, 
asking  an  approval  of  the  services  of  certain  volunteers  called  out  by  you,  and  in  reply  to 
inform  you  that  the  explanation  as  to  the  necessity  of  their  services  is  satisfactory,  and 
orders  have  been  issued  to  the  officer  commanding  in  Florida  to  muster  them  in  and  out 
of  the  service  of  the  United  States. 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD,  Secretary  of  War. 
His  Excellency  James  E.  Broome,  Governor  of  Florida. 


Forty-ninth  Congress,  first  session.    Hox;se  of  Representatives.    Report  No.  518. 

ADVANCES   MADE   TO   UNITED   STATES  BY  MARYLAND  AND 

VIRGINIA. 

February  13,  1886 — Committed  to  the  Committee  of  the  Whole  House 
on  the  state  of  the  Union,  and  ordered  to  be  printed. 

Mr.  Shaw,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT. 
[To  accompany  bill  H.  R.  1065.] 

The  Committee  on  Claims,  to  whom  was  referred  House  bill  1065,  sub- 
mit the  following  report: 

Bills  similar  in  all  respects  to  that  referred  to  this  committee  have  been 
before  Congress  since  the  Thirty-first  Congress.  The  records  of  Congress 
show  the  following  reports  recommending  the  passage  of  bills  for  the  pay- 
ment of  these  claims: 

September  16,  1850,  Thirty-first  Congress,  first  session,  H.  R.  494,  by 
McDaniel,  from  Committee  on  Claims. 

May  29,  1850,  same  Congress  and  session,  from  the  Senate  Committee 
on  Claims,  by  Senator  Underwood. 

January  6,  1852,  Thirty-second  Congress,  first  session,  H.  R.  2,  by  Mr. 
Rantoul,  from  Committee  on  Claims. 

Jaiuiary  30,  1852,  Thirty-second  Congress,  first  session,  S.  R.  59,  by  Mr. 
Brodhead. 

,  1853,  Thirty-second  Congress,  first  session,  S.  R.  278,  by  Mr.  Kerr, 

from  Committee  on  the  Judiciary. 

May  20,  1884,  Forty-eighth  Congress,  first  session,  H.  R.  1563,  by  Mr. 
Mayberry,  from  Committee  on  the  Judiciary. 
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This  bill  was  before  the  Committee  on  the  Judiciary  of  the  House  for  the 
Forty-eighth  Congress;  was  then  fully  considered  and  favorably  reported 
and  placed  on  the  calendar  of  the  Committee  of  the  Whole  House.  Your 
committee  have  reexamined  all  the  reports,  documents,  and  State  papers, 
as  well  as  the  contemporaneous  history  relating  hereto,  and  again  recom- 
mend the  passage  of  the  bill,  and  adopt  the  report  of  the  Committee  on 
the  Judiciary  of  the  Forty-eighth  Congress,  with  some  additions  thereto. 

During  the  Revolution  the  Congress  assembled  in  places  which  were  ren- 
dered available  by  the  varying  circumstances  of  the  war  then  being  waged. 
Philadelphia,  Lancaster,  and  York,  in  Penns\dvania :  Princeton  and  Tren- 
ton, in  New  Jersey;  Annapolis,  in  Marvland,  and  New  York  City  were  sev- 
erally honored  by  the  meetings  of  this  assemblage.  Before  the  treaty  of 
peace,  Philadelphia  became  and  continued  the  seat  of  government  until 
June,  1873.  The  mutiny  of  the  Pennsylvania  line,  on  account  of  arrear- 
ages of  pay,  compelled  an  adjournment  of  the  sitting  of  Congress  to  Prince- 
ton, New  Jersey.  The  causes  which  led  to  this  sudden  and  unexpected 
adjournment  of  the  Federal  Congress  from  its  established  seat  made  the 
subject  of  a  Federal  Capital  a  fruitful  source  of  discussion,  continuing 
through  the  period  intervening  from  1783  to  1790.  On  the  seventh  of  Octo- 
ber, 1783,  Mr.  Gerry,  then  a  member  of  the  House  of  Representatives,  gave 
definite  shape  to  the  discussion  by  proposing  that  the  Federal  buildings  be 
pro\dded  on  or  near  the  banks  of  the  Delaware  or  Potomac  Rivers,  -^-ith  a 
vested  right  in  the  soil  and  exclusive  jurisdiction  for  all  governmental  pur- 
poses in  the  Government  of  the  United  States.  This  proposition  of  Mr. 
Gerry  received  the  approval  of  Congress  at  that  time,  but  no  definite  steps 
were' taken  to  further  conclude  the  matter.  On  April  26,  1784,  the  action 
of  Congress  approving  the  proposition  of  Mr.  Gerry  was  repealed  without 
the  assignment  of  any  special  reasons  therefor. 

On  the  thirtieth  of  October,  1784,  three  Commissioners  were  appointed 
by  Congress  to  select  and  lay  out  a  Federal  District  for  the  purposes  of  the 
Government,  near  the  falls  and  on  either  side  of  the  Delaware  River.  The 
Commissioners  were  authorized  and  empowered  to  purchase  the  land  and 
to  erect  the  necessary  public  buildings  thereon.  On  account  of  the  failure 
of  Congress  to  make  an  appropriation,  the  purposes  contemplated  in  the 
Act  creating  the  Board  of  Commissioners  were  not  carried  into  etiect.  On 
the  thirteenth  of  February,  1785,  an  efibrt  was  made  to  substitute  the  Poto- 
mac for  the  Delaware  River  as  a  proposed  site,  which  effort  finally  failed. 

On  the  tenth  day  of  May,  1787,  Mr.  Lee  of  Virginia,  introduced  a  reso- 
lution providing  for  the  erection  of  public  buildings  in  Georgetown,  on  the 
Potomac.  This  resolution,  like  its  predecessors,  failed  of  adoption.  The 
Constitution,  adopted  in  1787,  provided  for  a  Federal  District,  not  exceeding 
ten  miles  square,  for  the  permanent  seat  of  Government.  Action  was  not 
taken  to  give  effect  to  this  pro^^sion  of  the  Constitution  until  the  twenty- 
third  of  December,  1788,  when  Maryland  passed  an  Act  to  cede  to  the 
United  States  a  district  of  ten  miles  square,  the  Act  leaving  with  Congress 
to  decide  where  the  exact  site  should  be  selected. 

On  the  third  of  December,  1789,  the  State  of  Virginia  passed  anAct  for 
the  cession  of  a  district  ten  miles  square,  and  suggesting  the  selection  of  a 
site  on  the  Potomac  River,  where  "the  States  of  Pennsylvania.  ]NLaryland, 
and  Virginia  may  participate  in  such  location."  (Da^•is'  Laws,  District  of 
Columbia,  page  60.) 

No  action  was  taken  by  Congress  upon  either  of  these  Acts  until  Septem- 
ber 5,  1789,  when  a  resofution  passed  the  House  of  Representatives,  estab- 
lishing the  seat  of  Government  on  the  Susquehanna  River.  In  the  debates 
which  ensued  on  that  resolution,  the  word  ''  Susquehanna  "  was  struck  out 
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and  tliat  of  "Germantown"  inserted.  This  resolution,  which  then  took 
the  form  of  a  bill,  passed  the  House,  but  failed  to  pass  the  Senate. 

On  the  thirty-first  of  May,  1790,  a  Ijill  was  introduced  in  the  Senate  "  to 
determine  the  permanent  seat  of  Congress  and  the  Government  of  the 
United  States."  Baltimore,  Georgetown,  Patapsco,  and  Havre  de  Grace 
were  mentioned  as  desirable  places  for  the  Capital  of  the  country.  But, 
finally,  the  Act  establishing  '"the  temporary  and  permanent  seat  of  Gov- 
ernment for  the  United  States"  was  passed  July  16, 1790,  fixing  the  banks 
of  the  Potomac  River  as  the  most  desirable  site.  In  compliance  with  this 
Act,  President  Washington  \dsited  Williamsport,  Washington  County, 
Maryland,  but  not  liking  the  situation  selected  the  present  location,  and 
upon  his  report  the  Act  of  March  3,  1791,  was  passed,  amending  that  of 
July  16,  1790,  and  authorized  the  President  to  include  Hunting  Creek  and 
the  town  of  Alexandria  in  the  Federal  District.  Thus  the  present  District 
of  Columbia  was  located. 

It  is  shown  by  an  Act  of  the  General  Assembly  of  Virginia,  passed 
December  3,  1789  (13  Henning,  page  33),  that  the  establishment  of  a  "sit- 
uation for  the  seat  of  the  General  Government,  central  and  convenient  to 
the  citizens  of  the  United  States  at  large,  ha^dng  due  regard  to  population, 
extent  of  territory,  and  a  free  navigation  of  the  Atlantic  Ocean,  through 
the  Chesapeake  Bay,  as  well  as  ready  communication  with  our  fellow  cit- 
izens on  the  western  frontier,"  engaged  the  attention  of  the  said  General 
Assembly,  and  on  the  tenth  of  December  that  General  Assembly  passed 
the  following: 

Resolved  hy  the  General  Assembly  of  Virginia,  That  a  copy  of  the  foregoing  Act  of  the  third 
of  December,  1789,  be  transmitted  to  the  General  A.ssenibly  of  Maryland  without  delay, 
and  that  it  be  proposed  to  the  said  Assembly  to  unite  with  this  Legislature  in  an  applica- 
tion to  Congress,  that  in  case  Congress  shall  deem  it  expedient  to  establish  the  permanent 
seat  of  Government  of  the  United  States  on  the  banks  of  the  Potomac,  so  as  to  include  the 
cession  of  either  State,  or  a  part  of  the  cession  of  both  States,  this  Assembly  will  pass  an 
Act  for  advancing  a  sum  of  money,  not  exceeding  $120,000,  to  the  use  of  the  General  Gov- 
ernment, to  be  applied  in  such  manner  as  Congress  shall  direct,  towards  erecting  public 
buildings,  the  said  Assembly  of  >[arvland  on  their  part  advancing  a  sum  not  less  than 
two  fifths  of  the  sum  advanced  b\'  this  State  for  the  like  purposes.  (See  Journal  of  the 
House  of  Delegates,  p.  115.) 

The  foregoing  resolution  was  prepared  and  introduced  into  the  General 
Assembly  of  Virginia  by  Hon.  John  Marshall,  then  a  member  thereof,  and 
afterwards  Chief  Justice  of  the  Supreme  Court  of  the  United  States. 

At  the  November  session,  1790,  the  General  Assembly  of  Maryland 
passed  the  following  resolution: 

Whereas,  By  a  resolution  of  the  General  Assembly  of  Virginia,  passed  on  the  tenth  day 
of  December,  1789,  it  was  proposed  to  the  General  Assembly  of  Maryland  that  the  General 
Assembly  of  Virginia  will  pass  an  Act  for  advancing  a  suni  of  money,  not  less  than  $120,- 
000,  to  the  use  of  the  General  Government,  and  to  be  applied  in  such  manner  as  Congress 
shall  direct,  toward  erecting  public  buildings,  the  Assembly  of  Maryland  on  their  part 
advancing  a  sum  not  less  than  three  fifths  of  the  sum  advanced  by  the  said  General 
Assembly  of  Virginia;  which  resolution  came  so  late  to  the  last  General  Assembly  of 
Maryland  that  it  could  not  be  acted  upon,  and  was,  therefore,  referred  to  this  presentses- 
sion  ;  and  whereas,  this  General  Assembly  doth  highly  approve  of  the  object  of  said  reso- 
lution, and  is  desirous  of  doing  everything  recjuireil  oh  the  part  of  Maryland  for  carrying 
the  same  into  effect,  on  a  second  reading  of  said  resolution. 

Resolved,  That  this  House  doth  accede  to  the  proposition  contained  in  said  resolution  of 
the  Assembly  of  Virginia,  and  will  advance  to  the  President  of  the  United  States,  for  the 
purposes  mentioned  in  said  resolution,  the  sum  of  $72,000,  payable  to  his  order  in  three 
equal  yearly  payments. 

On  the  twenty-fourth  of  December,  1790,  the  General  Assembly  of  Vir- 
ginia passed  the  following: 
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AN  ACT 
Concerning  an  advance  of  money  to  the  Government  of  the  United  States  for  public  buildings. 

Wheeeas,  The  General  Assembly  of  Maryland  have  acceded  to  a  proposition  of  the 
General  Assembly  of  this  commonwealth,  contained  in  their  resolution  of  *the  tenth  day 
of  December,  1789,  concerning  an  advance  of  money  to  the  General  Government  to  be 
applied  towards  erecting  public  buildings  at  the  permanent  seat  of  the  Government  of  the 
United  States,  should  the  Congress  deem  it  expedient  to  fix  it  on  the  bank  of  the  Poto- 
mac; and  whereas.  Congress  has  passed  an  Act  for  establishing  the  said  seat  of  Govern- 
ment on  the  Potomac ; 

Be  it  enacted  bi/  the  General  Assembhj,  That  $120,000  shall  be  advanced  by  this  common- 
wealth to  the  General  Government,  payable  in  three  equal  yearly  payments,  and  to  be 
applied  towards  erecting  public  buildings  at  the  permanent  seat  of  the  Government  of  the 
United  States  on  the  baiik  of  the  Potomac,  and  the  auditor  of  public  accounts  is  hereby 
directed  to  issvie  his  warrants  on  the  Treasurer  to  the  amount  of  $120,000,  payable  in  the 
manner  hereinbefore  directed,  to  the  order  of  the  President  of  the  United  States.  (See  13 
Henning,  p.  125.) 

The  records  of  the  Treasury  Department  of  Virginia  show,  by  certified 
copies,  that  the  first  payment  of  this  advance  to  the  United  States  was 
made  April  15,  1791,  and  the  last  on  January  8,  1795,  and  making,  on  the 
whole,  the  sum  of  .$120,000.  And  by  the  eleventh  section  of  the  Act  of 
Maryland,  passed  December  19,  1791,  it  was — 

Resolved,  That  the  Treasurer  of  the  Western  Shore  be  empowered  and  required  to  pay 
the  $72,000  agreed  to  be  advanced  to  the  President  liy  resolution  of  the  last  session  of 
Assembly,  in  sums  as  the  same  may  come  to  his  hands  as  the  appointed  funds,  without 
waiting  for  the  day  appointed  for  the  payment  thereof.  (See  Davis'  Laws  District  of 
Columbia,  p.  70.) 

At  the  same  time,  to  secure  the  prompt  payment  of  the  sum  advanced, 
the  Treasurer  of  the  Western  Shore  was  authorized  to  sell  the  "reserved 
lands  to  the  westward  of  Fort  Cumberland,"  and  also  "  the  lands  lying  in 
Dorcester  County,  and  now  in  the  possession  of  the  tribe  of  Choptank 
Indians,  to  sell  and  convey  the  right  of  this  State  to  one  hundred  acres  of 
land  at  Fort  Frederick,  in  Washington  County."  (See  second  volume 
Scharf  s  History  of  Maryland,  p.  566.) 

In  the  Act  of  neither  State  is  allusion  made  to  the  site  of  the  seat  of 
Government  being  a  necessary  condition  of  the  advance  of  money,  except 
as  may  be  inferred  from  the  use  of  the  words,  "  in  case  Congress  shall  deem 
it  expedient  to  establish,"  etc.,  and  these  would  have  included  and  applied 
to  the  proposed  location,  which  embraced  Pennsylvania  as  well  as  Mary- 
land and  Virginia. 

It  is  an  established  fact  of  history  that  very  deep  feeling  was  engendered 
in  the  discussion  leading  to  the  location  of  the  seat  of  Government.  The 
question  became  largely  sectional,  and  at  one  time  threatened  to  lead  to  a 
rupture  of  the  Union.  To  ward  off  such  deplorable  consequences  a  loca- 
tion was  sought  at  a  point  which  would  be  considered  central  to  territory 
and  population,  accessible  to  navigation,  and  convenient  to  the  western 
frontier. 

No  contemporaneous  authority  has  been  produced  or  can  be  found  which 
intimates  that  the  Congress  was  influenced  by  the  advances  of  Virginia 
and  Maryland  in  locating  the  permanent  seat  of  Government  on  the  Poto- 
mac, nor  can  any  line  of  history  be  shown  that  "  in  the  then  impoverished 
condition  of  the  country  a  pecuniary  argument  of  this  sort  had  any  influ- 
ence on  the  question  of  location"  of  the  Capital. 

Chief  Justice  INIarshall,  writing  the  life  of  General  Washington  (volume 
5,  chapter  iv,  page  259),  says  : 

At  length  a  compact  respecting  the  temporary  and  permanent  seat  of  Government  was 
entered  into  between  the  friends  of  Philadelphia  and  the  Potomac,  whereby  it  was  stipu- 
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lated  that  Congress  should  adjourn  to  and  hold  their  session  in  Philadelphia  for  ten  years, 
during  which  time  the  buildings  for  the  acoonmiodation  of  the  Government  should  be 
erected  at  some  place  to  be  selectetl  on  the  Potomac,  to  which  the  Government  should 
remove  at  the  expiration  of  the  term. 

This  compact  having  united  the  representatives  of  Pennsylvania  and  Delaware  with  the 
friends  of  the*  Potomac  in  favor  of  both  the  temporary  and  permanent  residence  which 
had  been  agreed  on  between  them,  a  majority  was  produced  in  favor  of  the  two  situations, 
and  a  bill  was  brought  into  the  Senate  in  conformity  with  the  previous  arrangement  and 
passed  both  Houses  by  small  nuijorities.  This  Act  was  immediately  followed  by  an 
amendment  to  the  bill  then  depending  before  the  Senate  for  funding  the  debt  of  the 
nation.  *  *  *  When  the  question  was  taken  in  the  House  two  members  representing 
districts  on  the  Potomac,  who  in  all  previous  stages  of  the  business  had  voted  against  the 
assumption,  declared  themselves  in  its  favor,  and  thus  the  majority  was  changed. 

Not  one  word  is  said  about  "  a  pecuniary  argument."  Chief  Justice 
Marshall's  authority  is  selected  because  of  all  the  public  men  of  the  times 
he  best  understood  the  motives  underlying  the  action  of  Virginia  in  the 
matter  of  these  advances.  He  had  been  a  member  of  the  Virginia  House 
of  Delegates  from  1788  to  1793,  when  these  advances  were  proposed.  He 
knew  that  the  title  of  the  Act  making  the  advance  had  been  amended  on 
final  passage  by  changing  the  word  ''  grant "  to  "  advance,"  and  his  pro- 
fessional eminence  at  that  early  day  precludes  the  supposition  that  he 
would  in  a  public  statute  use  the  word  "  advance  "  to  convey  a  gift  or 
donation. 

The  location  of  the  Federal  Capital  at  its  present  site  was  the  "  sugar 
plum"  which  Mr.  Jefferson  said  was  given  to  the  South  for  their  adoption 
of  the  "Assumption  Bill,"  which  was  a  "  bitter  pill "  to  those  States,  and 
that  it  was  necessary  that  some  one  consistent  measure  should  be  adopted 
to  sweeten  it  a  little  to  them.     (Jefferson's  Works,  vol.  iv,  p.  448.) 

The  present  location  of  the  Federal  Capital  was  a  compromise  settled 
upon  higher  considerations  than  would  be  involved  in  any  advance  of 
money  which  Virginia  and  Maryland  could  have  offered. 

In  the  fourth  section  of  the  Act  of  July  16,  1790,  authority  was  given  to 
the  President  to  accept  "  grants  of  money,"  to  be  used  in  defraying  the 
expenses  of  purchasing  the  site  and  erecting  public  buildings  thereon.  And 
it  is  contended  that  to  this  acceptance  of  grants  his  authority  was  clearly 
limited.  It  is  further  contended  that  the  authorities  of  Virginia  and  Mary- 
land were  presumed  to  know  and  understand  the  pro\'isions  of  t4^s  law; 
and  it  is  further  insisted  that,  despite  the  use  of  the  word  ''advance,"  the 
moneys  paid  over  by  these  States  to  the  Government  of  the  United  States 
were  paid  in  congideration  of  the  location  of  the  seat  of  Government  at  this 
point,  assuming  that  from  the  present  location  benefits  would  accrue  to  the 
neighboring  States  sufficient  to  constitute  a  valuable  consideration  for  their 
offerings. 

As  to  the  first  objection,  that  the  President  was  authorized  to  accept 
grants  of  money  only,  we  may  appeal  with  confidence  to  the  words  of 
President  Washington  in  explanation  of  his  understanding  of  the  authority 
conferred  upon  him  and  of  the  action  of  the  States  in  the  premises.  In  a 
letter  addressed  to  the  Commissioners  of  the  Federal  District,  written  from 
Philadelphia  under  date  of  August  29,  1793,  President  Washington  asks: 

In  what  manner  would  it  be  proper  to  state  the  account  with  the  States  of  Virginia  and 
Maryland,  they  having  advanced  money  which  has  not  been  all  expemled  on  the  objects 
for  which  it  was  appropriated?  (Letter  on  file  in  the  State  Department  and  cited  in  Rep. 
H.  11.  494,  Thirty-first  Congress,  first  session;  and  in  Report  5,  Thirty-second  Congress, 
first  session.) 

From  this  clause  there  is  a  clear  inference  that  President  Washington 
regarded  this  money  as  an  advance,  rendering  necessary  an  account  of  it 
to  be  kept  with  those  States. 
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It  will  not  be  seriously  contended  that  the  receiver  of  another's  money 
viiW  be  permitted  to  assume  the  character  of  a  beneficiar}-,  when,  by  the 
express  terms  under  which  he  has  been  made  the  receiver,  a  contrar}" 
intention  is  expressed. 

While  it  is  contended  that  it  was  the  duty  of  the  States  to  know  the 
authority  conferred  vipon  the  President  to  accept  grants  only,  it  may  be 
contended  with  like  force  that  it  was  the  duty  of  the  Government  and  its 
agents  to  take  notice  of  the  nature  and  proAisions  of  the  grant  as  expres.?ed 
in  the  public  Acts  of  the  States,  and  in  wliich  they  have  carefully  guarded 
their  rights  in  the  premises. 

Again,  Congress  having  failed  to  carry  into  effect  the  prior  resolutions 
establishing  the  seat  of  Government,  soleh'  on  account  of  its  povert}'  and 
consequent  inability  to  make  the  necessary  appropriations  therefor,  it  may 
be  fairly  urged  on  behalf  of  the  claimants  that  the  money  advanced  to 
the  use  of  the  Government  was  intended  to  avoid  a  repetition  of  pre^dous 
failures.  In  confirmation  of  this  intention  to  advance  or  lend,  and  not  to 
grant  their  mone\'S.  the  historical  fact  is  urged  on  behalf  of  the  State  of 
Virginia  that  an  offer  was  made  by  the  General  Assembly  of  Virginia  on 
the  twenty-eighth  of  May,  1783,  in  the  following  words: 

That  if  the  honorable  Congress  should  esteem  the  city  of  Willianisburg  a  fit  place  for 
their  session,  the  Assembly  will  present  them,  on  their  removal  thereto,  and  during  their 
continuance  therein,  with  the  palace,  the  capitol,  and  all  public  buildings,  and  three  hun- 
dred acres  of  land  adjoining  the  said  citv,  together  with  a  sum  of  monev  not  exceeding 
?100,000  of  this  State's  currency. 

To  this  resolution  is  attached  the  follo^ving  proviso: 

Provided  ahiays,  That  should  Congress  thereafter  remove  from  the  citv  of  Williamsburg, 
or  from  the  land  mentioned,  that  in  such  case  the  land  so  ceded,  with  tlie  buildings,  shall 
revert  to  the  commonwealth. 

It  seems  that  this  clearly  demonstrates  that  when  Virginia  intended  a 
j)r€sent.  she  so  expressed  herself;  and  that  when  her  intention  was  only  to 
advance  money  to  the  use  of  the  Government,  she  was  equally  guarded 
and  explicit  in  her  language.  The  journals  of  the  House  of  Delegates 
clearly  show  that  the  use  of  the  word  "  advance  "  was  with  peculiar  deliber- 
ation, for  one  of  the  last  acts  in  the  final  adoption  of  the  Act  was.  to  amend 
the  title  by  substituting  the  word  "  advance  "  for  the  word  '"  grant."  thereby 
causing  an  agreement  between  the  title  and  the  body  of  the  Act.  The  Act 
of  the  State  of  Maryland  follows  strictly  that  of  Virginia. 

It  is  unnecessary  to  enlarge  upon  the  use  of  the  word  '"advance"  as 
contained  in  these  several  Acts  and  resolutions:  it  has  but  one  interpreta- 
tion, which  is  that  of  a  ■rig}it  of  reimhursement.  To  intei-pret  this  word  as 
used  in  the  resolutions  of  Maryland  and  Virginia  as  originating  a  gift  is 
forced  and  extraordinary.  It  is  clearly  u.?ed  as  imph-ing  and  anticipating 
an  accounting  between  the  parties,  and  familiar  instances  of  its  use  in  this 
relation  in  commercial  transactions  will  readily  occur  to  the  mind.  It 
may  tend  to  throw  light  upon  the  intention  of  the  States  in  the  premises  to 
refer  to  the  s^-stem  of  raising  revenue  prior  to  the  adoption  of  the  Constitu- 
tion, which  was  by  requisition  uj^n  the  several  States:  and,  although  that 
system  had  been  superseded  by  the  mode  now  in  use.  yet  it  was  at  a  period 
so  very  recent  after  the  adoption  of  the  present  mode  that  habits  and  ideas 
growing  out  of  the  former  system  would  still  have  their  force  and  effect. 
How  natural  was  it.  then,  that  in  making  a  loan  to  the  General  Govern- 
ment the  States  of  Virginia  and  Maryland  should  make  use  of  terms  to 
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which  they  had  become  famiUar  under  the  Government,  which  had  been 
so  recently  changed. 

The  advance  of  •$192,000  by  Virginia  and  Maryland  enabled  President 
Washington  to  begin  the  actual  construction  of  the  public  buildings,  which 
gave  a  value  to  lands  theretofore  valueless.  The  building  of  the  Capital 
converted  a  wilderness  into  city  lots,  the  proceeds  of  the  subsequent  sales 
of  which  enabled  the  Commissioners  to  continue  the  work  on  the  pubUc 
buildings  until  1798,  when  the  first  appropriation  from  the  Federal  Treasury 
was  available. 

In  a  letter  to  Thomas  Jefferson,  Secretary  of  State,  dated  March  31, 
1791,  General  "Washington  says: 

The  terms  entered  into  by  me  on  the  part  of  the  United  States  with  the  landholders  of 
Georgetown  and  Carrollsburg  are,  that  all  the  land  from  Rock  Creek  along  the  river  to 
the  Eastern  Branch,  and  so  upwards  to  or  above  the  ferry,  including  a  breadth  of  about 
one  and  one  half  miles,  the  whole  containing  from  three  thousand  to  five  thousand  acres, 
is  ceded  to  the  public  on  condition  that  when  the  whole  shall  be  surveyed  and  laid  off  as 
a  city  (which  Major  L'Enfant  is  now  directed  to  do),  the  present  proprietors  shall  retain 
every  other  lot;  and  for  such  part  of  the  land  as  may  be  taken  for  public  use  for  squares, 
walks,  etc.,  they  shall  be  allowed  at  the  rate  of  £2.5  (|66  67)  per  acre,  the  public  having  the 
right  to  reserve  such  parts  of  the  wood  on  the  land  as  may  be  thought  necessary  to  be 
preserved  for  ornament;  the  landholders  to  have  the  use  and  profits  of  all  the  ground 
until  the  city  is  laid  off  into  lots,  and  sale  is  made  of  these  lots,  which  by  this  agreement 
become  public  property.  Nothing  is  allowed  for  the  ground  which  is  occupied  as  streets 
and  alleys.    (See  Sparks,  x,  p.  147.) 

Mr.  Jefferson,  repl}dng  under  date  of  April  tenth,  says: 

The  acquisition  of  ground  is  really  noble,  considering  that  only  £2.5  an  acre  is  to  be  paid 
for  any  ground  taken  for  the  public^  and  the  streets  not  to  be  considered,  which  will  in  fact 
reduce  it  to  about  £19  per  acre.    (Varnum,  p.  27.) 

In  the  report  of  Thomas  Monroe,  Superintendent  of  Public  Buildings, 
dated  February  27,  1816,  and  embracing  the  receipts  and  expenditures  in 
relation  to  the  public  buildings  from  1791  to  1816,  the  moneys  advanced 
by  Virginia  and  Mar  viand  are  carried  into  the  general  accounts  of  receipts, 
with  appropriations  from  the  Federal  Treasury  and  with  the  proceeds  of  the 
sales  of  lots  and  other  property.  In  the  report  of  the  Committee  on  Pubhc 
Buildings,  made  to  the  House  of  Representatives  on  February  16, 1820,  the 
follomng  language  is  used: 

Before  closing  their  report  the  committee  think  it  proi^er  to  observe  that  in  so  far  as  the 

Eublic  buildings  have  advanced,  the  unexpected  expenses  of  their  repairs,  since  their  con- 
agration,  inclusive,  the  appropriations  heretofore  made,  and  to  be  made,  until  they  are 
completed,  can  only  be  considered  for  the  most  part  as  advances  made  at  the  Federal 
Treasury,  which  will  be  reimbursed  by  the  sales  of  the  public  pro]ierty  in  the  city  of  Wash- 
ington, which  has  cost  the  Government  but  litte.  At  the  time  of  the  cession  of  this  prop- 
erty as  the  seat  of  government,  it,  the  property,  was  considered  as  a  source  of  revenue 
which  would  be  amply  sufficient  for  the  erection  of  the  pu])lic  buildings,  and  if  the  docu- 
ment herewith  presented,  marked  D,  is  not  unreasonable,  it  will  yet  be  sufficient  to  com- 
plete such  as  are  undertaken.  But  for  their  destruction,  there  is  no  doubt  of  the  correctness 
of  the  calculation  made  many  years  since  of  the  sufficiency  of  the  funds  for  its  object. 

Document  D,  referred  to,  concludes  that — 

If  this  expectation  should  be  realized,  it  will  appear  that  the  public  buildings  have  been 
erected  from  the  proceeds  of  property  created  by  locating  the  seat  of  government  in  this 
place,  and  that  a  fund  will  remain  for  further  improvements. 

Mr.  Meigs,  in  a  report  from  the  Committee  on  the  Expenditures  upon  the 
Public  Buildings,  made  to  the  House  of  Representatives  March  21,  1820, 
remarks  that — 
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It  appears  that  the  valuation  of  the  public  lots  and  actual  amount  of  sales,  added  to  the 
donations  from  the  States  of  Virginia  and  Maryland,  exceed  the  national  expenditure 
upon  pubUc  buildings  by  nearly  $iOO,000.  (See  American  State  Papers,  vol.  11,  Miscella- 
neous.) 

Thus  it  appears  from  reports  of  commissioners  and  committees  that  the 
Government  has  reahzed  more  from  the  sales  of  lots  than  it  paid  from  the 
Treasury,  as  well  as  a  large  sum  in  excess  of  the  amount  advanced  to  its 
use  by  the  States  of  Virginia  and  Maryland. 

The  land  obtained  by  President  Washington  would  have  remained  of  lit- 
tle value  but  for  the  action  of  Virginia  and  Maryland  advancing  $192,000, 
which,  gi^•ing  a  fixity  and  permanence,  by  actual  construction  of  the  public 
buildings,  to  the  national  capital,  and  imparted  to  the  wilderness  the  cpial- 
itv  of  city  lots.  This  '$192,000  not  only  started  the  public  buildings,  but  it 
also  augmented  the  value  of  the  public  property  obtained  from  the  land- 
holders, by  making  the  construction  of  the  public  buildings  certain,  which, 
without  that  action  by  these  States,  could  not  have  been  begun,  as  the 
Congress  had  not  appropriated  any  money  for  the  public  buildings.  In  this 
double  light,  first,  of  enabling  the  commissioners  to  go  on  with  the  public 
buildings,  and,  secondly,  of  the  value  imparted  to  the  city  lots,  must  the 
action  of  these  States  be  re^'iewed.  So  far  from  being  a  mere  selfish  act  to 
secure  the  benefits  of  adjacency  to  the  Federal  Capital,  this  advance  by 
these  States  was  the  means  of  making  valuable  the  whole  property  acquired 
by  President  Washington  for  the  Government.  The  site  of  the  Capital  on 
the  Delaware  had  been  abandoned  for  want  of  money  to  commence  the 
public  buildings.  A  like  fate  overhung  that  on  the  Potomac,  and  would 
probably  have  overtaken  it  had  not  Virginia  and  ^Maryland  furnished  the 
first  money  that  gave  impetus  and  life  to  the  young  Capital. 

It  is  inconceivable  that  any  two  States  of  the  Union  would,  for  nearh^ 
fifty  years,  by  joint  resolutions  of  their  General  Assemblies,  unanimously 
adopted,  persistently  instruct  their  Senators  and  request  their  Representa- 
tives to  urge  upon  the  Congress  the  pa^nnent  of  an  improper  claim. 

The  General  Assembh'  of  Maryland,  by  joint  resolution  in  1842.  and  by 
the  testimonials  of  her  agents  in  1832,  and  by  joint  resolutions  of  Februar}^ 
20,  1878,  and  again  by  joint  resolutions  of  1882,  and  the  State  of  Virginia 
by  joint  resolutions  of  1850,  and  subsequently,  have  urged  upon  the  Con- 
gress the  payment  of  these  advances. 

It  is  not  possible  that  Legislature  after  Legislature  in  two  States,  from 
1842  to  1884.  could  have  been  so  constituted  as  not  to  have  contained  a 
single  member  in  either  house  who  would  not  have  questioned  and  denied 
the  right  of  the  States  to  a  return  of  this  money,  if  the  law  and  the  facts  of 
history  had  not,  in  the  opinion  of  the  Legislatures  of  these  States,  fully 
established  these  transactions  to  have  been  advances,  and  not  grants,  gifts, 
or  donations.  It  is  contended  that  these  States  have  slept  upon  their  rights 
in  the  matter  of  their  claims,  but  it  must  be  remembered  that  the  Govern- 
ment has  not  always  been  in  condition  to  meet  these  demands,  not  being 
out  of  debt  until  1837:  and  it  can  be  justly  urged  that  the  Government, 
being  the  recipient  of  the  favor,  should  have  made  the  first  movement 
towards  its  repayment. 

The  long  delay,  the  very  "staleness  of  this  claim,"  is  consonant  with 
the  very  spirit  of  the  transaction  and  with  the  verv  essence  of  an  advance. 
These  States  designed  that  the  infant  Government  of  the  United  States, 
then  without  money  or  credit,  should  enjoy  the  use  of  their  money  so  long 
as  the  Ignited  States  was  burdened  with  debt  and  unable  to  repay  without 
embarrassment.  In  that  spirit  no  demand  for  repa^niient  was  made  while 
the  revolutionary  debt  and  the  debt  of  the  war  of  1812-15  were  unpaid. 
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The  first  surplus  of  any  amount  in  the  United  States  Treasury  was  reported 
in  183G,  and  was  distributed  that  Winter.  The  panic  of  1837  so  prostrated 
all  kinds  of  business  that  only  three  fourths  of  the  surplus  was  distributed; 
the  remaining  fourth  never  was  distributed.  There  was  no  surplus  again 
reported  until  1841,  and  Maryland  made  her  demand  in  1842,  and  Vir- 
ginia in  1850.  Thus  early  these  States  instituted  steps  for  the  collection  of 
these  advances;  their  applications  have  been  favorably  considered  by  com- 
mittees of  the  House  and  Senate,  and  upon  two  occasions  bills  for  their 
relief  have  passed  the  Senate  but  failed  to  be  reached  in  the  House. 

The  Government  has  neglected  its  duty  in  this  regard,  and  the  States, 
after  a  lapse  of  nearly  half  a  century,  and  embarrassed  in  their  own  finan- 
cial affairs,  and  when  in  the  meantime  the  Government  had  become  pros- 
perous and  wealthy,  sought,  and  have  been  constantly  seeking,  to  reclaim 
these  advances.  In  a  transaction  marked  with  such  patriotic  devotion,  it 
was  not  unbecoming  in  the  States  to  wait  long  and  patiently  in  expectation 
that  the  money  advanced  would  be  tendered  without  the  embarrassment  of 
a  demand. 

The  States  of  Maryland  and  Virginia  now,  through  their  respective  Leg- 
islatures, request  the  repayment  of  their  advances,  and  by  such  request 
have  placed  a  construction  upon  the  acts  of  their  States  which  it  would  be 
unjust  and  ungrateful  for  the  Government  as  a  beneficiary  to  reject  or  deny. 

It  may  not  be  without  propriety  to  close  this  report  with  the  remarks  of 
distinguished  Senators  upon  a  bill  similar  to  that  referred  to  this  com- 
mittee. In  the  debate  in  the  Forty-third  Congress  on  a  bill  for  the  relief 
of  the  State  of  Virginia — 

Mr.  Seward  of  New  York.  Mr.  President:  The  State  of  Virginia,  beyond  all  doubt, 
contributed  to  the  erection  of  this  Capitol  and  of  those  public  edifices  which  we  now  use 
for  the  Government  of  the  United  States  the  sum  here  specified.  She  either  advanced  tliat 
money  as  a  loan  to  be  repaid  at  some  future  time,  or  she  gave  it  to  the  Government  of  the 
United  States.  If  this  money  was  advanced  as  a  loan,  the  advance  created  a  debt  which 
it  is  now  the  duty  of  the  Government  to  discharge.  If,  however,  the  money  was  con- 
tributed by  way  of  gift  or  donation  to  the  Government  of  the  United  States,  I  do  not 
see  that  it  materially  alters  the  case.  In  the  one  case  there  would  be  an  obligation  already 
existing,  a  debt  already  to  be  paid  for  money  which  has  been  borrowed.  In  the  other 
case  there  is  an  advance  which  is  the  basis  of  a  moral  obligation  which  the  Government 
may  at  any  time  recognize  and  assume,  and  that  creates  the  debt.  *  *  *  This  moral 
obligation  strikes  me  as  peculiarly  appealing  to  the  sense  of  honor  of  the  Government  of 
the  United  States.  We  are  here  occupying  an  edifice  which  was  in  part  built  for  us  by 
the  State  of  Virginia;  she  is  comparatively  poor;  we  are  only  too  rich.  I  think  it  doe's 
not  comport  with  the  pride  and  dignity  of  the  United  States  that  Congress  and  the  execu- 
tive departments  should  occupy  halls  for  which  they  are  indebted  in  whole  or  in  part  to 
the  generosity  of  the  States.  *  *  *  I  am  for  discharging  this  obligation  and  securing 
to  ourselves  the  right  to  feel  that  this  Government  owes  nothing  but  gratitude  to  these 
States. 

Mr.  Fish  of  New  York.  Mr.  President:  I  shall  vote  for  the  appropriation  of  this  money 
with  great  pleasure.  I  do  not  care  to  consider  the  question  whether  this  money  was  origi- 
nally loaned  or  granted.  It  is  enough  forme  that  the  States  now  claim  it  as  a  loan,  and  I 
am  willing  to  vote  to  pay  them.  *  *  *  I  vote  for  this  bill  on  the  pure  merits  of  the 
claim. 

Mr.  Wade  of  Ohio.  The  language  connected  with  the  original  grant — it  being  some- 
times called  a  gift,  sometimes  a  donation,  sometimes  an  advance,  sometimes  one  thing 
and  sometimes  another — would  seem  to  iiii])ly  that  perhaps  it  was  not  then  expected  the 
money  would  be  repaid.  All  these  considerations,  however,  did  not  satisfy  me  that  we 
ought  not  to  repay  the  money.  I  care  but  little  what  the  expectation  was  at  that  time. 
If  these  States,  actuated  by  magnanimity,  and  for  the  purpose  of  advancing  the  public 
good,  gave  us  money  to  erect  the  public  Ijuikhngs  at  that  day,  when  our  Treasury  was 
comparatively  empty,  and  when  it  was  really  an  object  to  have  such  ;i  donation,  I  would 
repay  them.  *  *  *  The  great  stubborn  fact  still  stands  out,  that  while  the  nation  was 
poor  we  availed  ourselves  of  the  generosity  of  those  States  and  took  the  money  which 
they  offered.  Whether  by  way  of  gift  or  loan  I  care  not.  At  all  events,  those  who  had 
the  riglit  to  say  on  what  con(iitions  they  granted  the  money,  now  say  it  was  by  way  of 
advancement,  to  be  repaid  at  some  convenient  time  in  the  future.  On  this  question  I 
will  not  stand  here  to  contend  with  a  sovereign  State.  When  she  has  made  an  advance- 
ment or  loan,  or  even  a  donation,  if  you  please  to  call  it  so,  and  we  have  availed  ourselves 
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of  its  benefits,  I  will  not,  when  she  asks  to  be  repaid,  and  when  we  have  an  overflowing 
Treasury,  stand  here  to  say  that  the  money  was  a  gift,  and  therefore  onght  not  to  be  paid. 
*  *  *  I  do  not  wish  to  have  this  Government  indebted  to  any  State  in  this  Union  or  to 
anybody.  I  shall  feel  that  it  is  under  an  obligation  to  the  States  of  Maryland  and  Vir- 
ginia until  this  money  shall  have  been  paid.  In  my  judgment,  the  money  ought  to  be 
repaid.  *  *  *  It  was  a  noble,  generous  act,  and  we  ought  now  to  respond  to  it  in  the 
same  spirit. 

Upon  the  question  of  interest  to  be  computed  in  cases  like  those  pending, 
not  only  does  simple  justice  demand  such  computation,  since  a  repayment 
of  the  money  was  first  demanded  by  the  States,  but  numerous  precedents 
sanction  this  course. 

Among  the  Acts  passed  to  provide  for  paying  interest  on  such  advances 
made  by  the  States  and  Territories  in  the  past  may  be  cited  those  on 
account  of  the  war  of  1812  and  1814,  for  the  Indians  wars,  and  for  the 
Mexican  war. 

The  payment  of  advances  made  for  the  use  of  the  Government  in  the 
Mexican  war  was  provided  for  by  a  general  Act  passed  June  2, 1848,  which 
contains  the  following  provision  with  reference  to  interest: 

That  in  refunding  money  under  this  Act  it  shall  be  lawful  to  pay  interest  at  six  per 
centum  per  annum  on  all  sums  advanced  by  States,  corporations,  or  individuals,  in  all 
cases  where  the  State,  corporation,  or  individual  has  paid  or  lost  interest,  or  is  liable  to 
pay  it.    (9  Stat.  L.,  p.  236.) 

In  the  report  of  the  Committee  on  Claims  of  the  Senate  (Report  No. 
8,  Forty-ninth  Congress,  first  session),  reported  January  6,  1886,  the  ques- 
tion of  the  payment  of  interest  by  the  United  States  Government  is  fully 
and  elaborately  discussed,  and  fifty-three  statutes  from  the  Statutes  at 
Large  are  quoted  showing  it  to  have  been  the  practice  of  the  Congress  to 
allow  interest. 

Reference  is  particularly  made  to  that  report  for  the  discussion  of  the 
general  question  of  paying  interest,  and  to  the  following  examples  selected 
from  said  Senate  report  on  payment  of  interest  on  "  advances:" 

5.  An  Act  approved  May  3, 1802,  provided  that  there  be  paid  Fulwar  Skipwith  the  sum 
of  $4,550,  advanced  by  him  for  the  use  of  the  United  States,  with  interest  at  the  rate  of  six 
per  cent  per  annum  from  the  first  of  November,  1795,  at  which  time  the  advance  was 
made.    (6  Stat.  L.,  p.  48.) 

27.  An  Act  approved  May  5,  1824,  directed  the  Secretary  of  the  Treasury  to  pay  to 
Amasa  Stetson  the  sum  of  $6,215,  "being  for  interest  on  moneys  advanced  by  him  for  the 
use  of  the  United  States,  and  on  warrants  issued  in  his  favor  in  the  years  1814  and  1815 
for  his  services  in  the  Ordnance  and  Quartermaster's  Department,  for  superintending  the 
making  of  army  clothing,  and  for  issuing  the  public  supplies."    (6  Stat.  L.,  298.) 

41.  An  Act  approved  February  17, 18.36,  directed  the  payment  of  the  sum  therein  named 
to  Marinus  W.  Gilbert,  being  the  interest  on  money  advanced  by  him  to  pav  off  troops  in 
the  service  of  the  United  States,  and  not  repaid  when  demanded.    (6  Stat.  L.,  622.) 

45.  An  Act  approved  July  7,  1838,  provided  that  the  proper  officers  of  the  Treasury  be 
directed  to  settle  the  accounts  of  Richard  Harrison,  formerly  consular  agent  of  the  United 
States  at  Cadiz,  Spain,  and  to  allow  him,  among  other  items,  the  interest  on  the  money 
advanced,  under  agreement  with  the  Minister  of  the  United  States  in  Spain,  for  the  relief 
of  destitute  and  distressed  seamen,  and  for  their  passages  to  the  United  States,  from  the 
time  the  advances  respectively  were  made  to  the  time  at  which  the  said  advances  were 
reimbursed.    (6  Stat.  L.,  734.) 

That  report  further  says  that — 

The  prevalent  idea  that  "the  Government  never  pays  interest"  has  grown  up  from  the 
practice  of  the  departments  which  do  not  allow  interest  except  where  it  is  specially  pro- 
vided for  in  cases  of  contracts  or  expressly  authorized  by  law.  But  this  usage  and  custom 
of  the  executive  departments  cannot  be  properly  regarded  as  the  settled  rule  and  policy 
of  the  Government,  for  its  action  upon  the  subject  of  interest  has  not  from  the  earliest 
time  conformed  to  such  usage.  On  the  contrary,  it  will  be  found,  upon  an  examination  of 
the  precedents  where  Congress  has  passed  Acts  for  the  relief  of  private  citizens,  that  in 
almost  every  case,  except  those  growing  out  of  the  late  war,  Congress  has  directed  the 
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aynient  of  interest  where  the  United  States  had  withheld  a  sum  of  money  which  had 
een  decided  by  competent  authority  to  be  due,  or  where  the  amount  due  was  ascertained, 
fixed,  and  certain.  The  highest  Court  of  the  country  has  also  affirmed  this  to  be  not  only 
the  practice  of  the  Government,  but  the  measure  of  its  duty.  Thus,  in  15  Wallace,  p. 
77,  wliere  the  suit  was  against  a  United  States  Collector  for  the'  recovery  of  taxes  illegally 
collected,  the  Supreme  Court  used  the  following  language  \ipon  the  subject  of  interest 
allowed  on  the  claim,  viz.: 

"  The  exception  is  to  the  instruction  that  if  the  jury  found  for  plaintiff  they  might  add 
interest.  This  was  not  contested  upon  the  argument,  and  we  think  it  clearlj'  correct. 
The  ground  for  the  refusal  to  allow  interest  is  the  presumption  that  the  Government  is  always 
ready  and  willing  to  pay  its  ordinary  debts.  Where  an  illegal  tax  has  been  collected,  the 
citizen  who  has  paid  and  has  been  obliged  to  bring  suit  against  the  Collector,  is  entitled 
to  interest  in  the  event  of  recovery  from  the  time  of  the  alleged  execution." 

The  Senate  report  from  which  the  above  extracts  are  taken  forcibly  states 
that: 

Your  comnn"ttee  have  directed  attention  to  these  numerous  precedents  for  the  purpose 
of  exposing  the  utter  want  of  foundation  of  the  often  repeated  assumption  that  "the 
Government  never  pays  interest."  It  will  really  be  admitted  that  there  is  no  statute  law 
to  sustain  this  position.  The  idea  has  grown  up  from  the  custom  and  usage  of  tlie 
accounting  officers  and  departments  refusing  to  allow  interest  generally  in  their  accounts 
witli  disbursing  officers,  and  in  the  settlement  of  unliquidated  domestic  claims  arising  out 
of  dealings  with  the  Government.  It  will  hardly  be  pretended,  however,  that  this  custom 
or  usage  is  so  "reasonable,"  well  known,  and  "certain"  as  to  give  it  the  force  and  effect  of 
law.  and  to  override  and  trample  under  foot  the  law  of  nations,  and  also  the  well  settled 
practice  of  the  Government  itself  in  its  intercourse  with  other  nations. 

A  great  Government  like  ours,  with  unlimited  resources  and  revenues  at  its  command, 
should  above  all  things  deal  justly  with  its  citizens,  and  certainly  with  the  States,  and 
particularly  when  the  States  have  dealt  so  liberally  and  generously  with  the  Government, 
as  Maryland  and  Virginia  did  when  they  advanced  the  money  to  construct  the  public 
buildings  at  Washington. 

Senator  Sumner  (Report  No.  4,  Forty-first  Congress,  first  session,  p.  10) 
remarks  that: 

If  the  claim  is  just,  the  precedent  of  paying  it  is  one  which  our  Government  should 
wish  to  establish.  Honesty  and  justice  are  not  precedents  of  which  either  governments 
or  individuals  should  be  afraid. 

Your  committee  therefore  recommend  the  passage  of  the  accompan3dng 
bill. 

VIEWS   OF   THE    MINORITY. 

The  undersigned,  from  the  Committee  on  Claims,  cannot  concur  in  the 
report  of  the  majority  on  the  bill  (H.  R.  2504)  to  provide  for  paying  cer- 
tain advances  made  to  the  United  States  by  the  States  of  Maryland  and 
Virginia.  The  proposition  embodied  in  the  bill  seems  to  have  been  before 
Congress  in  one  stage  or  another  for  at  least  thirty  years.  In  the  Forty- 
eighth  Congress,  first  session,  the  bill  was  referred  to  the  Judiciary  Com- 
mittee, and  the  views  of  the  minority  thereon  were  as  follows: 

VIEWS   OF   THE   MINORITY   OF   COMMITTEE. 

The  undersigned,  members  of  the  Committee  on  the  Judiciarv,  are  of  opinion  that  the 
States  of  Virginia  and  Maryland  have  no  claim  to  be  reimbursed  bv  the  United  States  for 
the  sums  furnished  by  those  States  toward  the  erection  of  the  first  National  public  build- 
ings at  Washington. 

It  is  well  known  that  both  before  and  after  the  adoption  of  the  Federal  Constitution 
there  was  a  serious  conflict  of  opinion  as  to  the  proper  location  of  the  National  Capital. 
A  great  number  of  places  were  claimants  for  it,  and  a  great  variety  of  considerations 
entered  into  the  question.  Some  might  be  called  general,  or  between  the  different  sec- 
tions of  the  country,  but  to  a  large  extent  it  was  a  strife  between  particular  localities, 
governed  l)y  the  ordinary  selfish  reasons  of  benefit  to  their  locality  and  special  advance- 
ment. The  special  advantages  of  such  location  within  a  State,  or  in  immediate  proximity 
to  it,  were  far  greater  at  that  day,  when  the  facilities  for  travel  and  communication  were 
so  slow  and  tedious,  than  they  would  be  now  when  railroad  and  telegraph  lines  have 
nearly  obliterated  time  and  distance.    That  Virginia  and  Maryland  should  have  felt  a 
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great  anxiety  to  have  the  National  Capital  located  upon  the  banks  of  the  great  navigable 
river  flowing  between  them  was  very  natural,  and  that  to  secure  such  great  advantages 
they  should  be  willing  to  bear  something  more  than  their  share  of  the  expense,  and  use 
that  as  an  argument  in  favor  of  their  location,  was  also  natural  and  probable. 

In  the  then  impoverished  condition  of  the  country  a  pecuniary  argument  of  this  sort 
woiild  have  an  influence  on  the  question  of  location  that  at  this  day  can  hardly  be  imag- 
ined. So  long  a  time  has  elapsed,  and  the  records  of  that  time  are  so  meager,  that  the 
purposes  and  motives  of  the  actors  in  these  early  transactions  must  be  determined  very 
much  by  what  seems  reasonable  and  probable. 

The  8tate  of  Virginia,  in  1789  (and  before  the  Act  of  Congress  of  July,  1790,  fixing  the 
permanent  seat  of  government),  passed  a  resolution  proposing  to  advance  $120,000  to  be 
applied  toward  the  erection  of  public  buildings,  "in  case  Congress  shall  deem  it  expedient 
to  establish  the  permanent  seat  of  government  of  the  United  States  on  the  banks  of  the 
Potomac,"  and  also  that  "the  Assembly  of  Maryland  should,  on  their  part,  advance  a  sum 
not  less  than  two  fifths  of  the  sum  advanced  by  this  State  for  the  same  purpose." 

After  this  action  by  Virginia  Congress  passed  the  Act  of  July,  1790,  fixing  the  seat  of 
government  on  the  banks  of  the  Potomac. 

The  foiarth  section  of  that  Act  authorized  the  President  to  accept  "grants  of  money" 
to  be  used  in  defraying  the  expense  of  purchasing  a  site  and  erecting  public  buildings 
thereon. 

In  our  judgment  there  is  no  room  for  doubt  that  this  provision  was  inserted  in  view  of 
the  action  of  Virginia  and  the  expected  action  of  the  State  of  Maryland,  and  shows,  in 
the  clearest  possible  manner,  that  Congress  understood  the  proposition  to  be  one  of  a  gift 
of  money  by  those  States,  and  not  a  proposition  to  make  a  loan. 

Two  considerations  seem  to  the  undersigned  quite  conclusive  that  the  proposition  was 
intended  as  one  of  gift  and  not  of  loan: 

First — That  the  proposition  to  loan  such  a  sum  of  money,  to  be  repaid,  should  be  offered, 
conditioned  upon  a  certain  location.  Upon  its  very  face  it  appears  that  the  offer  was 
expected  to  influence  the  location,  and  if  it  was  only  an  offer  of  a  loan,  it  seems  trifling. 

Second — If  the  affair  was  only  a  loan  it  seems  singular  that  such  offer  should  be  on  con- 
dition that  Maryland  should  also  make  a  lesser,  but  proportional  loan.  Treated  as  a  grant 
or  gift  these  conditions  are  harmonious  and  reasonable;  but  on  the  theory  of  a  loan  of 
money,  to  be  repaid,  they  seem  trivial.  The  majority  report  assumes  that  the  word  used 
in  the  resolutions  of  both  States,  advance,  imports  a  loan. 

We  deny  this.  That  is  not  either  the  legal  or  ordinary  use  of  the  word.  In  the  case  of 
a  loan  of  money,  to  be  repaid,  the  word  is  never  used.  A  factor  or  consignee  of  goods  for 
sale  advances  a  part  of  the  price  to  the  owner,  for  which  he  holds  a  lien  on  the  goods  to  be 
taken  from  the  proceeds  of  the  sale.  A  man  advances  money  to  the  contractor  who  has 
contracted  to  build  his  house,  to  be  reckoned  as  a  part  of  the  contract  price. 

A  parent  advances  money  to  his  child,  to  be  reckoned  as  a  portion  of  the  child's  share 
in  his  estate  when  divided'  But  on  a  loan  of  money,  which  creates  a  debt,  to  be  repaid, 
we  know  of  no  such  use  of  the  word,  and  we  think  it  does  not  import  a  loan. 

The  word  might  be  used  so  that  in  connection  with  the  surrounding  circumstances  it 
might  establish  a  loan ;  but  its  use  in  this  case,  connected  with  the  circumstances  under 
which  it  was  itsed,  proves  quite  the  contrary. 

But  whatever  may  be  the  construction  or  legal  meaning  of  the  word  "advance,"  as  used 
by  Virginia  and  Maryland  in  their  resolutions,  there  is  no  doubt  or  dispute  as  to  the  Act 
of  Congress  under  which  the  money  was  paid.  The  President  was  authorized  to  accept 
"grants  of  money."    He  was  not  authorized  to  borrow  money  or  accept  loans  of  money. 

The  majority  of  the  committee  argue  that  if  a  party  accepts  money  of  another,  he  accepts 
it  as  ottered,  and  that  he  cannot  change  the  character  of  the  transaction  by  saying  ne 
accepts  it  for  a  different  purpose  or  upon  other  terms.  This  may  be  true  as  between  indi- 
viduals, but  when  a  party  pays  money  to  a  public  officer  who  has  been  authorized  by  law 
to  receive  it  for  a  particular  purpose,  and  upon  special  terms,  he  must  be  held  to  accept 
those  terms,  because  otherwise  the  officer  has  no  official  authority  to  receive  the  money. 

The  reference  to  the  letter  of  General  Washington,  we  think,  proves  nothing  in  favor  of 
the  proposition  that  this  was  a  loan  to  be  repaid.  The  Government  was  bound  to  use  the 
money  for  the  purpose  for  which  it  was  given.  The  commissioners  to  expend  the  money 
were  bolind  to  keep  an  account  of  all  moneys  received  and  exiDended  by  them  from  what- 
ever source  the  money  came. 

When  General  Washington's  letter  was  written,  in  1793,  it  appeared  that  the  money 
received  from  Virginia  and  Maryland  had  not  all  been  expended  on  the  objects  for  which 
it  was  appropriated.  It  was  this  state  of  things  to  which  General  Washington  was 
referring,  and  not  at  all  to  any  obligation  to  repay  a  loan.  If  it  was  a  loan,  and  to  be 
repaid  at  all  events,  it  was  not  of  much  consequence  what  were  the  details  of  the  expendi- 
tures. 

The  report  of  Mr.  Meigs,  referred  to  in  the  majority  report,  speaks  of  these  moneys  as 
"  the  donations  of  Virginia  and  Maryland."  Nothing  appears  in  all  the  early  history  of  this 
matter,  in  our  judgment,  to  show  that  anybodj'  then  thought  of  any  repayment  of  this 
money,  or  that  it  was  anything  but  a  donation  or  gift. 

The  benefits  derived  by  the  Government  from  the  arrangement  with  the  land  owners, 
by  which  the  lots  of  the  new  city  were  divided  between  them,  does  not  seem  to  have  any- 
thing to  do  with  the  question.^'  This  was  a  contract  with  private  parties,  and  not  with 
Virginia  or  Maryland. 
The  undersigned,  notwithstanding  the  staleness  of  this  claim,  would  not  suggest  that  as 
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any  bar  to  its  allowance,  if  they  could  feel  there  was  ever  a  just  claim.  It  was  fifty  j'ears 
before  Maryland  set  up  any  claim  to  have  this  money  repaid,  and  nearly  sixty  years 
before  Virginia  waked  up  to  her  rights  in  this  respect.  It  is  said  that  during  this  time  the 
National  Governnient  was  poor,  and  these  States  acted  the  ordinary  part  of  a  rich  and 
lenient  creditor  to  a  poor  debtor.  But  years  before  either  State  made  any  claim  to  have 
this  money  repaid,  the  Treasury  of  the  United  States  had  become  so  plethoric  that  they 
had  to  resort  to  the  doubtful  relief  of  distributing  its  surplus  to  the  States.  We  think  it 
may  at  least  be  suggested  that  the  long  delay  to  assert  this  claim  by  these  States  arose 
from  a  consciousness  that  no  such  claim  existed.  A  word  as  to  the  action  of  a  former 
Senate,  and  the  debate  on  this  claim  by  former  eminent  Senators,  will  conclude  all  we 
desire  to  say. 

Each  of  the  Senators  who  participated  in  that  debate  stated  that,  in  his  judgment,  it 
made  no  diff'ei'ence  whether  this  money,  advanced  by  these  States,  was  as  a  gift  or  a  loan, 
that  in  either  view  it  ought  to  be  repaid.  We  do  not  agree  at  all  with  those  eminent  Sen- 
ators. If  the  Government  borrowed  this  money,  and  has  not  paid  it,  it  ought  to  do  so; 
but  if  the  money  was  given  by  these  States  to  the  United  States,  and  especially  if  it  was 
given  in  view  of  securing  greater  benefits  to  themselves  thereby,  as  we  think  it  was,  then 
there  is  no  obligation  on  the  part  of  the  United  States  to  return  the  money,  and  there  is 
no  more  justice  in  returning  it,  or  constitutional  power  to  return  it,  than  to  make  a  gift 
to  anj^  other  State  or  person. 

The  books  of  the  Treasury  Department  do  not  show  that  this  claim  was  ever  recognized 
as  an  obligation  of  the  Government,  in  any  form  or  in  any  sense.  But  it  does  appear  that 
within  a  few  years  after  the  National  Capital  was  located  at  Washington  the  United  States 
borrowed  several  hundred  thousand  dollars  from  the  State  of  Marjdand,  which  was  to  be 
paid  in  four  annual  installments,  and  that  the  same  was  paid  in  installments  as  agreed. 

If  this  claim  now  made  by  Maryland  was  then  understood  to  have  been  a  loan,  it  is 
very  singular  that  it  should  not  have  been  presented  and  adjusted.  This  fact  furnishes 
another  quite  conclusive  reason  to  our  minds  that  this  money  was  understood  to  be  a 
donation,  and  not  a  loan. 

LUKE  P.  POLAND. 

S    W.  MOULTON. 

M.  A.  McCOID. 

THOMAS  M.  BROWNE. 

E.  B.  TAYLOR. 

T.  B.  REED. 

H.  BISBEE,  Jr. 

While  admitting  that  the  word  advance  sometimes  imports  a  loan,  yet 
because  of  the  remaining  reasons  set  forth  in  the  "views"  above  recited, 
the  undersigned  cannot  concur  with  the  majority.  As  to  the  allowance 
for  interest,  it  may  be  observed  that  there  was  no  evidence  produced 
showing  that  the  State  of  Virginia  ever  paid  any  interest  upon  the  specific 
sum.  Maryland  seems  to  have  disposed  of  some  of  her  public  domain  to 
raise  her  amount.  Another  consideration  ought  not  to  be  lost  sight  of. 
The  Government  of  the  United  States  is  now  the  holder  of  a  large  number 
of  bonds  of  the  State  of  Virginia,  upon  which  remains  unpaid  large  arrears 
of  interest.  There  is  also  charged  against  the  State  of  Virginia  upon  the 
books  of  the  Treasury  Department  for  unpaid  taxes,  under  the  Direct  Tax 
Act  of  1861,  the  sum  of  .$213,501  30.  Not  only  is  no  provision  made  in 
the  bill  for  the  offsetting  of  either  of  these  items,  but  the  bill  expressly 
authorizes  and  directs  the  Secretary  of  the  Treasury  to  pay  to  the  Treas- 
urers of  the  States  of  Maryland  and  Virginia  the  amounts  found  to  be  due 
them,  respectively,  under  the  provisions  of  this  Act. 

JAMES  BUCHANAN. 
WM.  WARNER. 


Forty-ninth  Congress,  first  session.    House  of  Representatives.    Report  No.  519. 

CLAIM  OF  CERTAIN  STATES  AND  THE  CITY  OF  BALTIMORE. 

February  13,  1886 — Committed  to  the  Committee  of  the  Whole  House 
on  the  state  of  the  Union  and  ordered  to  be  printed. 
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Mr.  Trigg,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT. 
[To  accompany  Bill  H.  R.  2948,  with  amendment.] 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (H.  R.  2948) 
directing  the  Secretary  of  the  Treasury  to  examine  and  settle  the  accounts 
of  certain  States  and  the  City  of  Baltimore,  growing  out  of  moneys  expended 
by  said  States  and  the  City  of  Baltimore  for  military  purposes  during  the 
war  of  1812,  have  had  the  same  under  consideration,  and  ask  leave  to  sub- 
mit the  following  report: 

During  the  war  of  1812-14  -n-ith  Great  Britain,  the  States  of  ^lassa- 
chusetts.  New  York.  Pennsylvania.  Delaware.  Maryland.  Virginia.  South 
Carohna,  and  the  City  of  Baltimore,  expended  certain  moneys  for  military 
purposes.  After  many  years  the  United  States,  acknowledging  the  debt  to 
be  just  and  payable  with  interest,  refunded  the  money  with  interest:  but 
the  rule  of  casting  interest  that  was  applied  was  to  compute  interest  on  the 
sum  advanced  by  the  State  from  the  date  of  advancement  up  to  the  time 
of  refunding  to  the  State  by  the  United  States  any  portion  of  the  sum 
advanced,  deduct  the  sum  refunded  from  the  advancement,  and  then  com- 
pute interest  on  the  balance:  and  so  on  until  the  final  payment  of  the  prin- 
cipal. The  aggregate  of  the  interest  column  so  computed  was  the  amount 
of  interest  paid  (see  Second  Auditor's  Report  of  October  30.  1858).  In 
other  words,  the  payments  were  applied  first  to  the  payment  of  the  princi- 
pal, and  after  the  principal  was  wholly  extinguished,  then  to  the  several 
items  in  the  column  of  interest. 

Against  this  mode  of  computing  interest  the  States  formally  protested 
(S.  Doc.  second  session  Twenty-second  Congress.  1832-33).  It  was  a  plain 
neglect  and  refusal  of  the  United  States  to  refund  the  whole  amount  bor- 
rowed. To  illustrate:  Suppose,  in  the  emergency  of  war.  Virginia,  one  of 
the  States,  should  borrow  a  million  of  dollars  at  six  per  cent,  and  advance 
the  amount  to  the  United  States.  Sixteen  years  afterward,  when  the  inter- 
est would  about  equal  the  principal,  the  United  States  should  refund  a 
million,  but  insist  that  it  shall  be  applied  to  the  payment  of  the  principal. 
Sixteen  years  afterward  another  milhon  is  refunded,  and  it  is  applied  to 
the  payment  of  the  item  of  interest:  the  interest  not  bearing  interest,  the 
whole  debt,  principal  and  interest,  would  be  paid,  according  to  this  mode 
of  adjustment.  Meanwhile  Virginia  has  paid  her  creditors  one  million  of 
interest  during  the  first  sixteen  years,  another  million  during  the  second 
period  of  sixteen  years,  and  still  owes  the  million  of  principal.  Virginia, 
in  the  case  supposed,  paid  out  a  million  dollars  more  than  the  United 
States  refunded.  If  one  borrowed  a  thousand  at  six  per  cent  to  lend  a 
friend  in  distress,  and  after  sixteen  years  the  friend  should  repay  a  thou- 
sand dollars,  but  compel  the  lender  to  accept  it  in  full  of  the  principal,  and 
sixteen  years  afterward  should  pay  another  thousand  dollars  in  full  of  the 
interest,  leading  his  friend  still  in  debt  for  the  principal,  what  Court  would 
sanction  such  a  settlement,  and  what  justice  would  there  be  in  it?  Yet 
such  is  the  treatment  received  by  the  States  that  made  advances  to  the 
United  States  in  the  war  of  1812-14.  It  is  e^-ident  that  the  United  States 
have  not  refunded  in  full  the  advances  made  by  the  States  embraced  in 
this  bill. 

It  was  not  until  the  Act  of  March  3.  1857.  that  partial  redress  was 
obtained.     By  that  Act  a  reexamination  and  readjustment  of  the  accomit 
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of  the  State  of  Maryland  was  directed  to  be  made,  and  it  was  pro^^ded 
that  in  the  calculation  of  interest  the  following  rules  should  be  observed: 

Interest  shall  be  calculated  up  to  the  time  of  any  payment  made.  To  this  interest  the 
paj'ment  shall  be  first  applied,  and,  if  it  exceeds  the  interest  due,  the  balance  shall  be 
applied  to  diminish  the  principal;  if  the  payment  fall  short  of  the  interest,  the  balance  of 
interest  shall  not  be  added  to  the  principal  so  as  to  produce  interest.  Second,  interest 
shall  be  allowed  on  such  sums  only  on  which  the  State  either  paid  interest  or  lost  interest 
by  the  transfer  of  an  interest-bearing  fund. 

Under  this  Act  Mar3'land  received  the  additional  sum  of  $275,770  23, 
and  on  the  eighth  of  Jul}'',  1870,  an  Act  was  passed  directing  the  accounts 
between  the  United  States,  and  Massachusetts  and  Maine,  to  be  reopened 
and  readjusted,  and  Massachusetts  received  the  sum  of  $678,362  42,  of 
which  one  third  was  allotted  to  the  State  of  Maine  as  an  integral  part  of 
Massachusetts  when  the  advances  were  made. 

Pre\'iously  to  this  period,  however,  the  account  between  the  United  States 
and  the  State  of  Alabama  had  been  settled  on  the  basis  of  the  Maryland 
settlement.  Indeed  the  bill  now  under  consideration  passed  the  Senate  of 
the  United  States  by  a  vote  of  thirty-three  yeas  to  nineteen  nays,  on  the 

day  of ,  1857.     It  went  to  the  House  of  Representatives, 

which  substituted  for  this  bill  the  follo^\'ing,  which  was  subsequently  con- 
curred in  by  the  Senate,  and  stands  as  the  ninth  section  of  the  Act  of  that 
session: 

And  be  it  further  enacted,  That  the  Secretary  of  the  Treasury  be  instructed  to  report  to 
Congress  at  its  next  regular  session,  all  applications  made  by  State  authority  of  the  States 
and  cities  for  the  reopening  and  reexamination  of  the  settlements  heretofore  made  with 
such  States  and  cities,  and  upon  the  principle  of  readjustment  upon  which  such  claims 
are  based,  and  the  amount  thereof;  and  the  Secretary  of  the  Treasury  is  further  instructed 
to  report  to  Congress,  at  its  next  regular  session,  the  gross  amount  that  will  be  required 
to  pay  such  claims  to  the  States  and  cities  of  the  United  States.  (11  Stat,  at  Large,  p.  326, 
an  Act  making  appropriations  for  civil  service,  approved  June  12, 1858.) 

The  Secretary  of  the  Treasury  made  his  report  at  the  next  session  of 
Congress,  showing  an  aggregate,  computing  interest  down  to  the  date  of  his 
report,  of  $1,588,521  69,  as  follows: 

South  Carolina --  |201,230  90 

Virginia -.. 1,070,683  35 

Delaware... 18,540  97 

New  York 48,896  21 

Pennsylvania 218,.507  71 

City  of  Baltimore 23,662  55 

Total $1,588,521  69 

(See  Ex.  Docs.,  second  session  Thirty-fifth  Congress,  vol.  5.) 

But,  according  to  the  same  report,  the  following  amounts  only  are  due  in 
principal  to  the  several  States: 

South  Carolina 178,996  41 

Virginia 734,069  60 

Delaware 6,341  99 

New  York... 27,361  81 

Pennsylvania 71,411  19 

City  of  Baltimore 8,027  55 

The  principal  amount  due  Virginia  in  the  above  report  is  evidently  a 
mistake  against  the  Government  of  the  United  States.  The  amount 
claimed  by  the  State  as  approximately  correct,  is  $339,212. 

These  are  the  States  embraced  in  this  bill.     None  others  have  unsettled 


accounts  with  the  Government  of  the  United  States  growing  out  of  moneys 
expended  during  the  war  of  1812. 

This  bill  proposes  to  apply  to  the  above  States  that  made  similar  advances 
the  same  rule  of  computing  interest  which  was  applied  in  the  case  of  Mary- 
land— a  rule  which  has  been  long  and  firmh'  established  by  the  decisions 
of  the  Supreme  Court  of  the  United  States,  by  the  practice  of  every  State 
in  the  Union,  and  adopted  for  many  years  past  by  the  accounting  officers 
of  the  Treasur}'. 

The  bill  gives  simple  (not  compound)  interest  on  any  balance  of  princi- 
pal that  may  be  found  unpaid,  upon  the  proposed  basis  of  settlfment,  until 
its  pajTuent  by  the  United  States.  It  pro%ides  for  an}'  and  all  projjer  oflF- 
sets  which  the  United  States  may  have  against  any  of  the  States  hereby 
entitled. 

In  this  particular  your  committee  deem  it  proper  to  recommend  and 
report  an  amendment  to  the  bill  referred  to  them,  providing  for  the  deduc- 
tion of  any  balance  due  from  an}-  of  said  States  on  account  of  the  direct 
tax  apportioned  by  the  Act  of  August  5.  1861.  unless  .some  general  Act  is 
passed  otherwise  disposing  of  the  matter,  and  also  pro^'iding  that  any  mima- 
tured  bonds  of  any  of  said  States  held  by  the  United  States  shall,  with  the 
interest  due  and  unpaid  to  July  8.  1870.  be  credited  and  deducted  in  said 
settlement  as  of  that  date.  The  Government  holds  the  bonds  of  the  State 
of  Virginia  issued  in  1860  to  the  amount  of  1581,800,  which  ^iU  not  mature 
until  the  year  1894,  and  also  holds  similar  bonds  of  the  State  of  South 
Carolina. 

This  date  (July  8,  1870)  was  adopted  by  ^-our  committee  because  it 
seemed  to  them  equitable  and  just. 

On  the  first  day  of  January,  1859,  as  shown  by  the  report  of  the  Secretary 
of  the  Treasury  hereinbefore  referred  to,  there  was  due  the  State  of  Virginia 
over  $1,000,000.  of  which  more  than  two  thirds  was  interest.  She  had 
been  demanding  a  settlement  and  payment  for  years.  Not  being  able  to 
obtain  what  she  asked,  it  is  claimed  that  in  her  extremity  she  borrowed 
from  the  Government  the  amount  represented  by  the  aforesaid  bonds.  To 
require  these  bonds  not  yet  due  to  be  now  paid  with  the  interest  due  thereon, 
seems  unjust,  as  it  woidd  in  effect  allow  the  Government  in  1860,  with  a 
fund  that  should  have  paid  a  portion  of  the  interest  she  then  owed,  to  cre- 
ate an  interest-bearing  fund  which  would,  if  she  should  arbitrarily  delay 
the  settlement  long  enough,  absorb  the  larger  debt  she  justh'owed  the  State. 
It  was  insisted  that  the  bonds  should  be  apphed  as  a  pa}'ment.  or  set-off.  as 
of  their  date  in  1860,  but  your  committee,  as  before  stated,  adopted  July  8, 
1870,  because  that  seemed  to  them  equitable  and  just,  and  because  at  that 
time  a  similar  bill  for  the  rehef  of  the  State  of  Massachu-setts  was  passed, 
and  there  seems  no  valid  reason  why  the  settlement  should  not  then  have 
been  made  with  the  other  States. 

In  conclusion,  the  committee  recommend  a  settlement  of  the  accounts  of 
the  United  States  with  the  other  States  by  the  same  rule  of  computing 
interest  that  was  applied  in  the  case  of  Mar^dand.  It  makes  this  recom- 
mendation because  the  rule  itself  is  just  and  equitable:  because,  otherwise, 
the  money  advanced  will  not  be  fully  repaid:  because  the  rule  has  been 
applied  to  some  of  the  States,  and  if  applied  to  one  should  be  applied  to  all: 
and  because  the  rule  has  been  repeatedly  approved  by  the  Supreme  Court  of 
the  United  States  and  sanctioned  by  the  practice  of  every  State  in  the 
Union,  and  for  many  years  past  followed  in  similar  cases  by  the  accounting 
officers  of  the  Treasury. 

Therefore,  the  committee  report  the  accompan^-ing  bill  with  the  follow- 


553 

ing  amendment:  At  the  end  of  said  bill,  in  the  twenty-fourth  line,  after  the 
word  '■  required,"  add  the  following,  viz.: 

Also  making  a  deduction  as  of  the  eighth  day  of  July,  1870,  of  the  amount 
of  'principal  and  interest  due  at  that  date  upon  any  bonds  of  the  said  States, 
matured  or  iinmatured,  held  by  the  United  States,  surrendering  said  bonds  so 
far  as  they  are  included  in  said  settlement;  provided,  also,  that  the  balance 
remmning  due  of  the  direct  tax  apportioned  to  the  State  of  Virginia  by  the 
Direct  Tax  Act  of  August  5, 1861,  be  held  and  treated  as  a  proper  set-off  against 
the  claims  of  the  State  of  Virginia  in  the  adjustment  herein  required,  unless 
Congress  shall  otherwise  provide  by  general  laiv,  releasing  all  claims  for  said 
direct  tax  or  refunding  all  payments  of  such  tax  heretofore  paid. 

And  respectfully  recommend  its  passage,  and  ask  leave  to  submit  as  a 
part  of  this  report,  the  following  extracts  from  debate  in  the  United  States 
Senate  on  this  subject  (see  Congressional  Globe,  volume  36,  part  3,  page 
2540,  first  session  Twenty-fifth  Congress) : 

Ix  Senate,  May  31,  1858. 

Mr.  Iverson.  No,  sir;  no  more  than  was  the  case  of  the  State  of  Maryland.  The  Act 
in  rehition  to  Maryland  directs  that  "  the  proper  accounting  officers  of  the  Treasury  be 
and  they  are  hereby  authorized  and  directed  to  reexamine  the  accounts  between  the 
United  States  and  the  State  of  Maryland,  as  the  same  was  from  time  to  time  adjusted 
under  the  Act,"  etc. 

That  proposed  a  reexamination  of  an  account  which  had  been  adjusted,  did  it  not  ?  Pre- 
cisely. Whether  the  account  had  been  closed  or  not,  whether  it  had  been  adjusted  or  not, 
whether  it  was  still  in  existence  or  not,  this  Act  directed  the  accounting  officers  to  reex- 
amine the  account  for  interest,  and  make  the  computation  on  a  particuhir  basis.  It  was 
done  in  the  case  of  Alabama.  I  desire  to  apply  the  same  rule  to  all  the  States.  It  is  just, 
equitable,  and  proper,  if  you  apply  it  to  two  States,  that  you  should  give  it  to  all.  I  do 
not  know  that  my  State  is  interested  to  any  great  extent.  The  State  of  South  Carolina  is 
interested,  and  her  account  has  not  been'  settled.  The  Controller  of  that  State,  in  his 
report  to  the  Governor,  made  a  few  years  ago,  states  the  difficulties  between  the  account- 
ing officers  of  the  United  States  and  himself.  That  account  is  still  lying  open.  The  State 
of  South  Carolina  protested  against  the  settlement  by  its  officers  at  that  time.  This 
amendment  will  meet  that  case,  and  authorize  the  accounting  officers  to  readjust  the 
accounts  of  South  Carolina  on  the  basis  applied  to  the  State  of  Maryland.  This  amend- 
ment simply  directs  that  the  provisions  and  i)rinciples  applied  under  the  twelfth  section  of 
the  Act  of  1857,  to  Maryland,  shall  be  applied  to  all  the  States.  It  does  not  reopen 
accounts. 

Mr.  Benjamin.  "Will  the  Senator  from  Georgia  give  us  some  information  on  one  or  two 
points  suggested  by  his  amendment?  First — In  what  way  this  matter  comes  before  the 
committee  of  which  he  is  the  organ?  Is  there  a  claim  from  the  States?  Has  it  been 
referred  to  the  committee  on  behalf  of  the  States? 

Mr.  Iverson.  Yes,  sir;  a  memorial  from  the  State  of  South  Carolina  was  referred  to  the 
(Committee  on  Claims;  and  it  was  upon  that  memorial  that  the  committee  have  predicated 
their  amendment. 

Mr.  Benjamin.    A  general  section. 

Mr.  Iverson.  Yes.  a  general  section,  believing  that  it  was  equitable  to  applv  the  rule  to 
all  the  States. 

Mr.  Benjamin.  The  next  question  I  would  desire  to  ask  the  Senator  is :  If  he  has  any 
idea  what  the  amount  involved  in  this  appropriation  will  be? 

Mr.  Iverson.  I  have  no  idea.  The  Comptroller  of  the  State  of  South  Carolina  alleges 
in  his  report  to  the  Governor  of  that  State,  which  I  have  in  my  hand,  that  in  the  settle- 
ment between  him  and  the  accounting  officers  of  the  United  States,  the  State  of  South 
Carolina  lost  .$-55,000  in  interest.  That  is  the  difference  between  the  mode  of  computation 
of  the  accounting  officers  and  the  mode  of  accounting  as  regulated  by  the  Act  in  relation 
to  Maryland.  I  do  not  know  how  other  States  maj'  be  affected.  I  Vlo  not  suppose  the 
amounts  are  very  large.  I  expect  that  the  amount  of  the  State  of  South  Carolina  is 
larger  than  that  of  any  other  State. 

Mr.  Benjamin.  It  does  not  seem  to  me  that  this  section  is  liable  to  the  objection  made 
by  the  Senator  from  Virginia.  This  is  not  to  pay  a  private  claim  of  the  State  of  South 
Carolina.  It  is  a  general  rule  by  which  the  Treasury  is  to  be  guided  in  its  settlements 
with  the  States;  and  we  have  already  sanctioned  the  payments  to  some  of  the  States  on 
this  basis;  this  section  provides  that  even  in  cases  which  have  already  been  closed  by  the 
Comptroller  of  the  Treasury,  not  to  the  satisfaction  of  the  State,  as  the  Senator  from*  Vir- 
ginia suggests,  but  to  the  dissatisfaction  of  the  State,  the  account  shall  be  reopened  and 
examined,  and  settled  according  to  principles  which  we  have  declared  to  be  just.  The 
idea  of  applying  a  payment  made  at  anj-  time  by  the  Government  of  the  United  States  to 
the  extinction  of  a  jiart  of  the  capital  of  the  debt  due  to  a  State  whilst  there  remains 
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interest  unsatisfied,  is  contrary  to  all  principle,  to  every  rule  by  which  computation  of 
payments  is  made.  The  t?tate  of  South  Carolina  having  presented  this  memorial,  if  the 
proposition  of  the  Senator  from  Georgia,  now,  was  to  pay  that  claim,  1  admit  it  would  be 
a  private  claim ;  but  the  committee,  instead  of  treating  this  as  a  private  claim,  preferred 
to  report  a  section  which  amounts  to  a  general  law,  for  the  very  reason  that  they  are  not 
willing  to  act  upon  the  claim  of  one  State  as  a  private  claim.  My  State  has  no  interest  in 
this  question;  but  I  do  think  that  justice  requires  that  the  adjustment  of  these  accounts 
with  the  States  should  be  made  all  upon  the  same  footing:  and,  as  it  has  already  been 
made  on  this  footing  with  the  States  of  Alabama  and  Maryland,  I  cannot  conceive  why 
South  Carolina  shotild  be  made  an  exception,  or  any  other  "State  which  has  had  accounts 
to  adjust  with  the  General  Government.  It  is  a  general  rule  now  provided  by  Congress 
for  the  settlement  of  accounts  with  States,  and  the  mode  of  adjusting  the  interests  that 
arise  in  accounts  with  States.  It  is  not  an  appropriation  for  the  benefit  of  the  State  of 
South  Carolina.  The  committee,  it  appears  to  me,  have  carefully  avoided  reporting  a  pri- 
vate claim,  and  have  ex  industria  changed  the  legislation  into  a  general  law.  I  do  not  see 
that  it  comes  under  the  rule  of  the  Senate  which  has  been  cited,  and  I  shaU  vote  for  the 
amendment. 

The  Presiding  Officer.  Inasmuch  as  authority  is  given  by  the  rules  to  take  the  opinion 
of  the  Senate  on  questions  of  this  sort,  and  inasmuch  as  the  facts  in  this  case  are  dis- 
puted, the  Chair  will  submit  the  question  of  order  to  the  people. 

Mr.  Hamlin.  I  think  the  matter  has  been  so  clearly  and  so  well  stated  by  the  Senator 
from  Louisiana  that  really  there  can  be  no  doubt  about  it.  Certainly  there  is  none  in  my 
mind;  and  I  have  only  risen  for  the  purpose  of  inviting  the  attention  of  the  Senate  to  its 
action  on  other  cases  which  I  think  are  very  similar,  if  not  entirely  parallel  to  this.  We 
pass  pension  laws  in  which  we  prescribe  the'time  of  service;  we  prescribe  the  rules  which 
shall  entitle  the  person  to  a  pension.  We  find,  outside  of  that  class  of  pensions,  a  very 
large  class  of  cases  that  come  very  nearly  up  to  the  rules  we  have  prescribed;  they  come 
here,  and  what  is  done  ?  Our  Committee  on  Pensions  recommend  this  special  case,  and 
that  special  case,  and  they  are  passed.  By  and  by  we  see  there  are  so  many  special  cases 
that  we  remove  the  limitation  by  general  "law,  and  it  has  been  done  in  appropriation  bUls, 
preciselv  in  the  wav  now  proposed. 

I  wUlcite  an  instance.  We  removed  the  limitations  as  to  the  time  or  mode  of  proof 
required  at  the  Department,  and  that  takes  in  a  whole  class  of  cases.  True,  if  each  one 
came  here  and  asked  action  separatelybyitself.it  would  be  a  private  claim;  but  you 
make  a  general  law  to  include  all  cases.    That  is  precisely  this  case. 

I  refer,  now.  to  an  instance  in  my  mind,  with  regard  to  those  who  drew  pensions  for 
revolutionary  service.  You  prescribed,  originally,  that  only  those  widows  of  revolu- 
tionarv  soldiers  should  draw  a  pension  who  were  niarried  previous  to  1783. 1  think.  Then 
you  limited  it  to  1794;  and  then  you  limited  it  to  1800,  because  you  found  such  a  large 
number  of  cases  coming  so  nearlv  up  to  the  time,  that  it  was  deemed  advisable  to  extend 
it.  The  last  amendment,  I  recollect  distinctly,  because  I  drew  it.  was  ingrafted  on  an 
appropriation  bUl  in  18.53.  and  it  was  to  meet  a"class  of  special  cases  here  pending. 

Mr.  Green.  I  will  inquire  when  the  rule  is  to  apply  under  the  resolution  adopted  this 
morning,  for  a  recess,  to-day  or  to-morrow  ? 

The  Presiding  Officer.    To-morrow. 

Mr.  Green.    Then  I  move  that  the  Senate  do  now  adjourn. 

Mr.  Hunter.    I  hope  that  we  shall  get  through  with  this  bUl. 

Mr.  Green.  We  cannot  get  through,  because  I  have  an  amendment  to  offer,  and  so 
have  others. 

Mr.  Hunter.    Let  us  hear  them. 

The  motion  to  adjourn  was  not  agreed  to. 

The  Presiding  Officer.  WUl  the  Senate  receive  the  amendment  proposed  by  the  Senator 
from  Georgia  ? 

The  amendment  was  received. 

The  Presiding  Officer.    The  question  now  is  on  agreeing  to  the  amendment. 

Mr.  Hunter.  The  amendment  is  a  proposition  which  certainly  ought  to  receive  some 
examination  before  it  is  passed.  We  ought  to  know  how  nmch  "money  it  wUl  take  from 
the  Treasurv ;  we  ought  to  know  what  changes  it  is  to  make  in  the  principles  on  which 
accounts  have  been  settled  with  States.  I  apprehend  it  will  be  found  that  it  makes  other 
changes  besides  the  one  which  has  been  referred  lo  by  the  Senator  from  Louisiana,  the 
mode  of  stating  the  account  as  to  interest  and  principal.  I  believe  there  have  been  some 
rules  as  to  whether  interest  shall  be  allowed  to  States  at  all,  and  upon  which  settlements 
have  been  made  with  most  of  the  States,  and  that  will  be  changed  if  this  provision  be 
adopted;  and  it  is  probable  that  under  the  change  it  will  be  found  that  very  large  sums 
will  be  due  to  the  States  of  this  Union.  I  have  no  doubt  that  most  of  the  old  States 
would  come  in  if  this  amendment  be  adopted,  and  some  of  them  might  claim  very  largely. 
This  is  eminently  a  subject  for  separate  legislation.  We  ought  to  know  what  changes  are 
made.  We  ought  to  know  whether  under  this,  amendment  we  shall  not  pay  to  some 
States  interest  on  claims  on  which  interest  has  never  been  voted. 

The  first  de\-iation,  if  I  remember,  was  in  the  case  of  Alabama;  but  there  it  was  deter- 
mined to  make  certain  allowances  of  interest,  because  the  State  had  paid  the  interest. 
iDccause  it  had  sold  stocks,  as  was  done  in  Maine ;  and  an  exception  was  made  in  the  case 
of  Alabama  for  that  reason.  I  believe  that  was  the  case  also  in  Maryland,  where  the 
allowance  was  on  the  principle  of  the  Alabama  case.  Unless  you  treat  this  as  having 
arisen  out  of  those  exceptional  circumstances,  you  wiU  reopen  all  the  settlements  that 
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have  been  made  with  the  States;  and  you  will  pass  out  of  the  Treasury  a  large  sum  of 
money,  in  my  opinion.  I  speak,  though,  only  from  general  recollection;  I  have  had  no 
time  to  examine  the  amendment  particularly;  but  I  am  afraid  it  will  be  found  when  we 
come  to  see  the  effect  of  it — if  it  should  be  adopted — that  it  will  go  much  further  than 
any  of  us  suppose. 

Sir.  Fessenden.  The  Senator  from  Virginia,  if  he  would  take  the  pains  to  read  the 
amendment,  would  see  that  is  not  open  to  the  objections  he  has  stated.  It  does  not  pro- 
vide, if  I  read  it  rightly,  for  the  payment  of  any  interest  to  a  State,  in  any  case  whatever, 
where  interest  has  not  been  allowed  heretofore.  It  does  not  make  any  new  claim  in  that 
respect.  The  whole  amount  of  it  is  sinii)ly  this:  The  Treasury,  as  I  understand,  has 
adopted  the  rule  that  where  a  certain  amount  of  debt  is  owing  to  a  State,  and  a  certain 
amount  of  interest  has  accumulated  on  that  debt,  and  where  the  principal  thus  owing 
bears  interest,  and  the  interest  thus  owing  does  not,  if  the  claim  is  jaaid  in  part,  they 
apply  that  part  payment  to  the  principal  which  bears  interest,  instead  of  to  the  interest 
w-liich  does  not,  thus  reversing  the  rule  which  exists  in  every  State  in  the  Union  and 
operating  most  unjustly  towards  the  States  themselves.  For  instance,  suppose  a  debt  is 
due  to  a  State,  which  "debt  bears  interest,  and  by  the  law  at  the  same  time  there  is  an 
amount  of  interest  accumulated  iipon  it  which  does  not  bear  interest — let  us  call  one 
.fSO.OOO  and  the  other  |30,000,  the  $50,000  bearing  interest  and  the  $30,000  not  bearing  inter- 
est. The  Government,  in  these  circumstances,  instead  of  paying  the  whole,  pay  up 
$30,000.  Then,  instead  of  applying  it  to  the  amount  which  does' not  bear  interest  against 
the  Government,  and  which  the  State  has  paid,  they  apply  it  to  the  principal,  reducing 
the  claim  which  bears  interest  to  $20,000,  and  leaving  the  State  to  lose  its  interest  on 
$30,000. 

Mr.  Toombs.    It  is  worse  than  that. 

Mr.  Fessenden.  That  is  bad  enough.  The  provision  is,  in  regard  to  all  these  claims 
which  the  States  have  where  the  United  States  will  not  paj^  accumulating  interest,  as  they 
ought  to  do,  that  the  partial  payment  shall  first  go  to  sink  the  interest  that  is  due.  If  a 
man  owes  me  money,  and  interest  has  been  accumulating  year  after  year  which  he  has 
failed  to  pay,  and  especially  if  I  am  in  debt  for  it,  as  is  very  often  the  case  with  the  States, 
he  ought  to  indemnify  nie;  but  the  rule  adopted  by  the  Treasury  is  worse  than  that. 
They  say  they  will  notonly  not  indemnify  me  and  leave  me  to  pay  my  interest,  but  when 
they  do 'make  a  payment"  it  shall  not  go  to  sink  the  interest,  but  to  sink  the  principal, 
leaving  the  interest  to  stand.  That  is  unjust.  It  does  not  apply  in  the  case  of  any  pri- 
vate claim  anywhere,  but  has  been  arbitrarily  adopted  by  the  accounting  officers  of  the 
Treasury.  In  the  case  of  Maryland,  which  was  precisely  similar,  Maryland  remonstrated. 
and  at  the  last  session  Congress  said  that  account  should  be  adjusted  upon  proper 
principles — the  same  principles  that  exist  in  everj'  State  of  the  Union  between  man  and 
man — that  where  principal  and  interest  are  due  and  the  Government  paid  any  part,  that 
payment  should  be  applied  to  the  interest  first;  if  it  paid  it  off,  very  well;  if  it  overbal- 
anced it,  the  balance  should  be  so  much  towards  the  principal.  This  was  on  the  common, 
ordinary  principles  of  justice. 

In  the  case  of  the  State  of  South  Carolina,  if  I  understand  it,  the  officers  went  so  far 
as  to  keep  an  account  with  the  State,  crediting  her  with  interest  accumulating  on  the 
principal,  and  if  there  was  any  left  they  then  took  the  part  they  had  paid,  cast  inter- 
est on  that,  and  then  offset  th"e  two !  That  is  to  say,  they  paid  their  interest  in  part  and 
retained  to  themselves  the  right  of  offsetting  the  interest  which  accrued  on  their  own 
payment  of  money  due  to  the  State  to  pay  the  rest  of  the  debt  with.     [Laughter.] 

It  does  not  do  to  make  it  a  matter  of  "account  current  between  the  two,  because  the 
account  is  really  all  on  one  side;  but  the  Treasury  officers  apply  the  principle  of  accounts 
current  to  it  as  if  so  much  was  due  from  Maryland  and  so  much  from  the  United  States, 
and  cast  interest  on  both  and  then  offset  the  two;  bi;t  instead  of  that,  it  is  all  due  from 
the  United  States.  They  say,  "  we  will  owe  you  the  interest;  we  will  pay  you  jiart  of  the 
principal ;  we  will  cast  interest  on  the  money  w'e  allow  you  and  pay  you  interest  with  it." 
That  is  the  principle  they  have  adopted.  This  is  simply  to  set  tha"t  "right  and  to  say  that 
where  these  things  exist  "the  <jiovernment  shall  do  what  is  proper.  *  *  *  Why,  sir,  what 
difference  will  it  make  how  much  money  it  amounts  to?  If  there  be  more  or  less,  the 
Government  ought  to  pay  and  pay  it  at  once,  without  the  slightest  hesitation,  and  calculate 
the  interest  upon  proper  principles. 

The  Maryland  provision  came  from  the  Senator's  own  Committee  on  Finance,  and  was 
agreed  to  by  the  Senate.     If  it  was  proper  in  that  case,  why  is  it  not  in  every  other? 

Mr.  Hunter.  I  have  stated  that  was  made  under  peculiar  circumstances;  that  I  do  not 
recollect  perfectlv.  The  Senator  from  Maryland  can  explain  them.  It  will  be  found,  I 
think,  that  they  do  not  ajjply  to  other  cases. 

Mr.  Pearce.  "I  will  state  the  facts  in  relation  to  the  claim  of  Maryland.  The  State  of 
Maryland  advanced  large  sums  of  money  to  the  Government  of  the  Cnited  States  during 
the  war  of  1812,  and  some  time  after  the  close  of  that  war  the  United  States  reimbursed 
the  principal.  In  1812  an  Act  was  passed  for  the  payment  of  interest  to  the  State  of 
Maryland,  and  the  interest  was  paid  upon  a  mode  of  calculation  novel  to  me,  though  I 
find  "it  has  been  adopted  as  the  usual  rule  of  computation  in  such  cases  at  the  Treasury. 
That  is  to  say,  having  determined  to  settle  the  accounts,  and  commenced  to  make  pay- 
ments on  it,  the  first  payment  was  applied  to  the  reduction  of  the  principal,  the  interest 
being  made  to  stand  aside;  and  so  payments  were  made  froTu  time  to  time  until  the 
whole  of  the  i)rincipal  was  liquidated ;  and  then  they  went  back  to  the  period  when  they 
began  to  pay  and  ascertained  wiiat  the  amount  of  interest  due  at  the  time  was,  and  paid 
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that  sum  without  any  interest  on  it.  In  1829  or  1830  an  Act  was  passed  through  both 
Houses  of  Congress  authorizing  the  payment  of  interest  to  the  State  of  Maryland  upon 
the  proper  principle,  such  as  prevailed  in  mercantile  transactions,  and  it  was  vetoed  by 
General  Jackson,  and  the  veto  came  in  at  the  next  session  of  Congress,  on  the  ground 
that  it  was  disturbing  the  usual  mode  of  settlement.     [Laughter.] 

After  I  became  a  niember  of  the  Senate,  I  revived  this  claim  of  Maryland,  under 
instructions  from  my  State  Legislature,  and  I  introduced  a  general  bill,  providing  for  the 
liquidation  of  the  interest  due  to  the  different  States  of  the  Union,  which  had  made  such 
advances  in  a  body.  It  was  objected  to  by  a  gentlemen,  then  a  Senator  from  Alabama, 
who  preferred  that  each  State  should  have  its  own  claim  rest  on  its  own  basis.  He  intro- 
duced another  bill  for  the  benefit  of  the  State  of  Alabama,  aiad  it  was  passed  through  the 
Senate,  and  under  that  bill  the  State  of  Alabama  was  paid  according  to  the  old  mode  of 
computation.  The  Senate  will  remark,  however,  that  this  rule  was  always  adopted  in  the 
allowance  of  interest.  The  Government  of  the  United  States  never  paid  interest,  except 
where  the  State  had  paid  interest  itself  upon  its  advance,  or  had  lost  interest,  and  Ala- 
bama obtained  her  allowance  of  interest  because  the  funds  which  she  had  applied  to  aid 
the  General  Government  were  taken  from  a  bank  which  was  her  property,  and  she  had 
thus  been  obliged  to  contract  her  line  of  discounts,  and  so  lost  interest.  The  State  of 
Maryland  obtained  interest  because  she  had  liquidated  the  bonds  which  she  had  given  to 
her  creditors  for  the  money  she  applied  for  the  service  of  the  Government  during  the  war, 
by  selling  United  States  stock  of  which  she  was  owner,  thus  transferring  to  the  liquida- 
tion of  this  obligation  an  interest-bearing  fund.  The  principle  was  that  the  LTnited  States 
would  pay  no  interest,  except  where  interest  had  actually  been  paid  or  lost  by  the  State. 

As  the  State  of  Maryland  came  within  that  category  she  was  entitled  to  interest,  and 
after  long  years  of  dispute  on  the  subject,  the  Congress  of  the  United  States,  at  the  last 
session,  passed  the  Act  which  has  been  referred  to,  providing  for  the  reexamination  and 
readjustment  of  the  account  of  the  State  of  Maryland,  and  directing  that  the  interest 
should  be  calculated  according  to  certain  rules  laid  down  by  the  Supreme  Court  of  the 
United  States  for  that  purpose :  that  is  to  say,  first  applying  the  payments  to  the  interest, 
and  when  the  interest  was  all  liquidated  then  applying  "them  to  the  principal;  and  under 
that  Act  I  think  the  State  of  Maryland  received,  after  the  last  session  of  Congress,  about 
two  hundred  and  seventy  thousand  dollars.  There  are  several  States  interested  in  like 
manner ;  I  do  not  recollect  how  many ;  but  when  I  originally  introduced  the  bill  I  carefully 
noticed  the  States  interested  and  their  number,  and  no  doubt  the  amount  will  be  very 
large.  Delaware,  South  Carolina,  Virginia,  and  several  other  States  are  interested,  and 
the  amount  is  very  large;  but  I  do  not  know  that  magnitude  of  the  obligation  is  any 
defense  against  the  passage  of  an  Act  for  payment,  according  to  the  principles  of  equity 
which  have  been  applied  to  the  State  of  Maryland.  This  is  an  inconvenient  time,  it  is 
true,  for  us  to  be  dunned  for  this  money;  but  I  think  we  ought  to  settle  fairly,  if  we  do 
nothing  else.  If  we  cannot  pay  the  money,  we  ought,  at  least,  to  acknowledge  the  obli- 
gation. 

[Second  session  Thirty-fifth  Congress.] 

In  Senate,  Febeuaky  — ,  1859. 

The  Army  Bill  being  under  consideration : 

Mr.  Iverson.  I  am  instructed  by  the  Committee  on  Claims  to  offer  the  following 
aniendment: 

That  all  the  States  which  have  had,  or  shall  have  refunded  to  them  by  the  United 
States,  moneys  expended  by  such  States  for  military  purposes  during  or  since  the  war  of 
1812  with  Great  Britain,  which  have  not  already  been  allowed  interest  upon  the  moneys 
so  expended,  shall  now  be  allowed  interest,  so  far  as  they  have  themselves  paid  or  lost  it, 
said  interest  to  be  computed  by  the  proper  accounting  officers  of  the  Treasury,  according 
to  the  provisions  and  principles  directed  to  be  applied  to  the  case  of  Maryland  by  the 
twelfth  section  of  the  Act  of  March  3,  1857,  entitled  "An  Act  making  appropriations  for 
certain  civil  expenses  of  the  Government  for  the  year  ending  the  thirtieth  of  June,  1858," 
and  that  all  the  States  which  have  been  allowed  interest  upon  claims  against  the  United 
States,  accruing  during  or  since  the  said  war  of  1812,  shall  be  entitled  to  have  their  inter- 
est accounts  reexamined  and  restated  by  the  proper  accounting  officers  of  the  Treasury, 
according  to  the  provisions  and  principles  of  the  twelfth  section  of  said  Act  of  March  3, 
1857,  and  that  those  provisions  and  principles  shall  govern  the  computation  of  interest  in 
all  cases  in  which  interest  may  hereafter  be  allowed  to  any  of  the  States.  Any  money 
found  to  be  due  to  any  State,  as  directed  by  this  section  to  be  computed  and  ascertained, 
shall  be  paid  to  sucli  State  out  of  any  money  in  the  Treasury  not  otherwise  appropri- 
ated: j)rovided,  that,  in  lieu  of  the  payment  of  money,  the  Secretary  of  the  Treasury  pay 
the  State  of  Maryland  on  such  sums  only  on  which  the  said  State  either  paid  interest  or 
lost  interest  by  the  transfer  of  an  interest-bearing  fund. 

This  provision  was  applied  by  that  Act  to  the  State  of  Maryland,  and  under  the  accounts 
of  that  State  were  reopened  and  readjusted  at  the  Treasury  Department,  and  she  was 
paid  back,  if  I  remember  aright,  the  sum  of  1272,000.  The  amendment  which  I  now  pro- 
pose, simply  puts  all  the  States  precisely  on  the  footing  that  the  Act  of  1857  put  the  State 
of  Maryland.  It  is  just  and  proper  that'the  rule,  if  applied  to  one  State,  should  be  applied 
to  all;  and  the  rule  is  itself  just  and  proper.    Heretofore  the  mode  of  calculating  interest  at 
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the  Treasury  Departiiieiit  has  been  the  one  which  was  in  vogue  some  half  century  or 
century  ago,  and  which  has  long  since  been  exploded  in  every  civilized  country.  They 
calculated  the  interest  upon  the  principal  up  to  the  time  of  the  settlement,  and  they  cal- 
culated interest  ujion  the  various  payments  up  to  the  time  of  the  settlement,  and  struck 
a  balance.  That  mode  of  oalcidating  interest  has  been  exploded  in  every  State  in  the 
Union.  Not  a  single  State  now  adheres  to  it,  although  it  was,  in  early  days,  when  I  was 
a  boy,  the  mode  of  calculating  interest.  The  mode  now  is  that  applied  to  the  accounts  of 
the  State  of  Maryland,  first  to  compute  interest  up  to  the  time  of  the  first  payment,  and 
then  ai)ply  the  payment,  in  the  first  place,  to  the  extinguishment  of  the  interest,  and 
then  apply  any  sur])lus  to  the  extinguishment  of  the  principal,  and  so  on  of  each  paj'ment 
of  interest.  That  is  the  princijjle  on  which  the  accounts  of  Maryland  have  been  settled, 
and  I  propose  to  apply  it  to  all  the  States  of  the  Union.     It  is  just  and  proper. 

The  amendment,  you  will  perceive,  does  not  give  the  States  interest  unless  they  paid  it 
themselves  or  lost  it  by  the  transfer  of  an  interest-bearing  fund.  It  is  j  ust  and  proper  that 
every  State  should  be  put  upon  the  same  footing  as  the  State  of  Maryland.  And  the 
principle  of  settlement  ])roposed  is  just  and  proper  in  itself.  It  is  the  mode  adopted  liy 
every  State  in  the  Union  in  the  calculation  of  interest.  I  have  put  in  the  amendment  a 
provision  that  the  Secretary  of  the  Treasury  shall  pay  these  amounts  to  the  States  in  five 
per  cent  bonds  of  the  United  States,  redeemable  in  ten  years  or  sooner,  at  the  discretion 
of  the  President.  The  States,  I  understand,  are  perfectly  willing  to  take  five  per  cent 
bonds  of  the  United  States  instead  of  the  nionej'.  In  the  present  embarrassed  condition 
of  the  country,  we  think  it  prudent  and  proper  to  make  this  provision.  With  this 
explanation  of  the  case,  I  hope  the  Senate  will  adopt  the  amendment. 

Mr.  Hunter.  At  the  last  session  I  voted  against  the  provision  when  it  was  introduced, 
but  I  believe  the  opinion  of  the  State  which  I  represent  is,  that  she  is  entitled  to  the  money ; 
and  although  1  would  never  have  used  my  official  position  to  introduce  it,  I  feel  bound  to 
vote  for  it  as  her  representative.  I  suppose,  in  justice,  if  we  were  settling  the  account 
originally,  this  would  be  the  proper  mode  of  doing  it.  I  do  not  think  it  well  to  reopen 
these  old  accounts  which  have  been  settled,  and  with  the  settlement  of  which  the  States 
were  satisfied  in  former  times;  but  the  precedent  which  has  been  set  in  the  case  of  Mary- 
land has  made  all  the  States  desire  the  application  of  the  same  principle  to  them,  and"  I 
believe  most  of  them  have  agents  here,  and  are  insisting  upon  it. 

********* 

Mr.  Iverson  called  for  the  ayes  and  nays,  and  they  were  ordered. 

Mr.  Fessenden.  I  wish  to  say  a  word  about  this  proposition ;  because  I  think,  when  the 
Senate  understands  it,  there  will  be  no  difficulty  in  passing  it.  I  think  there  can  be  no 
dispute  about  it.  I  advocated  this  provision  last  year,  against  the  opposition  of  the  Chair- 
man of  the  Committee  on  Finance;  and  I  have  no  sort  of  disposition  to  change  my  action 
because  it  turns  out  that  the  State  of  West  Virginia  is  so  largely  interested  as  she  is.  I 
do  not  mean  to  say  that  that  affects  his  action,  because  everybody  knows  that  he  is  not 
influenced  in  that  way.  I  mean  simply  to  say,  in  regard  to  myself,  that  Virginia  has  a 
large  claim  under  this  provision,  much  larger  than  it  was  supposed  any  State  could  have; 
but  that  does  not  affect  my  action,  or  induce  me  to  change  my  vote.  I  have  no  doubt, 
from  the  honorable  Senator's  well  known  habit  of  looking  out  for  the  Treasury,  that  if 
Virginia  would  let  him  alone,  he  would  vote  against  the  amendment,  although  his  State 
will  be  so  much  benefited  by  it. 

But,  sir,  the  principle  of  settlement  proposed  is  a  very  simple  one,  and  a  perfectly  honest 
one.  In  settling  these  claims  the  Government  officers  have  heretofore  acted  on  the  prin- 
ciple of  applying  partial  payments  to  the  discharge  of  the  principal,  and  letting  the  interest 
accumulate.  It  is  no  question  about  paying  interest;  that  is  settled.  This  class  of  claims 
always  carry  interest,  and  it  is  always  allowed.  The  Government  let  the  interest  run  on  until 
it  got  to  be  as  large  as  the  principal.  They  then  paid  a  certain  amount;  but  instead  of 
applying  that  amount  to  the  interest  which  was  due,  they  applied  it  to  the  principal  and 
let  the  interest  stand,  which  did  not  carry  interest;  that  is  to  say,  they  I'laid  the  principal 
before  the  interest.  They  did  worse  than  that  in  many  cases,  as  I  understand ;  when  thej"^ 
came  to  settle  up  fairly  they  charged  interest  on  the  payment  of  the  principal  up  to  the 
time  of  the  settlement,  and  allowed  no  interest  on  the  interest  existing.  Thus  they  made 
the  payment  of  the  principal  eat  up  the  interest. 

This  mode  of  settlement  was  grossly  unjust,  and  as  great  an  outrage  as  anything  could 
be.  It  was  contrary  to  the  mode  in  which  interest  is  computed  between  individual  and 
individual.  Maryland  applied  for  a  recomputation,and  Congress  passed  a  law  to  allow  it. 
All  that  is  now  asked  is  to  place  every  other  State  on  the  same  footing — there  may  be  some 
half  dozen  of  them — that  advanced  money  on  the  same  foundation  on  which  you  placed 
Maryland,  not  only  to  do  the  thing  equally  as  between  the  States,  but  to  do  the  just  thing, 
and  pay  money  which  is  absolutely  due  without  any  sort  of  question. 

The  following  thirty-four  Senators  voted  in  favor  oi  the  amendment,  viz.,  twenty-six  in 
1858,  and  eight  others  in  1859:  Bayard,  Benjaihin,  Bigler,  Bright,  Brown,  Chestnut,  Clark, 
Collamer,  Crittenden,  Dixon,  Doolittle,  Durkee,  Fessenden,  Fitch,  Foot,  Foster,  Hamlin, 
Hammond,  Harlan,  Hunter,  Iverson,  Kennedy,  Mallory,  Mason,  Pearce,  Polk,  Rice,  Sew- 
ard, Simmons,  Thomson,  Toombs,  Wade,  Wilson,  Yulee — 34. 

The  amendment  prevailed  in  the  Senate,  but  failed  in  the  House  of  Representatives  in 
a  close  vote,  when  avowed  friends,  enough  to  have  carried  it,  voted  in  the  negative,  because 
of  the  then  condition  of  the  Treasury. 
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FIRST  NATIONAL  BANK  OF  NEWTON,  MASSACHUSETTS. 

June  30,  1886 — Committed  to  the  Committee  of  the  Whole  House,  and 
ordered  to  be  printed. 

Mr.  Gallinger,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT. 
[To  accompany  bill  H.  R.  1125.] 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (H.  R.  1125) 
for  the  relief  of  the  First  National  Bank  of  Newton,  Massachusetts,  having 
considered  the  same,  respectfully  report: 

That  this  bill  was  favorably  reported  by  the  Committee  on  Claims  of 
the  Senate  in  the  Forty-eighth  Congress,  and  after  an  exhaustive  dis- 
cussion passed  that  body.  It  has  again  been  favorably  reported  by  the 
Committee  on  Claims  of  the  Senate,  the  report  being  made  by  Senator 
Jackson,  which  we  adopt,  as  follows: 

That  on  and  prior  to  February  28,  1867,  Julius  F.  Hartwell  was  Cashier  of  the  United 
States  Sub-Treasury  in  Boston,  Massachusetts.  While  acting  as  such  Cashier  he  embez- 
zled a  large  amount  of  the  Government's  money  by  lending  the  same  to  the  firm  of  Mellon, 
Ward  &  Co.,  who  were  extensively  engaged  in  stock  speculations.  As  the  time  for  the 
examination  of  the  funds  in  the  Sub-Treasury  approached,  March  1, 1867,  when  Hartwell's 
accounts  would  have  to  be  passed,  some  plan  had  to  be  devised  by  the  guilty  parties  to 
prevent  or  delay  exposure.  The  device  resorted  to  and  put  in  operation  was  to  procure 
funds  and  assets  of  innocent  third  parties  to  be  placed  temporarily  on  deposit  in  the  Sub- 
Treasury  till  the  examination  was  had,  and  then  to  be  immediately  withdrawn  again,  and 
thus  tide  Hartwell  and  his  associates  in  the  embezzlement  over  the  crisis.  Edward  Carter, 
the  active  financial  member  of  said  firm  of  Mellon,  Ward  &  Co.,  who  concocted  this 
scheme  with  Hartwell,  was  a  Director  in  the  First  National  Bank  of  Newton,  and  seems 
to  have  possessed  not  only  the  confidence  of,  but  unlimited  influence  over,E.  Porter  Dyer, 
the  Cashier  of  said  bank.  By  means  of  this  confidence  and  influence,  and  in  execution  of 
his  and  Hartwell's  frauduleiit  conspiracy.  Carter  procured  from  Dyer  the  money,  bonds, 
securities,  and  checks  of  the  First  National  Bank  of  Newton,  to  the  amount  of  $371,026, 
which  were  deposited  in  the  Sub-Treasury  on  February  28,  1867,  Hartwell  giving  a  receipt 
therefor,  as  Cashier,  that  the  deposit  was  "  to  he  returned  on  demand  in  Governments,  or 
bills,  or  its  equivalent."  This  receipt,  being  in  the  name  of  Mellon,  Ward  &  Co.,  was 
immediately  indorsed  by  Carter,  as  follows :  "  Pay  only  to  the  order  of  E.  Porter  Dyer.  Jr., 
Cashier,"  and  signed  Mellon,  Ward  &  Co. 

This  deposit  of  its  funds  and  assets  was  made  without  the  knowledge  and  consent  of 
the  President  and  Directors  of  the  First  National  Bank  of  Newton.  Hartwell's  default 
was  discovered  on  the  night  of  February  28,  and  on  March  1,  1867,  when  Dyer  presented 
the  above  receipt  and  demanded  its  redemption,  payment  was  refused,  and  the  bank's 
funds  and  securities  were  held  and  applied  by  the  Government  to  make  good  Hartwell's 
default.  The  capital  stock  of  the  bank  was  $150,000.  It  was  doing  and  for  years  had  done 
a  prosperous  and  profitable  business;  but  this  fraudulent  misapplication  and  appropria- 
tion of  its  assets  ruined  the  institution,  and  on  March  11,  1867,  it  was  placed  in  the  hands 
of  a  receiver,  and  to  make  good  its  losses  and  provide  the  means  to  discharge  its  debts 
the  stockholders  were  compelled  to  pay  in  a  second  time  the  amount  of  their  respective 
holdings  of  its  capital  stock.  On  February  24,  1873,  the  First  National  Bank  of  Newton 
filed  its  petition  in  the  Court  of  Claims  against  the  United  States  to  recover  the  amount 
of  its  funds  and  assets  so  deposited  in  the  Sub-Treasury  and  appropriated  by  the  Govern- 
ment. The  case  was  heard  in  December,  1880,  and  iudgment  was  rendered  in  favor  of  the 
bank  January  24,  1881,  for  the  full  amount  of  the  principal  claimed,  viz.,  $371,025.  The  full 
details  of  the  conspiracj^  and  transaction  by  which  the  Government,  through  the  fraud  of 
its  agent,  wrongfullv  got  possession  of  the'bank's  assets,  are  clearly  set  forth  in  10  Court 
of  Claims  Reports,  p.  519;  96  United  States  Supreme  Court  Reports,  30;  and  16  Court 
of  Claims  Reports,  p.  54,  to  which  reference  is  here  made  for  a  more  complete  statement 
of  the  facts  than  hereinabove  stated.  In  delivering  the  opinion  of  the  Court  of  Claims  in 
the  bank's  suit.  Chief  Jiistice  Drake  characterized  the  taking  of  its  assets  as  a  "■villainous 
scheme,"  and  the  transaction  as  "simply  a  case  of  a  bank  being  robbed,  and  of  its  stolen 
assets  being  put  into  the  hands  of  the  Cashier  of  the  Sub-Treasury  for  a  purpose  which 
by  no  possible  view  could  in  law  be  held  to  effect  a  transfer  of  the  bank's  right  of  property 
in  them  either  to  him  or  to  the  United  States."  That  the  United  States  could  not  derive 
a  benefit  from  the  fraudulent  act  of  their  Cashier,  or  lawfully  withhold  the  funds  thus 
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obtained,  admitted  of  no  question,  either  in  law  or  morals.  After  referring  to  many  of 
the  authorities  on  the  question,  the  Supreme  Court  (96  United  States  Reports,  p.  3(J)  say, 
in  conclusion : 

"  But  surely  it  ought  to  require  neither  argument  nor  authority  to  support  the  propo- 
sition that  where  the  money  or  property  of  an  innocent  person  has  gone  into  the  coffers 
of  the  nation  by  means  of  a  fraud  to  which  its  agent  was  a  party,  such  money  or  property 
cannot  be  held  by  the  United  States  against  the  claim  of  the  wronged  and  injured  party. 
The  agent  was  agent  for  no  such  purpose.  His  doings  were  vitiated  by  the  underlying 
dishonesty,  and  could  confer  no  rights  upon  his  principal." 

On  the  twenty-eighth  of  April,  1881,  a  duly  certified  copy  of  the  bank's  judgment  against 
the  United  States  was  presented  to  the  Secretary  of  the  Treasury,  as  provided  by  law. 
Before  its  payment,  the  now  Attorney-General  of  the  United  States,  in  March,'  1881, 
entered  an  appeal  to  the  Supreme  Court.  This  appeal  seems  to  have  been  taken  for  the 
purpose  of  enabling  him  to  examine  the  case.  After  making  such  examination,  and  find- 
ing the  case  undistinguishable  from  that  reported  in  96  United  States  Reports,  above  cited, 
the  appeal,  which  had  been  in  the  meantime  entered  in  the  Supreme  Court,  was,  on  his 
motion,  dismissed  in  that  Court  October  2.5, 1881. 

Thereafter,  on  October  29,  1881.  the  sum  of  $260,000  was  paid  on  account  of  this  judg- 
ment, by  the  Treasurer  of  the  United  States,  that  being  the  only  amount  available  under 
the  appropriation  then  existing.    The  balance  of  |111,02.5  was  paid  August  30,  1882. 

Such  is  a  brief  history  of  the  case.  The  bill  under  consideration  proposes  to  pay  the 
bank  interest  on  the  amount  of  its  funds  so  taken  and  appropriated  by  the  United  States, 
from  date  of  conversion  to  time  of  payment.  The  Court  of  Claims  was  not  authorized 
to  award  such  interest,  its  jurisdiction  in  the  matter  of  "interest"  being  confined  to 
cases  of  contract  expressly  stipulating  for  the  payment  of  interest.  It  will  hardly  be 
insisted  that  this  restriction  upon  one  of  its  tribunals  settles  either  the  question  of  the 
Government's  liability  or  the  measure  of  its  duty  in  a  case  like  the  present,  where  the 
contract  relation  is  not  voluntarily  assumed  by  the  part\'  making  the  claim.  The  Govern- 
ment may,  with  propriety,  refuse  to  recognize' any  obligation  to  pay  interest  to  those  who 
voluntarilii  deal  with  it,  without  expres.sly  stipulating  for  the  payment  of  interest.  But 
the  question  of  its  obligation  to  make  indemnity  by  the  allowance  of  interest,  where  the 
creditor  relation  is  forced  upon  the  individual  by  the  wrongful  act  of  the  Government  or 
its  agents,  stands  upon  a  different  footing,  and  should  be  determined  by  the  general  prin- 
ciples of  the  public  law  and  the  rules  of  natural  justice  and  equity  applicable  to  the  facts 
and  circumstances  of  the  particular  case.  Ordinarily  the  Government  cannot  and  should 
not  be  made  responsible  to  the  extent  of  individuals'  for  the  wrongful  acts  of  its  officers 
or  agents.  But  this  rule  cannot  be  justly  invoked  to  shield  or  protect  the  Government 
from  the  measure  of  responsibility  applied  to  private  persons  where  it  has  adopted  such 
wrongful  acts  and  derived  an  advantage  and  benefit  therefrom.  Where  the  Government 
has  profited  by  the  fraud  of  its  agent,  why  should  it  deny  to  the  injured  party  the  full 
redress  that  Courts  of  equity  would  afford  as  between  individuals  and  private' corpora- 
tions? In  the  jurisprudence  of  all  civilized  countries  the  general  doctrine  is  well  settled 
that  any  one — except  a  "  bona  fide"  purchaser  for  value  and  without  notice — who  obtains 
possession  of  property  which  has  been  procured  from  the  owner  by  fraudulent  means  or 
practices  is  converted  by  the  Courts  into  a  trustee,  and  ordered  to  account  as  such ;  or,  as 
stated  by  Perry  on  Trusts,  Section  166,  the  principle  "  denotes  that  the  parties  defrauded, 
or  beneficially  entitled,  have  the  same  right  and  remedies  against  him  as  they  would  be 
entitled  to  against  an  express  trustee  who  had  fraudulently  committed  a  breach  of  trust." 
Whenever  the  i)rincipal  adopts  the  fraudulent  act  of  his'  agent,  or  attempts  to  reap  an 
advantage  therefrom,  his  liability  is  properly  measured  b\'  this  rule.  Indeed  (says  Perry 
on  Trusts,  172),  the  doctrine  hasbeen  thus  broadly  stated': 

"That  when  once  a  fraud  has  been  committed,  not  only  is  the  person  who  committed 
the  fraud  precluded  from  deriving  any  benefit  from  it,  but  every  innocent  person  is  so 
likewise,  unless  he  has  innocently  acquired  a  subsequent  interest;  for  a  third  person  by 
seeking  to  derive  any  benefit  under  such  a  transaction,  or  to  retain  any  benefit  resulting 
therefrom,  becomes  particeps  criminis,  however  innocent  of  the  fraud  in  the  beginning." 
It  would  not  admit  of  a  moment's  doubt  that  in  the  present  case  interest  would  have 
been  awarded  the  bank  as  against  the  agent  committing  the  fraud.  It  is  also  clear  that 
as  against  any  private  principal  occupying  the  position  of  the  Government  the  bank 
could  and  would  have  received  interest.  Why  should  not  the  Government,  standing  as 
it  does  under  this  transaction  in  the  attitude  of  a  trustee,  if  not  a  particeps  criminis, 
be  held  to  the  same  measure  of  responsibility  and  redress?  Nothing  short  of  this  will 
meet  the  justice  of  the  case  or  afford  the  equitable  relief  to  which  the  bank  is  justly  enti- 
tled. A  great  Government  like  ours,  with  unlimited  resources  and  revenues  at  its  com- 
mand, .should  above  all  things  deal  justly  with  its  citizens.  It  should  not  stand  upon 
technicalities  in  withholding  property  or  funds  which  may  have  wrongfully  come  into  its 
possession.  It  should  never  make  for  itself  a  profit  or  secure  and  retain  an  advantage 
through  the  fraud  of  its  agents  or  by  any  breach  of  trust  which  has  worked  a  wrong  and 
injury.  It  should  in  such  cases  make  such  reparation  as  its  Courts  would  enforce  as 
between  individuals. 

The  American  Con.sul  at  Geneva  successfully  claimed  interest  upon  the  amounts 
awarded  to  the  United  States  against  Great  Britain.  The  counsel  for  Great  Britain,  while 
objecting  to  the  application  of  the  principle  allowing  interest,  distinguished  between  cases 
where,  in  their  view,  it  slujuld  and  should  not  be  allowed,  in  language  strikingly  applica- 
ble here;  and  attention  is  called  to  it  as  being  a  concession,  on  the  part  of  a  party  object- 
ing to  the  allowance  of  interest,  which  covers  the  present  case,  as  follows: 
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"  Interest,  in  the  proper  sense  of  that  word,  can  only  be  allowed  where  there  is  a  prin- 
cipal debt  of  liquidated  and  ascertained  amount  detained  and  withheld  by  the  debtor 
from  the  creditor  after  the  time  when  it  was  absolutely  due  and  ought  to  have  been  paid, 
the  fault  of  the  delay  in  payment  resting  with  the' debtor;  or  where  the  debtor  has 
wrongfully  taken  possession  of  and  exercised  dominion  over  the  property  of  the  creditor. 
In  the  former  case,  from  the  time  when  the  debt  ought  to  have  been  paid,  the  debtor  has 
had  the  use  of  the  creditor's  money,  and  may  justly  be  presumed  to  have  employed  it  for 
his  own  profit  and  advantage.  He  has  thus  made  a  gain  corresponding  with"  the  loss 
which  the  creditor  has  sustained  by  being  deprived,  during  the  same  period  of  time,  of 
the  use  of  his  money ;  and  it  is  evidently  just  that  he  should  account  to  the  creditor  for  the 
interest  which  the  law  takes  as  the  measure  of  this  reciprocal  gain  and  loss.  In  the  latter 
case  the  principle  is  exactly  the  same.  It  is  ordinarily  to  be  presumed  that  the  person 
who  has  wrongfully  taken  possession  of  the  property  of  another  has  enjoyed  the  fruits 
of  it;  and  if,  instead  of  this,  he  has  destroyed  it  or  kept  it  unproductive,  it  is  still  just  to 
hold  him  responsible  for  interest  on  its  value,  because  his  own  acts,  after  the  time  when 
he  assumed  control  over  it,  are  the  causes  why  it  has  remained  unfruitful.  In  all  these 
cases  it  is  the  actual  or  virtual  possession  of  the  money  or  propertu  belonging  to  another  which 
is  the  foundation  of  the  liability  of  interest.  The  person  liable  is  either  lucratus  by  the 
detention  of  what  is  not  his  own,  or  is  justly  accountable  as  if  he  were  so." 

In  the  case  under  consideration,  the  funds  of  the  bank — an  amount  fixed  and  liqui- 
dated— have  been  wrongfully  withheld  for  many  years,  during  which  the  Government  has 
retained  and  used  them,  and  to  that  extent  has  made  or  saved  interest,  of  which  the  bank 
throughout  the  same  period  lost  such  interest.  In  allowing  interest  at  a  low  rate  the 
bank  will  receive  onlv  (or  less  than)  what  it  was  unjustly  deprived  of,  while  the  United 
States  will  only  yiekf  up  what  it  has  received  or  saved"  that  rightfully  belonged  to  the 
bank,  for  it  cannot  be  questioned  that  the  use  of  the  principal  Sum  has  put  the  Government 
in  receipt  of  additional  funds  to  the  amount  of  the  value  of  such  use.  The  claim  is  thus 
brought  within  the  general  principle  so  clearly  and  forcibly  stated  in  the  above  quoted 
extract  from  the  counsel  of  Great  Britain. 

In  this  statement  of  the  proposition  which  should  govern  the  present  case  it  is  hardly 
necessary  to  say  that  the  committee  do  not  wish  to  be  understood  as  even  suggesting 
that  the  "same  riile  could  or  should  be  applied  to  that  large  class  of  cases  known  as  war 
claims.  They  stand  entirely  ujion  a  different  footing.  Every  man,  woman,  and  child 
residing,  during  the  war.  in  the  in.?urrectionary  territory,  became  thereby  an  enemy  of 
the  United  States.  The  Government  could  have  asserted  against  each  and  all  of  them 
the  extremest  measures  conceded  by  the  public  law  to  belligerents.  That  it  did  not  adopt 
this  policy,  but  modified  the  harsher  rules  of  war,  by  which  it  waived  some  of  its  bellig- 
erent rights,  could  not  be  made  in  any  case  the  basis  of  a  claim  for  interest,  nor  lay  the 
ground  for  the  payment  of  interest.    Take,  for  illustration,  the  captured  and  abandoned 

Eroperty  cases,  "this  property  and  its  proceeds,  under  the  modern  rules  of  war,  could 
ave  been  appropriated  to  the" absolute  use  of  the  Government.  Instead  of  pursuing  this 
course,  the  Government,  in  a  spirit  of  liberality,  adopted  the  generous  policy  of  making 
itself  a  depository  of  these  funds,  to  be  held  for  the  benefit  of  the  real  owners.  The 
proposition  to  allow  interest  on  such  claims  should  not  and  would  not  be  entertained  for 
a  moment. 

It  cannot  be  properly  urged  as  an  objection  to  this  claim  for  interest  that  the  bank 
.should  be  held  responsible  to  some  extent  for  the  unfaithfulness  of  the  Cashier  whom  it 
had  selected  and  intrusted  with  certain  well  defined  duties  in  respect  to  its  funds  and 
assets.  No  want  of  care  is  .shown  in  making  the  selection.  There  was  nothing  in  his 
previous  conduct  to  excite  suspicion  or  j^ut  the  bank  upon  inquiry  or  notice  so  as  to 
charge  it  with  any  degree  of  negligence  in  retaining  him  in  its  employ.  The  doctrine  of 
contributory  negligence  is  sometimes  looked  to  and  considered  in  the  determination  of 
the  better  equitj'  as  between  two  innocent  parties  who  have  been  defrauded  by  a  third 
party  ivho  has  been  trusted  bi/  both.  If  there  had  been  no  previous  default  on  the  part  of 
Hartwell,  and  he  had  on  the  night  of  February  28, 1807.  embezzled  the  funds  and  assets  of 
the  bank  that  day  deposited  with  him  by  Carter  and  Dyer,  the  Government  and  the  bank 
might  then  have  occupied  the  position  of  two  innocent  parties,  whose  equities  would 
have  to  be  determined  and  settled  to  some  extent  by  the  question  of  negligence  in  the 
employment  of  unfaithful  agents.  But  that  is  not  the  present  case.  The  Government 
had  already  lost  its  money  by  the  previous  embezzlement  of  its  Cashier  of  the  Sub- 
Treasury,  and  then,  through  the  corrupt  influence  of  that  same  agent  and  his  confederate, 
the  banc's  agent  is  tempted  by  a  "villainous  scheme"  into  a  breach  of  his  trust. by  means 
of  which  the  Government  obtains  possession  of  the  bank's  entire  assets,  and  wrongfully 
appropriates  them  in  making  good  its  previous  losses.  It  would  be  shocking  to  every 
sense  of  right  and  justice  for  the  Government  now  to  urge  that  the  unfaithfulness  of  the 
bank's  trusted  agent  was  a  bar  or  valid  defense  to  its  liability  and  duty  to  refund  either 
the  principal  or  interest  of  the  funds  so  procured  and  converted  to  its  own  use.  Your 
committee  have  too  mitch  regard  for  the  honor  and  good  name  of  the  Govf^rnment  to 
allow  it  to  occupy  a  position  so  questionable.  It  should  be  observed,  too,  that  the  decision 
of  its' own  Courts  declaring  that  the  Government  could  not  rightfully  hold  the  assets  so 
fraudulently  obtained  has  really  disposed  of  this  question  of  negligence,  which  applied 
with  equal  force  to  the  recovery  of  the  principal  as  to  the  interest. 

To  the  objection  that  the  allowance  of  this  claim  for  interest  will  establish  a  bad  prece- 
dent, the  reply  of  Mr.  Sumner  to  a  similar  objection  is  a  complete  answer: 

"If  the  claim  is  just,  the  precedent  of  paying  it  is  one  which  our  Government  should 


561 

wish  to  establish.  Honesty  and  justice  are  not  precedents  of  which  either  Government 
or  individuals  should  be  afraid."  (Senate  lleport  No.  4,  Forty-first  Congress,  tirst  session, 
p.  10.) 

But  it  is  respectfullv  submitted  that  there  are  abundant  precedents,  both  in  the  judicial 
and  in  the  legislative  branches  of  the  Government,  to  support  the  present  application  for 
the  allowance  of  interest.  The  prevalent  idea  that  "  the  (Government  never  pays  intere.st" 
has  grown  up  from  the  practice  of  the  departments,  which  do  not  allow  interest  except 
where  it  is  specially  provided  for  in  cases  of  contracts  or  expressly  authorized  by  law. 
But  this  usage  and  custom  of  the  Executive  Departments  cannot  be  properly  regarded  as 
the  settled  rule  and  policy  of  the  Government,  for  its  action  upon  the  subject  of  interest 
has  not  from  the  earliest  time  conformed  to  such  usage.  On  the  contrary,  it  will  be 
found,  upon  an  examination  of  the  jirecedents  where  Congress  has  passed  Acts  for  the 
relief  of  private  citizens,  that  in  almost  every  case,  except  those  growing  out  of  the  late 
war.  Congress  has  directed  the  payment  of  interest  where  the  United  States  had  withheld 
a  sum  of  money  which  had  been  decided  by  competent  authority  to  be  due,  or  where  the 
amount  due  was  ascertained,  fixed,  and  certain.  The  highest  Court  of  the  country  has 
also  attirmed  this  to  be  not  only  the  practice  of  the  Government,  but  the  measure  of  its 
duty.  Thus,  in  15  Wallace,  p.  77,  where  the  suit  was  against  a  United  States  Collector  for 
the  recovery  of  taxes  illegally  collected,  the  Supreme  Court  used  the  following  language 
upon  the  sid>ject  of  interest  allowed  on  the  claim,  viz.: 

"The  third  exception  is  to  the  instruction  that  if  the  jury  found  for  plaintiff  they 
might  add  interest.  This  was  not  contested  upon  the  argument,  and  we  think  it  clearly 
correct.  The  ground  for  the  refusal  to  alloio  interest  is  the  presnm})tion  that  the  Government 
is  atir<tiis  read;/  and  willing  to  pay  its  ordinari/  debts.  When  an  illegal  tax  has  been  col- 
lecte(i,  the  citizen  who  has  paid  it  and  has  been  obliged  to  bring  suit  against  the  Collector, 
is  entitled  to  interest  in  the  event  of  recovery  from  the  time  of  the  alleged  exaction." 

On  June  8,  1872,  Congress  referred  the  claim  of  the  heirs  of  Francis  Vigo  to  the  Court 
of  Claims  in  the  following  language: 

"  The  claim  of  the  heirs  and  legal  representatives  of  Colonel  Francis  Vigo,  deceased, 
late  of  Terre  Haute,  Ind.,  for  money  and  supplies  furnished  the  troops  under  command 
of  General  George  Kogers  ("lark,  in  the  year  1778,  during  the  Revolutionary  war,  be  and 
the  same  hereby  is  referred,  along  with  all  the  papers  and  official  documents  belonging 
thereto,  to  the  Court  of  Claims,  with  full  jurisdiction  to  adjust  and  settle  the  same;  and 
in  making  such  adjustment  and  settlement,  the  said  Court  shall  be  governed  b;/  the  rules 
and  regniations  lieretofore  adopted  by  the  United  States  in  the  settlement  of  like  cases, 
giving  proper  consideration  to  otticial  acts,  if  any  have  heretofore  been  had  in  connection 
with  this  claim,  without  regard  to  the  statute  of  limitation." 

The  Court  of  Claims  allowed  the  claim,  with  interest  thereon  from  the  time  it  accrued, 
and  among  other  facts  found  that: 

"No  rules  and  regulations  have  heretofore  been  adopted  by  the  United  States  in  the 
settlement  (jf  like  cases,  except  s\ich  as  may  be  inferred  from  the  policy  of  (Jongress  when 
passing  private  Acts  for  the  relief  of  various  persons.  When  passing  such  private  Acts, 
Congress  has  allowed  interes^t  upon  the  claim  up  to  the  time  that  the  relief  was  granted." 

The  Attorney-General  appealed  from  this  judgment  awarding  interest,  but  the  decision 
of  the  Court  below  was  attirmed  by  the  Sujireme  Court,  at  the  October  term,  1875.  (See  91 
U.  S.  Kep.,  p.  443,  et  seq.)  In  delivering  the  opinion  of  the  Sui>reme  Court,  Mr.  Justice 
Miller  says: 

"  It  has  been  the  general  rule  of  the  officers  of  the  Government,  in  adjusting  and  allow- 
ing utdiquidated  and  disp^ited  claims  against  the  United  States,  to  refuse  to  give  interest. 
That  this  rule  is  sometimes  at  variance  with  that  which  governs  the  acts  of  private  citi- 
zens in  a  Court  of  justice,  would  not  authorize  us  to  depart  from  it  in  this  case.  The  rule, 
however,  is  not  uniform;  and  especially  is  it  not  so  in  regard  to  claims  allowed  by  special 
Acts  of  Congress,  or  referred  by  "such  Acts  to  some  department  or  officer  for  settlement." 

This  was  said  in  reference  to  unliquidated  and  i;nad]usted  claims.  Where  the  Govern- 
ment, by  and  through  the  fraud  of  its  agents,  gets  possession  and  withholds  from  the 
rightful  owner  an  ascertained,  fixed,  and  certain  amount,  the  claim  for  interest  certainly 
stands  upon  higher  equitable  grounds  than  in  the  cases  cited.  The  finding  liy  the  Court 
of  Claims  that  the  policy  of  the  Government,  as  shown  by  the  general  rule  pursued  by 
Congress  in  passing  Acts  for  the  relief  of  private  claims,  was  to  allow  interest,  is  supported 
by  tlie  precedents. 

Your  committee,  iipon  this  proposition,  beg  leave  to  refer  to  and  adopt  this  portion  of 
House  Report  391,  Forty-third  Congress,  first  session,  w'hich  discusses  the  subject  of 
interest  as  follows : 

THE   OBLIG.\TION   TO    P.\Y   INTEREST   ON   THE   AMOUNT  AWARDED    THE    CHOCTAW   NATION. 

Your  committee  have  given  this  question  a  most  careful  examination,  and  are  obliged 
to  admit  and  declare  that  the  United  States  can  not  in  equity  and  justice,  nor  without 
national  dishonor,  refuse  to  i>ay  interest  upon  the  moneys  so  long  withheld  from  the 
Choctaw  Nation.    Some  of  the  reasons  which  force  us  to  tliis  conclusion  are  as  follows: 

1.  The  United  States  acquired  the  lands  of  the  Choctaw  Nation  on  account  of  which  the 
said  award  was  made,  on  the  twenty-seventh  day  of  September,  1830,  and  it  has  held  them 
for  the  benefit  of  its  citizens  ever  since. 

2.  The  United  States  had  in  its  Treasury,  many  years  prior  to  the  first  day  of  January 
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1859,  the  proceeds  resulting  from  the  sale  of  the  said  lands,  and  have  enjoyed  the  use  of 
such  moneys  from  that  time  until  now. 

3.  The  award  in  favor  of  the  Choctaw  Nation  was  an  award  under  a  treaty,  and  made 
bv  a  tribunal  whose  adjudication  was  final  and  conclusive.    (Comfgiis  vs.  Vasse,  1  Pet.,  193.) 

4.  The  obligations  of  the  United  States  under  its  treaties  with  Indian  nations  have  been 
declared  to  be  equally  sacred  with  those  made  by  treaties  with  foreign  nations.  (  Worcester 
vs.  The  State  of  Georcfia,  ti  Pet.,  582.)  And  smh  treaties,  Mr.  Justice  Miller  declares,  are  to 
be  construed  liberally.    ( The  Kansas  Indians,  5  "Wall.,  737-7<)0.) 

5.  The  engagements  and  obligations  of  a  treaty  are  to  be  interpreted  in  accordance  with 
the  principles  of  the  public  law,  and  not  in  accordance  with  any  municipal  code  or  execu- 
tive regulation.  No  statement  of  this  proposition  can  equal  the  clearness  or  force  with 
which  Mr.  Webster  declares  it  in  his  opinion  on  the  Florida  claims  attached  to  the  report 
in  the  case  of  Letitia  Humphreys.  (Senate  report  No.  93,  tirst  session  Thirty-sixth  Con- 
gress, p.  16.)    S]ieaking  of  the  obligation  of  a  treaty,  he  said: 

"A  treaty  is  the  supreme  law  of  the  land.  It  can  neither  be  limited  nor  restained,  nor 
modified,  nor  altered.  It  stands  on  the  ground  of  national  contract,  and  is  declared  by 
the  Constittition  to  be  the  supreme  law  of  the  land;  and  this  gives  it  a  character  higher 
than  any  act  of  ordinary  legislation.  It  enjoys  an  immunity  from  the  operation  and 
effect  of  all  such  legislation. 

"A  second  general  proposition,  equally  certain  and  well  establi-shed,  is  that  the  terms 
and  the  language  used  in  a  treaty  are  always  to  be  interpreted  according  to  the  law  of 
nations,  and  not  according  to  any  municipal  code.  This  rule  is  of  universal  application. 
When  two  nations  speak  to  each  other  they  use  the  language  of  nations.  Their  inter- 
course is  regulated,  and  their  mutual  agreements  and  obligations  are  to  be  inter]>reted  by 
that  code  only  which  we  usually  denominate  the  public  law  of  the  world.  This  public 
law  is  not  one  thing  at  Rome,  another  at  London,  and  a  third  at  Washington.  It  is  the 
same  in  all  civilizexl  States;  everywhere  speaking  with  the  same  voice  and  the  same 
authority." 

Again," in  the  same  opinion,  Mr.  Webster  used  the  following  language: 

"  We  are  construing  a  treaty,  a  solemn  compact  between  nations.  This  compact  between 
nations,  this  treaty,  is  to  be  construed  and  interpreted  throughout  its  whole  length  and 
breadth,  in  its  general  provisions,  and  in  all  its  details,  in  every  phrase,  sentence,  word, 
and  svUable  in  it.  by  the  settled  rules  of  the  law  of  nations.  No  municipal  code  can  touch 
it,  no' local  municipal  law  affect  it,  no  practice  of  administrative  department  come  near 
it.  Over  all  its  terms,  over  all  its  doubts,  over  all  its  ambiguities,  if  it  had  any,  the  law  of 
nations  'sits  arbitress.'" 

6.  Bv  the  principles  of  the  public  law  interest  is  always  allowed  as  indemnity  for  the 
delay  of  payment  of  an  ascertained  and  fixed  demand.  There  is  no  conflict  of  authority 
upori  this  question  among  the  writers  on  public  law. 

This  rule  is  laid  down  Ijy  Rutherford  in  these  terms : 

"In  estimating  the  damages  which  any  one  has  sustained,  when  such  things  as  he  has 
a  perfect  right  to  are  unjustlv  taken  from  him,  or  rrithholden.  or  intercepted,  we  are  to 
consider  not  only  the  vahie  of  "the  thing  itself  but  the  value  likewise  of  the  fruits  or  profits 
that  might  have  arisen  from  it.  He  who  is  the  owner  of  the  thing  is  likewise  the  owner 
of  the  fruits  or  profits.  So  that  it  is  as  properly  a  damage  to  be  deprived  of  them  as  it  is 
to  be  deprived  of  the  thing  itself."    (Paitherford's  Institutes.  Book  I,  chap.  17,  sec.  5.) 

In  laving  down  the  rule  for  the  satisfaction  of  injuries  in  the  case  of  reprisals,  in  making 
which  the  strictest  caution  is  enjoined  not  to  transcend  the  clearest  rules  of  justice,  Mr. 
Wheaton.  in  his  work  on  the  law  of  nations,  says: 

"  If  a  nation  has  taken  possession  of  that  which  belongs  to  another,  if  it  refuses  to  pay  a 
debt,  to  repair  an  injurv,  or  to  give  adequate  satisfaction  for  it.  the  latter  may  seize  some- 
thing of  the  former  "and  apply  it  to  his  or  its  advantage,  till  it  obtains  payment  of  what  is 
due,  together  with  interest  and  damages."    (Wheaton  on  International  Law,  p.  341.) 

A  great  writer,  Domat,  thus  states  the  law  of  reason  and  justice  on  this  point: 

"  It  is  a  natural  consequence  of  the  general  engagement  to  do  wrong  to  no  one  that  they 
who  cause  anv  damage  bv  failing  in  the  performance  of  that  engagement  are  obliged  to 
repair  the  damage  which  they  have  done.  Of  what  nature  soever  the  damage  may  be, 
and  from  what  cause  soever  it  may  proceed,  he  who  is  answerable  for  it  ought  to  repair 
it  bv  an  amende  proportionable  either  to  his  fault  or  to  his  offense  or  other  cause  on  his 
part,  and  to  the  loss  which  has  happened  therebv."  (Domat,  Part  I,  Book  III,  Tit  V. 
1900. 1903.)  '  ,   ,      ,  ,     ^  T 

"  Interest"  is,  in  realitv,  in  justice,  in  reason,  and  in  law,  too,  a  part  of  the  debt  due.  It 
includes,  in  Pothier's  words,  the  loss  which  one  has  suffered,  and  the  gain  which  he  has 
failed  to' make.  The  Roman  law  defines  it  as  "quantum  niea  interfuit;  id  est,  quantum 
mihi  abest,  quantumque  lucrari  potui."  The  two  elements  of  it  were  termed  "lucrum 
cessans  et  damnum  emergens."    The  payment  of  both  is  necessary  to  a  complete  indem- 

Interest,  Domat  says,  is  the  reparation  or  satisfaction  which  he  who  owes  a  sum  of 
money  is  bound  to  make  to  his  creditor  for  the  damage  which  he  does  him  by  not  paying 
him  the  monev  he  owes  him. 

It  is  because  of  the  universal  recognition  of  the  justice  of  paying,  for  the  retention  of 
moneys  indis]>utablv  due  and  payable  immediately,  a  rate  of  interest  considered  to  be  a 
fair  equivalent  for  the  loss  of  its  lise,  that  judgments  for  money  everywhere  bear  interest. 
The  creditor  is  deprived  of  his  profit,  and  the  debtor  has  it.  "What  greater  wrong  could 
the  law  permit  than  that  the  debtor  should  be  at  liberty  indefinitely  to  delay  payment, 
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and  during  the  delay  have  the  use  of  the  creditor's  moneys  for  nothing?  They  are  none 
the  less  the  creditor's  moneys  because  the  debtor  wrongfully  withholds  them.  He  holds 
them,  in  reality  and  essentialUj,  in  trust;  and  a  trustee  is  always  bound  to  pay  interest  upon 
moneys  so  held. 

In  closing  these  citations  from  the  public  law,  the  language  of  Chancelldr  Kent  seems 
eminently  api)roiiriatc.  He  says:  "In  cases  where  the  princijial  jurists  agree,  the  pre- 
sumption will  be  very  great  in  favor  of  the  solidity  of  their  maxims,  and  no  eirUized  nation 
that  does  not  arrogantly  set  all  ordinary  law  and  justice  at  defiance  will  venture  to  disregard  the 
uniform  sense  of  established  writers  on  international  law." 

7"  The  practice  of  the  United  States  in  discharging  obligations  resulting  from  treaty 
stipidatioiis  has  always  been  in  accord  with  these  well  established  principles.  It  has 
exacted  the  payment  of  interest  from  other  nations  in  all  cases  where  the  obligation  to 
make  payment  residted  from  treaty  stipulations,  and  it  has  acknowledged  that  obligation 
in  all  ca.ses  where  a  like  liability  was  imposed  upon  it. 

The  most  important  and  leading  cases  which  have  occurred  are  those  which  arose 
between  this  country  and  Great  Britain;  the  first  under  the  treaty  of  1794,  and  the  other 
under  the  first  article  of  the  treaty  of  Ghent.  In  the  latter  case  the  United  States,  under 
the  first  article  of  the  treaty,  claime<l  compensation  for  slaves  and  other  property  taken 
away  from  the  country  by  the  British  forces  at  the  close  of  the  war  in  1815.  A  difference 
arose  between  the  two  Governments,  which  was  submitted  to  the  arbitrament  of  the 
Emperor  of  Russia,  who  decided  that  "the  United  States  of  America  are  entitled  to  a  just 
indemnification  from  Great  Britain"  for  all  private  property  carried  away  liy  the  British 
forces."  A  joint  commission  was  appointed  fur  the  purjtose  of  hearing  the  claims  of  indi- 
viduals under  this  decision.  At  an  early  stage  of  the  proceedings  the  question  arose  as  to 
whether  interest  was  a  part  of  that  "  /(/.v^  indeinnilication  "  which  the  decision  of  the  Emperor 
of  Russia  contem])lated.  The  British  Commissioner  denied  the  obligation  to  pay  interest. 
The  American  Commissioner,  Langdon  Cheves,  insisted  upon  its  allowance,  and  in  the 
course  of  his  argument  upon  this  question  said: 

"Indemnification  means  a  reimbursement  of  a  loss  sustained.  If  the  property  taken 
away  on  the  seventeenth  of  February,  1815,  were  returned  now  uninjured,  it  would  not 
reimbvirse  the  loss  sustained  by  the  taking  away  and  consequent  detention ;  it  would  not 
be  an  indemnification.  The  claimant  would  still  be  unindemnified  for  the  loss  of  the  use 
of  his  property  for  ten  years,  which,  considered  as  money,  is  nearly  equivalent  to  the 
original  value  of  the  principal  thing.'' 

Again  he  says: 

"  If  interest  be  an  incident  usually  attendant  on  the  delay  of  payment  of  debts,  damages 
are  equally  an  incident  attendant  on  the  withholding  an  article  of  property." 

"In  consequence  of  this  disagreement  the  commission  was  broken  \\\i\  but  the  claims 
were  subsequently  com^iromised  bj^  the  payment  of  i)!l,204,9()0,  instead  of  |1, 250,000,  as 
claimed  by  Mr.  Cheves;  and  of  the  sum  paid  by  Great  Britain,  !t!418,000  was  expressly  for 
interest. 

An  earlier  case,  in  which  this  principle  of  interest  was  involved,  arose  under  the  treaty 
of  1791,  between  the  United  States  and  Great  Britain,  in  which  there  was  a  stipulation  oil 
the  part  of  the  British  Government  in  relation  to  certain  losses  and  damages  sustained 
by  American  merchants  and  other  citizens,  by  reason  of  the  illegal  or  irregular  capture 
of  their  vessels,  or  other  property,  by  British  cruisers ;  and  the  seventh  article  provided 
in  substance  that  "full  and  complete  compensation  for  the  same  will  be  made  by  the 
British  Government  to  the  said  claimants." 

A  joint  commission  was  instituted  under  this  treaty,  which  sat  in  London,  and  by  which 
these  claims  were  adjudicated.  Mr.  Pinckney  and  Mr.  Gore  were  Commissioners  on  the 
part  of  the  United  States,  and  Dr.  NichoU  and  Dr.  Swabey  on  the  part  of  Great  Britain ; 
and  it  is  believed  that  in  all  instances  this  Commission  allowed  interest  as  a  part  of  the 
damage.  In  the  case  of  "The  Betsey,"  one  of  the  cases  which  came  before  the  Board,  Dr. 
NichoU  stated  the  rule  of  compensation  as  follows: 

"To  reiml)urse  the  claimants  the  original  cost  of  their  proi:)erty,  and  all  the  expenses 
they  have  actually  incurred,  together  with  interest  on  the  whole  amoiuit,  woiUd,  I  think, 
be  a  just  and  adequate  compensation.  This,  I  believe,  is  the  measure  of  compensation 
usually  made  by  all  the  belligerent  nations,  and  accepted  by  all  neutral  nations,  for  losses, 
costs,  and  damages  occasioned  by  illegal  captures."  (Vide  Wheaton's  Life  of  Pinckney, 
page  198;  also,  2()5,  note,  and  page  371.) 

By  a  reference  to  the  American  State  Papers,  Foreign  Relations,  vol.  2,  pages  119,  120, 
it  will  be  seen  by  a  report  of  the  Secretary  of  State,  of  the  sixteenth  February,  1798,  laid 
before  the  House  of  Representatives,  that  interest  was  awarded  and  paid  on  such  of  these 
claims  as  had  been  submitted  to  the  award  of  Sir  William  Scott  and  Sir  John  Nicholl,  as 
it  was  in  all  cases  l)y  the  Board  of  Commissioners.  In  consequence  of  some  <Kfference  of 
opinion  l)etween  the  meml)ers  of  this  Comnussion,  their  proceedings  were  suspended  until 
1802,  when  a  convention  was  concluded  between  the  two  Governments,  and  the  Commis- 
sion reassembled,  and  then  a  question  arose  as  to  the  allowance  of  interest  on  the  claims 
during  the  suspension.  This  the  American  Commissioners  claimed;  ;ind  though  it  was 
at  first  resistefl  by  the  British  Commissioners,  yet  it  was  finally  yielded,  and  interest  was 
allowed  and  i)aid.  (See  Mr.  King's  three  letters  to  the  Secretarv  of  State,  of  twenty-fifth 
of  March,  1803,  twenty-third  of  April,  1803,  and  thirtieth  of  April,  1803,  American"  State 
Papers,  Foreign  Itelations,  vol.  2,  pages  387  and  388.) 

Another  case  in  whicli  this  princijilc  w;is  involved  arose  luider  the  treaty  of  the  twenty- 
seventh  of  October,  1795,  with  Spain,  by  the  twenty -first  article  of  which,  "in  order  to  ter- 
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minate  all  differences,  on  account  of  the  losses  sustained  by  citizens  of  the  United  States 
in  consequence  of  their  vessels  and  cargoes  having  been  taken  by  the  subjects  of  his 
Catholic  Majesty  during  the  late  war  between  Spain  and  France,  it  is  agreed  that  all  such 
cases  shall  be  referred  to  the  final  decision  of  Commissioners,  to  be  appointed  in  the  fol- 
lowing manner,"  etc.  The  Commissioners  were  to  be  chosen,  one  by  the  United  States, 
one  by  Spain,  and  the  two  were  to  choose  a  third ;  and  the  award  of  the  Commissioners, 
or  any  two  of  them,  was  to  be  final,  and  the  Spanish  Government  to  pay  the  amount  in 
specie. 

This  Commission  awarded  interest  as  part  of  the  damages.  (See  American  State  Papers, 
vol.  2,  Foreisn  Relations,  page  283.)  So  in  the  case  of  claims  of  American  citizens  against 
Brazil,  settled  by  Mr.  Tudor,  United  States  Minister,  interest  was  claimed  and  allowed. 
(See  Ex.  Doc,  first  session  Twenty-fifth  Congress,  House  Reps.,  Doc.  .32,  page  249.) 

Again,  in  the  convention  with  Mexico,  of  the  eleventh  of  April,  1839,  by  which  provision 
was  made  by  Mexico  for  the  payment  of  claims  of  American  citizens  for  injuries  to  per- 
sons and  property  by  the  Mexican  authorities,  a  mixed  Commission  was  provided  for, 
and  this  Commiss'ion  allowed  interest  in  all  cases.  (House  Ex.  Doc.  291,  Twenty-seventh 
Congress,  second  session.) 

So.  also,  under  the  treaty  with  Mexico  of  February  2, 1848,  the  Board  of  Commissioners 
for  the  adjustment  of  claims  under  that  treaty  allowed  interest  in  all  cases,  from  the 
origin  of  the  claim  until  the  day  when  the  Commission  expired. 

So,  also,  under  the  convention  with  Colombia,  concluded  February  10,  1864,  the  Com- 
mission for  the  adjudication  of  claims  under  that  treaty  allowed  interest  in  all  cases  as  a 
part  of  the  indemnity. 

So  under  the  recent  convention  with  Venezuela,  the  United  States  exacted  interest 
upon  the  awards  of  the  Commission,  from  the  date  of  the  adjournment  of  the  Commis- 
sion until  the  payment  of  the  awards. 

The  mixed  American  and  Mexican  Commission,  now  in  session  here,  allows  interest  in 
all  cases  from  the  origin  of  the  claim,  and  the  awards  are  payable  with  interest. 

Other  cases  might  be  shown  in  which  the  United  States,  or  their  authorized  diplomatic 
agents,  have  claimed  interest  in  such  cases,  or  where  it  has  been  paid  in  whole  or  in  part. 
(See  Mr.  Russell's  letter  to  the  Count  de  Engstein,  of  October  5,  1818,  American  State 
Papers,  vol.  4.  p.  6.39,  and  proceedings  under  the  convention  with  the  Two  Sicilies,  of 
October,  183.5,  Elliott's  Dip.  Code,  p.  625.) 

It  can  hardly  be  necessary  to  pursue  these  precedents  further.  They  sufficiently  and 
clearly  show  the  practice  of  this  Government  with  foreign  nations,  or  with  claimants 
under  treaties. 

8.  The  practice  of  the  United  States  in  its  dealings  with  the  various  Indian  tribes  or 
nations  has  been  in  harmony  with  these  principles. 

In  all  cases  where  money  belonging  to  Indian  nations  has  been  retained  by  the  United 
States,  it  has  been  so  invested  as  to  produce  interest,  for  the  benefit  of  the  nation  to  which 
it  belongs;  and  such  interest  is  annually  paid  to  the  nation  who  may  be  entitled  to 
receive  it. 

9.  The  United  States,  in  adjusting  the  claim  of  the  Cherokee  Nation  for  a  balance  due 
as  purchase  money  upon  lands  ceded  by  that  nation  to  the  United  States  in  1858,  allowed 
interest  upon  the  balance  due  them,  being  |189,422  76,  until  the  same  was  paid. 

The  question  was  submitted  to  the  Senate  of  the  United  States,  as  to  whether  interest 
should  be  allowed  them.  The  Senate  Committee  on  Indian  Affairs,  in  their  report  upon 
this  subject,  tised  the  following  language: 

"  By  the  treaty  of  August,  1846,  it  was  referred  to  the  Senate  to  decide,  and  that  decision 
to  be  final,  whether  the  Cherokees  shall  receive  interest  on  the  sums  found  due  them 
from  a  misapplication  of  their  funds  to  purposes  with  which  they  were  not  chargeable, 
and  on  account  of  which  improper  charges  the  money  has  been  withheld  from  them.  It 
has  been  the  uniform  practice  of  this  Government  to  pay  and  demand  interest  in  all 
transactions  with  foreign  Governments,  which  the  Indian  tribes  have  always  been  said  to 
be,  both  by  the  Supreme  Court  and  all  other  branches  of  our  Government,  in  all  matters 
of  treaty  or  contract.  The  Indians,  relying  upon  the  prompt  payment  of  their  dues,  have 
in  many  cases  contracted  debts  upon  the  faith  of  it,  upon  which  they  have  paid,  or  are 
liable  to  pay,  interest.  If,  therefore,  they  do  not  now  receive  interest  on  their  money,  so 
long  withheld  from  them,  they  will  in  effect  have  received  nothing."  (Senate  Report,  No. 
176,  first  .session  Thirty-first  Congress,  p.  78.) 

10.  That  upon  an  examination  of  the  precedents,  where  Congress  has  passed  Acts  for 
the  relief  of  ]3rivate  citizens,  it  will  be  found  that,  in  almost  every  case.  Congress  has 
directed  the  payment  of  interest,  where  the  United  States  had  withheld  a  sum  of  money 
which  had  been  decided  by  competent  authority  to  be  due,  or  where  the  amount  due  was 
ascertained,  fixed,  and  certain. 

The  following  precedents  illustrate  and  enforce  the  correctness  of  this  assertion,  and 
sustain  this  proposition : 

1.  An  Act  approved  January  14,  1793,  provided  that  lawful  interest  from  the  sixteenth 
of  May,  1776,  shall  be  allowed  on  the  sum  of  $200,  ordered  to  be  paid  to  Retitrn  J.  Meigs, 
and  the  legal  representatives  of  Christopher  Greene,  deceased,  by  a  resolve  of  the  United 
States,  in  Congress  assembled,  on  the  twentv-eighth  of  September,  1785.  (6  Stats,  at  Large, 
p.  11.) 

2.  An  Act  approved  May  31,  1794,  providing  for  a  settlement  with  Arthur  St.  Clair,  for 
expenses  while  going  from  New  York  to  Fort  Pitt,  and  till  his  return,  and  for  services  in 
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the  business  of  Indian  treaties,  and  "allowed  interest  on  the  balance  found  to  be  due 
him."    (()  Stats,  at  Large,  p.  40.) 

3.  An  Act  approved  February  27,  1795,  authorized  the  officers  of  the  Treasury  to  issue 
and  deliver  to  Angus  McLean,  or  his  duly  authorized  attorney,  certificates  for  the  amount 
of  !|12;>4  43,  bearing  interest  at  six  per  cent,  from  the  tirst  of  July,  17H.3,  being  for  his  services 
in  the  Corps  of  Sajjpers  and  Miners  during  the  late  war.     ((»  Stats,  at  l./arge,  p.  20.) 

4.  An  Act  approved  January  23,  17!)S,  directing  the  Secretary  of  tlie  Treasury  to  pay 
General  Kosciusco  an  interest  at  the  rate  of  six  per  cent  jier  annum  on  the  suiii  of  $12,- 
280  54,  the  amount  of  a  certificate  due  to  him  from  the  I'nited  States  from  the  first  of 
January,  1793,  to  the  thirty-first  of  December,  1797.    (6  Stats,  at  Large,  p.  32.) 

5.  An  Act  approved  May  3,  1802,  provided  that  there  be  paid  Fulvvar  Skipwith  the  sum 
of  $4,550,  advanced  by  liim  for  the  use  of  the  United  States,  with  interest  at  the  rate  of  six 
per  cent  per  annum  from  tlie  first  of  November,  1795,  at  which  time  tlie  advance  was 
nuide.    (0  Stats,  at  Large,  p.  48.) 

6.  An  Act  for  the  relief  of  John  Coles,  approved  January  14,  1804  authorized  the  proper 
accounting  officers  of  the  Treasury  to  liquidate  the  claim  of  John  Coles,  owner  of  the  ship 
Grand  Turk,  heretofore  employed  in  the  service  of  the  United  States,  for  the  detention  of 
said  ship  at  Gibraltar  from  the  tenth  of  May  to  the  fourth  of  July,  1801,  inclusive,  and 
that  he  be  allowed  demurrage  at  the  rate  stipulated  in  the  charter-party,  together  with 
the  interest  thereon.    ((>  Stats,  at  Large,  p.  50.) 

7.  An  Act  apjiroved  March  3,  1807,  provided  for  a  settlement  of  the  accounts  of  Oliver 
Pollock,  formerly  commercial  agent  for  the  L'nited  States  at  New  Orleans,  allowing  him 
certain  sums  and  commissions,  with  interest  until  paid,    ((i  Stats,  at  Large,  p.  05.) 

8.  An  Act  for  the  relief  of  Stephen  Sayre,  a])proved  March  3,  1807,  provided  that  the 
accounting  officers  of  the  Treasury  be  authorized  to  settle  the  accounts  of  Stephen  Sayre, 
as  Secretary  of  Legation  at  the  Court  of  Berlin,  in  the  year  1777,  with  interest  on  the 
whole  sum  until  paid,     (li  Stats,  at  Large,  p.  05.) 

9.  An  Act  approved  April  25,  1810,  directed  the  accounting  officers  of  the  Treasury  to 
settle  the  account  of  Moses  Young,  as  Secretary  of  Legation  to  Holland  in  1780,  and  pro- 
viding that  after  the  deduction  of  certain  moneys  paid  liim,  the  balance,  with  interest 
thereon,  should  be  ]>aid.     (0  Stats,  at  Large,  p.  89.) 

10.  An  Act  approved  May  1,  1810,  for  the  relief  of  P.  C.  L'Enfant,  directed  the  Secretary 
of  the  Treasury  to  pay  to  him  the  sum  of  $0(iO,  with  legal  interest  thereon  from  March  i, 
1792,  as  a  compensation  for  his  services  in  laying  out  the  plan  of  the  city  of  Washington. 
(6  Stat,  at  L.,  p.  92  ) 

11.  An  Act  approved  January  10,  1812,  provided  that  there  be  paid  to  John  Burnham, 
the  sum  of  $12ti  72,  and  the  interest  on  the  same  since  the  thirtieth  of  May,  179f;.  which, 
in  addition  to  the  sum  allowed  him  by  the  Act  of  that  date,  is  to  be  con.sidered  a  reim- 
bursement of  the  money  advanced  by  him  for  his  ransom  from  captivity  in  Algiers.  (6 
«tat.  at  L.,  i>.  101.) 

12.  An  Act  approved  July  1,  1812,  for  the  relief  of  Anna  Young,  recjuired  the  War 
Department  to  settle  the  account  of  Col.  John  Durkee,  deceased,  and  to  allow  said  Anna 
Young,  his  sole  heiress  and  representative,  said  seven  vears'  half-pay,  and  interest 
thereon.    (0  Stat,  at  L.,  p.  110.) 

13.  An  Act  approved  February  25,  1813,  provided  that  there  be  paid  to  John  Dixon  the 
sum  of  $.829  84,  with  six  percent  per  annum  interest  thereon  from  the  first  of  January,  1785, 
^' being  the  amount  of  a  final-settlement  certificate.  No.  590,  issued  by  Andrew  Dimscomb, 
late  Commissioner  of  Accounts  for  tlie  State  of  Virginia,  on  the  twenty-second  of 
December,  1780,  to  Lucy  Dixon,  who  transferred  the  same  to  John  Dixon."  (0  Stat,  at  L., 
p.  117.) 

14.  An  Act  approved  February  25,  181.3,  required  the  accounting  officers  of  the  Treas- 
ury to  settle  the  account  of  John  Murray,  representative  of  Dr.  Henry  Murray,  and  that 
he  be  allowed  the  amount  of  three  loan-certificates  for  $1,000,  with"  interest  from  the 
twenty-ninth  of  March,  1782,  issued  in  the  name  of  said  Murray,  signed  Francis  Hop- 
kinson.  Treasurer  of  Loans.     (0  Stat,  at  L.,  p.  117.) 

15.  An  Act  approved  March  3,  1813,  directed  the  accounting  officers  of  the  Treasury  to 
settle  the  accounts  of  Samuel  Lapsley,  deceased,  and  that  thev  be  allowed  the  amoinit  of 
two  final-settlement  certificuites.  No.  7844(),  for  one  thousanff  dollars,  and  No.  78447,  for 
one  thousand  three  hundred  dollars,  and  interest  from  the  twenty-second  day  of  March, 
1783, issued  in  the  name  of  Samuel  Lapslev,  by  the  Commissioner  of  Army  Accounts  for 
the  United  States  <m  the  first  day  of  July,  1784.    (0  Stat,  at  L.,  ]>.  119.) 

IG.  An  Act  approved  A])ril  1.3,"  1814,  directed  the  officers  of  the  Treasury  to  settle  the 
account  of  Joseph  Brevard,  and  that  he  be  allowed  the  amount  of  a  final-settlement  cer- 
tificate for  $183  23,  dated  February  1,  1785,  and  bearing  interest  from  the  first  of  January, 
1783,  issued  to  said  Brevard  by  John  Pierce,  Commis.sioner  for  Settling  Army  Accounts. 
(Obtat.  at  L.,  p.  1,34.) 

17.  An  Act  approved  A])ril  18,  1814,  directed  the  Receiver  of  Public  Moneys  at  Cincin- 
nati to  pay  the  full  amount  of  moneys,  with  interest,  paid  by  Dennis  Clark, "in  discharge 
of  tlie  purchase  money  for  a  certain"  fractional  section  of  laiid  purchased  by  said  Clark. 
(0  Stat,  at  L.,  141.) 

18.  An  Act  for  the  relief  of  WiUiam  Arnold,  approved  February  2,  1815,  allowed 
interest  on  the  sum  of  six  hundred  dollars  due  him  from  January  1,  1783.  (0  Stat,  at 
L.,  140.) 

19.  An  Act  approved  April  20,  181(!,  directing  the  accounting  officers  of  the  Treasury 
to  pay  to  Joseph  Wheaton  the  sum  of  eight  hundred  and  thirty-six  dollars  and  forty-two 
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cents,  on  account  of  interest  due  him  from  the  United  States  upon  sixteen  hundred  dol- 
lars and  eighty-four  cents,  from  April  1,  1807,  to  December  21,  1815,  pursuant  to  the 
award  of  George  Youngs  and  Elias  B.  Caldwell,  in  a  controversy  between  the  United 
States  and  the  said  Joseph  Wheaton.    (6  Stat,  at  L.,  Wx) 

20.  An  Act  approved  April  2(5,  18K),  authorized  the  liquidation  and  settlement  of  the 
claim  of  the  heirs  of  Alexander  Roxburgh,  arising  on  a  final-settlement  certificate  issued 
on  the  eighteenth  of  August.  1S78,  for  $480  87,  by  John  Pierce,  Commissioner  for  Settling 
Army  Accounts,  bearing  interest  from  the  first  of  January,  1782.    (6  Stat,  at  L.,  167.) 

21.  An  Act  approved  April  14,  1818,  authorized  the  accounting  officers  of  the  Treasury 
Department  "  to  review  the  settlement  of  the  account  of  John  Thompson,"  made  under 
the  authority  of  an  Act  approved  the  eleventh  of  May,  1812,  and  "to  allow  the  said  John 
Thompson  interest  at  six  per  cent  per  annum,  from  the  fourth  of  March,  1787,  to  the 
twentieth  of  May,  1812.  on  the  sum  which  was  found  due  to  him,  and  paid  under  the  Act 
aforesaid."    (6  Stat,  at  L.,  208.) 

22.  An  Act  approved  May  11,  1820,  directed  the  proper  officers  of  the  Treasury  to  pay 
to  Samuel  B.  Beall  the  amount  of  two  final-settlement  certificates  issued  to  hini  on  the 
first  of  February-,  1785,  for  his  services  as  a  Lieutenant  in  the  army  of  the  United  States 
during  the  revolutionary  war,  together  with  interest  on  the  said  certificates  at  the  rate 
of  six  per  cent  per  annum,  from  the  time  they  bore  interest,  respectively,  which  said 
certificates  were  lost  bv  the  said  Beall,  and  remain  vet  outstanding  and  unpaid.  (6  Laws 
of  U.  S.,  510;  6  Stat,  at' L.,  249.) 

23.  An  Act  approved  May  15,  1820,  required  that  there  be  paid  to  Thomas  Leiper  the 
specie  value  of  four  loan-office  certificates,  issued  to  him  by  the  Commissioner  of  Loans 
for  the  State  of  Pennsylvania,  on  the  twenty-seventh  of  February,  1779,  for  one  thou- 
sand dollars  each :  and  also  the  specie  value  of  two  loan-certificates,  issued  to  him  by 
the  said  Commissioner  On  the  second  day  of  March,  1779,  for  one  thousand  dollars  each, 
with  interest  at  six  per  cent  annually.    (6  Stat,  at  L.,  252.) 

24.  An  Act  approved  May  7,  1822,  provided  that  there  be  paid  to  the  legal  representa- 
tives of  John  Guthry,  deceased,  the  sum  of  one  hundred  and  twenty-three  dollars  and 
thirty  cents,  being  the  amount  of  a  final-settlement  certificate,  with  interest  at  the  rate 
of  six  per  cent  per  annum  from  the  first  day  of  January,  1788.    (6  Stat,  at  L.,2(39.) 

25.  An  Act  for  the  relief  of  the  legal  representatives  of  James  McClung,  approved 
March  3, 1823,  allowed  interest  on  the  amount  due  at  the  rate  of  six  per  cent  per  annum 
from  January  1,  1788.    (6  Stat,  at  L.,  284.) 

26.  An  Act  approved  March  3,  1823,  for  the  relief  of  Daniel  Seward,  allowed  interest  to 
him  for  money  paid  to  the  United  States  for  land  to  which  the  title  failed,  at  the  rate  of 
six  per  cent  per  annum  from  January  29,  1814.    (6  Stat,  at  L.,  286.) 

27.  An  Act  approved  May  5.  1824,  directed  the  Secretary  of  the  Treasury  to  pay  to 
Amasa  Stetson,  the  sum  of  six  thousand  two  hundred  and  fifteen  dollars,  "  being  for 
interest  on  moneys  advanced  by  him  for  the  use  of  the  United  States,  and  on  warrants 
issued  in  his  favor,  in  the  years  1814  and  1815,  for  his  services  in  the  Ordnance  and  quar- 
termaster's Department  for  superintending  the  making  of  army  clothing  and  for  issuing 
the  public  supplies."    (6  Stat,  at  L.,  298.) 

28.  An  Act  approved  March  3,  1824,  directing  the  proper  affounting  officers  of  the 
Treasury  to  settle  and  adjust  the  claim  of  Stephen  Arnold,  David  and  George  Jenks,  for 
the  manufacture  of  three  thousand  nine  hundred  and  twenty-five  muskets,  with  interest 
thereon  from  the  twenty-sixth  day  of  October,  1813.    (6  Stat"  at  L.,  3^31.) 

29.  An  Act  approved  May  20, 1826,  directed  the  proper  accounting  officers  of  the  Treas- 
ury to  settle  and  adjust  the  claim  of  John  Stemman  and  others  for  the  manufacture  of 
four  thousand  one  hundred  stand  of  arms,  and  to  allow  interest  on  the  amount  due  from 
October  26,  1813.    (6  Stat,  at  L.,  345.) 

30.  An  Act  approved  May  20,  1826,  for  the  relief  of  Ann  D.  Taylor,  directed  the  payment 
to  her  of  the  sum  of  three  hundred  and  fifty-four  dollars  and  fifteen  cents,  with  interest 
thereon,  at  a  rate  of  six  per  cent  per  annum  from  December  30,  1786,  until  paid.  (6  Stat, 
at  L.,  351.) 

31.  An  Act  approved  March  3, 1827,  provided  that  the  proper  accounting  officers  of  the 
Treasury-  were  authorized  to  pay  B.  J.  Y.  Yalkenburg,  the  sum  of  five  hundred  and 
ninety-seven  dollars  and  twenty-four  cents,  ''being  the  amount  of  fourteen  indents  of 
interest,  with  interest  thereon  from  the  first  of  Januarv,  1791,  to  the  thirtv-first  of 
December,  1826. "    (6  Stat,  at  L.,  3Ij5.) 

In  this  case  the  United  States  paid  interest  on  interest. 

32.  An  Act  approved  May  29, 1828,  provided  that  there  be  paid  to  the  legal  representa- 
tives of  Patience  Gordon  the  specie  value  of  a  certificate  issued  in  the  name  of  Patience 
Gordon  by  the  Commissioner  of  Loans  for  the  State  of  Pennsylvania,  on  the  seventh  of 
April,  1778,  with  interest  at  the  rate  of  six  per  cent  per  annum  from  the  first  day  of 
January,  1788.    (7  Stat,  at  L.,p.  378.) 

33.  An  Act  approved  May  29,  1830,  required  the  Treasury  Department  "to  settle  the 
accounts  of  Benjamin  Wells,  as  Deputy  Commissary  of  Issues  at  the  Magazine  at  Mon- 
ster Mill  in  Pennsylvania,  under  John  Irvin,  Deputy  Commissary-General  of  the  Army 
of  the  United  States  in  said  State  in  the  revolutionary  war;"  and  that  "they  credit  him 
with  the  sum  of  five  hundred  and  seventy-four  dollars  and  four  cents,  as  payable  Febru- 
ary 9,  1779,  and  three  hundred  and  twenty-six  dollars  and  sixty-seven  cents,  payable  July 
20,  1780,  in  the  same  manner  and  with  such  interest,  as  if  these  suras,  with  their  interest 
from  the  times  respectively  aforesaid  had  been  subscribed  to  the  loan  of  the  United 
States."    (6  Stats,  at  Large,  447.) 
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34.  An  Act  approved  INIay  19,  1832,  for  the  relief  of  Richard  (J.  Morris,  provided  for  tlie 
payment  to  him  of  two  certificates  issued  to  him  by  Timothy  Pickering,  (Quartermaster- 
General,  with  interest  thereon  from  the  first  of  September,  1781.    ((i  Stats,  at  Larjjje,  48(i.) 

35.  An  Act  approved  July  4,  1832.  for  the  relief  of  Aaron  Snow,  a  revolntioniiry  soldier, 
provided  for  the  payment  to  him  of  two  certificates  issued  by  John  Pierce,  hite  Commis- 
sioner of  Army  Accounts,  and  dated  in  1784,  with  interest  thereon.  (6  Stats,  at  Large, 
503.) 

3fi.  An  Act  approved  July  4,  18.32,  provided  for  the  payment  to  W.  P.  Gil)bs  of  a  final- 
settlement  certificate  dated  January  30,  1784,  with  interest  at  six  percent  from  the  first  of 
January,  1783,  up  to  the  passage  of  the  Act.  This  Act  went  behind  the  final  certificate 
and  provided  for  the  payment  of  interest  anterior  to  its  date.    ((>  Stats,  at  Large,  504.) 

37.  An  Act  approved  July  14,  1832,  directed  the  payment  to  the  heirs  of  Ebenezer  L. 
Warren  of  certain  sums  of  money  illegally  demanded  and  received  by  the  United 
States  from  the  said  Warren  as  one  of  the  sureties  of  Daniel  Evans,  former  Collector  of 
Direct  Taxes,  with  interest  thereon  at  the  rate  of  six  per  cent  per  annum  from  Septem- 
ber 9,  1820.    (6  Stats,  at  Large,  373.) 

38.  An  Act  for  the  relief  of  Hartwell  Vick,  approved  Julj- 14, 1832,  directed  the  account- 
ing officers  of  the  Treasury  to  refund  to  the  said  Vick  the  money  paid  by  him  to  the 
United  States  for  a  certain  tract  of  land  which  was  found  not  to  be  property  of  the 
United  States,  with  interest  thereon  at  the  rate  of  six  per  centum  per  annum  from  the 
twenty-third  day  of  May,  1818.    (G  Stats,  at  Large,  523.) 

39.  An  Act  approved  J  une  18,  1834,  for  the  relief  of  Martha  Bailey  and  others,  directed 
the  Secretary  of  the  Treasury  to  pay  to  the  parties  therein  named  the  sum  of  four 
thousand  eight  hundred  and  thirty-seven  dollars  and  sixty-one  cents,  being  the  amount 
of  interest  upon  the  sum  of  two  hundred  thousand  dollars,  part  of  a  balance  due  from 
the  United  States  to  Elbert  Anderson  on  the  twenty-sixth  day  of  October,  1814 ;  also  the 
further  sum  of  nine  thousand  five  hundred  and  ninety-five  doUars  and  thirty-six  cents, 
being  the  amount  of  interest  accruing  from  the  deferred  payment  of  warrants  issued  for 
balances  due  from  the  United  States  to  said  Anderson  from  the  date  of  such  warrants 
until  the  payment  thereof;  also  the  further  sum  of  two  thousand  and  eighteen  dollars 
and  fifty  cents  admitted  to  be  due  from  the  United  States  to  the  said  Anderson  by  a 
decision  of  the  Second  Comptroller,  with  interest  on  the  sum  last  mentioned  from  the 
period  of  such  decision  until  paid.    (G  Stats,  at  Large,  562.) 

40.  An  Act  approved  June  10,  1834,  directed  the  Secretary  of  the  Treasury  to  pay  bal- 
ance of  damages  recovered  against  William  C.  H.  Waddell,  United  States  Marshal  for 
the  southern  district  of  New  York,  for  the  illegal  seizure  of  a  certain  importation  of 
brandy  on  behalf  of  the  United  States,  with  legal  interest  on  the  amount  of  said  judg- 
ment from  the  time  the  same  was  paid  by  the  said  Waddell.    (fi  Stats,  at  Large.  594.) 

41.  An  Act  approved  February  17,  183H,  directed  tlie  payment  of  the  sum  therein  named 
to  Marinus  W.  Gilbert,  being  the  interest  on  money  advanced  by  him  to  pay  oft' troops  in 
the  service  of  the  United  States,  and  not  repaid  when  demanded.    (6  Stats,  at  Large,  622.) 

42.  An  Act  approved  February  17,  1836,  for  the  relief  of  the  executor  of  Charles  Wil- 
kins,  directed  the  Secretary  of  the  Treasury  to  settle  the  claim  of  the  said  executor, 
for  interest  on  a  liquidated  demand  in  favor  of  Jonathan  Taylor,  James  Morrison, 
and  Charles  Wilkins,  who  were  lessees  of  the  United  States  of  the  salt  works  in  the 
State  of  Illinois.    (6  Stats,  at  Large,  626.) 

43.  An  Act  approved  July  2, 1836,  for  the  relief  of  the  legal  representatives  of  David 
Caldwell,  directed  the  proper  accounting  officers  of  the  Treasury  to  settle  the  claim  of  the 
said  David  Caldwell  for  fees  and  allowances,  certified  by  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania,  for  official  services  to  the  United  States, 
and  to  pay  on  that  account  the  sum  of  four  hundred  and  ninety-six  dollars  and  thirty- 
eight  cents,  with  interest  thereon  at  the  rate  of  six  per  centum  from  the  twenty-fifth  day 
of  November,  1830,  till  paid.    (6  Stats,  at  Large,  664.) 

44.  An  Act  approved  July  2,  1836,  provided  that  there  be  paid  Don  Carlos  Delossus 
interest  at  the  rate  of  six  per  centum  per  annum  on  three  hundred  and  thirty-three  dol- 
lars, being  tlie  amount  allowed  him  under  the  Act  of  July  14,  1832,  for  his  relief,  on 
account  ot  moneys  taken  from  him  at  the  capture  of  Baton  Rouge,  La.,  on  the  twenty- 
third  day  of  September,  1810,  being  the  interest  to  be  allowed  from  the  said  twenty-third 
day  of  September,  1810,  to  the  fourteenth  day  of  July,  1832.    (6  Stats,  at  Large,  672.) 

in  this  case  the  interest  was  directed  to  be  paid  four  years  after  the  principal  had  been 
satisfied  and  discharged. 

45.  An  Act  approved  July  7,  1838,  provided  that  the  proper  officers  of  the  Treasury  be 
directed  to  settle  the  accounts  of  Richard  Harrison,  formerly  Consular  Agent  of  the 
United  States  at  Cadiz,  in  Spain,  and  allow  him,  among  other  items,  the  interest  on 
the  money  advanced,  under  agreement  with  the  Minister  of  the  United  States,  in  Spain, 
for  the  relief  of  destitute  and  distressed  seamen,  and  for  their  passages  to  the  United 
States,  from  the  time  the  advances,  respectively,  were  made  to  the  time  at  which  the  said 
advances  were  reimbursed.    (6  Stats,  at  Large,  734.) 

46.  An  Act  approved  August  11,  1842,  directed  the  Secretary  of  the  Treasury  to  pay  to 
John  Johnson  the  sum  of  seven  hundred  and  fifty-six  dollars  and  eighty-two  cents,  being 
the  amount  received  from  tlie  said  Johnson  upon  a  judgment  against  him  in  favor  of  the 
United  States,  together  with  the  interest  thereon  from  the  time  of  such  pavment.  (6 
Stats,  at  Large,  8.5(i.) 

47.  An  Act  a))proved  August  3,  1846,  authorized  the  Secretary  of  the  Treasury  to  pay  to 
Abraham  Hor])ach  the  sum  of  five  thousand  dollars,  with  lawful  interest  from  the  first  of 
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January,  1836,  being  the  amount  of  a  draft  drawn  by  James  Eeeside  on  the  Post  Office 
Department,  dated  April  18,  1835,  payable  on  the  first  of  January,  1S3%  and  accepted  by 
the  Treasurer  of  the  Post  Office  Department,  which  said  draft  was  indorsed  by  said  Abra- 
liam  Horbach,  at  the  instance  of  the  said  Reeside,  and  the  amount  drawn  from  the  Bank 
of  Philadelphia,  and,  at  maturity,  said  draft  was  protested  for  non-payment,  and  said 
Horbach  became  liable  to  pay.  and,  in  consequence  of  his  indorsement,  did  pay  the  full 
amount  of  said  draft.    (9  Stats,  at  Large,  fi77.) 

48.  An  Act  approved  February  5, 1859.  authorized  the  Secretary  of  War  to  pay  to  Thomas 
Laurent,  as  surviving  partner,  the  sum  of  fifteen  thousand  dollars,  with  interest  at  the  rat* 
of  six  per  cent  yearly,  from  the  eleventh  of  November,  1847,  it  being  the  amount  paid  by 
the  hrn'i  on  that  day  to  Major-General  Winfield  Scott,  in  the  City  of  Mexico,  for  the  pur- 
chase of  a  house  in  said  city,  out  of  the  possession  of  which  they  were  since  ousted  by 
the  Mexican  authorities.    (11  Stats,  at  Large,  558.) 

49.  An  Act  approved  March  '2,  1847,  directed  the  Secretary  of  the  Treasury  to  pay  the 
balance  due  to  the  Bank  of  Metropolis  for  moneys  due  upon  "the  settlement  of  the  account 
of  the  bank  with  the  United  States,  with  interest  thereon  from  the  sixth  dav  of  March, 
1838.    (9  Stats,  at  Large.  089.) 

50.  An  Act  approved  July  20, 18-52,  directed  the  payment  to  the  legal  representative  of 
James  C  Watson,  late  of  the  State  of  Georgia,  the  sum  of  fourteen  thousand  six  hundred 
dollars,  with  interest  at  the  rate  of  six  per  cent  per  annum,  from  the  eighth  day  of  May, 
1838,  till  yjaid,  being  the  amount  paid  by  him,  under  the  sanction  of  the  Indian  Agent,  to 
certain  Creek  warriors,  for  slaves  captured  by  said  warriors  while  they  were  in  the  service 
of  the  United  States  against  the  Seminole  Indians  in  Florida.    (10  Stats,  at  Large.  734.) 

51.  An  Act  approved  July  29.  1854,  directed  the  Secretary  of  the  Treasury  to  pay  to  John 
C.  Fremont  one  hundred  and  eighty-three  thousand  eight  hundred  and  twenty-five  dol- 
lars, with  interest  thereon  from  the  first  day  of  June,  1851,  at  the  rate  of  ten  per  cent 
per  annum,  in  full  for  his  account  for  beef  delivered  to  Commissioner  Barbour,  for  the  use 
of  the  Indians  in  California,  in  1851  and  1852.    (10  Stats,  at  Large.  804.) 

52.  An  Act  approved  July  8,  1870.  directed  the  Secretary  of  the  Treasury  to  make  proper 
payments  to  carry  into  effect  the  decree  of  the  District  Court  of  the  United  States  for  the 
District  of  Louisiana,  bearing  date  the  fourth  of  June,  18B7,  in  the  case  of  the  British  brig 
•'  Volan,"  and  her  cargo;  and  also  another  decree  of  the  same  Court,  bearing  date  the 
eleventh  of  June,  in  the  same  year,  in  the  case  of  the  British  bark  '"Science"  and  cargo, 
vessels  illegally  seized  by  a  cruiser  of  the  United  States,  such  payments  to  be  made  as  fol- 
lows, viz. :  To  the  several  persons  named  in  such  decrees,  or  their  legal  representatives, 
the  several  sums  awarded  to  them  respectively,  u-ith  interest  to  each  person  from  the  date  of 
tlie  decree  under  tchich  he  receives  payment.    (IR  Stats,  at  Large.  650.) 

53.  An  Act  approved  July  8. 1^70^  directed  the  Secretary  to  make  the  proper  payments  to 
carry  into  effect  the  decree  of  the  District  Court  of  the  United  States  for  the  District  of 
Louisiana,  bearing  date  July  13,  18(i7.  in  the  case  of  the  Briti.sh  brig  "Dashing  Wave."  and 
her  cargo,  illegally  seized  by  a  cruiser  of  the  United  States,  which  decree  was  made  in 
pursuance  of  the  decision  of  the  Supreme  Court,  such  jiayments  to  be  made  with  interest  from 
the  date  of  the  decree.    (16  Stats,  at  Large,  651.) 

An  examination  of  these  cases  will  show  that  subsequent  to  the  seizure  of  these  several 
vessels,  they  were  each  sold  by  the  United  States  Marshal  for  the  District  of  Louisiana  as 
prize,  and  the  proceeds  of  such  sales  deposited  by  him  in  the  First  National  Bank  of  New 
Orleans.  The  bank,  while  the  proceeds  of  these  sale  were  on  deposit  there,  became  insol- 
vent. The  seizures  were  held  illegal,  and  the  vessels  not  subject  to  capture  as  prize.  But 
the  proceeds  of  the  sales  of  these  vessels,  and  their  cargoes,  could  not  be  restored  to  the 
owners  in  accordance  of  the  decrees  of  the  District  Court,  because  the  funds  had  been 
lost  by  the  insolvency  of  the  bank.  In  these  cases,  therefore.  Congress  provided  indem- 
nity for  losses  resulting  from  the  acts  of  its  agents,  and  made  the  indemnity  complete  by 
providing  for  the  payment  of  interest. 

Your  committee  have  directed  attention  to  these  numerous  precedents  for  the  purpose 
of  exposing  the  utter  want  of  foundation  of  the  often  repeated  assumption  that  "the  Gov- 
ernment never  pays  interest."  It  will  readily  be  admitted  that  there  is  no  statute  law  to 
sustain  this  position.  The  idea  has  grown  up  from  the  custom  and  usage  of  the  account- 
ing officers  and  Departments  refusing  to  allow  interest  generally  in  their  accounts  with 
disbursing  officers,  and  in  the  settlement  of  unliquidated  ilomestic  claims  arising  out  of 
dealings  with  the  Government.  It  will  hardly  be  pretended,  however,  that  this  custom  or 
usage  is  so  "reasonable,"  well-known,  and  "certain,"  as  to  give  it  the  force  and  effect  of 
law,  and  to  overnide  and  trample  under  foot  the  law  of  nations  and  also  the  well  settled 
practice  of  the  Government  itself  in  its  intercourse  with  other  nations. 

11th.  Interest  was  allowed  and  paid  to  the  State  of  Massachusetts  because  the  United 
States  delayed  the  payment  of  the  principal  for  twenty-two  years  after  the  amount  due 
had  been  ascertained  and  determined.  The  amount  appropriated  to  pay  this  interest  was 
$678,362  41,  more  than  the  original  principal.    (IH  Stats,  at  Large.  198.) 

Mr.  Sumner,  in  his  report  upon  the  memorial  introduced  for  that  purpose,  discussing 
this  question  of  interest,  said: 

"It  is  urged  that  the  payment  of  this  interest  would  establish  a  bad  precedent.  If  the 
claim  is  just,  the  precedent  of  paying  it  is  one  of  which  our  Government  should  wish  to 
establish.  Honesty  and  justice  are  not  precedents  oi  which  either  Government  or  indi- 
viduals should  be  afraid."    (Senate  Report  4,  Forty-first  Congress,  first  session,  p.  10.) 

12th.  Interest  has  always  been  allowed  to  the  several  States  for  advances  made  to  the 
United  States  for  military  purposes. 
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The  claims  of  the  several  States  for  advances  during  the  revolutionary  war  were 
adjusted  aud  settled  under  the  provision  of  the  Acts  of  Congress  of  August  5,' 1790,  and  of 
May  31,  1794.  By  these  Acts  interest  was  allowed  to  the  States,  whether  they  had  advanced 
moiiey  on  hand  in  their  treasuries  or  obtained  by  loans. 

In  res))ect  to  the  advances  of  States  during  the  war  of  1812-15,  a  more  restricted  rule 
was  adopted,  viz.:  That  States  should  be  allowed  interest  only  so  far  as  they  had  them- 
selves paiil  it  by  borrowing,  or  had  lost  it  by  the  sale  of  interest-bearing  fuTuls. 

Interest,  according  to  this  rule,  has  been  paid  to  all  the  States  whicli  nuide  advances 
during  the  war  of  1812-15,  with  the  exception  of  Massachusetts.     Here  are  the  cases: 

Virginia,  U.  S.  Stats,  at  Large,  vol.  4,  p.  161. 

Delaware,  U.  S.  Stats,  at  Large,  vol.  4,  p.  175. 

New  York,  U.  S.  Stats,  at  Large,  vol.  4,  p.  192. 

Pennsylvania,  U.  S.  Stats,  at  Large,  vol.  4,  p.  241. 

South  Carolina,  U.  S.  Stats,  at  Large,  vol.  4.  p.  499. 

In  Indian  and  other  wars  the  same  rule  has  been  observed,  as  in  the  following  cases: 

Alabama,  U.  S.  Stats,  at  Large,  vol.  9,  p.  344. 

Georgia,  U.  S.  Stats,  at  I-arge,  vol.  9,  p.  ()2(). 

Washington  Territory,  U.  S.  Stats,  at  Large,  vol.  11,  p.  429. 

New  Hampshire,  U.  S.  Stats,  at  Large,  vol.  10,  p.  1. 

13th.  The  Senate  Committee  on  Indian  Affairs,  in  the  report  to  which  reference  has 
heretofore  been  made,  speaking  of  this  award  and  of  the  obligation  of  the  United  States 
to  pay  interest  upon  the  balance  remaining  due  and  unpaid  thereon,  used  the  following 
language: 

"Your  committee  are  of  opinion  that  this  sum  should  be  paid  them  with  accrued  inter- 
est from  the  date  of  said  award,  deducting  therefrom  |2,50,000,  paid  to  them  in  money,  as 
directed  by  the  Act  of  March  2,  18(11;  and,  therefore,  find  no  sufficient  reason  for  further 
delay  in  carrying  into  effect  that  provision  of  the  aforenamed  Act,  and  the  Act  of  March 
3,  1871,  bv  the  deliverv  of  the  bonds  therein  described,  with  accrued  interest  from  the  date 
of  the  Act  of  March  8,  1861. 

"  Your  committee  have  discussed  this  question  with  an  anxious  desire  to  come  to  such  a 
conclusion  in  regard  to  it  as  would  do  no  injustice  to  that  Indian  nation  whose  rights  are 
involved  here,  nor  establish  such  a  precedent  as  would  be  inconsistent  with  the  practice 
or  duly  of  the  United  States  in  such  cases.  Therefore,  your  committee  have  considered  it 
not  only  by  the  light  of  those  principles  of  the  public  law — always  in  harmony  with  the 
highest  deiiiands  of  the  most  perfect  justice — but  also  in  the  light  of  those  nunierous  pre- 
cedents which  this  Government  in  its  action  in  litigation  has  furnished  for  our  guidance. 
Your  committee  cannot  believe  that  the  payment  of  interest  on  the  moneys  awarded  by 
the  Senate  to  the  Choctaw  Nation  would  either  violate  any  principle  of  law  or  establish 
any  precedent  which  the  L'nited  States  would  not  wish  to  follow  in  any  similar  case,  and 
yoiir  committee  cannot  believe  that  the  United  States  are  prepared  to  repudiate  these 
principles,  or  to  admit  that  because  their  obligation  is  held  by  a  weak  and  powerless  Indian 
nation  it  is  any  the  less  sacred  or  binding  than  if  held  by  a  nation  able  to  enforce  its  pay- 
ment and  secure  complete  indemnity  under  it.  Could  the  United  States  escape  the  pay- 
ment of  interest  to  Great  Britain,  if  it  should  refuse  or  neglect,  after  the  same  became  due, 
to  pay  the  amount  awarded  in  favor  of  British  subjects  by  the  recent  joint  commission 
which  sat  here?  Could  we  delay  payment  of  the  amount  awarded  by  that  commission 
for  fifteen  years,  and  then  escape  by  merely  paying  the  principal?  The  Choctaw  Nation 
asks  the  same  measure  of  justice  which  we  7nust  accord  to  Great  Britain;  and  your  com- 
mittee cannot  deny  that  demand  unless  they  shall  ignore  and  set  aside  those  principles  of 
the  public  law  which  it  is  of  the  utmost  importance  to  the  United  States  to  always  main- 
tain inviolate. 

"  Your  committee  are  not  unmindful  that  the  amount  due  the  Choctaw  Nation  under  the 
award  of  the  Senate  is  large.  They  are  not  unmindful,  either,  that  the  discredit  of  refusing 
payment  is  increased  in  proportion  to  the  amount  withheld  and  the  time  during  which 
refusal  has  been  continued." 

Few,  if  any,  of  the  foregoing  cases  presented  as  strong  and  meritorious  grounds  for 
the  allowance  of  interest  as  the  claim  now  under  consideration.  Following  these  prece- 
dents, and  for  the  reasons  above  set  forth,  the  committee  deem  the  present  ii  proper  case 
for  the  i)ayment  of  interest  on  the  sum  converted  ($371,025)  from  date  of  conversion  to 
date  of  payment.  This  interest  they  fix  at  the  rate  of  four  and  a  half  (4i)  per  centum  per 
annum,  that  being  about  the  average  rate  paid  by  the  Government  between  18(i7  and  1881, 
and  which  it  may  be  fairly  assumed  was  saved  or  made  by  it  for  the  use  of  the  funds  dur- 
ing the  period  of  detention.  On  this  basis  the  interest  allowed  will  amount  to  the  sum  of 
$249,039  95. 

The  committee  accordingly  recommend  that  the  bill  be  amended  as  follows:  In  line 
one  of  Section  2  strike  out  the  words  "seventy-five"  and  insert  in  lieu  thereof  "forty- 
nine,"  and  in  line  second  of  said  section  after  the  word  "thousand,"  insert  the  words 
"and  thirty-nine  and  ninety-five  hundredths."  And  as  thus  amended  that  the  bill  be 
passed  by  the  Senate. 
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In  addition  to  the  precedents  cited  in  the  foregoing  Senate  report,  the 
committee  refer  to  the  following  cases  in  which  interest  has  been  allowed 
by  Act  of  Congress  or  paid  by  the  Treasury  Department : 


Case  of. 


Statutes  at  Large. 


Date  of  Act. 


Baron  de  Glaubeck 

Captain  Markley 

Lieutenant  Brewster 

John  Stevens 

James  Derry - 

Benjamin  Hardison 

Widow  of  General  Lord  Stirling 

Child  of  Colonel  Laurens 

Oliver  Pollock 

Widow  of  Colonel  Roberts 

Widow  of  Captain  White 

Widow  of  Colonel  Elliott 

Widow  of  Major  Wise 

Widow  of  Major  Huger  . 

Widow  of  Lieutenant  Bush 

Widow  of  Major  Motte --- 

Captain  Mclntire 

Colonel  Pannil 

General  De  Hass 

Dr.  Debevere 

Lieutenant  King 

Sailingmaster  Slier  man 

General  Nathanael  Greene 

Colonel  Dubois 

Moses  White 

Widow  of  Thomas  Flinn 

De  Beaumarchais 

Thomas  Barclay 

Mary  Rappleyea -. 

John  Holkar 

Joshua  Barney -  - 

Nicholas  Vreeland 

John  Crute 

Walter  S.  Chandler. -. 

John  Crain 

Heirs  of  John  W.  Baylor  and  others 

Robert  Johnson  - 

Benjamin  Wells 

A.  D.  Baylor 

Charles  Yates'  executor 

Ward  &  Brothers 

Lxician  Harper 

Heirs  of  General  Hazen 

Lieutenant  Vawtes 

Major  Roberts -- 

Lieutenant  Hillary 

Dr.  Carter 

Colonel  Baylor 

Lieutenant  Brooke 

Ichabod  Ward 

Dr.  Axson 

Dr.  Knight 

John  B.  Taylor 

J  &  J.  Pettigrew 

A.  McKnight 

Heirs  of  Colonel  Harrison 

Lieutenant  J acob 

The  Union  Bank  of  Florida 

William  Greer. .  - 

Gray,  McMurdo  &  Co 

John  S.  Wilson 

Charles  Cooper  &  Co 

James  Dunning 


September  29, 1789 

August  11,  1790 

August  IL  1790 

August  11,  1790 

August  11,  1790 

August  11,  1790 

August  11,  1790 

August  11,  1790 

December  23,  1791 

March  27,  1792 

March  27,  1792 

March  27,  1792 

March  27,  1792 

March  27,  1792 

March  27,  1792 

March  27,  1792 

March  27,  1792 

March  27,  1792 

March  27,  1792 

March  27,  1792 

March  27,  1792 

March  27,  1792 

April  27,  1792 

June  4,  1794 

March  2,  1803 

March  3.  1805.-. 

April  18,  180(1 

April  18,  1808 

Februarv2.  1815 

April  29,"  1816 

March  2,  1849 

Aprils,  1820 

Mav7,  1822 

March  3,  1825 ___. 

March  3,  1825 

May  20,  1826 .-. 

MaV  26,  1828 

May  29,  1830 

MaV  29,  1830 

May  29,  1830 

May  31,  1830 

March  2,  18.31 

March  3,  1831 

May  25,  1832 

May  25,  1832 

May  25.  1832 

May  25,  1832 

May  25,  1832 

May  25,  1832 

June  15,  1832 

June  15,  1832 

June  15,  1832 

July  13,  1832 

JulV  14.  1832 

July  14,  1832 

July  14,  1832 

JulV  14,  1832 - 

March  3,  1849 

May  26,  1852 

March  27,  1854 

July  27,  1854 

July  27,  1845 

July  27,  1854 


6 
6 
6 
6 
6 
6 
6 
7 
7 
7 
7 
7 
7 
9 
16 
50 
57 


72 
146 
175 
769 
238 
276 
326 
334 
351 
392 
447 
437 
440 
457 
450 
466 
489 
490 
490 
490 
491 
491 
496 
494 
495 
507 


516 
778 
731 
776 
791 
795 
796 
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Case  of. 


John  Frazier  and  John  G.  Clendenin 

Phineas  M.  Nightingale,  administrator 

Thomas  H.  Baird--. -- ---- 

The  legal  representatives  of  Thomas  Gordon 

Mary  Reeside 

Joseph  D.  Beers 

John  Hamilton 

Rnf us  Dwinell ..- 

Heirs  of  Richard  D.  Rowland 

Henry  Hubbard 

Francis  Huffman 

Nott&Co.  

British  schooner  Flying  Scud 

British  steamer  Labuan 

James  F.  Jov --_ 

JohuN.  Hall . 

Executors  of  Samuel  P.  Fear  on 

Manhattan  Savings  Institution 

Commercial  Bank  of  Knoxville 

Henry  Page  .- 

Albert  Elsberg,  administrator 

Robert  Stodart  Wvld 

German  National  "Bank  of  Louisville 

Captain  Davenport 

Gertrude  Gates -. 

John  Peck  _.. ...._. 

John  Laurens ' 

Colonel  Thornton 

Son  of  Alexander  Brownlee :. 

Heirs  of  John  Wilson 

Riddle,  Becktle,  Headington  &  Co.. 

Captain  Thomas 

Lieutenant  Foster 

Dr.  Ledyard 

Colonel  "John  Elv 

Captain  Triplett'. 

Lieutenant  Wagnon 

William  Price 

Philip  Slaughter 

James  Barnett 

Archibald  Watts 

Captain  Gibbon... 

PhUip  Bush 

Eleanor  Courts 

Dr.  John  Berrien 

The  legal  representatives  of  Christian  Ish  ... 

Joseph  Falconer 

Samuel  Gibbs 

Benjamin  Bird 

Grove  Pomeroy 

The  representatives  of  General  Lord  Stirling 

John  Peck 

Captain  George  Hurlburt 

Alvarez  Fisk 

Matthew  Lyon 

John  Johnston 

Felix  St.  Vrain 

Lewis  C.  Sartori 

The  legal  representatives  of  Simon  Spaulding 


July  29,  1854 

August  1,  1854  ... 
August  18,  1856  . . 
August  23,  1856  . . 
February  7,  1857  . 
February  10,  1857 
March  16,  1858... 

June  1,  1858 

Junes,  1858 

February  9,  1859  . 
April  13,' 1860  .... 
February  22,  1869 

July  7,  1870  _ 

July  7,  1870 

May  25,  1872 

March  3,  1877 

June  18,  1878 

December  19,  1878 
February  29,  1879 
February  18,  1880 
Augusts,  1882... 
January  5,  1883  . . 
March  3, 1883...- 

July  14,  1832 

July  14,  1832 

July  14,  1832 

July  14,  1832 

February  9, 1833  . 
February  9,  1833  . 
February  27,  1833 
February  27,  1833 
March  2",  1833..-. 

March  2,  1833 

March  2,  1838 

March  2,  1833.-.. 
March  2,  1833.... 
March  2,  1833.... 
March  2,  1833  .... 
March  2,  1833.... 
March  2,1833-... 
February  27,  1833 
March  2;  1833.... 
March  2,  1833.... 
March  2,  1833...- 

June  19,  1834 

June  27,  1834 

June  28,  1834 

June  28,  1834 

June  28,  1834 

June  28,  1834 

June  30,  1834 

June  30,  1834 

June  30,  1834 

April  10,  1840 

July  4,  1840 

August  11,  1842  . . 
Angust  3,  1846  ... 
March  3,  1847.... 
March  3,  1847 


Statutes  at  Large. 


Volume.     Page. 


Every  fact  in  the  present  case  has  been  officially  found  hy  the  Court  of 
Claims,  and  that  Court  in  delivering  judgment  (16  Court  of  Claims  Reports, 
73)  characterized  the  transaction  as  "  simply  a  case  of  a  bank  being  robbed, 
and  of  its  stolen  assets  l)eing  put  into  the  hands  of  the  Cashier  of  the  Sub- 
Treasury  for  a  purpose  which  by  no  possible  view  could  in  law  be  held  to 
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effect  a  transfer  of  the  bank's  right  of  property  in  them  either  to  him  or  to 
the  United  States."  Demand  was  immediately  made  for  the  retm-n  of  the 
money,  but  it  remained  in  the  hands  of  the  Government  for  fifteen  years, 
and  then  repayment  of  the  principal  was  made.  So  that  the  United  States 
was  able  to  hold  property,  which  its  Courts  has  declared  it  had  no  right  to 
hold,  until  it  earned  enough  at  six  per  cent  to  pay  for  it.  Surely  reparation 
should  be  made  in  such  a  case.  The  principle  of  repaying  interest  under 
such  circumstances  seems  to  be  established,  in  the  language  of  several  dis- 
tinguished committees  of  this  House,  as  follows: 

It  will  be  found,  upon  examination  of  the  precedents  where  Congress  has  passed  Acts 
for  the  relief  of  citizens  of  the  United  States,  that  in  almost  everj'  case  where  the  Govern- 
ment has  withheld  a  sum  of  money  which  had  been  decided  bj-^  competent  authority  to  be 
due,  or  where  the  amount  was  ascertained,  fixed,  and  definite,  Congress  has  directed  the 
payment  of  interest,  together  with  the  principal.  (Report  No.  17,  Forty-sixth  Congress, 
first  session ;  Report  No.  1568,  Forty-eighth  Congress,  first  session ;  Report  No.  661,  Forty- 
ninth  Congress,  first  session.) 

For  a  stronger  reason  should  this  be  so  in  the  present  case,  where  not  only 
was  the  amount  ascertained,  fixed,  and  definite,  but  where,  also,  the  cred- 
itor relation  was  not  voluntary,  but  was  forced  upon  the  claimants  by  the 
United  States,  who  became,  therefore,  tort  debtors. 

There  is  abundant  proof  to  show  that  at  the  time  the  property  of  the  bank 
was  transferrred  to  the  Sub-Treasury  of  the  United  States  the  bank  was 
earning  from  eight  to  ten  per  cent  upon  its  assets,  being  in  a  very  prosper- 
ous condition.  The  bill  calls  for  the  payment  of  fivQ  per  cent  interest,  but 
the  Senate  committee  have  found  that  four  and  a  half  per  cent  was  about 
the  average  rate  of  interest  paid  by  the  Government  between  1867  and  1881, 
and  accordingly  your  committee,  recognizing  the  fact  that  the  Government 
ought  not  to  pay  a  higher  rate  of  interest  on  this  claim  than  they  were  in 
the  habit  of  paying  to  other  creditors,  recommend  that  the  bill  be  amended 
by  striking  out  in  lines  1  and  2,  of  Section  2,  the  words  "two  hundred  and 
seventy-five  thousand  dollars,"  and  inserting  in  lieu  thereof  the  words  "two 
hundred  and  forty-nine  thousand  thirty-nine  dollars  and  ninetj^-five  cents," 
and  thus  amended,  recommend  its  passage. 
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EXHIBIT  No.  1. 

[Copy.] 

State  of  California,  office  of  Surveyor-General. 
[Official.] 

Subject  to  the  approval  and  ratification  of  the  Legislature  of  the  State 
of  California,  I  hereby  appoint  Captain  John  Mullan  to  represent  this  State 
and  collect  therefor  such  amounts  of  money  as  have  been  paid  by  said 
State  to  the  Registers  and  Receivers  of  the  several  U.  S.  Land  Offices,  as 
fees  for  the  selections  of  lands,  as  provided  by  law,  and  which  selections, 
for  cause  satisfactorily  shown,  were  not  approved,  confirmed,  or  certified  to 
said  State,  but  subsequently  rejected  and  canceled,  and  to  the  restitution 
of  which  fees  the  State  is  entitled. 

No  expense  connected  with  the  collection  of  said  amounts  to  be  consid- 
ered a  claim  against  the  State,  and  Capt.  Mullan  to  receive  as  compensa- 
tion in  full  for  said  collection,  the  sum  of  twenty  per  cent  (20  per  cent)  of 
the  amount  collected  and  receipted  for  by  the  State. 

Witness  my  hand  and  seal  this  twenty-fourth  da}'  of  October,  1883. 

[Signed:]  H.  I.  WILLEY,  Surveyor-General. 


[Official.] 

Office  of  Surveyor-General  and  ex  officio  State  Land  Register  ) 
OF  THE  State  of  California,  December  1,  1885.      j 

Captain  John  Mullan,  Washington,  D.  C: 

Sir:  I  hereby  appoint  you  Special  Agent  on  the  part  of  this  office,  and 
of  the  State  of  California  (subject  to  the  action  of  the  Legislature  of  the 
State  of  California),  to  represent  the  interests  of  this  office,  and  that  of 
the  State  of  California,  before  Congress,  and  before  the  proper  Bureaus 
and  Departments  of  the  Government  of  the  United  States,  at  Washington 
City,  D.  C,  in  the  matter  of  all  lands  inuring  to  the  State  of  California, 
under  the  Acts  of  Congress  approved  September  28.  1850,  and  July  23, 
1866,  in  regard  to  all  swamp  or  overflowed  lands,  which  have  been  hereto- 
fore sold  or  otherwise  disposed  of  by  the  United  States,  to  the  loss  or 
detriment  of  this  State. 

With  a  view  of  securing  for  this  State  a  proper  indemnity,  in  either  lands 
or  money,  for  such  swamp  or  overflowed  lands  as  have  been  heretofore  so 
sold,  or  otherwise  disposed  of  by  the  United  States. 

H.  I.  WILLEY,  Surveyor-General. 
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EXHIBIT  No.  2. 

Forty-ninth  Congress,  first  session.     H.  R.  No.  3222. 

In  the  House  of  Representatives.     January  11,  1886 — Read  twice,  re- 
ferred to  the  Committee  on  the  Pubhc  Lands,  and  ordered  to  be  printed. 
Mr.  Henley  introduced  the  following  bill: 

A  BILL 

To  extend  certain  'provisions  of  an  Act  approved  March  second,  eighteen  hun- 
dred and  fifty-five,  entitled  '"''An  Act  for  the  relief  of  purchasers  and  locators 
of  swamp  and  overflowed  lands.''^ 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled.  That  all  entries,  locations, 
selections,  and  disposals  of  the  swamp  lands,  or  of  lands  alleged  to  be 
swamp,  under  any  law  of  the  United  States  made  since  the  third  day  of 
March,  eighteen  hundred  and  fifty-seven,  be  and  the  same  are  hereby  con- 
firmed, and  patents  shall  issue  to  such  purchasers,  locators,  or  grantees 
thereof;  provided,  that  if  any  State  shall  not,  within  one  year  from  the  pas- 
sage of  this  Act,  through  its  constituted  authorities,  return  to  the  General 
Land  Office  of  the  United  States  a  list  of  all  the  lands  sold  by  the  State  as 
aforesaid,  together  with  the  dates  of  such  sale  and  the  names  of  the  pur- 
chasers, and  also  of  all  lands  granted  or  conveyed  by  her  as  aforesaid,  the 
patents  shall  be  issued  immediately  thereafter  as  above  provided. 

Sec.  2.  That  the  second  section  of  the  Act  of  March  second,  eighteen 
hundred  and  fifty-five,  entitled  "An  Act  for  the  relief  of  purchasers  and 
locators  of  swamp  and  overflowed  lands,"  be  and  is  hereby  continued  in 
force  and  extended  to  all  States,  for  all  lands  the  entry,  selection,  or  loca- 
tion of  which  is  confirmed  by  the  preceding  section;  provided,  that  none  of 
the  provisions  of  the  first  section  of  this  Act  shall  apply  to  entries,  locations, 
or  selections,  of  lands  in  the  States  of  Oregon  and  Minnesota  prior  to  March 
twelfth,  eighteen  hundred  and  sixty;  neither  shall  said  States  be  allowed 
indemnity  for  swamp  lands  sold  or  located  prior  to  that  date;  and  provided 
further,  that  cash  indemnity  only  shall  be  allowed  for  all  locations,  entries, 
selections,  and  disposals  of  swamp  lands;  and  the  amount  of  cash  to  which 
any  State  shall  be  entitled  shall  be  the  price  at  which  the  land  was  held 
at  the  date  of  location,  entry,  selection,  or  disposal,  by  the  General  Gov- 
ernment. 


EXHIBIT  No.  3. 

[Report  No.  1089.] 

In  the  House  of  Representatives.  January  26, 1886 — Read  twice,  referred 
to  the  Committee  on  the  Public  Lands,  and  ordered  to  be  printed. 

March  17,  1886 — Reported  with  amendments,  committed  to  the  Com- 
mittee of  the  Whole  House  on  the  state  of  the  Union,  and  ordered  to  be 
printed. 

Omit  the  parts  struck  through  and  insert  the  parts  printed  in  italics. 
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Mr.  Caswell  introduced  the  following  bill: 

A  BILL 

For  the  relief  of  purchasers  and  other  grantees  of  the  United  States  of  certain 
sivamp  and  overflowed  lands,  and  to  reimburse  and  indemnify  certain 
States. 

Whereas,  The  United  States  has,  by  various  Acts  of  Congress,  granted 
to  several  of  the  States  certain  of  the  swamp  and  overflowed  lands  situate 
within  their  respective  limits;  and  whereas,  some  of  said  swamp  and  over 
Howed  lands  were  thereafter  erroneously  sold  and  otherwise  disposed  of  by 
the  United  States,  in  derogation  of  the  rights  of  the  States  entitled  thereto, 
and  contrary  to  and  in  violation  of  the  provisions  of  the  grants  aforesaid; 
and  whereas,  no  adequate  indemnity  to  said  States  or  relief  to  the  purchasers 
of  said  lands  has  l)een  hitherto  provided;  therefore. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatires  of  the  United 
States  of  America,  in  Congress  assembled,  That  it  shall  be  the  duty  of  the 
proper  officers  of  the  Treasury  and  Interior  Departments  to  adjust  and  set- 
tle the  claims  of  any  State  against  the  United  States  for  all  lands  which 
have  been  or  may  hereafter  be  sold  or  otherwise  disposed  of  by  the  United 
States  that  were  included  in  any  grant  of  swamp  or  overflowed  lands  to 
such  State. 

Sec.  2.  That  for  all  of  said  lands  in  any  State  which  were  sold  for  cash 
the  said  State  shall  have  the  credit  for  the  full  amount  of  the  purchase 
money  received  by  the  United  States,  as  of  the  last  day  of  the  year  in 
which  it  was  received,  and  the  same  shall  be  applied  to  the  payment  of 
the  indebtedness,  if  any,  of  such  State  to  the  United  States;  and  the  bal- 
ance, less  such  sum  or  sums  as  may  have  heretofore  been  paid  or  credited 
as  aforesaid,  shall  be  paid  over  to  the  Governor  or  other  duly  authorized 
agent  of  said  State;  and  for  all  of  said  lands  in  any  State  located  with 
warrants  or  scrip,  or  which  were  otherwise  disposed  of  by  the  United  States, 
and  for  which  indemnity  has  not  heretofore  been  granted  such  State,  shall 
have  indemnity  in  cash,  the  amount  thereof  to  be  limited  to  the  price  at 
which  the  lands  were  held  at  the  date  of  their  disposal  by  the  United 
States,  the  said  indemnity  to  be  credited  and  paid  as  herein  jirovided  in 
the  cases  where  lands  were  sold  for  cash;  provided,  that  the  acceptance  by 
any  State  or  its  le(Jal  representative  of  indemnity,  for  any  of  the  lands  sold 
or  otherwise  disposed  of  by  the  United  States,  shall  be  a  relinquishment 
and  waiver  of  all  its  right,  title,  and  interest  in  and  to  such  lands,  and  an 
acknowledgment  and  confirmation  of  the  title  thereto  in  the  grantees  of 
the  United  States. 

Sec.  3.  That  tlie  provisions  of  this  Act  shall  embrace  the  swamp  and  over- 
sowed, lands  on  the  odd  sections  within  the  six-mile  limits  of  the  line  of  rail- 
road between  Chicago  and  Mobile  constructed  binder  the  Act  of  Congress 
approved  September  tiventieth,  eighteen  hundred  and  fifty. 

37™ 
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EXHIBIT  No.  4. 

Forty-ninth  Congre.s.^,  first  ses;sion.     House  of  Kepresentatives.     Eeport  No.  lO^y. 

SWAMP  AND  OVERFLOWED  LANDS. 

March  17.  1886 — Committed  to  the  Committee  of  the  Whole  House  on 
the  state  of  the  Union  and  ordered  to  be  printed. 

Mr.  Van  Eaton,  from  the  Committee  on  the  PubHc  Lands,  submitted  the 
following 

REPORT. 
[To  accompany  bill  H.  R.  4792.] 

The  Committee  on  the  Public  Lands,  to  whom  was  referred  the  bill  (H. 
K.  4792),  for  the  relief  of  purchasers  and  other  grantees  of  the  United 
States  of  certain  swamp  and  overflowed  lands,  and  to  reimburse  and  indem- 
nify certain  States,  have  had  the  same  under  consideration  and  report: 

There  have  been  three  grants  of  swamp  and  overflowed  lands  by  the 
United  States  to  States  in  which  such  lands  were  situate,  nameh".  to 
Louisiana  in  1849,  to  all  public  land  States  in  1850.  and  to  Minnesota  and 
Oregon  in  1860.  For  all  practical  purposes  these  Acts  were  alike  in  their 
provisions  and  granted  to  these  States  all  the  unsold  lands  of  that  charac- 
ter within  their  respective  limits.  They  were  grants  in  prsesenti.  without 
condition  of  any  kind,  and  conveyed.  jj/'Oj^n'o  rigore,  to  the  respective  States 
all  lands  coming  within  the  descriptive  terms  used  in  the  statutes.  Although 
the  language  of  these  statutes  is  so  plain  and  unambiguous  as  apparently 
not  to  require  judicial  interpretation  or  construction,  yet,  upon  otie  pretext 
or  another,  they  have  been  before  various  Courts,  both  State  and  National, 
for  consideration,  and  the  right  and  the  title  of  the  States  to  these  lands 
repeatedly  and  uniformly  confirmed.  The  scope  of  the  decisions  rendered 
will  sufficiently  appear  in  the  following  brief  quotations  from  the  opinions 
of  the  Supreme  Court  of  the  United  States. 

Li  Bail  road  Company  vs.  Smith  (9  Wallace,  95).  that  Court  says: 

The  Act  of  September  28,  1850,  was  a  present  grant  by  Congress  of  certain  lands  to  the 
States  within  which  they  lie,  but  by  a  description  which  requires  something  more  than  a 
mere  reference  to  their  townships,  ranges,  and  sections  to  identify  them  as  coming 
within  it.    *    *    * 

By  the  second  section  of  the  Act  of  18-50  it  was  made  the  duty  of  the  Secretary  of  the  In- 
terior to  ascertain  this  fact. namely,  what  tracts  were  so  swampy,  overflowed,  and  wet  as  that 
the  major  parts  thereof  were  unfit  for  cultivation,  and  furnish  the  State  with  the  evidence 
of  it.  Miist  the  State  lose  the  lands,  though  clearly  swamp  land,  because  that  officer  has 
neglected  to  do  this?  The  right  of  the  State  did  not  depend  on  his  action,  Init  on  the  Act 
of  Congress,  and  though  the  State  might  be  embarrassed  in  the  assertion  of  this  right  by 
the  delay  or  failure  of  the  Secretary  to  ascertain  and  make  out  lists  of  these  lands,  the 
right  of  the  State  to  them  could  not  be  defeated  by  that  delay. 

And  in  the  latter  case  of  French  vs.  Fyan  ct  al.  (3  Otto,  169),  the  same 
Court  sav^s: 

This  Court  has  decided  more  than  once  that  the  swamp  land  Act  was  a  grant  inpnesenti, 
by  which  the  title  to  those  lands  passed  at  once  to  the  State  in  which  they  lay,  except  as 
to  States  admitted  to  the  Union  after  its  passage. 

It  was  not  necessary  that  the  States  should  submit  any  selections,  or 
prefer  any  requests,  or  make  any  demands.  "The  title  to  those  lands 
passed  at  once,"  and  it  was  made  the  dut}'  of  the  Secretary  of  the  Interior 
to  ascertain  the  particular  tracts  of  land  which  were  included,  described, 
and  convev'ed  in  the  grant,  and  certify  them  to  the  States.  Sales,  loca- 
tions, and  entries  of  these  lands  have  been  made  and  patents  issued,  not- 
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withstanding  the  fact  that  it  was  not  competent  for  the  Government  to 
give  a  valid  title  to  the  paid  lands  so  embraced  in  these  grants  to  any  other 
than  the  grantees  named  in  the  Acts  of  Congress.  These  facts  coming  to 
the  attention  of  Congress,  a  remedial  statute  was  passed  in  1855,  and 
another  in  1857,  providing  indemnity  to  the  States  and  confirming  the  title 
of  the  innocent  purchasers  and  locators  of  the  lands;  but  through  oversight 
or  purchase,  because  it  was  supposed  the  irregular  practices  which  made 
these  statutes  necessary  would  not  be  continued,  they  were  not  made  pros- 
pective and  continuing  in  their  application. 

Notwithstanding  the  laws  and  the  decisions  of  Courts  and  the  rulings  of 
the  department  itself,  the  practice  has  continued  of  not  considering  any 
lands  as  coming  within  the  purview  of  the  swamp  grants  until  the  States 
should  select  and  prove  them  to  be  such,  and  sales  and  other  disposals  of 
these  lands  have  continued  to  the  present  time.  Hence  the  necessity  for 
further  remedial  legislation,  which  should  be.  if  possible,  coextensive  with 
the  injuries  inflicted. 

The  result  of  the  continued  disposal  of  these  lands,  to  which  reference 
has  been  made,  has  been  and  is  a  double  injustice  to  the  States,  and  man- 
ifests itself,  (1)  in  the  unjust  and  illegal  diminution  of  a  fund  upon  which 
they  had  a  right  to  rely,  and  (2)  in  the  initiating  of  a  series  of  worthless 
and  void  titles  and  the  litigations  and  losses  to  which  they  give  rise, 
evidenced  in  part  by  the  reports  of  over  seventy  cases  decided  in  the  Courts 
of  last  resort  in  the  several  States,  and  cited  in  the  report  of  the  commis- 
sion on  the  codification  of  the  land  laws  of  the  United  States,  vol.  1.  pages 
57  and  58. 

These  conditions,  in  the  opinion  of  your  committee,  give  rise  to  just  claims 
against  the  United  States,  both  on  the  part  of  States  and  the  indi^^duals 
who  find  themselves  without  title  to  lands  for  which  they  have  paid  full  con- 
sideration, and  demand  attentive  consideration  and  speedy  action  by  Con- 
gress. 

It  is  for  the  adjustment  of  these  claims,  and  these  only,  that  the  bill 
herewith  reported  provides.  It  does  not  make  any  grant  or  renew  or  enlarge 
or  modify  any  previous  grant.  It  does  not  reverse,  set  aside,  or  modify  any 
decisions  of  the  Courts.  On  the  contrary,  it  is  in  entire  consonance  with 
these  and  simply  and  onh'  provides  for  carrying  them  into  effect  in  a  direct 
and  equitable  manner. 

Briefly  restated  the  case  is  as  follows: 

There  are  certain  moneys  in  the  Treasury  of  the  United  States  which  in 
law  and  in  fact  belong  to  certain  States,  because  received  by  the  United 
States  for  the  property  of  these  States  wrongfully  and  illegally  sold  by  it, 
and  the  proceeds  thereof  converted  to  its  use.  This  bill  provides  that  these 
moneys  shall  be  returned  to  the  rightful  owners.  To  meet  the  further  fact 
that  the  United  States  has  assumed  to  dispose  of  other  lands  not  its  own 
otherwise  than  for  cash,  this  bill,  when  amended  as  proposed  by  the  com- 
mittee, provides  that  the  United  States  shall  make  compensation  therefor 
in  cash  at  the  rate  at  which  the  lands  were  held  when  disposed  of,  with  the 
proviso  that  the  acceptance  of  indemnity  shall  be  a  relinquishment  of  the 
title  and  rights  derived  through  the  grant  and  a  confirmation  of  the  title 
and  right  of  parties  holding  under  the  subsequent  irregular  and  unauthor- 
ized conveyances  from  the  United  States. 

For  the  purpose  of  making  the  bill  conform  to  what  they  believe  to  be 
the  dominant  public  sentiment  and  to  embrace  all  the  cases  calling  for  con- 
gressional intervention,  your  comnnttee  recommend  the  following  amend- 
ments, namely: 

In  section  two  strike  out  all  after  the  word  "  State  "  in  the  twelfth  line 
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down  to  and  including  the  word  "may"  in  the  twenty-first  line,  and  insert 
in  lieu  thereof  the  word  "  shall."  Also  insert  the  words  "or  its  legal  rep- 
resentatives," after  the  word  "  State  "  in  the  twenty-seventh  line,  and  strike 
out  in  same  line  the  words  "  whether  in  cash  or  in  land."  Also  add  a  new 
section,  as  follows: 

"  Sec.  3.  The  provisions  of  this  bill  shall  embrace  the  swamp  and  over- 
flowed lands  on  the  odd  sections  within  the  six-mile  limits  of  the  line  of 
railroad  between  Chicago  and  Mobile,  constructed  under  the  Act  of  Con- 
gress approved  September  20,  1850." 

The  recommendation  of  the  committee  to  pay  cash  indemnity  only  is 
made  from  the  fact  that  the  public  lands  fit  for  agricultural  purposes  should 
be  set  apart  for  the  purpose  of  settlement  and  homestead,  and  is  in  har- 
mony with  the  growing  sentiment  of  the  people  in  all  the  States.  The  day 
for  the  issue  of  scrip  which  can  be  floated  by  speculators  on  the  choicest 
portion  of  public  lands  has  passed. 

With  reference  to  the  i^roposed  section  three,  which  the  committee  have 
added,  it  will  suffice  to  say  it  was  found,  on  examination  of  the  law  and 
the  facts,  that  the  even-numbered  sections  were  granted  to  aid  in  the  con- 
struction of  the  railroad  referred  to,  and  that  the  swamp  lands  on  the  odd 
sections  within  the  six-mile  limits  of  the  road  that  remained  unsold  on  the 
twenty-eighth  day  of  September,  1850,  have  been  subsequently  sold  by  the 
United  States,  and  the  proceeds  paid  into  its  Treasury — most  of  it  thirty 
years  ago.  Where  these  odd  sections  were  vacant  on  the  third  of  March, 
1857,  the  United  States  has  certified  them  to  the  State  under  the  swamp 
land  grant,  but  where  the  same  have  been  sold  the  Government  has 
declined  to  pay  indemnity,  on  the  ground  that  they  were  withdrawn  from 
sale  by  letter  of  the  President  eight  days  before  the  swamp  land  grant  was 
passed. 

Your  committee  do  not  see  that  this  letter  of  withdrawal  took  it  out  of 
the  power  of  Congress  to  grant  these  lands  to  the  States  eight  days  after  it 
was  written.  By  the  later  Act  all  the  swamp  and  overflowed  lands  remain- 
ing unsold  at  the  date  of  its  passage  were  granted  to  the  States  within 
which  they  were  situate  without  any  reservation  whatever.  If,  therefore, 
the  withdrawal  of  these  lands  was  not  a  sale  of  them  they  "remained 
unsold  "  and  passed  by  the  grant.  But  that  said  withdrawal  was  not  a 
sale  or  so  considered  is  evidenced  bj^  the  fact  that  in  due  time  the  lands 
Avere  restored  to  market,  sold,  and  the  money  received  paid  into  the  Treas- 
ury of  the  United  States. 

The  same  conditions  surround  these  lands  that  surround  all  other 
swamp  lands,  wherever  situated.  There  is  the  same  necessity  for  perfect- 
ing title  in  those  persons  to  whom  the  United  States  has  wrongfully  con- 
veyed these  lands,  and  the  same  obligation  on  the  part  of  the  Government 
to  pay  indemnity  to  the  State.  This  section  does  not  in  any  way  enlarge 
the  grant  as  originally  made.  It  simply  recognizes  what  the  Courts  have 
repeatedly  decided. 

Your  committee  have  had  various  bills  before  them  and  find  they  are 
similar  to  bills  which  have  been  before  every  Congress  since  1865.  Special 
Acts  have  since  that  date  been  passed  for  several  of  the  States  or  their 
grantees,  but  no  general  bill  of  a  remedial  nature  has  yet  become  a  law. 

In  conclusion  your  committee  would  state  that  this  bill,  with  the  proposed 
amendments,  makes  provision  for  the  final  adjustment  of  the  vexed  ques- 
tions arising  out  of  the  swamp  land  grant  as  to  all  the  States  interested, 
and  is  in  harmony  with  the  views  of  all  State  and  United  States  Courts, 
as  expressed  in  numerous  decisions.  They,  therefore,  report  the  bill  back 
with  amendments  and  recommend  its  passage. 


PETITIOlSr 


OF 


Meiikrs  of  Police  Departoieot  of  San  Francisco, 


URGING  THE  PASSAGE  OF  SENATE  BILL  NO.  69. 


PETITION. 


To  the  honorable  the  Senate  and  Assembly  of  the  State  of  California: 

Gentlemen:  The  undersigned  members  of  the  police  department  of  San 
Francisco,  respectfully  ask  you  to  pass  Senate  Bill  No.  69,  this  bill  being 
the  one  which  has  been  framed  by  our  committee  and  contains  the  pro- 
visions which  we  desire: 


John  Short Captain  of  Police. 

R.  J.  Falls Sergeant  of  Police. 

Wm.  L.  Coles Sergeant  of  Police. 

John  W.  Flinn Patrolman. 

Charles  P.  Bush Patrolman. 

ChaS.  M.  Janes Patrolman. 

Patrick  Menihan Patrolman. 

Thomas  Leroux ..Patrolman. 

John  Wallace .-- Patrolman. 

Harald  Holm  en Patrolman. 

Joseph  Doran ._. Patrolman. 

Joseph  H.  Brigaerts Patrolman. 

David  Supple Patrolman. 

Charles  Joseph  O'Connell Patrolman. 

Isaac  Bradrick Patrolman. 

R.  G.  Harris Patrolman. 

Geo.  Stevens Patrolman. 

J.  K.  Porter Patrolman. 

Daniel  Coleman Patrolman. 

James  O'Donnell  .- Patrolman. 

P.  J.Tobin Sergeant. 

Jeremiah  J.  Clifford Patrolman. 

Cornelius  Kelly  Patrolman. 

J.  C.  Daly -- Patrolman. 

Joseph  M.  Mooney Patrolman. 

James  S.  Annis Patrolman. 

Thomas  D.  Barnstead Sergeant. 

Michael  Dower Patrolman. 

J.  Gilfoy... Patrolman. 

R.  J.  Fally,  Jr Patrolman. 

Henry  Newman  ..., Patrolman. 

John  M.  Morton Patrolman. 

Elliott  Farley Patrolman. 

M.  A.  Mahon Patrolman. 

P.  J.  Dwyer Patrolman. 

James  Norton Patrolman. 

John  Spillone Sergeant. 

John  F.  Seymon Patrolman 

H.  Q.  Blaisdell Patrolman. 

Daniel  Reardon Patrolman. 

Patrick  Shea Patrolman. 


E.  Nettletoii Patrol  man. 

Michael  Flannery Patrolman. 

M.  O.  Anderson Police  Officer. 

C.  M.  Johnson Police  Officer. 

A.  A.  Perrin Police  Officer. 

James  Fay Police  Officer. 

Cornelius  Buckley...  Police  Officer. 

P.  Whittle Police  Officer. 

G.  Videau -Police  Officer. 

Joseph  Enwright Police  Officer. 

Henry  S.  Robinson Police  Officer. 

Thomas  R.  Judson Police  Officer. 

S.  Sandman Police  Officer. 

Thos,  Meehan Police  Officer. 

Michael  Murphy Sergeant. 


Peter  Fox Pol 

Peter  I.  Whalen Pol 

Charles  Bauer Pol 

Charles  CuUum Pol 

Daniel  P.  Rairdon Pol 

Eugene  Harrigan Pol 

William  Little ....Pol 

R.  C.Pike-. .  Pol 

Geo.  Eastman Pol 

Harrison  Moran Pol 

Thos.  Stanton Pol 

J.  D.  Custer .Pol 

Thos.  W.  Greggains Pol 

R.  L.  Rivers Pol 

James  L.Gallagher. ..Pol 

Thos.  O'Shea.... Pol 

H.  F.  Roskamp Pol 

Charles  O'Malley Pol 

John  Cronin Pol 

A.  W.  Haskell Pol 

John  P.  Woe.st ...Pol 

R.  G.  Wilson Pol 

James  Smith Pol 

Thomas  Dillon Pol 

Thos.  C.  Tryon Pol 

D.C.  Libby Pol 


ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer, 
ce  Officer. 


Geo.  W.  Bennett Police  Officer. 

William  E.  Gwinn Police  Officer. 

Jas.  M.  Marshall Police  Officer. 

A.  Grant Police  Officer- 
John  Connolly Police  Officer. 

M.  Whelan Police  Officer. 

Thos.  P.  Ellis Police  Officer. 

C.  H.  Witham...: Sergeant. 

Richard  Ennis -  Police  Officer. 

John  Morgan Police  Officer. 

F.  C.  McMahon Police  Officer. 

Wm.  H.  Shear Police  Officer. 

Patk.  J.  O'Donnell Police  Officer. 

John  R.  O'Connor Police  Officer. 

Wm.  W.  Whan Police  Officer. 

Thomas  W.  Thompkins Police  Officer. 

John  W.  Hamerton Police  Officer. 

Charles  Crockett Police  Officer. 

Matthew  Wilson Police  Officer. 

James  O'Conner Police  Officer. 

Maurice  Hayes Police  Officer. 

Thomas  F.  Bean Police  Officer. 

P.  E.  Fleming Police  Officer. 

John  J.  Allen Police  Officer. 

John  Judge -. ..Police  Officer. 

John  T.  Fitzhenry .Police  Officer. 

Robert  McConnell Police  Officer. 

Edward  E.  Dalton Police  Officer. 

J.  E.  Poole Police  Officer. 

Smith  Carr.- ...Police  Officei'. 

H.  H.  Murphy ....Police  Officer. 

Edgar  Stevens ..Police  Officer. 

Thomas  Flanders _ Sergeant. 

P.  O'Connor Police  Officer. 

Gideon  Thompson Sergeant. 

M.  A.  Loftus Police  Officer. 

G.  A.  Wolweber.. Police  Officer. 

J.  J.  Hayes Police  Officer. 

James  Pugh Police  Officer. 

James  A.  Lane -Police  Officer. 

Goorge  O'Connell Police  Officer. 

James  Aitken Police  Officer. 

Harry  Hook Police  Officer. 

A.  J.  Donlevy.. ..Captain. 

Thos.  R.  Langf ord Sergeant. 

William  Doran Sergeant. 

Stephen  Bunner Sergeant. 

Edward  M.  Egan Officer. 

J.  P.  Baxter Officer. 

S.  Pomeroy Officer. 

W.  Ferguson- -- Officer. 

J.  H.  Kavanagh Officer. 

John  R.  Dower Officer. 

J.  H.  Helms Officer. 

John  Avan Officer. 

Thos.  Mahoney Officer. 

G.  W.  Hogan Officer. 

C.  W\  Wall Officer. 


J.  P.  McDermott Officer. 

John  Manning   ._  Officer. 

Cornelius  Donohoe Officer. 

John  McGreevy -  Officer. 

Thomas  H.  Dillon Officer. 

Richard  Scott  Officer. 

Geo.  Clinton Officer. 

Thos.  Gillisijie Officer. 

Thos.  McGlynn Officer. 

Robert  L.  Cockrill Officer. 

Edward  Ward Officer. 

W.  H.  Kurtzell Officer. 

Jas.  H.  Cochran Officer. 

Thomas  Furlong Officer. 

Wm.  D.  Hensley   Officer. 

P.  Crowley .Chief  of  Police. 

I.  W.  Lees Captain  of  Detectives. 

B.  F.  Bohen Officer. 

Amos  Bainbridge Officer. 

Wm.  Glennon Officer. 

C.  C.  Cox.... Officer. 

John  Meagher Officer. 

Edward  Byram Officer. 

Daniel  Coffey Officer. 

R.  M.SUvey Officer. 

John  T.  Wright... Officer. 

James  Hanley ..Officer. 

James  H.  Hutton Officer. 

C.  Martin Officer. 

Joseph  Bee Officer. 

H.  H.  Cosby Officer. 

Henry  Blair ...Officer. 

Alfred  Clarke Officer. 

JohnW.  Moffitt ....Officer. 

Wm.  CuUen Officer. 

Wm.  T.  Wiswall ...Officer. 

H.  Dowd Officer. 

Charles  H.  McDonald ...Officer. 

John  Duncan Officer. 

C.S.  Stout... Officer. 

Jas.  McNamara Officer. 

A.  D.  McKenna Officer. 

G.  D.  Harper... Officer. 

Owen  Gorman Officer. 

Wm.  E.  HaU Officer. 

Thos.  A.  Wallace ...Officer. 

Daniel  Hannah Officer. 

H.  S.  Healey Officer. 

Thomas  W.  Bethett...?. Officer. 

W.  P.  Lean Officer. 

H.  H.Handley Officer. 

Robt.  John  Kerri-son Officer. 

Henry  F.  Roskamp  Officer. 

James  R.  Rogers Officer. 

Robert  Hogan Officer. 

John  Coffey Officer. 

A.  B.  Asher Officer. 

James  F.  Moran Officer. 


William  G.  Douglass Captain  of  Police. 

A.  W.  Stone Captain  of  Police. 

William  Warnock Police  Officer. 

J.  E.  Burress ..Police  Officer. 

James  A.  Mahonej' Police  Officer. 

A.  M.  Williams Police  Officer. 

William  Hennehey Police  Officer. 

J.  W.  Wallace Police  Officer. 

V.  F.  Dowd Police  Officer. 

George  W.  Curtis Police  Officer. 

William  Gaynor Police  Officer. 

Daniel  Leahy Police  Officer. 

H.  C.  Reynolds Police  Officer. 

Samuel  B.  Alden,  Jr. Police  Officer. 

Charles  Nash Sergeant  of  Police. 

Michael  Fitzgerald Sergeant  of  Police. 

Joseph  Melody Sergeant  of  Police. 

Maien  Lindheimer Sergeant  of  Police. 

James  Harold... Police  Officer. 

R.  C.  Gilchrist Police  Officer. 

Neil  Carmichuel Police  Officer. 

Benjamin  Kaskell Police  Officer. 

Thomas  J.  Cavanagh Police  Officer. 

A.  J.  Hough taling Sergeant  of  Police. 

Michael  J.Conboy.. Police  Officer. 

S.  C.  Fleming Sergeant  of  Police. 

Joseph  Linskey Sergeant  of  Police. 

I.  W.  Shields Sergeant  of  Police. 

J.  A.  Wilson Sergeant  of  Police. 

T.  H.  Callahan Police  Officer. 

James  F.  Fitzpatrick Police  Officer. 

George  L.  Gans Sergeant  of  Police. 

Patrick  Crosby. Police  Officer. 

Michael  Carroll Police  Officer. 

Geo.  O.  Comstock Police  Officer. 

Jacob  Lenner... Police  Officer. 

Geo.  W.  Russell... Police  Officer. 

Thos.  Wilson Police  Officer. 

Wm.  T.  Hooper Police  Officer. 

C.  B.  Holbrook Police  Officer. 

John  Parrotte... Police  Officer. 

D.  W.  Boyd Police  Officer. 

M.J.Walsh Police  Officer. 

Wm.  P.  Morehouse Police  Officer. 

John  G.  Maloney Police  Officer. 

John  S.  Adams.-. .Police  Officer. 

Burr  Love Police  Officer. 

S.  H.  Rankin Police  Officer. 

N.  Berges Police  Officer. 

John  Morgan Police  Officer. 

James  Kelly .Police  Officer. 

Jno.  W.  Beckwith Police  Officer. 

G.  B.  Griffiths Police  Officer. 

J.  M.  Dwyer Police  Officer. 

A.  T.  Field Police  Officer. 

Wm.  L.  Cummings .Police  Officer. 

E.  Hartley Police  Officer. 

Thos.  Conway ..Police  Officer. 


J.  C.  Hall Police  Officer. 

W.  H.  Nelson Police  Officer. 

Bernard  Harter Sergeant  of  Police. 

Edmond  R.  Alford .Police  Officer. 

M.  E.  Mahony  .' Police  Officer. 

John  Rainsbury Police  Officer. 

George  DeBlois Police  Officer. 

P.  T.  Kelly _ Police  Officer. 

James  P.  McCarthy Police  Officer. 

Shadrick  Campbell Police  Officer. 

Patrick  Walsh Police  Officer. 

John  Schroder Police  Officer. 

Edward  B.  Carr Police  Officer. 

J  ohn  Powers Police  Officer. 

B.  McManus Police  Officer. 

Wm.  Birch Police  Officer. 

Patrick  Coughran... Police  Officer. 

W.  C.  Smith Police  Officer. 

William  Bingle ..Police  Officer. 

Peter  Burns  _. Police  Officer. 

Michael  Brickley Police  Officer. 

John  A.  McGrath Police  Officer. 

Turner  Love Police  Officer. 

William  Burdett Police  Officer. 

Edward  Cohen Sergeant  of  Police. 

John  Warren Police  Officer. 

Dennis  Hayden...   Police  Officer. 

Hugh  McCaftery Police  Officer. 

John  Sullivan Police  Officer. 

Abraham  Sh;trp Sergeant  of  Police. 

John  Burke. Corporal  of  Police. 

M.  Hayes Police  Officer. 

Chas.  J  ohnson Police  Officer. 

Frederick  Smith Police  Officer. 

John  MacLean ...Police  Officer. 

J.  W.  Patten.... Police  Officer. 

A.  C.  Bixby Police  Officer. 

F.  B.  Hollis Police  Officer. 

Wm.  H.  Hanley Police  Officer. 

Lucius  Little  ..Police  Officer. 

A.  H.  Dempsey Police  Officer. 

L.  M.  Bejamin .Police  Officer. 

Ed.  T.  Leonard Police  Officer. 

George  Birdsall ..Sergeant  of  Police. 

Wm.  Tyner Police  Officer. 

Thos.  F.  Norton Police  Officer. 

W.  M.  Tilton Police  Officer. 

John  E.  Hopkins Police  Officer. 

James  T.  Donovan. Police  Officer. 

Ellis  Roberts Police  Officer. 

P.  O'Brien .Police  Officer. 

James  John  Riley Police  Officer. 

Martin  Lyons ...Police  Officer. 

H.  G.  White Police  Officer. 

Joseph  Mier ..Police  Officer. 

C.  C.  Wells Police  Officer. 

W.  D.  Scott Police  Officer. 

Wm.  J.  J.  Shaw .Police  Officer. 


John  Birmingham Police  Officer. 

John  M.  Floyd Police  Officer. 

George  Wittraan Police  Officer. 

J.  R.  Watkins Police  Officer. 

William  Price ..  Police  Officer. 

Thos.  C.  Johnstone Police  Officer. 

T.  J.  Duggan Police  Officer. 

Loiiis  H.  Young Police  Officer. 

William  H.  Scott Police  Officer. 

William  H.  Williams Police  Officer. 

Patrick  S.  Hagarty . .  _ Police  Officer. 

Patrick  Slevin  Police  Officer. 

Nels.  S.  Field Police  Officer. 

W.  F.  Burke Police  Officer. 

J.  J.  McLaughlin Police  Officer. 

Fred.  T.  Brown Sergeant  of  Police. 

C.  Gama Police  Officer. 

G.  W.  Haggett    Police  Officer. 

James  McGrath Police  Officer. 

Geo.  W.  Harman Sergeant  of  Police. 

William  Armstrong Police  Officer. 

Frank  J.  Corrigan Police  Officer. 

John  J.  Conley Police  Officer. 

H.  D.  Melendy Police  Officer. 

G.  P.  Harrington Police  Officer. 

Hiram  G.  Smith Police  Officer. 

John  Fanning Police  Officer. 

Patrick  Bradley Police  Officer. 

Wm.  J.  Karr Police  Officer. 

Peter  Holland Police  Officer. 

Peter  Cole:uan Police  Officer. 


Robert  Christie Police  Officer. 

Thos.  R.  Flinn Police  Officer. 

D.  Conner Police  Officer. 

James  C.  McGinnis Police  Officer. 

John  Beatty Police  Officer. 

Richard  Bidwill Police  Officer. 

G.  A.  Anderson Police  Officer. 

Thos.  Duff Police  Officer. 

Thomas  McNulty Police  Officer. 

Wm.  Byrnes Police  Officer. 

P.  Nash Police  Officer. 

Thos.  H.  Bowlen Police  Officer. 

Thos.  Tennis Police  Officer. 

Henry  Tenrier Police  Officer. 

W.  E.  DonneUan Police  Officer. 

Jerome  J.  Hickey Police  Officer. 

Murty  Callinan Police  Officer. 

M.  Michaels Police  Officer. 

E.  R.  Eaton Police  Officer. 

Wm.  H.  Wells Police  Officer. 

T.  A.  McKinnon Police  Officer. 

Chas.  H.  Waterman Police  Officer. 

Louis  T.  Olsen Police  Officer. 

P.  H.  Murphy Police  Officer. 

M.J.Sullivan Police  Officer. 

James  Kelly,  No.  2 Police  Officer. 

Wm.  Callinan Police  Officer. 

T.  F.  Connolly Pohce  Officer. 

A.  M.  Cayot.- Police  Officer. 

John  C.  Ayers Corporal  of  Police. 

Thos.  Bvrne - ...Police  Officer. 


PETITION  OF  CITIZENS  OF  STANISLAUS  COUNTY 


RELATING  TO  IKRIGATION. 


PETITION. 


To  the  honorable  the  Senate  and  Assembly  of  the  Staie  of  California : 

Gentlemen  :  The  undersigned  are  freeholders  in  the  County  of  Stanis- 
laus, and  are  deeply  interested  in  the  subject  of  irrigation.  They  pray 
for  such  action  by  your  honorable  body  as  will  provide  for  a  general  sys- 
tem by  which  the  waters  of  the  State  may  be  diverted  for  irrigation  and 
other  useful  purposes;  and,  as  more  fully  meeting  with  our  views  and 
desires,  we  would  ask  the  enactment  of  the  measure  introduced  by  the 
Hon.  C.  C.  Wright,  of  Stanislaus  County,  and  known  as  ''  Assembly  Bill 
No.  12."  The  local  character  of  this  bill,  its  recognition  of  existing  rights, 
and  its  provision  for  the  equal  distribution  of  the  waters,  where  equal 
burdens  are  borne  and  equal  benefits  are  conferred,  renders  the  system 
particularly  adapted  to  our  wants,  and  as  we  believe  equally  adapted  to 
other  localities  subject  to  irrigation.     And  your  petitioners  will  ever  pray. 


K.  P.  Boyd, 
John  Servill, 
R.  M.  Williams, 
Jesse  Averill, 
Gyrus  Lee, 
M.  M.  Williams, 
G.  B.  Hall, 

C.  N.  Whitmore, 

D.  K.  Woodbridge, 
George  W.  Averill, 
G.  E.  Hill, 

H.  A.  Starks, 
R.  B.  Curry, 

C.  L.  Bootiie, 
A.  R.  Elliott, 

R.  K.  Whitmore, 
W.  Whitnev, 
Willett  Ware, 
David  Webb, 
I.  D.  Wood, 
J.  McNeil, 
G.  R.  Mcintosh, 
L.  Resser, 

D.  F.  Mullin, 
H.  P.  Wilson, 
H.  D.  Wallace, 
P.  Kane, 

J.  It.  Hanej', 
Theodore  (jeest, 
Frank  McCarty, 
Hubert  Dunn, 
Ambrose  Marsh, 
Emil  Otto, 

E.  H.  Furgason, 
C.  B.  Dimick, 
Geo.  MuUins, 
Gus.  Gerlach, 
T.  \V.  Marsh, 

(J.  E.  Real, 
C.  W.  Pierce, 
O.  C.  Pierce, 
H.  F.  Geer, 
John  Gear, 
T.  R.  Gaddis, 


Dan.  W.  McSwain, 
Levi  Carter, 
Thillman  Dorman, 
Thomas  Hall, 
W.  M.  Miller, 
Truman  Right, 
C.  R.  McDonald, 
W.  H.  Arment, 
A.  W.  McGinnes, 
P.  Grenfell, 
W.  B.  Fugitt, 
Geo.  Stevens, 
John  E.  Cochran, 
P.  C.  Kaine, 
James  O.  Carter, 
A.  S.  Fueketh, 
N.  H.  Tuggle, 
George  Bond, 
J.  A.  Thompson, 
G.  P:.  Fisher, 
William  Gumber, 
E.  E.  Howard, 
H.  Keeton, 
C.  F.  Haslam, 
J.  A.  Lang, 
G.  P.  Ostrom, 

C.  H.  White, 
Ed.  McGowen, 
A.  G.  Ray, 
Win.  Gladstone, 
P.  W.  Donnelly, 
James  Raveny, 
J.  Hamilton, 

D.  Morrison, 

D.  L.  Smith, 

E.  H.  Willet, 
C.  S.  Harter, 
Wm.  Chadwick, 
W.  E.  Rogers, 
Geo.  WasYiingtoir, 
Ben.  ]\L  Horr, 
John  J.  \\lls()n, 
T.  E.  B.  Rice, 

E.  S.  Waterhouse, 


Sam'l  Love, 
W.  B.  Cooper, 
M.  D.  Norton, 
PI  D.  McCabe, 
Geo.  A.  Whitby, 
J.  B.  Cold  well, 
S.  H.  Hugs, 
James  Johnson, 
Isaac  Perkins, 
John  Kane, 

A.  S.  Jones, 
G.  W.  Rush, 
P.  L.  Bury, 
J.  M.  Rusk, 

H.  C.  Gallagher, 
H.  W.  Baggs, 
Chas.  E.  Welch. 

B.  Weil. 

Jamison  O'Reedy, 
W.  A.  Downer, 

B.  Ducker, 

W.  K.  Summers, 
R.  C.  Baileys, 

C.  Saladin, 
Speik  &  Paulsen, 
Fred.  Horner, 
Valentine  Schneider, 
Leskes  tfc  Vagelman, 
Thos.  Waterford, 
Ch.  Maze,  Jr., 

E.  D.  McCabe, 
Short  &  Kane, 
L.  Dunning, 
T.  B.  Jones, 
J.  K.  Love, 
Ora  McHenry, 
E.  P.  Grant, 
C.  C.  Bicknell, 
R.  C.  Minor, 
Abe  Arnheim, 
Geo.  Perlev, 
John  F.  Tucker, 
L.  W.  Fulkerth, 
I.  C.  Brown, 


A.  Libbey. 

A.  Menoth, 
D.  J.  Allen, 
H.  R.  McConl, 
1.  E.  Nathan, 

B.  Greenbauin, 
Harry  Benton, 
Geo.  Buck, 

A.  Wilmot  Perlev, 

A.  M.  Hill,  County  Clerk, 

A.  .1.  !?pindle, 

Joe  Phillips, 

A.  L.  Dias, 
J.  y.  Davis, 
Isaac  Ripperdan, 
Chas.  R.  Teelson, 
J.  M.  Schaefer, 
Wm.  Ash, 

I.  E.  Gilbert, 

B.  Morris, 

F.  E.  Coulter, 
J.  B.  Warner, 
A.  J.  Westrope, 
Frank  P.  Gomes, 

D.  &  G.  D.  Plato, 
Philip  Elias, 

A.  T.  Miner, 
S.  Fairchild, 
Merjen  &  liatz 
W.  S.  Rosecrans, 
W.  A.  Doukin, 

E.  H.  Bledsoe, 
Wm.  Grant, 

A.  D.  WiUis, 

W.  R.  Langworthv, 
J.  P.  Allen, 

G.  T.  Munson, 

C.  N.  Tharsin?, 

C.  E.  Cunningham, 
J.  R.  Neuman, 

H.  H.  Burr  ell, 
H.  L.  Bradford, 

B.  Moulton, 
L.  Baldwin, 

D.  D.  Vezey, 
A.  F.  Fuquay, 
.Tohn  B.  Brickman, 
M.  B.  Kittrell, 

J.  R.  Looney, 
Ira  M.  Rouce, 
R.  B.  Purvis. 
J.  S.  Grainger, 
J.  C.  Henderson, 
W.  Brown, 
J.  Ewarts, 
R.  D.  Young, 

E.  M.  Stripling, 

D.  W.  B.  Haek,  Jr., 
0.  Fitzpatrick, 

C.  H.  Blodaett, 
H.  C.  Russdl, 
W.  H.  Mohonv. 

E.  H.  Wagen, ' 
L.  W.  Winans, 
H.  Christ, 

0.  Zimdart, 
Jack  Kane, 
C.  W.  Easton. 

1.  C.  Melton, 
W.  H.  Vivian, 
S.  F.  DeYoe, 
J.  D.  Harp, 
Wm.  P.  Crow, 
Frank  Crisjiin, 
C.  A.  Stonesifer, 


Joseph  Vincent, 
William  Young, 
J.  R.  Broughton. 
John  Fox, 
Frank  Aleressey, 
C.  E.  Sperrv, 
P.  H.  Medley, 
O'Larv,  Patrick. 
S.  B.  Bailey, 
Thomas  Wallace, 
L.  X.  Grumblv, 
J.  Dettlebach," 
John  Robinson, 
E.  Dettlebach, 
A.  C.  Bihck, 
-E.  Meinecke, 
O.  L.  Wakefield, 
Geo.  W.  Boggs, 
Schafe  &  Post, 
C.  A.  Post, 
C.  Hammeltenberg, 
J  as.  M.  Schafe, 
A.  B.  (iridlev, 
W.  B.  Rice,  ' 
J.  C.  .Semple, 
W.  H.  Alexander, 
J.  W.  Beattv. 
N.  F.  Howell, 
J.  W^.  Derison, 
W.  W.  Granger, 

A.  Estes, 
S.  J.  Allen. 
J.  Bond, 

R.  R.  Lander. 
R.  T.  Wilhite. 
H.  B.  Waters, 
P.  McGrath, 
James  H.  Parker, 
John  J.  Case, 

B.  A.  Trapp, 
A.  J.  Morgan, 
P.  G.  Nolan, 

C.  F.  Lander, 
J.  B.  Loonev, 
M.  A.  Fuller, 

E.  McCabe, 

S.  M.  Mitchell, 

H.  W.  Orton, 

Jav  E.  Fuller, 

H.'H.  Clark, 

W.  L.  Canfield, 

M.  J.  Rvan, 

W.  A.  liarter, 

J.  S.  Loventhal, 

Samuel  M.  McLain,  M.  D., 

C.  W.  Evans,  M.  D., 

J.  J.  Stoddard, 

H.  A.  Anderson, 

Garrison  Turner, 

Henry  G.  Turner, 

J.  S.  Alexander, 

Judson  Johnson, 

L.  F.  :^L^llorv, 

L.  J.  Madden, 

C.  H.  Jones, 

F.  F.  Harwick, 
S.  Strauss, 
Max  Strauss, 
H.  Nelson, 

C.  G.  Samuels,  Jr., 
Chas.  Davis, 
W.  L.  Fulkerth, 
N.  D.  Nevin, 
J.  P.  Young, 
Thomas  W.  Lee, 


M.  Jovce, 

C.  A.  Worth, 
W.  C.  Powell, 

D.  Anderson, 
F.  Goodroe, 
J. E.  Ish, 

J.  M.  Pearson, 
N.  Kinkead, 

F.  C.  Clark, 
C.  A.  Hale, 
Frank  Owen, 
T.  A.  Elliott, 
Geo.  Irish, 

C.  E.  Marriott, 
S.  (Treenleaf, 
('.  Bond, 
J.  W.  Tulloch. 

C.  S.  Abbott, 
W.  A.  Jackson, 
J.  A.  Lewis, 

G.  Trammell, 
W.  S.  Stone, 
O.  H.  Muncv. 
WUliam  McNeal, 

E.  Shoenke. 
James  Thompson. 
Robert  Dallas, 

M.  B.  Carter. 
W.  L.  Zvluncv, 
E.  W.  Bursh. 
P.  OX'onnell, 
G.  W.  Mitchell, 
A.  M.  Dalev, 
L.  D.  Davi^, 
A.  P.  Elmore, 

D.  C.  Coleman, 
G.  H.  Pipkin, 
G.  Dulin. 

W.  B.  WiUiams, 

A.  B.  Hill, 
Wm.  Dallas, 
J.  M.  Shafe, 
Sam  Doliarhide, 
Joseph  Marshall. 

E.  Holmes, 

F.  E.  McCaffrev, 

G.  B.  Douglass; 
J.  Cunan, 

J.  P.  Fuller, 
M.  B.  Wakefield, 
L.  B.  Walthall, 
J.  M.  St-ott, 
H.  H.  Russell, 
J.  R.  Havden, 
C.  G.  Whallon, 

C.  Saladin, 
John  H.  Howell, 
J.  E.  Robinson. 
J.  A.  Mullins, 

B.  Henert, 
A.  E.  Elliott, 
John  Kane, 

A.  Merahamgan. 
Louis  Day, 

D.  S.  Hus-band, 
S.  B.  Harp, 
Charles  L.  Brandt, 
J.  Furrv, 

S.  P.  Derby, 

N.  L.  Tomhnson, 

W.  W.  Adams. 

G.  Hammeltenberg, 

Andrew  McKee, 

Fred.  Jacobsen, 

M.  F.  Enoss. 


John  Cadrett, 

M.  Moyle, 

C.  Boepple, 

Antonio  Pt-reira. 

John  Pereira, 

F.  .S.  Kiirr, 

W.  H.  Krvin, 

C.  Logan, 

Henry  Williams, 

J.  B.  Simon, 

Joe.  Davis, 

J.  I.  Jones, 

Wni.  Jackson, 

H.  K.  Hentloe. 

John  W.  I.oiuienl)C'ik, 

B.  B.  Hansconi, 

J.  S.  Wootten, 

L.  E.  Thornburg, 

Felix  Anava, 

T.  K.  Price", 

J.  H.  Ma.Ulrill, 


J.  C.  Gur, 
G.  W.  Oman, 
Geo.  Nicholas, 
Wm.  Donnelly, 
P.  T.  Davis, 
J.  R.  Springsteen, 
(ieo.  Springsteen, 

D.  G.  Kerr, 

a.  D.  Wootten, 
Wm.  Gabel, 
Julien  Mourot, 
J.  C.  Laughlin, 
T.  A.  Caldwell, 
C.  P.  A  die, 

E.  B.  Beard, 
Wm.  r.  Shear, 
W.  H.  Thdrnburg, 
T.  D.  Har]),  J.  P., 
W.  F.  Wallis, 

Geo.  W.  Booghman, 
James  Hamilton, 


Steve.  Girard, 

Miner  Walden, 

S.  R.  Claves, 

W.  K.  M'cMuUin, 

Gus.  Lewis, 

W.  S.  Chase, 

F.  B.  Moody, 

Chas.  S.  Whitmarsh. 

S.  E.  Foster, 

M.  Estes, 

F.  M.  Baker, 
W.  W.  Endicott, 
J.  D.  Arana, 

G.  W.  Hanson. 
S.  H.  Crane, 

T.  H.  Fulkerth. 
G.  T.  Davis, 
J.  T.  Weakley, 
Henry  Bowser. 
Jas.  K.  Berry, 
Raymond  J.  Decussan 
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RECOMMENDATIONS  RELATIVE  TO  REGISTRATION  OF  VOTERS. 


To  his  Excellency  George  Stoneman,  Governor  of  California: 

Sir:  I  have  the  honor  to  submit  the  following  in  reply  to  a  circular  letter 
from  your  Private  Secretary,  Col.  J.  J.  Tobin,  requesting  me  to  send  any 
suggestions  or  recommendations  relative  to  this  office. 

The  Precinct  Registration  and  Election  laws  applicable  to  this  city  and 
county  have  hitherto  been  held  in  such  general  favor  that — as  has  been  the 
custom  of  my  predecessors — I  have  refrained  from  making  any  suggestions 
of  changes  in  the  reports  that  I  have  made  to  the  honorable  Boarcl  of 
Super\'isors. 

Of  late,  however,  the  subject  has  been  receiving  considerable  attention 
from  the  Board  of  Freeholders,  now  preparing  a  charter  for  this  city  and 
county,  as  well  as  from  a  portion  of  the  press,  and  citizens  and  officials 
familiar  with  those  matters.  Several  changes  have  been  suggested,  but  so 
far,  nothing  has  been  presented  that  is  generally  acceptable. 

In  a  matter  as  complex  as  Registration  and  Elections,  it  is  not  to  be 
wondered  at,  if  a  variety  of  opinions  are  manifested  in  any  effort  to  make 
them  complete,  reliable,  and  secure. 

The  Hon.  George  W.  McCreary,  who  has  given  the  subject  much  thought, 
has  recommended  certain  essentials  necessary  to  those  desirable  ends.  In 
his  learned  and  comprehensive  treatise  on  the  "  American  Law  of  Elec- 
tions," he  says: 

"  That  every  efficient  election  law  must,  among  other  things,  provide: 

'^First — For  small  voting  precincts. 

'^Second — That  an  elector  shall  vote  only  in  the  precinct  of  his  residence. 

"  Third — For  representation  of  all  parties  on  Boards  of  Election  and 
Registration. 

^'Fourth — For  complete  registration,  especially  in  cities,  and  only  persons 
registered  to  be  allowed  to  vote. 

''^ Fifth — For  the  presence  with  the  officers  of  election,  at  all  stages  of  the 
proceedings,  of  witnesses  representing  the  parties  in  interest. 

^'Sixth — For  a  canvass  of  the  vote  immediately  upon  the  close  of  the 
polls,  and  without  adjournment  or  separation  of  the  Board. 

"Seventh — For  the  prevention  of  violence  and  intimidation. 

"Eighth — For  the  prohibition  of  the  use  of  tissue  ballots  and  kindred 
fraudulent  de\dces." 

Now  our  present  law,  fairly  and  impartially  administered,  provides  for 
each  of  these  essentials. 

What  then  are  the  objections  to  it? 

I  shall  endeavor  to  present  them,  or  at  least  those  that  have  come  to  my 
knowledge,  as  briefly  as  possible: 

First — It  is  objected  that  there  are  two  systems  of  registration,  when 
either  one  would  be  sufficient. 

Second — That  our  system  is  too  expensive. 

Third — That  our  plan  of  selecting  election  officers  is  not  as  specific  as  it 
should  be. 


Fourth — That  the  law  in  regard  to  the  selection  of  polling  places  is  not 
obligatory  enough  to  secure  ample  and  necessary  accommodations. 

Fifth — That  the  manner  of  counting  and  canvassing  the  votes,  presents 
opportunities  that  might,  by  a  different  system  be  prevented,  for  fraudulent 
conduct,  and  makes  the  time  of  the  complete  declaration  of  the  results  too 
prolonged. 

Our  present  law,  as  you  are  aware,  provides  for  two  methods  of  regis- 
tration at  the  elector's  choice,  one  at  the  registration  office,  now  known  as 
"  Central  Registration,"  which  commences  ninety  days  before  election  and 
continues  for  seventy  days,  when  registration  in  each  precinct  opens,  last- 
ing five  days. 

Many  persons  hold  that  one  of  these  should  be  dispenssd  with;  some 
favor  the  central  plan,  others  the  precinct.  Both  have  their  advantages. 
The  central  is  advantageous  for  those  whose  business  obliges  them  to  leave 
the  city  before  and  be  absent  during  the  time  of  precinct  registration, 
which  in  San  Francisco  is  a  very  large  number.  Continuing  for  over  two 
months  at  a  central  point,  electors  avail  themselves  of  its  opportunities  at 
their  convenience. 

The  following  is  the  number  registered  at  the  central  office  and  in  the 
precincts  in  each  of  the  two  last  registrations  : 

1884.— Central,  29,948;  Precinct,  20,859.    Total 50,807 

1886.— Central.  26,.342 ;  Precinct,  22,707.    Total 49,049 

For  naturalized  citizens  who  have  not  the  data  of  their  naturalization  at 
hand,  it  can  be  obtained  at  the  central  office  with  comparatively  little 
trouble  at  the  time  they  go  to  register. 

The  principal  advantage  of  precinct  registration  is,  that  it  is  more  con- 
venient for  those  living  remote  from  the  central  office — an  important  con- 
sideration. It  is  also  held,  that  fraud  can  be  better  prevented  there  than 
by  central  registration;  this  is,  however,  a  disputed  point. 

From  this  double  system  arises  much  of  the  expense  objected  to.  By 
the  adoption  of  either  plan,  a  large  saving  could  be  made,  the  gain  being 
in  favor  of  the  central  plan. 

Under  our  present  system,  and  particularly  under  the  precinct  alone,  an 
additional  expense  could  be  avoided  if  the  present  usage  of  having  the 
elector's  application  made  out  on  separate  blanks,  signed  with  the  signa- 
ture of  the  applicant,  from  which  it  is  subsequently  copied  into  the  Pre- 
cinct Register  and  finally  filed,  was  abandoned;  and  instead,  have  the 
application  at  once  written  into  the  register  and  therein  be  signed  by  the 
applicant,  as  is  the  custom  in  New  York  and  other  eastern  cities. 

Another  large  source  of  outlay  is  the  printing  of  Precinct  Registers, 
which,  this  election,  cost  $9,386  30,  at  19^  cents  per  name  (said  price  being 
below  the  average  for  such  work). 

We  print  125  copies  of  each  precinct,  giving  in  each  case  the  entire 
record  of  each  registration.     These  are  distributed  free. 

In  New  York  City  only  the  written  Registers  are  used,  each  of  the  four 
members  of  the  Board  of  Precinct  Registration  being  obliged  to  make  a 
copy,  and  none,  I  am  informed,  were  printed  until  1881,  since  which  time 
they  are  printed  as  an  appendix  to  the  "City  Record,"  in  Assembly  Dis- 
tricts, and  sold  at  five  cents  a  copy.  In  these  only  the  residence  and 
names  are  given. 

In  the  city  of  Brooklyn  a  somewhat  similar  abridgment  is  printed  and 
distributed  free. 

The  reason  urged  in  behalf  of  the  painstaking  and  expensive  manner 


in  which  our  registration  is  done,  and  the  Registers  printed,  is  that  the  cost 
is  but  a  secondary  consideration  in  comparison  with  the  end  of  having  a 
thorough  and  complete  registration,  as  well  as  an  available  and  efficient 
means  afforded  all  parties  interested,  to  scrutinize  the  same  and  have  elim- 
inated therefrom,  or  marked  for  challenge,  all  of  whose  right  to  vote  there 
may  be  found  sufficient  reason  to  question. 

If  the  law  is  not  radically  changed,  I  would  suggest  that  at  least  one 
day  be  allowed  between  the  closing  of  central  registration  and  the  opening 
of  precinct  registration,  to  allow  for  the  transfer  of  books,  and  a  longer 
time  for  the  printing  of  the  Registers  than  is  now  allowed  by  law. 

The  largest  expense  of  our  system  is  the  pay  of  precinct  registration 
and  election  officers — which  amounted  in  the  last  election  to  $38,735. 

If  any  change  is  deemed  necessar\^  by  you  in  that,  I  would  suggest  that 
it  be  made  more  uniform.  I  see  no  good  reason  why  five  or  eight  dollars 
per  diem  should  be  paid  registration  officers  and  only  two  dollars  to  officers 
of  election.  By  paying  an  officer  five  (5)  dollars  per  diem  for  registration 
and  election,  and  limiting  the  former  to  five  days,  and  the  latter  not  to 
exceed  three,  the  aggregate  would  be  less  under  the  present  rates,  and  the 
apportionment  would,  in  my  judgment,  be  more  equitable. 

The  next  largest  expenditure  of  elections  is  for  advertising,  being,  for 
1886,  $5,814  05;  but  as  this  is  done  for  the  information  of  electors,  and  to 
a  large  extent  is  under  the  control  of  the  Board  of  Election  Commissioners, 
no  other  legislation  than  exists  may  be  deemed  necessary  in  this  particular. 

The  following  gives  the  expense  of  registration  and  election  since  the 
organization  of  the  Board  of  Election  Commissioners  as  per  Act  of  March 
18,  1878,  as  shown  by  the  Auditor's  and  Registrar's  reports: 

From  March  25,  to  June  3,  1878. *$53,007  64 

For  1878-79 56,114  19 

For  1879-80 .1 104,563  87 

For  1880-81 108,106  28 

For  1881-82 33,36(5  67 

For  1882-83 94  721  46 

For  1883-84. 9218  25 

For  1884-85.. ._  86^059  28 

For  1885-80 .     .  6  64150 

For  1886  to  Dec.  20th 78,836  49 

*  The  total  for  1877-8  was  $132,169  25. 

In  regard  to  the  selection  of  precinct  and  election  officers.  Sections  11 
and  12  of  the  present  Act  could  be  amended  to  advantage,  so  as  to  secure 
names  to  select  from,  and  just  political  representation  on  the  Boards. 

In  respect  to  polling  places,  one  of  the  greatest  difficulties  of  this  office 
is  to  obtain  suitable  quarters  in  thickly  populated  districts,  and  also  in 
precincts  where  the  buildings  are  principally  private  residences.  In  the 
former  every  available  place  is  occupied  by  stores  which  could  scarcely  be 
had,  even  at  exorbitant  rents,  and  in  the  latter,  the  occupants  would  not 
have  a  polling  place  in  their  premises  at  any  price.  Contracted  and  dingy 
places  are  most  objectionable,  and,  as  a  rule,  are  only  retained  when  better 
cannot  be  had. 

It  may  not  be  amiss  to  remark  here,  that  the  precincts  in  which  the 
recounts  that  have  been  held  indicate  that  some  of  the  election  officers 
must  have  been  parties  to  the  discrepancies  discovered,  were  among  the 
most  convenient  and  best  lighted  polling  places  that  we  had. 

It  has  been  suggested  that  in  certain  localities  a  part  of  the  public  school 
houses  might  be  used.  As  this  would  necessitate  three  or  four  days'  vaca- 
tion at  an  inconvenient  time,  it  is  not  likely  to  meet  with  popular  approval. 
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The  custom  of  having  the  ballot  box  at  a  window  or  door  opening  on  the 
street  makes  it  an  additional  difficulty  in  obtaining  polling  places.  In 
other  cities  the  ballot  boxes  are  placed  within  a  building,  to  which  the 
public  have  always  clear  and  free  access.  The  adoption  of  this  practice 
here,  in  cases  where  other  places  cannot  be  had,  would  assist  very  much 
in  overcoming  the  objection  mentioned. 

The  desire  most  generally  expressed  at  the  present  time  is  the  adoption 
of  a  system  for  polling  and  canvassing  the  ballots  and  returns  that  would 
shorten  the  time  of  obtaining  the  result.  Several  plans  have  been  sug- 
gested. One  is  to  count  the  ballots  hourly.  The  objection  to  this  is  that 
it  would  indicate  how  the  election  was  progressing,  and  afford  opportunities 
for  corruption  to  those  disposed  to  traffic  in  the  franchise.  Another  is  to 
have  the  ballots  brought  to  some  central  point  and  be  there  counted.  To 
this  plan  it  is  objected  that  it  would  afford  an  opportunity  to  tamper  with 
the  ballots  in  transit.     Upon  this  McCreary  says: 

"There  is  another  mode  of  cheating  which  demands  attention,  and 
should  be  guarded  against  by  legislation,  and  that  is  tampering  with  the 
ballots  after  they  are  cast  and  before  they  are  counted.  *  *  *  The 
only  remedy  is  to  require  the  votes  to  be  counted  immediately  after  the 
closing  of  the  polls,  and  to  strictly  forbid  the  separation  or  adjournment 
of  the  Board  until  the  count  is  completed  and  the  returns  signed." 

In  addition  to  the  foregoing,  it  does  not  seem  to  have  been  satisfactorily 
shown  how  the  canvass  could  be  by  this  plan  facilitated,  even  if  a  suffi- 
ciently commodious,  securely  lighted,  and  protected  building  could  be 
obtained.  The  system  of  having  a  number  of  separate  ballot-boxes  and 
tickets,  as  now  adopted  in  New  York  City,  is  also  recommended.  The 
increase  of  ballot-boxes  and  tickets  would  not  improve  our  system  unless 
we  adopted  a  different  method  of  canvassing  the  ballots  than  we  now 
have;  but  would,  on  the  contrary,  increase  the  number  of  tickets  to  be 
opened,  counted,  and  canvassed.  True,  it  would  tell  sooner  how  the  first 
candidates  whose  votes  had  been  deposited  in  the  first  numbered  boxes 
had  been  voted  for,  but  it  would  greatly  lengthen  out  the  time  when  it 
would  be  ascertained  how  those  voted  for  in  the  last  numbered  boxes  fared. 

It  has  been  suggested  that  it  would  improve  our  present  system  if  the 
law  was  amended  so  that  the  so  called  straight  tickets  of  each  party  could 
be  arranged  in  separate  lots,  and  called  off  by  fives  or  tens.  This  appears 
as  though  it  might  afford  some  economy  of  time  where  scratching  did  not 
prevail  as  much  as  in  our  last  election ;  notwithstanding  that  there  were 
some  sixteen  separate  tickets  in  the  field,  my  observations  during  the 
present  recount  of  several  hundred  tickets  that  passed  through  the  callers' 
hands,  was  that  the  average  of  unscratched  tickets  of  all  parties  com- 
bined was  but  fifteen  per  cent. 

Several  other  places  have  been  suggested,  but  I  regard  them  as  second- 
ary in  merit  to  any  of  those  already  mentioned,  with  the  exception  of  the 
system  now  used  in  New  York  City,  which  is  reliably  credited  with  being 
the  most  advanced,  secure  from  tampering,  and  expeditious  of  any  in 
practical  use.  Its  adoption  to  our  use  I  would  submit  as  worthy  of  inves- 
tigation. 

For  our  own  system,  I  will  say  in  conclusion,  that  it  has  passed  through 
several  crucial  tests  with  credit.  Caution,  I  submit,  suggests  itself  in  con- 
templating any  radical  change  in  such  a  law. 

Respectfully  submitted. 

P.   F.  WALSH, 

Registrar  of  Voters. 
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ARGUMENT. 


In  dealing  with  the  question  of  the  management  of  prisons,  the  legis- 
lative }X)wer  and  the  authorities  of  various  countries  have  been  guided  by 
the  most  diverse  purposes,  and  it  is  the  experience  of  all  that  there  has 
been  no  system  yet  devised  that  can  even  approximate  perfection.  In 
most  civilized  countries  the  purpose  of  the  enforced  privation  of  the  con- 
vict's liberty  for  public  protection,  and  as  a  punishment  for  his  crime,  has 
been  supplemented  b}'-  various  well-meant  efforts  looking  to  his  final 
moral  reformation;  and  the  observation  of  the  honest  and  truthful  inves- 
tigator concedes  the  complete  failure  of  any  and  every  system  of  discipline 
which  has  had  the  latter  object.  We  think  it  cannot  be  denied  that,  as 
reformatories,  prisons  are,  and  in  the  nature  of  things  must  be,  failures. 

The  fact  that  one  or  two  in  a  hundred  of  discharged  convicts  may  give 
indications  of  permanent  reformation  is  very  much  weakened  by  the 
reflection  that  probably  ten  per  cent  of  the  inmates  of  prisons  do  not 
belong  to  the  criminal  class  properly,  but  are  punished  for  crimes  which 
are  rather  the  result  of  sudden  impulse  than  of  premeditated  violation  of 
law.  However,  one  of  the  prime  factors  in  securing  criminal  reformation 
is  acknowledged  to  be  constant  and  regular  employment,  and  to  supply 
that  many  of  the  prisons  are  furnished  with  facilities  for  various  varieties 
of  manufacture;  and  it  is  in  connection  with  machinery  that  prison  labor 
is  in  this  countr}'  most  extensively  used.  This  is  evidently  because  the 
productions  of  hand  labor  in  this  lightning  age  would  scarcely  buy  the 
prison  salt ;  and  every  well  regulated  Prison  Director  or  Superintendent  is 
anxious  to  make  a  reputation  by  directing  or  controlling  a  prison  that  is 
as  nearly  as  possible  self-sustaining. 

In  all  the  windy  ways  that  discussion  on  this  topic  has  been  carried  on, 
the  one  idea  kept  prominently  in  mind  has  been  to  save  the  State  from 
expense,  not  in  the  sense  of  conserving  the  industrious  thousands  and 
hundreds  of  thousands  of  manual  workers,  whose  well-being  is  the  abso- 
lute foundation  of  social  health  and  progress,  but  to  abate,  by  a  cent  or 
two  in  a  hundred  dollars,  the  tax  rate  upon  the  rate  payers,  even  though 
destruction  should  result  to  the  honest  enterprises  of  the  free  laborer;  and 
the  agitation  against  convict  competition,  though  old  as  the  system  itself, 
is  only  lately  lifted  into  the  public  eye  through  the  revelations  of  labor 
bureaus,  and  other  means  of  official  investigation.  It  is  a  fact,  which  has 
been  shown  over  and  over  again,  so  often  that  to  those  familiar  with  it  its 
reiteration  has  become  tiresome,  that  convict  production  in  any  line  of 
industry  tends  to  degrade  wages,  and  to  finally  destroy  the  free  labor 
therein  engaged. 

To  bring  this  matter  directly  to  3'our  consciousness,  let  us  take  the 
operation  of  a  sash,  door,  and  blind  plant,  such  as  that  at  San  Quentin, 
as  an  illustration.  Let  us  suppose  that  it  produces  but  twenty-five  per 
cent  of  the  total  output  of  goods  of  that  kind  used  each  year  in  the  State — 
and  it  is  averred  that  for  some  months  it  produced  more  than  fifty  per 


cent  of  all  the  goods  of  that  character  used  in  this  State — (report  of 
Bureau  of  Labor  Statistics  of  California,  1883-4,  p.  162);  it  is  in  e^ddence 
that  that  per  cent  has  so  depressed  the  business  that  the  remainder  is  pro- 
duced at  almost  starvation  wages  to  the  workmen,  and  the  most  meager 
profit  to  the  manufacturer. 

Now,  the  State  cannot  afford  to  look  at  one  side  of  this  prison  labor 
question  without  also  considering  the  other.  It  cannot  be  so  busied  about 
the  cure  of  criminals  and  malefactors  as  to  forget  its  duties  to  those  who 
have  violated  no  law.  It  may  be  merciful,  but  it  must  be  just:  and  in 
tr}ang  to  make  honest  men  out  of  criminals  at  one  end  of  its  dilemma,  it 
should  avoid  making  criminals  out  of  honest  men  at  the  other.  When 
the  new  Constitution  was  adopted,  the  people  had  clear  intentions  when 
they  enacted  that  "  the  labor  of  con^dcts  shall  not  be  let  out  by  contract 
to  any  person,  copartnership,  company,  or  corporation,  and  the  Legislature 
shall  provide  by  law  for  the  working  of  the  convicts  for  the  benefit  of  the 
State."  (Constitution,  Article  X,  Section  6.)  They  had  in  mind  the  pro- 
tests which  were  universal  in  all  the  manufacturing  districts  throughout 
the  land,  against  the  senseless  and  ruinous  competition  of  prisons  with 
free  labor,  which  will  be  continued  wherever  the  evil  exists.  This  is  shown 
beyond  cavil  bv  a  reference  to  contemporary  utterances  of  public  men. 
Governor  Perkins,  in  his  inaugural,  1880,  uses  the  following  language: 

By  a  wise  provision  of  the  new  Constitution  the  State  penal  institutions  are  to  be  placed 
under  the  sole  control  of  a  Board  of  Prison  Commissioners,  appointed  In'  the  Executive. 
After  January  first  the  Constitution  prohibits  the  contractinjjr  of  prison  labor.  *  *  * 
We  cannot  too  early  turn  our  earnest  attention  to  a  consideration  of  the  uses  that  can  be 
advantageously  made  of  prison  labor  so  as  not  to  conflict  with  and  degrade  the  free  labor  of 
the  State. 

A  Commission  to  inquire  into  the  administration  of  the  State  Prisons, 
appointed  by  Governor  Perkins,  says: 

The  provision  of  the  new  Constitution  *  *  *  '  created  an  exigency  in  the  prison 
management  of  the  State  not  easily  met.  *  *  *  A  strong  popular  spirit  of  opposition 
existed  to  the  employment  of  convict  labor  in  such  lines  as  icould  compete  with  the  established 
industries  of  the  State. — Report  August  25, 1881,  p.  22. 

Chancellor  Hartson  says: 

The  State  should  carry  on  its  own  prison  industries  so  that  it  can  supply  continuous 
worjv,  so  that  it  can  establish  such  industries  as  are  least  in  competition  u'ith  the  established 
industries  in  the  State. — 1881.    Report  of  the  Assembly  Committee  on  Prisons,  p.  6. 

The  Prison  Directors  of  that  day  report  to  the  Governor: 

The  radical  change  effected  in  the  indtistrial  interests  of  the  prison  had  its  origin,  no  donbt,  in 
the  belief  that  cheap  prison  labor  came  in  direct  and  ruinous  competition  ivith  free  mechanical 
labor  of  the  State.  *  *  *  The  Board  proposes  to  select  such  industries  as  shall  *  *  * 
interfere  as  little  as  possible  with  free  mechanical  labor. — Report  of  Prison  Directors,  1880, 
p.  6. 

The  Board  further  says,  on  page  nine,  that  they  established  the  jute 
mill  ^^  especially  because  of  its  non-competition  with  free  white  labor,  and  of 
the  unqualified  indorsement  of  farmers  and  other  business  men  of  the 
State,"  and  on  the  following  page  (ten):  "We  hope  that  in  time  we  will 
be  able  to  profitabl}'  employ  all  our  prisoners  in  the  manufacture  of  such 
articles  as  are  not  made  on  this  coast  by  free  white  labor.'' 

The  report  of  the  Prison  Directors  in  1882  says: 

We  have  kept  steadily  in  view  the  advisability  of  manufacturing  such  articles  as  would 
not  in  ang  way  bring  prison  labor  in  competition  with  the  free  labor  of  the  State.    This  was  one 


of  the  chief  reasons  for  establishing  the  jute  factory,  as  also  for  converting  the  furniture 
factory,  forjnerly  worked  by  N.  V.  Cole,  into  a  chair  factory,  there  being  !t!500,000  worth  of 
cliairs"  imported  intt)  the  State  yearly,  many  of  tlxem  made  in  the  Eastern  prisons,  and 
not  a  chair  factory  on  this  coast. —  Page  5. 

And  they  repeat,  page  thirteen: 

It  has  been  the  desire  of  this  Board  to  employ  convict  labor  in  the  manufacture  of  such 
articles  only  as  are  not  manufactured  on  this  coast  by  free  white  labor. 

This  should  certainly  suffice  to  show  the  motive  for  the  constitutional 
enactment  and  the  legislative  Act  of  1880,  and  is  certainly  conclusive  as 
to  their  purpose,  as  it  was  understood  by  the  prison  authorities  of  that 
period,  but  we  cannot  refrain  from  quoting  a  part  of  Warden  Ames' 
report  in  1883.     He  says: 

The  ])rincipal  industrial  department  is  the  jute  factory.  It  is  now  a  pronounced  and 
acknowledged  success.  It  is  beneficial  in  every  way,  and  injuriou.s  in  none,  to  the  con- 
victs at  work,  as  well  as  to  all  the  citizens  of  California.  The  products  of  its  looms  rank 
the  highest  in  the  market,  and  are  in  demand  beyond  the  capacitj'  of  its  hundredfold 
power.  If  the  factory  space  were  enlarged  so  that  every  able-bodied  pri.soner  was 
employed  therein,  and  those  at  the  Folsom  Prison  were  included  also,  not  an  ounce  of 
manufactured  jute,  in  any  of  its  forms,  would  remain  unsold  for  want  of  a  profitable 
market.  When  it  is  taken  into  account  that  the  operations  of  the  factory  directly  protect 
and  benefit  our  great  industry  of  farming,  that  they  do  not  conflict  either  with  free  labor 
or  the  prodnctK  of  it,  in  any  form,  and  that  they  antagonize  only  the  importing  capitalist, 
if  anybody,  the  triumph  of  the  project  is  fully  emphasized. — Report  of  Prison  Direct- 
ors, 1883,  pp.  11  and  12. 

In  ^^ew  of  the  above,  the  members  of  the  twenty-seventh  session  of  the 
Legislature  will  probably  be  surprised  to  learn  that  during  all  this  time, 
and  now,  the  operations  of  the  prisons  are  conducted  without  any  regard 
to  the  main  consideration,  above  set  forth.  Indeed,  proceedings  were 
instituted  before  Governor  Stoneman  in  May,  1886,  by  the  Attorney- 
General,  in  behalf  of  the  people  of  the  State,  to  procure  the  dismissal  of  the 
Board  of  Prison  Directors,  for  persistent  violation  of  the  fundamental  law, 
based  upon  charges  made  by  a  committee  on  convict  labor  of  the  Feder- 
ated Trades  Council  of  the  City  of  San  Francisco.  The  investigation,  what 
there  was  of  it,  was  began  and  concluded  on  Saturday,  May  fifteenth,  of 
that  year.  During  its  progress,  evidence  was  offered  to  show  the  effect  of 
prison  competition  upon  the  quarrying  and  dressing  of  stone,  but  was 
objected  to  by  Mr.  Devlin,  one  of  the  Directors  concerned,  who  maintained 
that: 

The  Directors  had  nothing  to  do  with  the  effect  of  the  prison  labor  upon  private 
industry ;  that  it  was  their  duty  to  earn  what  they  could  by  the  labor  of  the  prisoners, 
whether  it  injured  free  labor  or  not;  that  they  sold  the  product  of  prison  labor  for  the 
highest  ])rice  they  could  obtain  for  it,  and  that  under  these  circumstances  evidence  as  to 
the  effect  of  prison  competition  upon  free  labor  was  not  competent. — Report  of  Convict 
Labor  Committee  to  Federated  Trades,  May  17,  1886. 

Mr.  Baggett,  for  the  people,  replied: 

That  if  the  English  language  meant  anything,  the  section  (constitutional)  prohibited 
this  competition;  that  the  words  employed  could  have  been  used  with  no  other  intent,  and 
that  the  necessity  for  such  a  law  was  made  manifest  liy  the  i)resent  prftceedings,  where 
the  representatives  of  all  the  leading  industries  of  the  State  were  before  this  tribunal  pro- 
testing against  this  very  competition  as  u  prostitution  of  the  power  of  the  State,  and  an 
incalculable  injury  to  its  industrial  interests. — Ibid. 

The  Court  admitted  the  evidence,  subject  to  the  objection  urged  by 
Devlin,  and  said  tliat  it  would  exercise  its  discretion  whether  or  not  it 
should  be  considered.     This  evidence  will  be  referred  to  later,  and  will 
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receive  at  your  hands  the  attention  it  deserves.  It  should  be  mentioned 
that  ]Mr.  DevHn,  for  the  Directors,  denied  persistent!}^  that  there  were  any 
contracts  between  the  prison  authorities  and  bu3^ers;  but  the  Governor,  in 
announcing  his  decision  to  the  committee,  said: 

That  he  had  decided  to  instruct  the  Directors  to  ^ive  thirty  days'  notice  to  the  con- 
tractors of  the  termination  of  their  contracts  with  tlie  prisons,  and  that  at  the  expiration 
of  that  time  the  operation  of  the  prisons  in  competition  with  free  labor  would  cease. — 
Report  of  Convict  Labor  Comm.  to  Fed.  Trades,  June  11,  1886. 

In  this  connection,  we  will  call  your  attention  to  a  remarkable  circum- 
stance in  the  prison  management  which  should  settle  beyond  doubt  the 
conclusion  that  under  the  present  system  the  prisoners  in  certain  depart- 
ments are  as  thoroughly  under  private  control  as  any  private  enterprise. 
In  the  seventh  annual  report  of  the  Board  of  Prison  Directors,  for  the 
year  ending  June  30,  1886,  pages  seventeen  and  eighteen,  Warden  Shirley 
reports : 

The  sash,  door,  and  blind  department  has  been  operated  on  the  same  plan  as  last 
year.  *  *  *  The  State  furnishes  the  motive  potver,  and  both  the  free  and  convict  labor,  and 
manufactures  at  a  stipulated  price  per  piece,  but  the  State  does  not  own  the  machinery  or 
the  raw  materials,  nor  has  the  State  any  interest  in  the  output.  The  large  stock  of  manu- 
factured goods  on  hand,  and  the  limited  sales  during  the  winter  and  spring,  induced  your 
honorable  Board,  at  the  request  of  the  sash,  door,  and  blind  company,  to  make  a  reduction 
of  forty  per  cent  of  the  average  output  of  the  factory.  This  reduced  the  net  earnings  of 
this  department  $7,981  86,  as  compared  with  the  previous  year. 

And  he  further  says,  that  as  appropriations  are  gauged  b}'  the  pre^^ous 
earnings,  "  such  shrinkage  in  the  income  from  the  manufacturing  depart- 
ment becomes  exceedingly  embarrassing  to  the  administration  when  such 
large  sums  are  lost  to  the  fund  for  the  support  of  this  institution."  Thus 
it  appears  that  the  prison  is  run  to  suit  the  convenience  of  the  California 
Door  Company;  that  men  are  put  on  or  taken  off  at  its  pleasure,  and  that 
this  shuttlecock  jjolicy  cost  the  State  last  year  $7,981  86.  In  the  face  of 
this  report,  what  becomes  of  the  pretense  of  the  Directors  that  the  contract 
system  is  not  fully  restored. 

Director  Devlin  has  asserted,  in  course  of  investigation  before  Gov- 
ernor Stoneman,  that  the  State  is  ready  to  sell  to  anybody.  How  can  that 
be  possible,  under  such  a  state  of  affairs  as  are  disclosed  in  the  above 
official  report?  The  California  Door  Company  owns  the  raw  material  and 
all  the  machinery,  the  State  only  furnishing  power  and  labor.  Will  the 
company  allow  the  Directors  to  use  its  machinery  in  manufacturing  goods 
for  a  business  rival,  or  will  the  State  allow  another  company  to  put  up 
machinery  of  the  same  kind  in  the  prison  grounds  and  furnish  them  with 
like  buildings  and  appliances  as  are  used  by  the  California  Door  Com- 
pany? It  is  not  likely.  Will  the  Directors  deny  that  at  a  recent  meeting 
in  San  Quentin,  during  the  present  month  of  Januarv,  the  Warden  pre- 
sented a  request  from  this  same  California  Door  Company  to  increase  the 
working  force  in  the  sash,  door,  and  blind  mill  fifty  per  cent,  and  that  he 
reported  that  this  increase  could  not  be  furnished  without  taking  the 
larger  portion  of  the  prisoners  from  the  jute  mill,  which  will  materially 
reduce  the  output  a?if?  increase  the  cost  of  manufactured  goods  in  that  dej^art- 
mentf  Did  not  Director  Sonntag  admit,  at  the  same  meeting,  that  there 
were  five  or  six  looms  idle  at  that  time  in  the  jute  department?  Is  it  not 
time  for  the  State  to  take  this  matter  in  charge,  tell  the  California  Door 
Company  to  take  out  its  machinery,  and  begin  a  settled  policy  of  opera- 
tion, which  shall  be  simple,  easily  directed,  and  certain  in  its  results; 
manufacture  jute  goods,  and  those  only,  thus  taking  it  out  of  the  power  of 


three  or  four  men,  who  are  impervious  to  criticism,  and  seem  unattainable 
by  investigation,  to  paralyze  important  private  industries,  and  at  the  same 
time  use  the  resources  of  the  State  in  the  interest  of  an  obscure  monopoly, 
and  at  the  expense  of  the  State  Treasury? 

The  (quarterly  reports  of  each  prison  to  the  Controller  of  the  State  also 
show  that  the  sales  of  sash,  doors,  and  blinds  from  San  Quentin  are  inva- 
riably made  to  the  California  Door  Company,  and  those  of  furniture  to  the 
California  Furniture  Company,  while  the  only  recent  reports  that  we  have 
been  able  to  find  in  the  Controller's  office  from  Folsom  Prison,  show  that, 
without  exception,  every  order  filled  in  San  Francisco  was  paid  for  by  one 
man.  We  believe  that  in  consequence  of  the  decision  of  Governor  Stone- 
man,  the  continued  output  from  Folsom  has  ceased,  but  everything  points 
us  to  the  con\dction  that  operations  at  San  Quentin  are  carried  on  as  before, 
and  that  that  institution  has  not  been  affected  by  the  Governor's  instruc- 
tions as  stated  above.  That  convict  competition  with  free  labor  even  to  a 
very  limited  extent,  is  followed  by  disastrous  consequences  to  industrial 
interests  has  been  fully  settled,  and  we  challenge  the  fullest  investigation 
in  this  behalf  in  this  or  any  other  community.  We  call  your  attention 
briefly  to  testimony  given  in  this  State,  all  of  it  under  oath  and  before 
public  officers.  In  relation  to  leather,  harness,  and  saddlery,  Patrick  F.* 
Robinson  testified  before  Labor  Commissioner  Enos: 

That  he  has  worked  at  the  business  of  coUar  and  harness  maker  twenty-eight  years. 
That  convict  hibor  is  bad  for  the  harness  business  in  California,  in  my  opinion.  For  Bos- 
ton team  collars  was  paid  fifteen  dollars  per  dozen  in  the  East.  I  believe  they  niake  them 
here  with  convict  labor  for  five  dollars  a  dozen,  or  even  less.  Ninety  prisoners  working 
on  collars  would  supply  the  collar  market  of  California. 

William  Davis,  a  saddler  doing  business  in  San  Francisco  seven  years, 
testified: 

Competition  with  convict  labor  in  my  business  has  compelled  me  to  discharge  men  and 
employ  boys,  or  else  Chinamen,  and  has  lessened  the  price  of  mechanics'  wages  from 
twenty  to  twenty-five  per  cent. 

Cal.  Ewing,  a  collar  maker  of  San  Francisco,  testified: 

Am  !iow  foreman  in  Main  &  Winchester's,  one  of  the  largest  manufactories  of  harness 
and  collars  in  the  State  of  California.  The  employment  of  convict  labor  in  our  business 
has  cut  down  wages  forty  per  cent.  Mechanics  cannot  live  and  support  their  families 
and  compete  with  convict  labor. 

Malachi  Kean,  foreman  of  the  saddle  and  harness  department  in  Main 
&  Winchester's  for  eighteen  years,  testified: 

Convict  labor  has  depreciated  the  price  of  collars  thirty  or  fortj^  per  cent. 

James  R.  Brown  resides  in  Benicia,  tanner,  employs  between  thirty  and 
forty  men,  testifies: 

Convict  labor  employed  in  tanning  leather  interferes  with  our  business,  and  cuts  the 
prices  down  from  thirty-three  to  fifty  per  cent. 

William  Cosby,  doing  business  in  San  Francisco  for  twenty-one  years, 
testifies: 

I  was  compelled  to  abandon  the  making  of  collars,  owing  to  the  competition  of  Chinese 
and  convict  labor. — Labor  Commissioner's  Report,  1883  and  1884,  pp.  147,  148,  149,  150. 
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Henry  Ricke,  a  cabinet-maker  for  twenty-one  years,  testified: 

The  competition  of  convict  labor  with  the  mechanics  and  industries  of  the  State  is 
detrimental.    It  has  reduced  the  price  of  free  labor  about  one  half. 

L.  C.  Grampner,  Red  Bluff,  California,  manufacturer  of  sash,  doors,  and 
blinds,  testifies: 

The  effect  of  convict  labor  gives  the  State  or  contractor  such  an  advantage  as  to  crush 
out  private  enterprise.  I  think  the  present  action  of  the  State  Board  of  Prison  Directors 
is  fully  as  detrimental  to  free  labor  as  obtained  under  the  past-sj^stem  of  the  old  Consti- 
tution.   There  is  no  difference. — Ibid,  pp.  154,  155. 

The  Labor  Commissioner  tried,  without  effect,  to  get  the  list  of  prices 
paid  by  the  firm  who  took  the  prison  output  of  sash,  doors,  and  blinds. 
The  Warden  refused  it,  and  the  interested  firm  refused  it.  He  succeeded 
in  obtaining  it  from  a  private  firm,  one  of  the  largest  manufacturing  com- 
panies in  the  State,  by  letter,  as  follows: 

Regarding  the  disadvantageous  relation  occupied  by  manufacturers  employing  free, 
white,  skilled  labor  in  competition  with  convict  labor,  producing  the  same  articles  at 
-California  State  Prison,  the  situation  can  best  be  illustrated  by  a  statement  showing  the 
operations  of  a  single  month,  and  comparing  same  with  the  cost  of  a  similar  output, 
manufactured  by  free  white  labor,  men  and  boys,  outside  the  prison  walls.  For  example, 
take  the  ascertained  monthly  result  in  the  case  of  the  California  Door  Company,  occupy- 
ing nearly  one  half  the  prison  shops  and  manufacturing  facilities.  The  State  furnishes  a 
brick  building  60  by  200  feet,  four  stories,  with  power,  shafting,  elevators,  etc.;  also  space 
for  piling  lumber,  drying  kilns,  and  heating  facilities.  For  the  month  of  June  the  articles 
turned  out,  at  prices  opposite  each  item,  were  very  nearly  as  follows: 

11,500  doors,  all  kinds,  average  24  cents.. .$2,760  00 

8.000  pairs  1^  and  1|  sashes,  average  13  cents 1,040  00 

1,500  pairs  outside  blinds,  25  cents 375  00 

750  sets  inside  blinds,  75  cents .._ 562  50 

1,000  transoms,  5  cents 50  00 

Total 14,787  50 

State  paid  for  supervising  free  labor,  say 1,300  00 

Leaving  net  amount  received  per  month $3,487  00 

Out  of  this  take  for  rent  of  land  occupied  by  lumber,  rent  of  these  immense 

shops,  cost  of  power,  wear  and  tear,  etc.,  a  low  estimate  would  be,  per  month..      700  00 

Leaving  to  the  State  for  convict  labor $2,787  50 

Number  of  convicts  em])loyed,  estimated  on  a  pro  rata  basis  of  other  months,  would  be 
295,  the  amount  received  by  State  per  convict  per  day  for  twenty-six  working  days  being 
less  than  38  cents  each.  When  it  is  considered  that  the  State  maintains  these  prisoners 
at  an  alleged  cost  of  44  cents  each  per  day,  the  monej'  result  above  shown  seems 
grossly  inadequate.  *  *  *  No  comparison  can  be  made  with  any  factory  as  large 
in  this  State,  as  none  could  exist  while  this  remains.  It  may  be  safely  estimated  that  the 
payroll  of  a  similar  establishment,  working  free  white  men  and  boys,  and  making  the 
same  monthly  output,  would  be  at  least  three  and  a  half  times  (for  the  same  work)  the 
amount  received  by  the  State  for  convict  labor  boarded  and  clothed  by  the  State.  Regard- 
ing a  statement  of  Warden  Shirley,  made  last  April,  before  the  Honorable  Commissioner 
of  California  Bureau  of  Labor  Statistics,  that  "  State  Prison  productions  of  doors,  sash, 
and  blinds  was  less  than  one  per  cent  of  home  consumption,"  it  was  then  more  than  one 
third,  and  has  for  several  months  been  more  than  one  half  of  all  the  factory  products  of 
that  line  of  goods  within  the  State  of  California." — Report  Bureau  of  Labor  Statistics  of 
California,  1883,  1884,  pp.  101,  162. 

These  are  but  meager  quotations  from  the  evidence  that  has  been  taken 
in  this  State  alone  in  relation  to  the  pernicious  effects  of  prison  labor, 
and  refer  only  to  San  Quentin.  We  will  confine  ourselves  to  one  or  two 
extracts  from  the  evidence  in  relation  to  the  operation  of  Folsom  Prison  in 
closing  this  part  of  the  subject. 
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At  the  investigation  before  the  Governor,  May  15,  1886,  already  referred 
to,  G.  Griffith,  being  sworn,  testifies: 

I  rc:^i(le  ill  Penryii;  am  a  practical  stonecutter.  The  prison  advertises  crosswalks  at  35 
cents  antl  curbing  at  45  cents  ])er  linear  foot.  The  same  stone  cannot  be  furnislied  by  free 
labor  at  less  than  $1  00  per  linear  foot.  That  is  the  lowest  price.  The  market  price  has 
ranged  from  90  cents  to  $1  25  per  linear  foot. 

Cross-examined  by  Devlin: 

I  sell  for  a  dollar  when  I  can ;  1  can't  sell  any  now.  I  have  sold  crosswalk  in  Sacra- 
mento at  50  cents  per  foot,  but  it  was  narrow.  Q.  "  Do  you  know  the  market  pi'ice  ?  " 
A.  "  There  is  no  market  price;  the  prison  makes  the  price.  My  sales  the  past  year  ranged 
from  .$40,000  to  |50,000.  I  am  injured,  and  can't  employ  so  many  men.  It  would  be  diffi- 
cult for  a  quarryman  to  run  out  a  competitor  who  got  his  tools  and  labor  for  nothing." 

J.  L.  Grant,  sworn: 

I  reside  at  Rocklin ;  have  been  a  practical  stojiecutter  for  twenty-eiglit  years ;  have  lived 
at  Rocklin  for  twenty  years.  Previous  to  the  past  four  years  [wlien  the  prison  at  Folsom 
was  established]  there  have  been  from  three  to  four  hundred  men  employed  in  the  stone 
business;  now  they  are  nearly  all  gone  away,  and  of  those  who  remain  many  had  built 
houses  and  had  families.  Business  has  been  so  depressed  that  many  of  them  can't  raise 
money  enough  to  pay  their  taxes.  Since  the  Prison  (at  Folsom)  started  in  the  stone  busi- 
ness the  men  have  frequently  been  compelled  to  work  at  the  plow  and  in  the  fields  at  75 
cents  per  day,  instead  of  at  their  trade  for  from  |.3  50  to  |4  00.  There  is  no  market 
price  for  stone.  The  prison  never  got  more  than  from  fifty  to  sixty  per  cent  of  the 
lowest  price  at  which  it  could  be  furnished  by  free  labor.  As  an  instance,  the  prison  fur- 
nished the  cut  stone  for  a  church  in  Gait  for  $400.  I  made  an  estimate  of  what  it  was 
worth,  and  it  couldn't  be  done  less  than  ifil.lOO  by  free  labor.  I  know  by  figuring  on  Sac- 
ramento work  that  the  prison  figures  fifty  to  sixty  per  cent  of  market  prices.  Wages  of 
good  quarrymen  four  years  ago  were  $2  50  to  $2  75  per  day,  stonecutters  $3  00  to  $4  00 
per  day.  The  number  of  men  is  diminished  over  one  half,  and  those  are  seeking  work  at 
anything.  I  know  that  Mr.  Griffith  hasn't  more  than  one  fifth  of  the  men  he  used  to 
have.  Under  the  present  system  the  free  man  has  no  chance  at  all.  In  my  opinion  the 
State  is  running  the  quarries  at  a  loss. 

Cross-examined  by  Devlin: 

I  am  not  owner  of  a  quarry :  *  *  *  am  working  at  present  for  John  Taylor.  As  long 
as  the  prison  is  in  the  market  free  labor  is  crushed  out  altogether. 

Patrick  McGreal,  sworn: 

Am  a  stonecutter;  reside  in  San  Francisco  *  *  *  The  material  sold  in  San  Francisco 
(from  the  prison )  is  sold  at  half  the  market  price.  On  a  job  in  San  Jose  Owen  &  Blanchard 
put  in  a  bid  for  .$2,100.  The  prison  did  the  work  for  $900. — Report  of  Convict  Labor  Com- 
mittee to  Federated  Trades,  May  17,  1886. 

Thus  the  contract  system  has  been  perpetuated  in  spite  of  constitutional 
and  legislative  inhibition,  but  instead  of  selling  the  labor  of  the  convict, 
the  Directors  have  sold  the  product  of  the  convict's  labor  by  contract,  for 
it  could  have  been  done  in  no  other  way,  and  at  any  rate  the  result  has 
been  the  same,  for  there  is  neither  a  distinction  nor  a  difference  in  con- 
tracting for  a  day's  labor  of  a  man,  or  for  the  product  of  that  labor.  They 
have  called  it  the  "piece  plan."  (See  Report  of  State  Prison  Directors  for 
year  ending  June  30,  1885,  p.  11.)  The  Warden  of  San  Quentin  reports 
that  the  sash,  door,  and  blind  department  is  operated  "  by  the  manufac- 
ture at  a  stipulated  price  per  piece,  private  individuals  oivnivg  the  plant, 
and  the  State  furnishing  power  and  labor."  Furniture  department,  "  by 
the  manufacture  at  a  stipulated  price  per  piece,  private  individvals  supply- 
ing all  the  materials,  and  the  State  owning  the  plant  and  supplying  power 
and  labor."  Tannery  and  harness  department,  "by  the  inanufacture  at  a 
stipulated  price  per  piece,  private  indiWduals  supplying  all  raw  materials 
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and  the  movable  plant,  and  the  State  supplying  the  permanent  plant,  the 
power,  and  labor.'"  As  we  have  said,  it  is  in  effect  the  old  system  of  con- 
vict contract  labor,  and  as  disastrous  in  its  consequences  as  ever. 

We  naturally  come  to  the  question,  What  is  the  duty  of  the  State  in  the 
premises?  Undoubtedly,  to  put  an  end  to  such  a  state  of  things  at  once 
and  forever.  It  is,  unquestionably,  a  primary  duty  of  the  State  to  throw  no 
obstacle  in  the  way  of  productive  efibrt.  If  a  bill  should  be  introduced 
into  this  Legislature  to  interdict  the  operation  of  sash,  door,  and  blind, 
furniture,  harness,  and  collar,  or  other  factories,  or  of  granite  C{uarries  or 
stone  yards,  unless  the  product  be  sold  at  a  price  to  be  fixed  by  the  Act, 
and  that  so  low  that  the  business  could  only  be  operated  at  a  loss,  it  would 
meet  with  universal  and  unanimous  opposition  b}^  members  of  all  parties; 
yet  this  is,  in  effect,  precisely  what  the  State  is  doing,  and  will  continue  to 
do,  unless  you  take  some  action.  The  remedy  is  so  easy,  so  entirely  in  your 
power,  that  there  can  be  no  excuse  offered  for  further  delay.  We  have 
already  quoted  the  opinion  of  Warden  Ames,  fourth  report  Prison  Directors, 
1883,  that  if  the  entire  prison  force  were  increased  one  hundredfold,  and 
applied  to  the  manufacture  of  jute  goods,  a  profitable  market  could  be 
found  for  the  product. 

In  the  report  of  1886,  the  Prison  Directors  remark: 

Another  mill  of  equal  capacity  would  absorb  the  entire  force  not  engaged  in  the 
domestic  affairs  of  the  prison  or  physically  disabled. 

After  discussing  the  cost  of  the  same,  the  report  continues: 

The  question  of  how  to  employ  convict  labor  at  San  Quentin  would  be  settled  definitely, 
and  forever.  At  the  same  time  the  farmers  of  the  State  would  receive  additional  pro- 
tection against  the  opei-ations  of  grain  bag  manipulators.  The  refusal  of  this  Board  to 
have  any  connection  with  the  ring  that  endeavored  last  Spring  to  make  a  corner  on  bags, 
and  so  extort  hundreds  of  thousands  of  dollars  from  the  productive  industries  of  Cali- 
fornia, was  one  of  the  i:)rincipal  causes  of  the  overthrow  of  that  combination. — Page  9. 

And  this  quotation  suggests  that  the  constant  output  of  the  State  sack 
manufactory,  in  addition  to  the  certainty  of  financial  success,  will  save  to 
the  farmers  and  producers,  in  a  few  years,  millions  of  dollars,  in  the  pre- 
vention of  combinations  or  corners  by  sack  dealers,  for  the  plunder  of  an 
ever  increasing  market. 

Warden  Paul  Shirley  says: 

In  this  connection,  I  would  respectfully  suggest,  and  earnestly  recommend,  that  an 
ajipropriation  be  asked  for  an  additional  jute  plant,  and  in  support  of  this  recommenda- 
tion I  would  say,  it  is  my  opinion  that  the  convicts  are  more  contented,  less  troublesome, 
and  under  better  discipline  and  control  while  employed  with  the  spindle  and  loom,  than 
in  any  other  department,  and  at  the  same  time  assist  very  materially  in  supporting  them- 
selves and  their  fellow  prisoners.  If  the  approjiriation  be  granted,  the  increased  output 
of  grain  bags  and  other  fabrics  would  reduce  the  cost  of  their  maniifacture  so  much  that 
we  could,  to  a  great  extent,  prevent  rings,  corneri?,  and  syndicates  being  formed,  to  the 
detriment  and  injury  of  the  farming  interests  of  the  State. — Ibid,  p.  17. 

You  must  never  lose  sight  of  the  fact  that  the  prisons  are  not,  and  never 
have  been,  self-sustaining.  The  appropriations  from  the  State  Treasury 
for  San  Quentin  were  for  the  last  year  !i^l29,500,  and  it  was  only  by  the 
most  rigid  economy  (see  Directors'  Report,  1886,  p.  6)  that  a  deficiency 
was  avoided.  For  the  two  previous  years  the  appropriation  was  $130,000 
per  year  (Directors'  Report,  1885,  p.  5).  The  appropriation  for  Folsom  for 
last  year  was  $95,000,  which  was  insufficient,  and  $12,100  was  borrowed  to 
meet  the  necessities  of  that  year  (Directors'  Report,  1886,  p.  7).  The 
appropriation  for  Folsom  Prison  for  the  two  preceding  3-ears  Avas  $90,000 
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per  year  (Directors'  Report,  1885,  p.  5),  and  it  was  not  found  to  be  exces- 
sive, making  a  total  expense  to  the  State,  in  the  case  of  Folsom,  of  $287,- 
100  for  tlie  past  three  years,  while  the  quarries  have  earned  the  magnificent 
sum  of  about  -tSo.OOO  (see  Warden's  Reports  for  1884,  1885,  and  1886),  and 
in  doing  so  have  nearly  ruined  the  important  industries  of  the  quarryman 
and  the  stonecutter.  The  entire  labor  of  five  hundred  and  sixty-one  men 
has  been  expended  for  three  years  quarrying  and  dressing  stone,  at  an 
expense  to  the  State  of  $322,000,  for  the  purpose  of  earning  nothing.  Is 
there  any  wonder  the  stone  industry  is  ruined?  We  have  no  word  of 
blame  for  the  officers  for  this  result;  the  fault  is  with  the  policy  of  the 
State.  The  remedy  is  with  you,  and  the  responsibility  for  its  application 
can  rest  nowhere  else. 

Whatever  may  be  the  merits  of  the  theory  that  the  Government  should 
protect  the  industries  of  its  citizens,  there  is  no  question  as  to  the  fact  that 
it  pretends  to  do  so  in  the  United  States ;  and  for  the  avowed  purpose  of 
preventing  the  competition  of  cheap  foreign  labor  with  the  American  work- 
man the  National  Government  is  in  the  police  business  on  a  most  extensive 
scale.  The  policy  is  not  peculiar  to  either  of  the  great  national  parties. 
The  Democrats  Randall  and  Grady  are  as  ardent  in  its  advocacy  as  the 
Republicans  Kelley  or  Blaine.  Two  eminent  Democrats,  Messrs.  Morrison 
and  Hurd,  were  defeated  upon  that  issue  at  the  last  election,  and  the 
Speaker  of  the  Democratic  House  of  Representatives  ''  was  saved  as  by 
fire." 

Xo  silk  or  cotton,  or  woolen  thread  ever  so  fine,  no  woven  fabric  too  deli- 
cate to  escape  the  watchful  care  of  the  revenue  police.  They  are  found  at 
every  port  of  entry  on  our  extensive  seacoast,  along  the  chain  of  the  great 
lakes,  and  ^^gilantly  guarding  our  Canadian  and  Mexican  boundaries; 
yes,  and  in  our  revenue  fleets  upon  the  seas,  to  inspect  packages  and  ships' 
holds,  that  neither  needle  nor  steam  engine  shall  come  here  without  pay- 
ing duty,  that  the  wages  of  the  miner  and  the  ironworker  may  not  be 
debased;  to  smell  bottles  and  barrels  and  casks  in  behalf  of  the  farmers 
of  the  Great  West  and  the  gi'ape-growers  of  the  Ohio,  the  Lakes,  and  Cali- 
fornia. Collecting  the  stated  tribute  upon  wool  and  cotton,  raw  or  manu- 
factured, to  protect  the  negro  laborer  in  ^Mississippi,  the  factory  girl  in 
New  England,  and  the  shepherd  on  all  our  hills,  and  at  what  an  enormous 
cost!  Yet  the  people,  including  the  unprotected,  pay  the  increased  charge 
upon  every  tariflf-taxed  article,  and  uncomplainingly,  even  willingly,  bear 
the  burden  for  the  general  good.  Shall  it  remain  for  California,  the  peer- 
less among  States,  to  degrade  and  oppress  her  working  people — to  debase 
the  patient,  industrious  mechanic,  husband  and  father,  by  measuring  the 
wages  he  shall  receive  by  the  cost  of  keeping  a  convict  ? 

We  have  shown  that  the  purpose  in  \ie\v  at  the  time  of  the  adoption  of 
the  new  Constitution  and  the  statute  of  1880  was  that  the  State  should  at 
once  withdraw  from  its  position  as  a  ruinous  competitor  with  free  labor. 
This  is  demonstrated  by  the  public  utterances  of  its  public  men,  by  the 
inaugural  of  Governor  Perkins,  and  by  the  reports  of  Wardens  and  Prison 
Directors  for  the  following  three  years,  and  we  have  also  shown  that  sub- 
sequently the  prison  authorities  have  considered  themselves  justified  in 
disregarding  the  apparent  manifest  intent  of  these  laws,  and  that  in  a  new 
guise,  not  a  whit  less  offensive  or  injurious,  they  have  restored  the  old  and 
condemned  contract  system  in  toto.  We  have  shown  that  the  industries 
of  the  prisons  have  been  changed  to  suit  the  varying  whims  or  vagaries 
of  those  in  charge,  and  that  while  one  administration  lauds  the  success  of 
a  great  chair-making  enterprise,  its  successor  has  quietly  abandoned  it, 
and  it  is  never  mentioned  more.     We  have  shown  that,  in  what  is  the 
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practical  absence  of  all  law  upon  the  matter,  the  prison  authorities  have 
worked  their  own  sweet  will,  and  by  unimpeachable  testimony  we  have 
shown  the  shameful  and  damning  results. 

But  all  the  reports  of  Directors  and  Wardens  coincide  in  applause  of 
the  jute  enterprise;  and  here  is  the  easy  and  common-sense  solution  of 
the  vexing  problem.  It  will  require  at  the  beginning  a  small  expendi- 
ture— small  compared  with  the  important  results  to  be  attained:  but  once 
established,  the  prison  officers  and  Prison  Directors  can  bend  their  ener- 
gies with  tenfold  power  in  securing  a  self-sustaining  prison  system.  Their 
attention  being  confined  to  one  industry,  permanently,  they  will  not  fail 
in  accomplishing  infinitely  better  results,  both  with  the  men  and  money 
at  their  disposal,  than  under  the  present  "go-as-you-please  system" — a 
little  of  everything,  and  nothing  long.  The  operations  of  the  prisons  can 
be  kept  closely  in  hand:  the  net  cash  results  will  inure  directly  to  the 
State  itself,  and  not  to  contractors,  who  enjoy  a  practical  monopoly  of  the 
various  outputs,  as  at  present:  and,  more  than  all.  the  people  will  be 
saved  the  rapacit}'  of  corners  in  sacks,  for  the  production  of  the  prisons 
will  always  keep  the  price  as  near  the  cost  line  as  the  authorities  may 
desire:  and  the  emancipated  labor  of  the  State,  untrammeled  and  in  a 
clear  field,  will  cheerfully  do  their  full  share  to  promote  its  material  wel- 
fare, and  push  it  far  forward  in  the  front  rank,  a  prosperous  and  happy 
commonwealth. 


REPORT  OF  THE  JOINT  COMMIl'TEE  ON  CLAIMS 


CLAIM  OF  D.  JORDAN, 


MATERIAL  AND  LABOR  FURNISHED  IN  THE  CONSTRUCTION 
OF  THE   BRANCH  STATE  PRISON  AT  FOLSOM. 


REPORT. 


To  the  Members  of  the  Senate  and  Assembly  : 

Your  Joint  Committee  on  Claims,  that  had  mider  consideration  Senate 
Bill  No.  86  and  Assembly  Bill  Xo.  107  (to  pay  D.  Jordan,  contractor,  for 
labor  and  materials  furnished  in  the  construction  of  the  Branch  State 
Prison,  at  Folsom),  beg  leave  to  make  the  following  special  report: 

It  was  Mr.  Jordan's  recjuest  that  the  committee  examine  every  com- 
petent witness  obtainable;  and,  also,  in  pursuance  of  the  committee's 
desire  subpoenas  were  issued  to  ex-Lieutenant-Governor  Johnson  and  Hon- 
orable Thos.  Beck,  ex-Prison  Director,  who  acted  in  that  capacity  during 
the  period  of  Mr.  Jordan's  contract;  James  W.  Duncan,  Superintendent  of 
Construction,  employed  by  the  State  to  super^dse  Mr.  Jordan's  work;  A. 
A.  Bennett,  the  architect  in  charge,  etc. 

The  witnesses  so  subpoenaed  appeared  before  the  connnittee,  with  the 
exception  of  Mr.  Bennett,  who  was  telegraphed  for,  but  failed  to  respond. 
From  the  testimony  taken  (printed  copies  of  which  were  placed  on  each 
member's  desk),  it  was  clearly  and  conclusively  established  that  Mr. 
Jordan  was,  from  the  outset  of  his  contract,  hampered  and  harassed  by 
the  architect,  who,  by  virtue  of  a  clause  requiring  the  work  to  be  done 
"  to  the  satisfaction  of  the  architect,"  exacted  unreasonable  and  wellnigh 
impossible  performances  on  Mr.  Jordan's  part;  he  also  neglected  to  make 
monthly  estimates  of  the  progress  of  the  work,  as  conditioned  in  the  con- 
tract, and  upon  which  monthly  estimates  Mr.  .Jordan  was  to  be  paid  90 
per  cent:  in  fact,  it  was  in  evidence  before  this  committee  that  the  archi- 
tect made  but  one  progress  estimate  during  the  first  five  months  of  Mr. 
Jordan's  work  on  the  building,  and  the  estimates  he  did  make  Avere  so 
much  under  that  Mr.  .Jordan  did  not  receive  to  exceed  30  per  cent  of  what 
he  was  entitled  to.  The  testimony  covering  these  grievances  of  ]\Ir.  Jordan 
is  all  contained  in  the  printed  evidence,  and  need  not  be  detailed  here. 
It  is  sufficient  to  call  attention  to  the  testimony  of  Mr.  Duncan,  the  State's 
Superintendent,  and  a  very  unwilling  witness,  who  testified  that,  to  have 
built  the  cells  as  the  architect  sought  to  exact  of  Mr.  Jordan,  would  alone 
have  cost  more  than  the  contract  for  the  whole  work  covered.  By  the 
testimony  of  ^Ir.  Beck,  Mr.  .Johnson,  !Mr.  Duncan,  and  Mr.  Jordan,  it  was 
established  that  this  claimant  had  com})leted  half,  or  more  than  half,  of 
his  contract  at  the  time  the  architect's  exactions  drove  him  from  the  work, 
and  the  records  of  the  State  Controller's  and  State  Treasurer's  offices  show 
that  the  entire  amount  ^Ir.  Jordan  was  ever  paid  for  work  done  in  carry- 
ing out  the  specifications  was  l)ut  a  fraction  exceeding  -$28,000.  For  extra 
work  done  he  was  paid  something  over  .t8,0(X),  making  about  $32,000  in 
all  ever  received  by  him.  The  remaining  half  of  the  work  done  in  com- 
pleting the  prison  from  where  ^Ir.  .Jorda"n  left  off.  carried  on  by  the  State 
under  Mr.  Bennett's  supervision,  cost  over-.t205,000;  hence  it  is  a  matter  of 
fact  and  of  record  that  Mr.  Jordan  has  never  been  paid  by  the  State  but 


$32,000  for  doing  the  same  amount,  and  a  better  quality,  of  work  that  th 
State  subsequently  paid  $205,000  for. 

In  allowing  Mr.  Jordan's  claim  for  $50,345  45,  this  committee  based 
its  action  upon  the  actual  amount  due  Mr.  Jordan,  shorn  of  interest.  It 
did  not  feel  justified  in  recommending  that  the  State  pay  him  interest 
from  the  time  his  claim  dates;  but  it  does  earnestly  recommend  that  he 
be  paid  the  amount  strictly  his  due,  and  as  recommended  in  the  amended 
bill,  the  original  claim  of  $79,000,  having  been  cut  down  by  this  com- 
mittee to  $50,345  45. 

A.  J.  MEANY, 
Chairman  Senate  Committee  on  Claims. 

NESTOR  A.  YOUNG, 
Chairman  Assembly  Committee  on  Claims. 


TESTI]M:0]SrY 


TAKEN    BEFORE   THE 


Joint  Session  of  the  Committees  on  Claims 

OF   THE 

senate'  and  assembly  of  the  state  of  CALIFORNIA, 

AT   THE 

TWENTY-SEVENTH  SESSION  OF  THE  LEGISLATURE, 

IN    REFERENCE   TO    THE 


Senate  Bill  No.  86— Assembly  Bill  No.  107. 


TESTIMONY 


Attorney  J.  X.  Young:  I  explained  the  nature  of  the  claim  to  the 
House  Committee  about  a  week  ago.  I  will  not  take  the  time  at  present 
to  make  any  explanation  except  to  say  that  Mr.  Jordan  claims  that  he  is 
entitled  to  be  paid  for  work,  labor,  and  materials  furnished  in  the  con- 
struction of  the  Folsom  Prison.  He  took  a  contract  to  complete  the 
Folsom  Branch  Prison  after  Miles  failed  under  his  contract.  The  con- 
tract with  Mr.  Jordan  was  that  he  should  complete  the  building  for 
•V161.500.  The  contract  will  be  introduced  in  evidence.  It  provided 
that  there  should  be  monthly  estimates  made,  and  that  he  should  be  paid 
*)0  per  cent  of  the  estimated'  work,  monthly,  as  it  progressed.  Mr.  Jordan 
<'laims  that  he  is  entitled  to  his  pay,  for  the  reason  that  the  State,  through 
its  agents — the  architect,  especially — underestimated  his  work,  and  failed 
to  make  the  monthly  payments  according  to  the  terms  of  their  contract; 
by  which  he,  Mr.  Jordan,  was  required  to  expend  large  sums  of  his  own 
l)rivate  money,  without  being  able  to  receive  his  pay  from  the  State.  I 
will  state  right  now,  to  be  frank  with  the  committee,  that  we  shall  claim, 
and  do  claim,  and  the  e\'idence  we  think  will  show,  that  it  was  the  result 
of  a  design  to  break  the  contract  in  the  hands  of  Mr.  Jordan,  and  that 
that  design  was  most  successfully  executed. 

The  first  witness  we  will  call  will  be  Mr.  Jordan. 


I 


Testimony  of  Dennis  Jordan. 

Sworn. 

Examined  by  Attorney  Young:  What  is  your  name?  Answer — Dennis 
Jordan. 

Q.  Where  do  you  reside?     A.  San  Francisco. 

Q.  What  is  your  business?     A.  Contractor  and  builder. 

Q.  Are  you  the  Dennis  Jordan  who  entered  into  a  contract  for  the  coni- 
pletion  of  the  State  Prison  at  Folsom?     A.  Yes,  sir. 

Q.  Examine  this  and  see  if  it  is  a  copy  of  the  contract  you  entered  into 
with  the  State  [showing]?     A.  Yes,  sir. 

Attorney  Young:  I  will  not  take  time  to  read  the  whole  contract.  This 
agreement  was  entered  into  on  the  fifth  day  of  July,  1S78,  by  and  between 
William  Irwin,  Governor  of  the  State  of  California,  James  A.  Johnson, 
Lieutenant-Governor  of  the  State,  and  Thomas  Beck,  Secretary  of  State, 
constituting  the  Board  of  State  Prison  Directors  of  the  State  of  California, 
the  parties  of  the  first  part,  and  Dennis  Jordan,  of  the  City  and  County  of 
San  Francisco,  the  party  of  the  second  part.  I  would  state  without  read- 
ing it,  that  he  was  to  complete  the  building  for  $161,500:  that  he  was  to 
take  the  V)uilding  from  where  Miles  left  it,  and  was  also  to  use  the  stone 
and  material  that  was  on  the  ground,  and  to  complete  it  for  that  sum — the 
price  of  the  material  already  on  the  ground  not  to  be  charged  against  him. 


First,  I  will  introduce  this  in  evidence,  Mr.  Chairman;  it  is  a  certified 
copy. 

Q.  I  will  ask  3'ou  if  3'ou  entered  upon  the  work  under  that  contract?  A. 
Yes,  sir. 

Q.  At  what  time  did  you  commence  the  work?  A.  I  commenced  the 
work  immediately  after  the  contract  was  signed:  I  commenced  getting 
the  material  and  plant  on  the  ground,  and  commenced  to  work  about  the 
first  of  August. 

Q.  Eighteen  hundred  and  seventy-eight?  A.  Eighteen  hundred  and 
seventy-eight. 

Q.  At  what  stage  of  progress  was  the  building  at  the  time  you  commenced 
working  on  it;  how  far  had  Miles  progressed  with  it?  A.  What  is 
called  the  cell  building,  that  is,  where  the  cells  were  built,  inside  the  walls, 
there  is  a  large  building,  and  inside  this  building  the  cells  are  built,  and 
those  walls  in  what  is  called  the  cell  building  was  up.  I  think,  about 
eight  or  nine  feet  above  the  floor — what  is  now  the  floor:  and  the  front 
building — what  was  called  the  officers'  quarters — the  basement  and  a  por- 
tion of  the  second  story  was  up:  and  the  foundation  was  laid  for  the  cells: 
that  was  all  that  was  done  with  it. 

Q.  What  material  was  on  the  ground?  A.  Well,  there  was  estimated 
by  the  architect  that  had  charge  of  the  building  when  Mr.  Miles  was 
doing  the  work,  he  had  an  estimate  of  .+4,000  for  the  stone  that  was  then 
on  the  ground;  that  was  his  last  estimate;  he  never  used  any  of  that 
stone;  and  in  figuring  on  the  work  I  allowed  something  about  that  price 
for  the  stone  that  was  on  the  ground,  kno^ving  that  that  was  what  they 
valued  it  at;  and  then  there  was  some  other  stone.  There  were  a  few  cells 
that  were  started  that  I  had  to  take  down  again;  they  Avere  not  in  the 
right  place;  the  floors  would  be  too  high  for  the  present  floor. 

Q.  You  say  you  commenced  work  about  the  first  of  July.  1878,  and  how 
long  had  you  worked  at  the  building  before  an  estimate  was  made?  A. 
The  first  estimate  was  made  on  November  eighteenth. 

Q.  About  how  long  after  you  commenced  the  work?  A.  Well.it  was 
nearly  three  and  two  thirds  months  before  I  got  the  money:  it  was  over 
two  months  and  two  thirds.  I  got  the  pay  on  the  twenty-third  of  Novem- 
ber. 

Q.  Then,  at  the  very  outset,  instead  of  making  monthly  estimates,  I 
understand  you  to  say  that  they  waited  three  months  and  eighteen  days 
before  they  made  the  first  estimate?     A.  Yes,  sir. 

Q.  Whose  duty  was  it  to  make  the  estimates?     A.  The  architect's. 

Q.  Who  was  the  architect?     A.  A.  A.  Bennett. 

Q.  How  many  men  did  you  have  employed  in  the  business  in  July,  up 
to  the  time  they  made  the  first  estimate?  A.  I  had  an  average,  I  think, 
of  from  one  hundred  and  twenty-five  to  one  hundred  and  fifty. 

Q.  State  what  material,  if  any.  you  had  on  the  grounds,  and  what  other 
improvements  and  expenditures  you  had  made  for  the  purpose  of  advanc- 
ing the  work  ?  A.  I  had  five  derricks — two  very  large  derricks  and  three 
small  ones;  I  had  two  donkey  engines  of  my  own,  and  I  had  another 
one  that  I  hired.  I  built  a  railroad  track  from  the  quarry  to  the  building, 
and  through  the  building. 

Committeeman:  What  was  the  distance  from  the  quarry  to  the  build- 
ing? A.  I  should  think  the  length  of  the  track  would  be  probably  about 
a  quarter  of  a  mile. 

Q.  Were  any  of  those  tracks  on  the  ground  before  a^ou  took  charge  of 
it?     A.  No,  sir. 

Attorney  Young:    Also,  did  you  put  up  any  buildings  or  temporary 


structures  for  the  accommodation  of  the  men?  A.  I  did.  T  put  up  a 
building  there.  The  building  that  I  had  put  up,  including  cooking  uten- 
sils and  bedding — the  whole  thing  cost  about  $3,000. 

Q.  How  much?     A.  About  $8,000. 

Q.  How  much  on  the  account  of  labor,  material,  and  work  had  you 
done  up  to  the  time  the  first  estimate  was  made?  A.  I  estimated  it  at 
that  time  to  be  worth  a  little  over  $18,000;  I  could  not  tell  you  the  exact 
figures  now,  but  it  was  over  $18,000. 

Q.  Then  Mr.  Bennett  came  up  to  make  an  estima4:e,  did  he?  A.  Yes^ 
sir. 

Q.  On  the  eighteenth  of  November?  Well,  now,  what  did  he  estimate 
your  work  at  that  time  ?     A.  He  gave  me  an  estimate  of  $4,222  59, 1  think. 

CoMMiTTEE^rAX:  How  mucli  is  that?     A.  $4,222  59. 

Attorney  Young:  And  you  state  you  had  expended  about  $18,000  of 
your  own  money  up  to  that  time  ?  A.  Up  to  the  fourteenth  of  that  month 
— the  fourteenth  of  November — my  books  showed  I  had  expended  $18,000. 

Q.  Was  that  estimate  of  $4,222  59  a  fair  estimate,  or  was  it  not?  A.  It 
was  not;  it  was  just  about  25  per  cent  of  what  I  ought  to  get. 

Q.  How  do  you  account  for  the  fact  that  Mr.  Bennett  made  such  a  low 
estimate?  A.  I  could  not  account  for  it,  without  he  wanted  to  squeeze 
me,  as  the  saying  is.  I  never  could  account  for  it.  I  knew  nothing  about 
how  much  he  was  going  to  give  me.  He  came  there  on  the  ground  on  the 
eighteenth. 

Q.  Well,  you  may  speak  plainly,  because  this  committee  must  know 
the  truth.  How  do  you  account  for  that  low  estimate  being  made?  A. 
Well,  I  think  he  intended  to  drive  me  oft'  of  the  job,  and  that  was  the 
first  commencement  of  it.  The  first  commencement  was  that  he  failed 
to  give  me  my  money  in  monthly  payments,  as  the  contract  reads.  You 
did  not  read  that  part  of  the  contract,  Mr.  Young. 

Q.  I  stated  it.  If  the  committee  have  any  doubt  about  it  they  can  read 
it  themselves.  They  understand  that,  and  I  did  not  want  to  take  the 
time  to  read  the  contract.  I  stated  it  to  the  gentlemen,  and  I  think  that 
is  sufficient — that  the  work  was  to  be  estimated  monthly,  and  you  were 
to  be  paid  90  per  cent  monthly.  I  will  ask  you  if  subsequent  events  and 
occurrences  still  more  fully  convinced  you  that  Mr.  Bennett  wanted  to 
break  you  of  the  contract?    A.  No,  I  do  not  know  of  anything  subsequent. 

Q.  I  mean  after  the  first  estimate.  Did  he  make  other  estimates  that 
were  in  the  same  line?  A.  Yes,  sir:  after  that  he  made  the  next  estimate; 
after  he  gave  me  the  estimate  of  $4,000.  I  went  and  saw  the  Governor 
about  it,  and  told  him  that  I  did  not  get  over  25  per  cent  of  what  I  was 
entitled  to  get,  and  the  Governor's  answer  was  that  he  had  no  control  over 
Mr.  Bennett's  actions  or  how  he  made  his  figures  or  estimates;  and 
I  complained,  at  the  same  time,  about  not  getting  my  monthh'  pay. 
He  said  that  from  that  time  he  would  see  that  I  got  my  monthly  pay. 
I  went  to  the  Governor  pre\nous  to  this,  though,  to  see  about  getting  my 
monthly  pay.  He  told  me  the  architect  was  sick,  and  that  was  the  reason 
I  did  not  get  my  monthh'  pay;  and  at  this  time  he  said  he  would  see  that 
I  got  my  pay  regularly  every  month  after  that. 

Q.  The  architect  being  sick  didn't  pay  your  men,  though,  I  suppose. 
The  next  payment,  I  understand  you  to  say,  was  made  about  a  montli 
afterwards?  A.  It  was  made  about  that  time.  The  Governor  promised 
I  would  get  it  regularly  every  month  after  that;  but  I  did  not  get  it,  as 
the  Treasurer's  books  will  show:  it  was  the  thirtieth  of  December  before  I 
got  the  next  paj' — it  was  nearly  a  month  and  a  third. 

Q.  What  amount  of  additional  work  did  you  do  on  the  building  after 
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the  first  estimate  ?  A.  I  built  up  considerable  of  the  walls  of  the  outside 
building. 

Q.  At  what  expenditure — how  many  thousand  dollars  ?  A.  And  I  built 
the  foundation  of  the  approach  building — the  new  building  that  was 
added  to  the  old  one;  and  I  done  some  iron  work  and  done  some 
carpenter  work — the  progress  estimate  will  show  what  that  amounted  to; 
but  on  that  estimate  I  claimed  that  I  had  about  $9,000 — I  think  it  was 
that — coming  to  me  on  that  estimate.  This  time  I  figured  the  work  up. 
and  had  everything  ready  for  Mr.  Bennett  when  he  came. 

Q.  Here  is  a  statement  you  prepared;  look  at  that  and  identify  it, 
because  I  want  to  leave  it  with  the  committee.  What  was  the  amount  of 
work  and  labor  performed  between  the  first  estimate  and  the  second  esti- 
mate?     A.  $10,296  93. 

Q.  What  amount  did  he  allow  you  on  the  second  estimate  for  that?  A. 
This  is  not  correct  here.  This  includes  $2,400  for  extra  work,  that  I  got 
for  building  the  tower:  it  was  about  $2,700  I  got. 

Q.  What  I  want  to  know  is  how  much  he  allowed  you  on  the  second 
estimate?     A.  $2,700. 

Q.  And  you  had  expended  $10,000?     A.  Yes,  sir. 

Q.  Well,  just  go  on  without  my  asking  you  the  questions,  and  tell  the 
committee  about  additional  work  and  estimates,  and  the  payments  they 
made  you;  you  have  got  it  all  there  before  you.  A.  Well,  on  this  day 
that  he  came,  after  making  the  second  payment — 

Q.  [Interrupting.]  Just  confine  vourseff  to  that — you  made  that  state- 
ment, didn't  you?  A.  On  the  twenty-sixth  of  December  Mr.  Bennett  came 
to  make  me  the  second  estimate  ;  and  then  I  had  all  these  figures  ready 
of  what  work  I  had  done  through  the  month.  I  could  not  go  back  on 
what  was  done  before,  but  took  it  from  where  I  stopped  in  the  pre\dous 
month — the  eighteenth  of  November ;  I  figured  all  the  work  I  had  done 
to  that  time  on  up  to  the  twenty-sixth  of  December. 

Q.  Well,  take  your  figures  there  and  tell  me  how  much  work  you  did 
between  the  second  estimate  and  the  third  one,  if  you  have  got  it  there. 
A.  No,  I  have  not  got  it  there,  because  I  made  no  further  estimate  of  the 
w^ork  for  this  reason — I  will  explain  it  if  you  will  allow  me. 

Q.  Go  ahead.  A.  I  was  going  to  state  that  on  the  twenty-sixth  of 
December,  when  Mr.  Bennett  came  on  the  ground,  I  showed  him  my  figures; 
I  had  everything  all  figured  up.  I  had  a  plan  made  of  the  founda- 
tion of  this  building  that  I  was  working  on;  and  Mr.  Duncan,  the  Super- 
intendent, and  my  foreman  measured  every  day's  work  that  was  done. 
The  foundation  was  down  somewhere  about  twenty-six  feet,  I  think,  from 
below  the  surface  ;  and  as  we  built  this  work  up,  we  filled  in  around  it,  so 
as  to  be  able  to  stand  and  work  around  our  work  ;  we  filled  in  there  with 
dirt  and  stuff".  So  we  made  an  estimate  of  every  day's  work,  as  it  pro- 
gressed. I  had  all  this  thing  prepared  for  him  when  he  came  to  the 
ground,  on  the  twenty-sixth.  This  estimate  was  made  and  I  showed  it  to 
him,  and' he  paid  no  attention  to  it.  He  would  not  allow  me  only  a  little 
over  one  half  of  what  I  claimed. 

Q.  On  these  two  estimates  you  have  already  testified  about,  you  say  you 
had  altogether  expended  about  $24,000,  as  I  understand  you?  A.  What- 
ever the  figures  are  there.     I  think  it  is  more  than  that. 

Q.  Perhaps  $27,000?     A.  I  think  $27,000. 

Q.  And  you  had  received  altogether  $4,222  and  $5,148  ?  A.I  got  $4,222 ; 
it  was  altogether  five  months  before  I  got  the  second  payment,  the  first  of 
August  to  the  thirtieth  of  December;  but  I  was  going  to  state  that  when 
Mr.  Bennett  refused  to  give  me  the  amount  that  I  claimed  on  this  second 


payment,  I  wrote  to  the  Governor,  requesting  him  to  call  a  meeting  of  the 
Board  where  ]\Ir.  Bennett  and  myself  would  be  present,  so  that  I  might 
lay  my  grievances  before  the  Board,  and  ask  justice  from  them.  The 
Governor  wrote  me  in  answer  on  the  same  day  acknowledging  the  receipt 
of  my  letter,  and  in  almost  the  same  words  that  I  had  in  my  letter;  I  think 
you  have  got  the  letter  there,  haven't  you? 

Q.  Yes,  sir,  I  think  so;  but  go  ahead.  A.  Acknowledging  that  he 
received  that  letter,  but  he  never  called  the  meeting,  and  I  never  knew 
anything  about  the  meeting  being  called  till  a  little  over  a  month  ago, 
when  I  discovered  it  here,  by  looking  over  the  papers.  I  discovered  a  bill 
that  was  made  out  for  this  same  work,  and  the  bill  was  allowed  by  the 
Board  of  Examiners,  on  the  thirteenth  of  INIarch;  you  have  the  bill  there. 
But  it  was  not  paid  until  the  fourteenth  of  jNIav. 

Q.  Didn't  they  raise  the  estimate  of  INIr.  Bennett  so  as  to  make  it  three 
times  as  large,  nearly,  as  the  first  estimate  of  his  of  the  progress?  A.  That 
was  the  last  one  that  was  made — the  last  one  he  gave  me. 

Q.  Do  you  recollect  what  he  estimated  it  at?     A.  Yes,  sir. 

Q.  How  much?  A.  His  estimate,  after  they  took  the  work  away  from 
me,  was  for  $1.900 — one  thousand  nine  hundred  and  some  odd  dollars — 
and  I  refused  to  take  that  payment.  That  was  for  work  done  in  the  month 
of  May:  and  through  ]\Ir.  Beck  there  was  another  estimate  made  by  John- 
son, who  was  then  the  foreman  for  the  State;  and  he  allowed  for  the  same 
work  $2,400  more  than  Mr.  Bennett  did. 

Q.  Making  over  $4,000,  instead  of  $1,900?  A.  Yes,  sir:  the  two  together 
would  be  over  $4,000.     I  think  about  $4,300. 

Q.  Take  this  statement  you  have  prepared  and  tell  the  committee,  with- 
out going  into  all  the  estimates  of  receipts  and  payments,  the  total  amount 
you  expended,  and  the  total  amount  you  received  from  the  State,  so  they 
can  see  about  how  much  you  were  injured  by  the  derelictions  of  the  State. 
A.  The  following  is  the  amount  of  the  expenditures  on  the  Folsom  Branch 
Prison,  as  taken  from  the  ledger. 

Q.  From  your  ledger?     A.  Yes,  sir. 

Q.  Well,  you  need  not  read  the  amounts  of  the  expenditures,  but  just 
give  the  aggregates.  A.  These  are  the  accounts  of  all  the  people  I  had 
dealings  with,  as  shown  on  my  books. 

Q.  And  the  amounts?  A.  And  the  amounts  of  the  dealings  I  had  with 
them,  including  my  payroll  and  all  that — all  taken  from  my  books. 
Everything  here  is  correct,  as  taken  from  my  books.  The  total  amount 
that  I  had  paid  out,  from  the  time  I  commenced  up  to  the  time  the}^  took 
the  work  away  from  me,  was  $73,645  03. 

Q.  And  how  much  had  you  received  from  the  State?  A.  Up  to  that 
time  all  I  had  received  was  $22,000  ;  but  afterwards  I  got  more.  The  total 
amount  that  I  received  was  $32,319. 

Q.  How  much  had  you  expended  altogether?     A.  $73,645. 

Q.  Leaving  a  balance  due  you  of  how  much?  A.  Leaving  a  balance 
due  me  of  $40,325.  and  some  odd  cents. 

Q.  Money  you  had  actually  expended  more  than  you  received  from  the 
State?     A.  Yes,  sir. 

CoMMTTTEKM.\N:  You  did  get  some  more,  then?  A.  No,  sir.  I  make 
this  as  the  total  amount  that  I  received — $32,319;  but  all  I  received  up  to 
the  time  they  took  the  work  away  from  m(^  was  $22.0(K).  The  total 
amount  that  I  have  expended  over  what  I  received  altogether,  is  $40,325; 
and  the  way  that  I  figure  that  up — T  asked  to  be  paid  that  amount,  with 
interest  from  that  time  to  this. 
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Attorney  Young:  You  mean  in  order  to  make  the  $79,000?  A.  Yes, 
sir. 

Q.  And  about  how  much  had  you  progressed  in  your  contract:  did  you 
have  three  fourths  done,  or  one  half  done,  or  what?  A.  I  had  it  about 
one  half  done,  I  think. 

Q.  About  one  half  done?     A.  Yes,  sir. 

Q.  Do  you  know  whether  any  careful  estimate  was  made  as  to  about 
what  amount  of  profit  you  could'  have  made  on  that  whole  contract,  if  you 
had  been  allowed  to  finish  it?  A.  Yes,  sir.  In  the  year  that  they  took 
the  Avork  away  from  me — in  the  next  session  of  the  Legislature  after,  in 
1880,  I  think  it  was — there  was  a  committee  appointed  from  both  Houses 
to  investigate  this  matter:  why  it  was  they  took  the  work  away,  and  to 
look  after  the  expenses  of  it,  and  all  that.  That  committee  appointed  an 
expert  to  make  an  estimate  on  the  work  that  was  done,  and  how  much  it 
would  take  to  finish  the  building  according  to  my  contract. 

Q.  Who  was  that  expert?     A.  His  name  was  VVilliam  Curlett. 

Q.  Just  answer  my  questions  as  shortly  as  you  can,  and  if  the  committee 
want  anything  further  they  will  ask  you.  Curlett  made  an  estimate,  you 
say.  Now,  what  did  he  estimate  would  be  your  profit  on  the  job,  figured 
by  him  as  an  expert?  A.  Twenty-one  thousand  and  some  odd  dollars.  I 
think. 

Q.  Wasn't  it  .$20,500?     A.  You  have  got  it  there  in  your  report. 

Q.  Well,  we  will  refer  the  committee  to  the  report.  You  do  not  ask  in 
full  for  that  whole  $20,000,  but  only  about  $9,000  on  your  contract,  because 
you  had  only  completed  about  half  the  work?  A.  Yes,  sir;  a  little  less 
than  half. 

Q.  State  to  this  committer  whether  you  could  have  completed  that  con- 
tract and  made  a  profit,  if  the  State  had  kept  this  contract  with  you,  and 
paid  you  according  to  the  terms  of  its  contract?  A.  Well,  my  calculation 
was,  if  I  was  allowed  to  go  on  and  do  the  work,  as  I  understood  it,  and  as 
I  found  the  work  on  the  ground,  I  could  have  made  $40,000  on  the  job. 
Before  I  signed  the  contract  I  was  offered  by  a  certain  party,  whom  I  have 
subpoenaed  to  come  here,  $20,000  for  my  contract — not  to  sign  it;  but  I 
was  so  sure  and  satisfied  in  mv  own  mind  that  I  had  a  good  thing  in  it, 
that  I  refused  to  take  the  $20,000.  The  man  that  offered  me  $20,000  was 
Mr.  William  Dougherty  of  San  Jose:  no  doubt  some  of  you  people  know 
him.     I  subpoenaed  him  to  come  here. 

Q.  Now  we  will  progress  a  little  further.  As  the  contract  first  read  when 
you  signed  it, the  stones  were  to  be  well  hammered?  A.  The  stone  was  to 
be  well  hammered. 

Q.  Now,  as  soon  as  it  was  ascertained  that  you  had  the  lowest  bid  and  you 
were  to  obtain  the  contract,  what  advantage  was  taken  of  you  at  the  very 
outset — at  the  very  start?  A.  Well,  one  of  the  bidders  claimed  that  I 
could  do  that  work  just  as  I  pleased;  and  he  came  there  to  protest  against 
giving  me  the  contract.  There  was  a  meeting  held  in  San  Francisco 
where  all  the  bidders  were  invited  to  be  present,  and  the  Governor,  the 
Lieutenant-Governor,  Secretary  of  State,  Mr.  Livermore,  Hayes,  and  Dun- 
can, j\Ir.  Calvert,  and  myself  were  present  at  that  meeting;  and  ]\Ir.  Ben- 
nett and  Mr.  Duncan  and  Mr.  Calvert  raised  the  question  that  under  those 
specifications  I  could  do  that  work  just  as  I  pleased;  that  this  term  '"well 
hammered  "  did  not  amount  to  anything — did  not  mean  anything;  because 
there  is  no  such  word  or  term  used  in  the  architecture  business  or  in  the 
building  business,  as  "well  hammered." 

Q.  Well,  I  want  to  know  what  they  did  with  the  contract  or  specifica- 
tion ?     A.  The  question  was  raised  then  about  "  peine  "  hammered.     This 
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work  that  was  on  the  ground  that  was  done  by  Miles  was  "peine"  ham- 
mered, but  in  a  very  inferior  way.  It  was  hammered  just  enough  to  take 
the  rough  off  the  stone. 

Q.  Well,  what  I  want  to  know  is  this:  did  this  committee  change  the 
contract  and  specifications  so  you  had  to  do  "'peine  hammered "  work 
instead  of  "well  hammered"  work?  A.  They  changed  it  to  do  "peine 
hannnered"  work  equal  to  that  already  done  at  the  prison  by  ]\Iiles. 

Q.  What  kind  of  hammering  had  been  already  done  by  Miles?  A.  An 
inferior  quality  of  "peine  hammered  "  work. 

Q.  What  is  the  difference  between  "well  hammered"  and  "peine  ham- 
mered" work?  A.  There  is  no  such  term  used  in  the  masons'  business  as 
"wadl  hammered." 

Q.  That  means  stone  cut  properly,  does  it  not — well  hannnered?  A. 
No,  sir;  I  could  not  tell  you  what  it  means;  there  is  no  meaning  to  it.  In 
stonecutting  they  have  various  terms.  First,  there  is  "  pointing,"  then 
there  is  "peine  hammered."  the  next  is  "bush  hammered,"  and  the  next 
is  "  finish  patent  hammered."  Those  are  the  phrases  and  terms  used  in 
the  business. 

Q.  Well,  we  will  progress  a  little  further.  As  you  went  on  with  the 
work  state  how  Mr.  Bennett,  the  architect,  condvicted  himself  toward  you 
in  the  matter.  AMiat  obstruction,  if  any,  did  he  throw  in  your  way,  or 
what  did  he  do?  A.  Well,  he  came  there  on  the  eighteenth  of  November; 
it  was  said  by  my  men  that  ]\Ir.  Bennett  had  told  somebody  that  I  didn't 
have  money  enough  to  do  the  work,  and  I  never  would  be  able  to  finish  it. 
He  said  that  probaljly  this  would  be  my  last  payment;  and  he  condemned 
most  of  the  work  that  I  had  already  done,  as  not  being  fine  enough  cut. 

Q.  How  fine  did  he  want  it  cut?  A.  Well.»he  wanted  it  cut  almost  as 
fine  as  if  it  was  for  some  first-class  building  here  in  the  city.  The  work 
would  show  for  itself  that  it  is  as  tine  as  if  it  was  done  for  Mr.  Stanford, 
if  ]Mr.  Stanford  was  having  the  work  done,  or  any  other  gentleman  in  the 
city.  He  wouldn't  ask  for  any  other  kind  of  work  so  far  as  the  "  peine 
hammering"  goes. 

Q.  State  about  his  finding  fault  with  very  little  matters  in  rocks  that 
were  placed  away  down  under  several  layers  of  rocks:  state  what  he  did 
about  that.  A.  Well,  he  used  to  find  fault  with  the  stone  after  the  cells 
were  built.  He  came  there  with  a  piece  of  red  chalk  in  his  pocket,  and 
he  would  make  a  ci'oss  on  this  stone  and  a  cross  on  the  other.  He  said: 
'■  Mr.  Jordan,  you  will  have  to  take  this  stone  out;  this  stone  won't  do."  And 
to  take  that  stone  out  I  would  have  to  take  down  at  least  a  dozen  cells, 
because  the  stone  was  all  tight  in  together — bonded  in  together  in  such  a 
way  that  you  could  not  take  the  bottom  stone  out  without  taking  out  the 
top — and  I  would  have  the  cells  all  completed  and  the  roof  on. 

Q.  Was  there  any  such  defect  in  any  of  those  stones  as  to  make  it  nec- 
essary? A.  No,  sir.  I  did  not  take  the  stones  out — they  are  there  yet:  but 
he  insisted  on  them  doing  it. 

Q.  Didn't  the  State  have  a  Superintendent  there  who  was  a  competent 
architect?     A.  He  was  a  competent  builder. 

Q.  A  competent  builder,  was  he?     A.  Yes,  sir. 

Q.  Who  was  that?     A.  ]\Ir.  James  W.  Duncan. 

Q.  He  was  there  as  a  salaried  officer  of  the  State?     A.  Yes,  sir. 

Q.  To  inspect  the  work  as  it  progressed?     A.  Yes,  sir. 

Q.  And  you  had  put  uj)  these  cells,  and  put  up  these  stones  under  his 
supervision?    A.  Yes,  sir:  he  seen  every  stone  that  came  out  of  the  (juarry. 

Q.  Do  you  know  what  kind  of  dressing  these  cell  stones  had  at  the  time 
Miles  left  the  work?     A.  Yes,  sir;  they  were  rough  peine  hammered. 
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Q.  Well,  was  Mr.  Bennett  content  to  accept  that  kind  of  finish  from 
you?     A.  Well,  he  objected  to  it  when  he  first  came  on  the  ground. 

Q.  That  is  what  I  want  to  know.  Did  he  require  you  to  dress  them  all 
over,  so  as  to  give  them  an  extra  finish?     A.  He  did. 

Q.  Describe  what  was  the  difficulty  in  doing  that  after  they  had  been 
out  of  the  quarry  a  long  time?  A.  Well,  they  were  very  hard;  and  the 
most  of  this  stone,  in  the  cells,  a  man  would  have  to  go  with  a  piene  ham- 
mer and  work  all  around  with  his  hammer  ;  and  sometimes  on  a  scaffold 
to  piene  hammer  this  over,  until  he  got  it  down  fine  enough  to  suit  Mr. 
Bennett. 

Q.  So  Mr.  Bennett  was  not  satisfied  with  even  the  kind  of  work  that 
had  been  accepted  before,  but  compelled  you  to  do  this  extra  work?  A. 
Yes,  sir. 

Q.  How  about  joining  it  together?  A.  Well,  it  was  all  what  is  called 
clamped  and  dallied  together. 

Q.  How  fine  joints  did  he  require  your  workmen  to  make?  A.  Well, 
he  authorized  the  Superintendent  to  compel  me  to  make  the  joints  three 
eighths  thick,  or  three  sixteenths,  I  think  it  was.  Mr.  Duncan  would 
remember  better ;  but  I  objected  to  doing  it  and  didn't  do  it :  and  he 
wrote  to  the  Superintendent,  telling  him  to  make,  or  compel  me  to  make, 
the  joints  three  sixteenths. 

Committeeman:  What  are  the  usual  joints?  A.  Well,  about  a  quarter 
of  an  inch  would  be  a  fair  joint  in  that  class  of  work. 

Attorney  Young:  State  if  three  sixteenths  is  not  as  fine  as  is  ever  put 
upon  the  most  elegant  buildings?  A.  They  seldom  get  them  down  as 
close  as  that. 

Q.  But  he  exacted  that  of  you  in  this  public  structure  for  criminals? 
A.  Yes,  sir. 

Q.  What  else  did  he  do  to  indicate  his  determination  to  break  you  up? 
A.  Well,  he  came  there  one  time  and  found  I  had  a  large  space  of  flooring 
made,  and  he  ordered  me  to  take  that  flooring  all  up.  I  refused,  and  he 
came  down  to  this  city  here  and  notified  the  Governor  to  call  the  Board 
together  and  come  up  and  examine  the  work.  They  came  up  there 
together — came  on  the  ground — and  Mr.  Beck  told  me  they  had  come  up 
there  for  the  purpose  of  making  me  take  up  this  flooring,  and  he  wanted 
to  see  for  himself;  told  me  to  give  him  a  straight  edge  and  a  level,  and  he 
took  his  coat  off  and  went  all  over  this  floor  and  leveled  it;  and  when  he 
got  through.  Governor  Irwin  asked  him  what  they  were  going  to  do  to  this 
floor,  and  he  stood  up  and  put  his  coat  on,  and  looked  at  the  Governor, 
and  the  words  he  used  were  he  would  be  G —  d — d  if  that  would  be  taken 
up  with  his  vote. 

Q.  Who  was  that?  A.  Mr.  Beck,  who  was  one  of  the  Commissioners. 
He  said  he  had  leveled  it,  and  it  wasn't  over  three  eighths  out  of  the  way, 
and  it  was  a  long  space  of  floor.  I  suppose  there  was  two  hundred  feet 
at  least  leveled,  and  that  was  very  little  out  of  the  way. 

Q.  In  other  words,  I  understand  you  to  say  that  that  floor  is  as  level  as 
you  can  get  it?     A.  Yes,  sir. 

Q.  Who  ordered  you  to  take  it  up;  Mr.  Bennett,  the  architect?  A. 
Yes,  sir.  I  had  the  very  best  mechanics  I  could  employ  in  the  State  to 
work  on  that  floor.  I  spared  no  time,  no  labor.  I  labored  as  hard  as  the 
hands  of  man  ever  could  labor. 

Q.  Now,  then,  besides  withholding  your  money,  making  your  estimates 
25  per  cent  instead  of  90  per  cent,  causing  you  to  take  out  these  rocks, 
and  ordering  you  to  take  up  the  floor  and  do  extra  peine  hammering,  and 
make  three-sixteenth  joints,  and  all  that  kind  of  work,  what  about  requir- 
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ing  you  to  employ  an  impossible  number  of  men,  and  impossible  or  unnec- 
essary material  ?  A.  Well,  they  gave  me  an  order — that  is,  the  Governor 
and  the  architect,  the  people  that  were  running  the  whole  thing — they 
gave  me  an  order  to  employ  seventy-five  stonecutters  in  addition  to  what  I 
had  agreed  on. 

Q.  How  many  had  you  already  ?     A.  I  had  then  about  forty,  I  think. 

Q.  Had  you  enough  stonecutters  to  finish  the  job  within  the  contract 
time?  A.  Well,  no;  I  don't  think  I  had.  It  was  almost  impossible  to 
get  stonecutters  to  work  in  that  place. 

Q.  And  you  didn't  require  seventy-five  more?  A.  I  had  an  advertise- 
ment in  the  papers  in  this  city  here  calling  for  stonecutters  and  quarry- 
men,  and  I  was  offering  50  cents  a  day  more  than  they  were  getting  in 
San  Francisco,  or  in  this  State  at  that  time,  in  order  to  get  them.  I  have  a 
copy  of  that  here;  you  have  a  copy  there  of  that  advertisement.  I  could 
not  get  them.  I  did  not  have  it  in  my  power  to  get  more  men.  It  was 
impossible  to  get  more  men.  They  never  got  them  after  they  took  the 
work  away  from  me.     They  never  had  as  many  men  as  I  had  myself. 

Q.  Did  you  require  seventy -two  more  stonecutters?     A.  No. 

Q.  How  many  more  did  you  require?  A.  Oh,  I  could  work  about  thirty 
more,  or  thirty-five.  I  don't  believe  I  could  have  got  twenty  stonecutters 
in  the  State,  if  I  should  give  them  five  dollars  a  day;  the  wages  then  were 
three  dollars. 

Q.  Well,  what  did  they  do  then  to  break  you  of  the  contract,  when  they 
could  not  wear  you  out  on  money?  A.  Well,  they  ordered  me  to  furnish 
a  large  amount  of  material  that  never  was  required. 

Q.  For  instance,  how  many  bricks?  A.  I  think  a  million  of  brick  they 
ordered  me  to  furnish.  All  the  brick  I  wanted  was  just  toppling  out  the 
chimneys. 

Q.  I  will  ask  you  if  you  recognize  this  as  the  requisition  they  made  upon 
}^ou,  so  as  not  to  take  up  so  much  time.  We  will  prove  it,  and  then  we 
will  leave  it  with  the  committee,  because  you  make  so  many  explanations 
it  is  going  to  take  too  long  if  we  go  into  all  of  them.  Do  you  recognize  this 
as  the  requisition  they  made  on  you?  Just  look  at  that.  A.  Yes,  sir; 
that  is  the  one.     I  have  seen  it  many  a  time  before. 

Q.  [Reads:]  Seventy-five  stonecutters;  fifty  quarry  men;  seventy-two 
stone  masons;  twenty-eight  tenders;  six  blacksmiths;  ten  general  labor- 
ers. And  to  procure  the  following  material,  to  wit:  five  hundred  barrels 
of  Portland  cement;  one  hundred  barrels  Rosendale  cement;  five  hundred 
barrels  lime;  five  hundred  cubic  yards  sand;  six  thousand  pounds  steel 
(including  hammers) ;  five  hundred  pounds  plugs  and  feathers;  one  mil- 
lion bricks;  ten  tons  Cumberland  coal;  three  dozen  blacksmiths'  files; 
three  mules;  two  one-inch  Norway  iron  chains,  eighteen  feet  long;  four 
three  fourths-inch  Norway  iron  chains,  fifteen  feet  long;  eight  derricks; 
eight  five  eighth-inch  Norway  iron  chains,  twelve  feet  long:  two  bundles 
five  eighths  Norway  iron;  twelve  bars  three  fourths  Norway  iron;  two  coils 
four  and  one  half-inch  manilla  rope;  two  coils  four-inch  manilla  rope; 
three  sets  of  blocks,  12x14  inches;  one  hundred  kegs  assorted  nails;  two 
hundred  kegs  of  blasting  powder;  one  thousand  feet  fuse:  ten  sets  black- 
smiths' tools,  forges,  etc.:  one  hundred  and  seventy-five  thousand  feet 
lumber,  and  sufficient  mill  work. 

Q.  I  will  ask  you  if  they  made  that  whole  requisition  on  you  at  one 
time?     A.   Yes,  sir. 

(I.  And  under  the  contract  you  were  required  to  furnish  that  within 
fifteen  days,  or  they  could  rescind  your  contract?  A.  Yes,  sir;  they  could 
take  the  work  in  their  own  hands,  and  go  on  with  the  work. 
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Q.  Now  state  to  the  committee  whether  that  amount  of  material  was 
reqmred?  A.  Well.  I  could  not  tell  you  what  was  required  upon  that: 
Init  I  will  say  that  that  million  of  brick  was  not:  Mr.  Ryan,  of  this  town, 
furnished  the  brick:  and  the  record  they  hand  to  the  Legislature  only 
amounts  to  about  -$400.  that  they  paid  for  the  brick  they  used  there. 

Q.  About  how  many  brick  was  that?  A.  And  that  was  the  freight  and 
everything,  delivered  on  the  ground.  I  believe. 

Q.  About  how  manv  bricks  would  that  purchase?  A.  It  wouldn't  take 
over  10.000  brick. 

Q.  And  they  demanded  a  million?     A.  Yes.  sir. 

Q.  Was  there  a  necessity  for  two  hundred  kegs  of  blasting  powder  all  at 
once  ?  A.  No,  sir.  I  had  done  then  the  largest  portion  of  the  work  that 
the  powder  was  required  for.  I  think  probably  twenty-five  kegs  of  powder 
would  have  been  enough. 

Q.  In  other  words,  they  demanded  three  or  four  times  of  ever^-thing. 
prettv  much,  that  was  required  to  complete  the  building.     A.  Yes,  sir. 

Q.'ls  that  the  fact?     A.  That  is  the  fact. 

Committeeman:  What  was  the  object  of  six  hundred  pounds  of  steel? 
A.  Well,  about  the  same  object  that  the  million  of  brick  were — there  was 
no  million  of  brick  wanted.  Their  own  report  here  in  this  book  will  show 
the  amount  of  brick  that  they  paid  for  after  they  took  the  work  away  from 
me. 

Q.  Were  you  not  supposed  to  have  some  of  this  material  before  you  took 
the  contract  that  is  specified  in  this  book  here?  A.  Yes,  sir:  but  I  wern't 
supposed  to  have  this  material  they  never  wanted  at  all. 

Q.  This  was  before  you  entered  into  the  contract A.  [Interrupt- 
ing.] No:  this  was  an  order  they  gave  me  on  the  thirteenth  of  May.  I 
entered  into  the  contract  on  the  twenty-fifth  of  July.  1878.  and  in  1870. 
May  thirteenth,  they  made  this  order.  I  was  then  working  about  eight 
months  on  the  work. 

Q.  I  will  just  read  this  to  the  committee.  They  will  understand  it  is 
the  report  of  a  joint  committee  of  the  Senate  and  Assembly  of  the  twenty- 
third  session:  and  this  committee  made  this  report:  [Reads]  '"It  was 
ordered  that  Dennis  Jordan,  contractor  for  the  building  of  the  Folsom 
Branch  State  Prison,  be  required  to  place  on  the  said  work,  in  addition  to  the 
one  hundred  and  fifty  men  required  to  be  placed  thereon  by  an  order  of 
date  April  1.  1879.  and  keep  continuously  thereon,  the  following  number 
of  mechanics  and  laborers,  to  wit."  And  then  comes  the  requisition. 
Then  the  following:  [Reads]  ''It  appears  from  the  testimony  that  the 
architect  and  Governor  Irwin  were  the  prime  movers  in  the  making  of 
such  requisition,  and  that  many  of  the  things  directed  to  be  procured  at 
once  would  not  be  required  for  months  afterwards,  and  until  near  tlie 
completion  of  the  work,  and  Governor  Irwin  himself  stated  that  when  he 
made  the  requisition  he  did  not  expect  that  Mr.  Jordan  co^dd  fulfill  it:  that 
he  thought  it  was  impossible  for  Mr.  Jordan  to  comply  with  the  requisition. 
Bv  the  terms  of  the  contract,  the  contractor  was  to  have  fifteen  days  from 
the  making  of  any  such  requisition  in  which  to  comply  with  its  terms,  but 
notwithstanding,  it  appears  by  the  records  of  the  Board  of  Prison  Direc- 
tors that  on  Mav  19,  1879.  six  days  after  the  requisition  was  made,  and 
before  the  work  came  under  the  control  of  the  Directors,  the  Board 
employed  William  Johnson  as  foreman  of  the  work  at  the  Prison,  at  a  . 
salary  of  -$200  per  month.  It  appears,  also,  from  the  testimony  of  Gov- 
ernor Ir\\-in  and  Mr.  Duncan,  that  within  a  few  days  after  the  making  of 
this  requisition.  Governor  Irwin  instructed  ]SIr.  Duncan  to  procure  every- 
thing that  was  necessarv  for  continuing  the  work  of  Mr.  Livermore."     You 
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will  see  later  on  in  the  report  why  it  was  necessary  to  get  it  out  of  Mr. 
Jordan's  hands.  It  would  have  required  about  $80,000  more  for  Mr.  Jor- 
dan to  have  completed  the  contract;  as  this  report  shows,  under  the  man- 
agement of  these  parties  afterwards,  it  cost  .$205,000,  and  then  there  was  a 
deficiency — there  had  to  he  an  additional  appropriation  to  comi)k'te  it,  and 
they  did  much  inferior  work  to  that  they  required  Jordan  to  dcj — they  did 
rough  work  instead  of  piene  hammered. 

Committeeman:  You  say  the  architect  ordered  3'ou  to  take  up  this  floor? 
A.  Yes,  sir. 

Q.  And  the  floor  was  two  hundred  feet  long?  A.  Not  the  floor  we  had 
to  take  up;  but  the  distance  Mr.  Beck  leveled  was  about  two  hundred  feet. 

Q.  You  sav  Mr.  Bennett  leveled  this  floor?     A.  Xo,  he  didn't  level  it. 

Q.  Mr.  Beck  did?     A.  Yes.  sir. 

Q.  Was  he  competent  to  level  it?  A.  Yes,  sir;  he  is  a  carpenter  by 
trade.     He  has  carried  on  the  building  business  himself 

Q.  Whajt  was  the  length  of  the  level  he  used?  A.  I  think  maybe  it  was 
sixteen  feet  long. 

Q.  Don't  you  consider  that  an  unusual  requisition  to  be  claimed  from 
a  contractor?  A.  Yes,  sir:  the  Governor  himself  stated  before  this  com- 
mittee that  he  didn't  expect  I  could  fulfill  this. 

Q.  If  you  could  get  along  with  less  material,  less  steel  and  so  forth,  by 
good  management,  you  were  entitled  to  do  it?     A.  Yes,  sir. 

Q.  Wasn't  it  your  agreement,  when  you  took  the  contract,  to  furnish  this 
material?  A.  Not  to  furnish  one  third  of  what  was  called  for.  Not  one 
tenth  of  the  amount  was  required  that  this  calls  for. 

Q.  I  want  to  ask  you  another  question.  AVhat  fault  did  the  architect 
find  with  the  floor?  A.  He  said  it  was  out  of  level  about  an  inch  and  a 
half,  or  an  inch  and  three  quarters. 

Q.  And  Beck  estimated  it  was  about  three  eighths  out  of  level  in  two 
hundred  feet?     A.     Yes,  sir. 

Attorney  Young  :  That  report  of  the  joint  committee  of  the  twenty- 
third  session  I  think  will  convince  this  committee  that  Mr.  Jordan  has 
been  very  much  abused.  That  Commission  took  any  amount  of  testimony 
— they  went  into  it  thoroughly.  The  State  would  make  any  private  citi- 
zen respect  his  contract,  and  it  is  its  duty  to  do  the  same  thing.  The  fact 
of  the  matter  is,  Mr.  Jordan  was  then  what  we  call  a  wealthy  man.  and 
to-day  he  is  not  worth  a  dollar — it  broke  him  up.  ^Mr.  Jordan  knows  a 
great  deal  more  about  this,  but  it  will  take  too  long  to  get  at  it. 

Q.  Was  Mr.  Dougherty  subpoenaed  before  this  committee?    A.  Yes,  sir. 

Committeeman  :  He  was  subp(jenaed.  Mr.  Dougherty  telegraphed  me 
to-day  that  he  could  not  get  here  before  Saturday. 

Committeeman:  Your  testimony  here  shows  that  Mr.  Bennett  required 
you  to  go  over  some  of  the  stone-work  that  was  laid  by  your  predecessor? 
A.  No  ;  it  was  not  laid  by  my  predecessor,  but  it  was  cut  and  on  the  ground 
when  I  took  the  work,  and  it  was  the  same  class  of  work  that  I  was  to  do 
— the  quality  was  to  be  exactly  what  was  on  the  ground  at  that  time,  when 
I  took  the  contract :  and  he  was  not  satisfied  with  it :  he  made  me  do  it 
better.  When  he  made  this  change  from  well  hammered  work  to  piene 
hammered,  he  put  in  with  that,  "  to  the  architect's  satisfaction." 

Q.  I  understood  you  to  say  that  it  was  laid,  and  a  man  would  have  to 
take  and  hammer  it  this  way  [indicating].  A.  That  is  what  I  laid  myself; 
I  had  to  go  all  over  it  again. 

Attorney  Young:  In  other  words,  that  the  connnittee  may  understand, 
as  soon  as  it  was  ascertained  that  he  had  the  contract,  instead  of  some 
others,  they  changed   the  contract   from    ''  well   hammered "   to   "  piene 
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hammered,"  and  put  in  "  to  the  satisfaction  of  the  architect,"  the  archi- 
tect being  thereby  enabled  to  break  him  out  of  the  contract. 

Committeeman:  I  was  under  the  impression  that  you  had  to  go  over 
some  of  your  predecessor's  work.  A.  No,  sir;  this  was  all  cut  by  my  pre- 
decessor, but  not  laid. 

Committeeman:  He  said  when  it  was  in  the  building  the  architect 
made  him  go  over  it  and  piene  hammer  it. 

Q.  I  would  like  to  ask  you  one  question:  Can  you  tell  what  object  the 
architect  had  in  trying  to  break  you  out  of  that  contract — whether  you 
know  the  object?  A.  Nothing  more  than  what  you  may  judge  yourself. 
He  must  have  had  some  object  in  view,  and  the  only  object  I  could  see  he 
had  in  view,  was  to  take  the  work  in  his  own  hands,  and  make  money 
he  could  out  of  it.  That  is  the  object  I  could  see.  He  had  already 
built  one  building  for  the  State,  after  the  one  burned  down  at  San  Quen- 
tin.  The  State  had  appropriated  $200,000  for  the  reconstruction  of  that 
building,  and  Mr.  Bennett  was  the  architect.  Governor  Irwin,  I  think, 
was  then  acting  Lieutenant-Governor;  and  that  building  was  reconstructed 
for  that  $200,000,  but  the  State  furnished  an  addition  to  that.  It  made 
the  brick  on  the  ground,  and  it  laid  the  brick,  furnished  the  carpenters' 
labor,  furnished  the  labor  for  all  the  blacksmith  work,  and  furnished  the 
labor  for  doing  the  general  rough  work;  and  the  State  had  to  furnish 
$200,000.  The  timber  that  was  required  for  building  that  rough  building, 
where  the  walls  were  whitewashed,  and  for  the  raw  iron  for  making  anchors, 
and  so  forth,  and  the  bars  to  the  windows,  and  the  tin,  and  paint,  and 
glass  for  the  windows,  that  was  all  they  furnished  for  that  building  for 
the  $200,000. 

Committeeman:  Was  Mr.  Bennett  the  contractor  for  that?  A.  He  was 
the  architect.  The  State  did  the  work,  and  they  wanted  to  do  this  work, 
but  under  the  bill  they  could  not  do  the  work  if  the  work  could  be  done 
within  the  appropriation  of  the  bill.  As  I  understood  it,  the  State  could 
not  do  that  work  if  the  bids  would  be  lower  than  the  appropriation. 

Attorney  Young:  You  were  asked  if  you  were  a  contractor  and  builder; 
have  you  ever  built  any  other  public  buildings  before  this?     A.  Yes,  sir. 

Q.  What  buildings  have  you  constructed  in  this  State?  A.  The  first 
large  building  I  think  I  built  was  St.  Mary's  Hospital.  I  built  the  new 
Merchants'  Exchange,  now  on  California  Street;  I  built  two  thirds  of  the 
Occidental  Hotel;  I  built  Starr  King's  church;  I  built  the  Jewish  syna- 
gogue; I  built  the  Marine  Barracks  at  Mare  Island;  I  built  the  Naval 
Hospital  at  Mare  Island;  I  built  the  House  of  Correction;  I  built  the 
Agricultural  College  of  the  State  University — the  first  building  erected 
on  those  grounds.     I  could  not  tell  you  how  many  buildings  I  have  erected. 

Q.  I  merely  want  the  committee  to  understand  that  you  are  no  novice 
at  this  business;  that  you  know  you  could  have  made  a  good  profit  on 
your  contract  if  the  State  had  acted  fairly  with  you.  A.  I  could,  with  my 
figures,  have  made  $40,000  on  the  work;  and  I  refused  to  take  $20,000 
from  Mr.  Dougherty.  I  was  so  well  satisfied  in  my  own  mind  that  I  had  a 
good  contract,  that  4  would  not  sell  out  for  $20,000. 

Committeeman:  In  the  testimony  before  the  House  committee  there  was 
something  said  about  the  architect  moving  your  quarries.  •  A.  Well,  that 
was  after  they  took  the  work  away  from  me. 

Attorney  Young:  After  they  took  the  work  away  from  you,  they  went 
to  build  a  ditch  for  the  Natoma  Ditch  Company?  A.  The  Natoma  Ditch 
Company  were  making  a  canal  from  the  American  River,  to  run  down 
through  this  valley,  here;  and  Bennett  often  wanted  me  to  go  up  there  to 
get  my  stone  from  there,  although  the  specifications  said  that  the  stone 
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must  be  taken  from  the  quarries  owned  by  the  State.  My  imderstanding 
was  that  he  wanted  me  to  go  up  to  the  ditch — to  tliis  cut — and  take 
the  stone  from  that  cut,  and  I  refused  to  do  it. 

Q.  In  other  words,  as  soon  as  the  State  took  control  of  it,  under  their 
architect,  Mr.  Bennett,  instead  of  getting  the  stone  where  it  could  be  made 
cheaply,  it  went  down  to  this  canal  of  the  Natoma  Water  Company?  A. 
Yes,  sir. 

Q.  You  don't  know  who  got  the  benefit  of  that?  A.  It  was  a  benefit  to 
the  Natoma  Ditch  Company.  They  built  about  three  quarters  of  a  mile  of 
railroad,  and  they  erected  a  tramway  from  the  river  up  to  the  building; 
it  was  a  very  steep  incline,  and  they  had  a  stationary  engine  there. 

Q.  When  3'ou  had  it  in  your  hands  JNIr.  Bennett  wanted  'you  to  cut  the 
rock  in  the  Natoma  Canal,  and  remove  stufi'  they  would  })e  obliged  to  re- 
move?    A.  Yes,  sir;  that  is  what  it  was. 

Q.  I  want  to  introduce  this  statement,  Mr.  Jordan.  I  understand  you 
that  these  estimates  are  correct — that  you  had  expended  altogether  .t72.- 
645?     A.  $;3,000. 

Q.  And  the  State  paid  3'ou  -$32,319,  leaving  $40,325  of  your  own  money 
that  you  had  paid  out:  also  one  half  of  your  profit,  amounting  to  $9,000? 
A.  The  time  I  had  worked  on  the  building. 

Q.  And  interest  from  1879  at  the  legal  rate?     A.  Yes,  sir. 

Q.  You  claim  $79,000  as  being  justl}^  your  due?     A.  Yes,  sir. 

]Mr.  Young:  I  ask  to  file  this  with  the  committee,  so  the  committee  and 
the  Chairman  may  refer  to  it  hereafter;  you  can  get  it  in  the  library.  I 
will  ask  the  reporter  to  take  it  down,  and  if  3^ou  go  to  the  reporter  he  will 
give  you  the  number  of  it.  I  will  give  you  the  pages  and  I  want  you  to 
read  it  for  yourself.  This  is  the  appendix  to  the  Journal  of  Senate  and 
Assembly,  Vol.  V,  twenty-third  session.  And  I  want  them  especially  to 
read  the  report  of  the  State  Prison  Committee  of  the  Senate  and  Assembly 
acting  in  concert  with  each  other.  They  visited  the  State  Prison  at  San 
Quentin,  and  the  Branch  Prison  at  Folsom,  and  they  made  a  thorough 
examination  and  inspection  of  the  same.  They  also,  as  stated  in  their 
report,  took  testimony.  I  ask  you  to  read  that  report.  This  is  the  report 
of  the  committee  of  the  Senate  and  Assembly,  acting  in  concert,  during 
the  twenty-third  session,  of  the  year  1880.  And  in  that  report  I  will  ask' 
you  to  read  pages  four,  five,  six,  and  seven,  and  down  near  to  the  bottom  of 
page  eight,  of  that  report.  I  will  just  read  one  sentence  so  you  will  get  the 
purport  of  it,  and  I  will  ask  you  to  notice  it  particularly: 

_''  We  find  that  for  some  reason  or  other  the  architect  seemed  disposed  to 
put  obstacles  in  the  way  of  INIr.  Jordan  in  the  finishing  of  the  contract, 
often  condemning  work,  and  requiring  it  to  be  removed,  that  had  been 
accepted  by  the  Superintendent,  Mr.  Duncan,  and  he  often  stated  to  the 
men  working  for  Jordan  that  there  would  not  be  money  enough  coming  to 
him,  Jordan,  to  pay  the  men  their  wages  at  the  end  of  the  month,  and 
telling  them  at  the  same  time  that  it  would  be  better  for  them  when  Jor- 
dan should  cease  work  and  the  Directors  take  the  finishing  of  the  work 
into  their  own  hands." 

This  is  the  report  of  the  committee  of  the  Senate  and  Assembly.  That 
is  their  language  after  thorough  investigation  ;  and  the  position  we  take  is 
this  :  That  the  State  was  in  duty  bound  to  make  its  estimates  and  its  pay- 
ments according  to  its  contract.  If  you  or  I,  or  any  other  man  who  is  not 
a  millionaire — a  man  of  limited  capital  could  not  take  that  contract  and 
finish  that  Ijuilding,  that  would  not  be  broken  up  the  same  as  Mr.  Jordan 
was,  under  that  kind  of  an  administration. 
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Testimony  of  John  Calvert. 

Sworn. 

Examined  by  Attorney  Young:  Your  name  is  John  Calvert,  is  it? 
Answer — Yes,  sir. 

Q.  What  is  your  business  ?     A.  Mason  and  builder.     . 

Q.  Where  do  you  reside  ?     A.  812  Hyde  Street. 

Q.  State  what  you  know  about  this  contract  that  is  in  question — the 
building  of  the  Folsom  Prison.     A.  I  went  up  to  estimate  upon  it. 

Q.  Whom  did  you  go  to  estimate  for  ?  A.  For  to  put  in  an  estimate  on 
the  building  to  finish  it,  and  I  went  there  and  came  away.  I  saw  what 
work  was  done,  and  what  material  was  got  out.  I  done  so,  and  I  came 
down  to  Sacramento  on  Sunday,  and  Mr.  Livermore  came  and  said  :  "Are 
you  coming  up  to  bid  on  the  prison?"  I  said  :  "  Yes."  He  said  :  "  I  am 
going  to  bid  on  it."  I  said  :  "  I  am  going  to  bid  on  it."  He  said  :  ''  I 
am  going  to  finish  it,  because  I  gave  them  the  land,  and  I  want  the  labor 
for  me."  He  said  :  "  If  you  come  in  to  bid  on  that  " — and  said  as  much 
as  to  say  he  would  burn  me  up.  I  said  :  ''  I  will  bid  on  it ;"  and  I  came 
prepared — I  don't  know  how  many  thousands,  but  over  five,  any  way. 
"  Well,"  he  said,  "  if  you  are  determined  to  bid  on  it,  if  you  do  one  thing. 
I  will  go  in  with  you.  If  you  put  the  building  up.  I  will  attend  to  all  the 
business  down  below  in  San  Francisco." 

Q.  Who  said  that?  A.  Mr.  Livermore;  and  he  said,  "My  son  will  go 
on  the  bond  and  furnish  all  the  money."  Livermore  put  in  a  bid.  I 
didn't  put  in  a  bid;  and  when  Jordan  was  below  us,  before  I  came  home, 
he  told  me  I  had  better  use  my  labor  to  get  Jordan  out  of  it. 

Q.  Did  you  figure  on  what  kind  of  work  was  to  be  done  ?  A.  I  figured 
on  the  kiiid  of  work  that  was  done,  and  the  material  that  was  on  the 
ground. 

Q.  Did  vou  adopt  that  as  the  standard?     A.  That  was  roughly  got  out. 

Q.  Why  did  you  adopt  that  as  the  standard?  A.  I  was  told  to  do  so  by 
the  architect. 

Q.  The  architect,  Bennett?     A.  Yes,  sir:  to  go  and  examine  the  work. 

Q.  And  the  additional  work  was  to  be  done  on  that  standard?  A.  Yes, 
sir. 

Attorney  Young:  I  want  the  committee  to  understand  that  this  same 
architect  instructed  this  man  that  he  could  do  his  figuring  on  the  basis  of 
the  work  already  on  the  ground ;  and  when  Mr.  Jordan  got  the  work  he 
had  to  peine  hammer  it  all  over  again. 

The  Witness:  I  had  to  take  that  in  order  to  know  what  was  to  be  done. 
They  appointed  to  meet  down  in  the  hotel  on  Bush  Street,  and  the  Gov- 
ernor and  Livermore  came  to  me  and  told  me  to  do  all  I  could  to  get  Mr. 
Jordan  to  give  it  up,  and  to  give  him  a  check — a  certificate — for  what  he 
had  deposited.     I  offered  it  to  Jordan,  and  he  would  not  take  it. 

Q.  How  much  was  that?  A.  [To  Mr.  Jordan.]  Do  you  remember  the 
amount  of  the  check  ? 

Mr.  Jordan:  The  amount  was  $17,000. 

A.  Well,  it  was  an  amount  equal  to  that.  I  off'ered  him  a  check  for 
what  he  had  put  up — a  certificate  upon  the  bank :  and  we  met  there,  and 
everything  was  gone  over;  and  the  Governor  asked  me  to  read  the  specifi- 
cations, and  find  if  they  were  strong  enough  to  make  a  good  job.  And  I 
came  to  the  specification  where  it  called  for  it  to  be  well  hammered  stone; 
and  I  said  a  man  could  hammer  it  a  dozen  times  in  one  spot  and  not  make 
a  proper  face  on  it.  I  said  it  should  be  properly  peine  hammered.  So 
Ave  went  and  underlined  it  where  I  seen  any  error  in  the  specifications. 
He  said  he  would  read  it  over  again;  the  Governor  done  that  himself.     Ben- 
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nett  was  sitting  there,  but  Bennett  did  not  take  so  much  part  in  tlie  alter- 
cation. l)Ut  consented  to  have  it  put  in. 

il.  That  was  after  you  did  not  get  the  contract?     A.  Yes,  sir. 

Q.  If  you  liad  got  the  contract  it  would  have  been  well  enough.  A. 
Well,  I  wouldn't  have  picked  those  things  out,  to  tell  you  honestly. 

Attorney  Young:  That  is  all.     Take  the  witness. 

Chairman:  Gentlemen,  do  any  of  you  desire  to  ask  any  questions? 

Committefjman:  What  is  the  difference  in  the  cost  between  this  peine 
hammered  work  and  the  manner  in  which  the  contract  was  first  drawn  ? 
A.  Peine  hammering  will  cost  fifteen  to  twenty-five  cents  a  foot. 

Q.  What  would  the  other  cost?  A.  The  way  it  was  drawn  you  could 
strike  one  blow  in  a  foot  square,  or  two  blows;  you  could  take  it  with  one 
or  two.  just  as  you  had  a  mind  to. 

Q.  Have  you  any  estimate  in  your  own  mind?  A.  I  have  not  the  fig- 
ures of  the  building  at  all — not  since  I  was  bid  out  of  it. 


Testimony  of  James  W.  Duncan. 

Sworn. 

Examined  by  Attorney  Young:  What  is  your  name?  Answer — My 
name  is  James  W.  Duncan. 

Q.  What  connection  had  you  with  the  construction  of  the  State  Prison 
at  the  time  Mr.  Jordan  had  the  contract?  A.  I  was  appointed  subsequent 
to  Mr.  Jordan's  taking  the  contract — a  few  days  subsequent  to  his  signing 
the  contract — to  act  in  the  capacity  of  Superintendent  of  Construction  on 
behalf  of  the  State.     I  was  employed  by  the  Commission. 

Q.  What  were  your  qualifications  for  that  position?  A.  I  served  six 
and  one  half  years'  apprenticeship  for  a  builder,  and  practiced  it  for  a 
great  many  years. 

Q.  What  is  your  business,  then?  A.  A  builder — a  general  builder:  a 
contractor. 

Q.  Do  you  know  what  condition  the  building  was  in  when  Mr.  Jordan 
first  went  there  to  enter  upon  his  contract?     A.  Yes,  sir. 

Q.  Describe  it  to  the  committee.  A.  Well,  there  was  a  large  building, 
about  eighty  feet  wide  and  about  four  hundred  feet  long — I  am  not  sure 
about  the  four  hundred  feet.  There  were  four  walls  built  around,  and  four 
rows  of  cells  running  through,  with  three  corridors — a  corridor  on  each 
outside,  and  one  running  down  through  the  middle — making  four  rows  of 
cells.  It  was  two  stories  high.  Then  there  was  what  was  then  the  officers' 
quarters — the  hospital  in  front  of  this — making  a  building  about  eight}' 
feet  Vn'  one  hundred  and  twenty-five,  very  irregularly  built.  The  front  part 
of  the  building  was  up  to  the  second  story,  ready  for  the  joists  on  the  sec- 
ond story,  with  partitioned  walls. 

Q.  Were  you  there  at  the  time  Mr.  Jordan  was  broken  of  the  contract? 
A.  Yes,  sir. 

Q.  About  what  was  the  condition  of  the  building  when  he  left  it?  How 
far  had  he  progressed  with  the  work  ?  Descri'be  to  the  committee  its  stage 
of  advancement.  A.  Well,  the  cell-house  building  was  carried  up  ready 
for  the  roof,  with  the  exception  of  a  little  corner.  I  should  think  there  was 
about  seventy-five  feet  of  wall,  one  scaffolding  high — that  would  complete 
the  cell  house.  Then  there  was  a  new  building,  what  we  called  the 
approach,  where  the  officers'  guard  is.  That  was  entirely  new;  that  was 
built  up  pretty  near  the  second  story.  Mr.  Jordan  built  all  of  it.  There 
2^ 
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was  also  another  addition.    Probably  it  would  be  as  well  for  me  to  explain 
that. 

Q.  Explain  it  to  the  committee,  because  they  haven't  given  it  much 
attention,  perhaps.  A.  There  had  been  a  set  of  plans  drawn,  during 
Governor  Booth's  administration,  by  R.  C.  Ball;  and  this  plan  was  a  very 
expensive  plan,  and  when  the  contractor,  Mr.  Miles,  failed  in  carrying  out 
his  contract,  and  the  building  stood  some  three  years  in  the  condition  it 
was  in,  then  further  appropriations  were  made  under  Governor  Irwin's 
administration,  and  Mr.  Bennett  was  employed  to  modify  Mr.  Ball's  plans, 
and  cheapen  them  up  in  every  way  he  could.  So  these  plans  had  been 
changed  to  some  extern,  and  alterations  made;  doors  were  made  wider, 
and  openings  closed  up,  and  various  changes  were  made  in  the  building, 
and  two  additions — an  addition  for  bath-room  and  water-closet  in  one  end, 
and  an  approach  building  on  the  east  end  of  the  cell  house — the  building 
to  be  forty-five  by  fifty-five  feet.     A  two-story  building  was  added. 

Q.  You  say  you  were  there  when  he  quit  the  work?     A.  Yes,  sir. 

Q.  And  the  main  body  of  it  was  up  about  high  enough  to  have  the  roof 
put  on  ?  A.  The  cell  house  and  the  approach  building  were  up  above  the 
second  story,  ready  for  the  joists. 

Q.  You  mean  the  building  that  the  Warden  occupies  ?  A.  No.  I  mean 
the  building  that  the  Captain  of  the  Guard  occupies.  That  is  the  approach 
building,  you  know,  where  you  enter  the  prison. 

Q.  At  the  time  the  first  estimate  was  made,  about  how  many  cells  did 
Mr.  Jordan  have  completed?  A.  Well,  I  could  not  say.  It  was  no  part 
of  my  business  to  keep  a  record  of  the  amount  of  work  done.  Mr.  Bennett 
kept  an  estimate  of  the  work  done.  It  was  several  years  ago.  I  kept  no 
data,  no  memorandum. 

Q.  You  examined  the  work  as  it  progressed?    A.  That  was  my  business. 

Q.  You  inspected  the  material?     A.  Yes,  sir;  from  day  to  day. 

Q.  Now  state  to  the  committee  what  kind  of  a  job  you  required  to  be 
done  there.  You  were  there  in  the  pay  of  the  State,  were  you?  A.  I  was. 
There  was  what  we  called  the  rubble  walls,  broken  ashler,  horizontal  joints, 
and  vertical  joints,  and  so  forth;  that  is  a  sample  of  the  work  we  carried 
out,  the  same  kind  of  work  as ^ 

Q.  [Interrupting.]  What  I  want  to  know  is,  what  kind  of  work  you 
exacted  of  him:  whether  it  was  good,  indifferent,  or  bad?  A.  I  exacted 
of  him,  just  as  nearly  as  I  could,  what  the  contract  called  for,  and  that 
was  the  same  kind  of  work  that  was  on  the  plan.  I  had  no  right  to  ask 
better  work.  I  had  a  right  to  ask  it  to  be  done  in  a  good,  workmanlike 
manner. 

Q.  When  the  cells  were  put  up,  what  was  Mr.  Bennett's  conduct?  A. 
He  didn't  find  any  fault  with  the  rubble  work,  or  the  asliler,  but  when  he 
came  to  the  cells  he  was  very  particular  about  the  cutting  of  the  stone. 
We  commenced  using  this  old  stone  that  was  on  the  ground,  and  he 
objected  to  little  places  being  broken  out  of  the  stone,  and  wanted  the 
joints  closer.  He  said  it  wasn't  good  work,  and  I  insisted  that  he  could 
not  expect  to  cut  this  old  stone  over;  that  I  thought  it  was  making  good 
cells — and  in  fact  they  are  good  cells;  I  know  they  are  good  cells — as  good 
cells  as  have  been  built  since,  and  better.  But  he  objected  still,  and 
insisted  upon  it,  and  every  time  he  came  there  we  had  a  confab  about  the 
quality  of  the  cutting.  He  wanted  very  fine  work;  he  said  the  joints  were 
not  close  enough;  he  required  three-sixteenth  joints. 

Q.  What  is  your  opinion,  as  an  expert,  about  three-sixteenth  joints  in 
a  State  Prison?     A.  Well,  I  don't  think  Mr.  Flood   has  three-sixteenth 
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joints  on  his  brown-stone-front  building  on  Xob  Hill.     There  are  very  few 
joints  three  sixteenths. 

Q.  But  Mr.  Bennett,  the  architeet,  insisted  on  having  these  three-six- 
teenth joints  for  these  felons?  A.  There  was  no  particular  object  in  hav- 
ing them  so  close  when  the  walls  are  sixteen  inches  thick;  he  put  in 
Portland  cement,  which  is  as  hard  as  stone  when  it  hardens. 

Q.  Three  sixteenths  is  about  as  thick  as  a  half  dollar?  A.  Well,  a 
little  thicker  than  that. 

Q.  What  is  your  opinion  of  the  manner  in  which  he  condemned  stones 
that  were  in  the  work,  Avhere  there  was  some  little  indentation,  or  where  it 
didn't  strike  his  fancy — what  was  your  conclusion  as  to  his  conduct?  A. 
I  thought  he  was  unnecessarily  strict.  I  should  have  allowed  the  stone  to- 
go  in,  because  they  were  on  the  ground;  and  I  considered  it  was  my  busi- 
ness to  let  them  go  in.  I  have  had  as  muclv  experience  in  constructing^ 
stonework  as  most  men.  I  considered  I  was  entirely  competent  to  oversee 
that  work.  I  have  passed  examination  before  a  Board  of  engineers  and 
architects. 

Q.  You  have  heard  the  testimony  of  ]Mr.  Jordan  about  the  work  that 
he  did,  about  the  amounts  of  money  he  expended,  about  the  low  estimates, 
about  the  delay  in  recei\Tng  payment  from  the  State,  about  the  unreason- 
able requisitions,  and  all  those  matters.  Now,  I  will  ask  you  what  was 
your  observation,  and  what  you  would  say  in  regard  to  those  matters — 
whether  they  are  accurate  and  agree  with  3'our  understanding  of  the  facts? 
A.  Well,  that  is  a  pretty  broad  question  to  ask  at  once.  In  regard  to  the 
financial  part  of  it  I  know  Mr.  Jordan  continued  to  complain  to  me,  but  I 
used  to  keep  far  away  from  that;  it  would  be  no  ])art  of  my  business  to 
attend  to  financial  matters;  it  would  be  my  business  to  see  to  the  construc- 
tion and  keep  order  there  on  the  place,  and  all  that  kind  of  thing,  and  to 
look  out  for  the  interests  of  the  State  ;  to  see  that  there  Avas  no  trespass- 
ing on  the  grounds — that  was  a  part  of  my  business.  Mr.  Jordan  would 
come  to  me  and  complain  from  time  to  time,  and  I  sympathized  with 
him,  but  I  could  do  nothing:  no  recommendation  of  mine  would  amount 
to  anything:  and  I  know  that  he  complained  generally  about  payments. 

Q.  Was  it  your  judgment  that  the  architect  was  unreasonable  with  him? 
A.  Well.  I  thought  he  was. 

Q.  And  you  were  the  State  officer?     A.  Yes,  sir. 

Q.  Didn't  you  even  go  so  far  as  to  secure  some  matters  where  they  had 
created  a  distrust  of  his  financial  abihty?  A.  Yes,  sir.  Mr.  Jordan  had 
a  comfortable  boarding-house  there,  and  there  was  so  much  said  about  Mr. 
Jordan's  solvency  there,  that  the  butcher  objected  to  furnishing  meat,  when 
Mr.  Jordan  was  away,  and  I  told  him  that  I  was  worth  probably  .1*500 ; 
that  I  had  that  much  in  Folsom,  and  that  I  would  be  responsible  to  the 
amount  of  I'oOO  for  meat :  I  would  not  go  any  further  than  that,  but  I 
would  certainly  be  responsible  for  -toOO  for  Mr.  Jordan.  I  had  known  him 
for  years.  He  would  have  stopped  if  I  had  not  told  him  I  would  be 
responsible. 

Q.  If  the  State  had  given  Mr.  Jordan  the  proper  measurements  under 
his  contract,  and  had  jjaid  him  promptly,  could  he  have  completed  that 
building  for  the  amount  of  his  contract  price,  do  you  think?  A.  In  the 
first  place  the  thing  was  demoralized  by  the  general  impression  that  his 
credit  was  broken  down:  doubt  and  distrust  was  created  with  the  stone- 
cutters. 

Q.  Who  broke  down  his  credit?  A.  Well,  I  think  this  circulation  that 
he  had  not  enough  money  to  do  the  job. 

Q.  Who  circulated  that?    A.  I  think  Mr.  Bennett  was  at  the  bottom  of 
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it;  he  generally  came  up  that  way.  I  don't  know  what  he  told  them  of 
my  own  knowledge  altogether,  but  I  heard  a  great  many  things.  Mr.  Jor- 
dan employed  stonecutters  by  the  piece,  and  he  made  his  arrangements 
accordingly  ;  and  Mr.  Bennett  was  insisting  on  this  fine  peine  hammered 
work,  and,  of  course,  the  stonecutters  wouldn't  continue  to  go  on  by  the 
piece  at  the  rate  that  Mr.  Jordan  had  arranged  with  them — they  wouldn't 
work  at  the  price  that  he  had  agreed  with  them  ;  and  then  he  had  to  put 
them  on  by  the  day — he  was  doing  this  work  very  much  finer  than  the 
work  that  was  on  the  ground,  and,  of  course,  it  cost  him  more  ;  and  then 
the  stonecutters  becoming  dissatisfied  generall}^  I  know  he  didn't  get  any- 
thing like  the  kind  of  work  after  they  were  working  awhile  as  he  did 
before. 

Q.  The  original  question  was :  If  he  had  been  allowed  to  complete  the 
building — construct  it  under  your  supervision,  as  you  understood  it  was 
his  duty  to  do,  and  the  State  had  estimated  his  work  properly,  and  paid 
him  promptly,  could  he  have  completed  it  for  his  contract  price?  A. 
I  think  he  could,  sir. 

Q.  And  made  a  reasonable  profit?  A.  Well,  I  don't  knoiv  about  a 
profit;  I  think  he  would  have  got  through  with  it,  but  I  was  not  calculat- 
ing profits. 

Q.  He  was  broken  of  his  contract  and  lost  the  money  he  had  expended 
in  it,  but  I  suppose  you  don't  know  the  amount  of  money  he  had  in  it?  A. 
I  don't  know  anything  about  his  financial  matters. 

Committeeman:  Do  you  consider  three-sixteenth  joints  any  better  than 
five-sixteenths  or  three-eighths?  A.  No,  sir;  not  for  that  kind  of  work  at 
all,  because  this  stone  is  very  hard,  and  the  walls  are  sixteen  inches  thick; 
the  bed  is  of  hard  granite  stone,  and  it  has  got  to  be  pointed  very  nicely 
to  come  right  together.  These  little  irregular  places  were  pointed  out  and 
filled  right  up  with  Portland  cement,  embedded  right  in ;  then  dowel  pins 
were  put  in,  and  clamps,  so  it  could  not  be  dug  away,  or  could  not  get  the 
stone  out  without  tearing  it  all  to  pieces.  If  you  fixed  the  joints  all  right, 
I  consider  a  half-inch  joint  to  be  nearly  as  good  as  a  three-sixteenth. 

Q.  Did  the  specifications  call  for  three-sixteenth  joints?  A.  No.  No 
such  joints  were  called  for  in  the  specifications. 

Q.  Is  it  not  almost  impossible  to  keep  the  walls  in  plumb  with  joints  so 
small  ?     A.  You  have  to  work  the  rock  very  carefully. 

Attorney  Young:  It  would  cost  half  a  million  of  dollars  to  make  such 
joints.  Wouldn't  it  cost  half  a  million  dollars  if  constructed  that  way? 
A.  Well,  the  cell  work  would  cost  more  than  the  whole  contract  if  it  was 
done  as  Mr.  Bennett  required  it  to  be  done. 

Q.  You  remained  there  after  they  broke  Mr.  Jordan's  contract?  A.  I 
was  there  under  their  direction. 

Attorney  Young:  I  want  the  committee  to  pay  close  attention  to  this: 
Q.  After  Mr.  Bennett,  the  architect,  took  charge  of  the  matter,  what  kind 
of  work  did  they  do?  A.  Well,  they  finished  up  the  walls  in  about  the 
same  manner  that  Mr.  Jordan  had  been  doing.  The  approach  building 
and  the  walls  were  finished  up  in  the  same  style  of  work.  They  finished 
up  all  the  cells  in  the  same  style  of  work  Mr.  Jordan  had  been  doing,  as 
far  as  he  got  the  four  rows  started,  and  then  they  found  it  was  costing  a 
great  deal,  and  they  calculated  the  money,  and  orders  were  given  to  put 
in  rubble  cells — just  stones  of  the  regular  size. 

Q.  Was  any  improvement  made  by  Mr.  Jordan,  omitting  iron  about  the 
doors?     A.  That  was  done  from  the  very  first  start. 

Q.  What  was  that  improvement?  A.  They  were  the  front  doors.  This 
was  to  be  twenty-six  inches  wide.     This  little  space — that  paper — repre- 
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seats  the  stone  sixteen  inches  wide;  here  is  the  door,  right  here.  This 
stone  was  to  be  spht  and  the  door  frame  inserted  in  between;  then  this  was 
to  be  champed  together. 

Q.  That  was  according  to  the  specifications?  A.  That  was  according 
to  the  specifications.  Well,  that  frame  had  to  be  set  up  and  tlien  Avorked 
around. 

Q.  Well,  what  improvements  were  made?  A.  Well,  Senator  Nunan 
was  up  there  in  Mr.  Jordan's  employ,  a  very  able  mechanic  and  draughts- 
man, and  he  said  he  disliked  the  doors,  and  I  said  I  was  not  perfectly 
pleased  with  them.  So  he  made  a  drawing  of  a  door  and  submitted  it  to 
me,  and  I  said:  "  That  is  certainly  a  great  improvement,  to  cut  the  stone 
out  solid  and  insert  these  doors  without  splitting  the  stone." 

Q.  You  considered  that  a  decided  improvement?  A.  I  considered  it  so; 
but  I  said  I  had  no  authority  to  accept  it.  So  he  had  a  meeting  of  the 
Board  called,  and  had  me  come  to  Sacramento,  here  to  the  Capitol,  and 
place  it  before  the  Board,  in  Mr.  Bennett's  presence.  I  made  my  state- 
ment before  the  Board.  I  considered  it  was  a  great  improvement  on  the 
old  plan,  and  the  Board  then  and  there  adopted  the  plan. 

Q.  Now,  I  will  read  this  to  you,  and  see  if  this  expresses  the  style  of 
work  done  when  Mr.  Jordan  had  the  work.  This  is  the  testimony  of 
Architect  Curlett:  [Reads.]  "  Passing  up  the  iron  stairs  to  the  second 
story,  I  find  forty-two  cells  constructed  of  dimension  stones,  peine  ham- 
mered, and  two  cells  with  floor,  roof,  and  one  side  of  dimension  stones. 
The  remaining  cells  on  this  floor,  like  that  of  the  first  story,  are  constructed 
of  rubble  masonry;  but  in  this  work  the  artificer  seems  to  have  been  gra- 
dually losing  all  interest  in  his  work,  for  the  walls  and  angles  are  con- 
structed in  many  cases  in  a  very  rough  manner,  whilst  some  of  these  walls 
are  topped  out  with  exceedingly  small  stones,  and  in  few  cases  are  they 
built  up  to  the  ceiling,  but  some  left  with  a  piece  of  lumber  partially  sup- 
porting the  heavy  roof  stone  covering,  which  has  in  one  or  two  cases  split 
the  top  portion  of  side  walls.  The  ceiling  or  roof  stones,  which  are  left 
rough  from  the  quarry,  and  in  one  or  two  instances  the  joints  are  left  open, 
so  that  it  would  not  be  impossil^le  to  set  fire  to  the  roof  timbers  from  the 
cells;  and  many  of  the  joints  are  left  from  six  to  eight  inches  open  on  the 
under  surface,  narrowing  up  to  the  top,  thereby  leaving  it  a  difficult  task 
to  properly  fill  these  interstices,  which  could  have  been  avoided  had  these 
stones  received  a  rough  jointing,  and  then  placed  with  the  widest  face 
downward.  If  this  had  been  done,  any  inequalities  on  the  top  surface 
could  then  have  been  filled  up  with  coarse,  strong  cement.  As  a  general 
rule  mechanics  improve  by  practice,  but  in  this  case  the  rule  proves  the 
exception,  for  the  last  work  done  in  masonry  is  decidedly  the  most  infe- 
rior." Does  this  describe  the  work  done  by  Mr.  Bennett  and  the  State 
after  they  drove  Mr.  Jordan  away?     A.  Substantially  so. 

Mr.  Young:  That  was  the  same  architect  who  required  that  superior 
work  from  Mr.  Jordan;  while,  you  see,  instead  of  it  costing  $80,000,  it  cost 
$205,000.  I  want  the  connnittee  to  see  the  object  in  driving  Mr.  Jordan 
away. 

Committeeman:  In  your  opinion,  what  would  it  cost  to  perform  the 
work  in  the  same  way  Mr.  Jordan  was  performing  it — to  finish  the  job? 
If  ]Mr.  Jordan  would  have  finished  it,  by  rights  what  would  it  cost  under 
the  contract?  A.  Well,  I  don't  know  as  I  exactly  understand.  Do  I 
understand  you  to  say  when  ]\Ir.  Jordan  left,  or  when  he  took  it  first? 

il.  What  was  his  contract  price  ?     A.  $161,500. 

il.  He  received  how  much? 

Mr.  Jordan:  I  received  $32,000. 
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Committeeman:  In  what  year  did  Mr.  Jordan  commence  his  suit — 
make  his  first  claim  against  the  State  of  CaHfornia? 

Mr.  Jordan:  This  is  the  first  claim  I  ever  presented. 

Q.  Xever  before? 

Mr.  Jordan:  Never. 

Attorney  Young:  I  will  explain  that  to  the  committee.  Mr.  Jordan  was 
disheartened  and  discouraged  when  he  was  robbed  of  his  property.  When 
he  lost  the  contract  it  broke  him  up  and  made  him  a  poor  man.  while  he 
was  well  situated  before  that.  He  has  not  had  a  disposition  to  push  any 
thing  since.  He  is  now  getting  up  on  his  feet  again,  and  gaining  courage, 
and  begins  to  feel  that  he  is  again  a  man  in  the  world;  but  it  came  very 
near  ruining  him. 

Committeeman:  How  long  is  it  since  Mr.  Jordan  lost  his  contract? 

Attorney  Young:  Since  1879.  It  was  about  the  middle  of  the  sum- 
mer of  1879  when  they  took  the  contract  from  him. 

The  Witness:  I  think  it  Avill  probably  be  well  for  me  to  state  that  ]Mr. 
Jordan  made  a  contract  with  Messrs.  Gutenberger  it  Cooke,  of  this  city,  to 
do  the  iron  work,  which  they  did  in  a  satisfactory  manner.  I  think  it 
was  an  elegant  job. 

Q.  I  will  ask  you,  from  your  skill  and  ability,  and  from  the  disinter- 
ested position  you  occupied,  having  been  a  State  officer,  whether  in  your 
judgment  Mr.  Jordan  should  be  paid  the  money  that  he  has  expended  for 
labor  and  material,  in  building  this  building,  as  he  claims  it?  A.  Well.  I 
wouldn't  be  prepared  to  say  that  Mr.  Jordan  might  have  all  that  he 
claimed,  but  I  consider  that  he  has  grievances. 

Q.  I  don't  mean  whether  he  should  have  interest  or  not,  but  whether  he 
ought  to  be  repaid  the  money  he  paid  out.  and  also  allowed  something  for 
the  work  he  did  do?  A.  I  am  not  in  favor  of  robbing  people.  I  think  Mr. 
Jordan  went  there  in  good  faith:  and  I  think  they  satiated  their  part  of 
the  contract  in  some  instances.  I  might  say  to  you,  gentlemen,  that  I  did 
ever3'thing  in  my  power  to  have  good  work  done  for  the  State.  I  have 
been  in  Folsom  since :  I  have  been  in  the  ^^ard ;  in  fact,  I  had  charge  of 
the  stonecutters'  department  eight  or  nine  months  at  the  prison,  and  I 
examined  those  cells  that  were  built  in  Mr.  Jordan's  administration,  hav- 
ing been  there  when  they  were  put  up,  and  I  found  them  to  be  elegant 
cells;  I  consider  them  as  good  cells  as  there  are  in  any  prison. 

Q.  Then,  if  the  State  violated  its  contract,  and  prevented  him  from  com- 
pleting his  contract,  and  he  expended  .1^40,000  more  than  he  received,  in 
your  opinion  he  should  be  paid?  A.  I  think  he  should  be  paid.  I  think 
the  State  threw  obstacles  in  his  way  which  were  not  his  fault — that  would 
be  my  opinion. 


Testimony  of  John  L.  Cooke. 

Sworn. 

Examined  by  Attorney  Young:  What  is  your  business?  Answer — I 
am  an  iron  worker. 

Q.  What  had  you  to  do  with  that  contract  up  there?  A.  I  had  a  con- 
tract at  the  prison  under  Mr.  Jordan. 

Q.  Now,  will  you  state  the  manner  in  which  Mr.  Jordan  was  entering 
upon  and  executing  his  contract,  and  how  he  was  treated  by  the  State? 
A.  Yes,  sir;  as  far  as  I  was  concerned — what  I  know  about  it.  When  I 
first  entered  into  the  contract,  started  of  course  on  the  iron  work,  Mr. 
Bennett,  the  architect,  seemed  to  be  abusing  vis — started  right  in  from  the 


very  start  abusing  us,  to  get  us  off  the  grounds;  tried  their  very  best  to 
get  us  off  the  grounds. 

(J.  State  how  Mr.  Bennett  acted,  so  this  committee  can  understand  it? 
A.  Well,  in  the  first  place  he  came  up  there,  and  he  would  look  around 
and  say  that  the  work  was  not  done  properly;  sometimes  he  would  say 
that  (he  had  a  cane  in  his  hand) — he  would  knock  against  it  and  say, 
"This  don't  look  right."  I  have,  many  a  time,  asked  him  what  didn't 
look  right,  and  he  never  could  make  any  explanations — he  never  would 
make  any,  but  would  always  say  it  was  not  done  riglit.  I  asked  him  one 
time  if  the  State  would  take  the  contract  if  they  got  Mr.  Jordan  off — 
would  the  State  take  this.  He  said,  "No;  the  State  will  never  have  it." 
He  said  Jordan  was  no  man  to  do  it,  was  no  man  to  carry  out  his  contract, 
and  never  would  carry  it  out;  he  insisted  on  that  a  good  many  times  with 
different  men. 

Q.  To  you  and  to  the  men?     A.  To  myself. 

Q.  Did  you  hear  him  at  any  time  make  statements  that  it  would  be  bet- 
ter for  all  parties  when  the  State  got  it  out  of  his  hands?  A.  Yes,  sir; 
he  stated  that  to  me.  He  didn't  say  "when  the  State  got  it;"  said  other 
parties  would  have  it.  He  intimated  to  me  that  if  the  Liverraore  crowd 
would  get  it,  it  would  be  better  for  all  hands — if  the  Livermore  crowd  got 
the  job. 

Q.  He  never  promised  anv  express  sums  of  monev  to  them  ?  A.  How  is 
that? 

Q.  You  don't  know  whether  he  made  any  promises  of  money  to  them  if 
they  would  secure  it  for  Livermore?     A.  No. 

Q.  Did  they  make  monthly  estimates  on  your  iron  work,  and  did  you 
get  your  pay  on  the  monthly  estimates?  A.  Yes,  sir.  He  told  me  to  make 
monthly  estimates,  but  never  allowed  me  what  I  made  on  the  prison  at  all. 

Q.  How  much  would  he  reduce  it?     A.  From  $1,000  to  $1,500. 

Q.  Without  any  adequate  cause?     A.  Yes,  sir;  without  any  cause  at  all. 

Q.  I  understand  that  was  on  the  large  estimates?  A.  Of  cour.se.  At 
the  first  start  the  estimates  were  not  large,  and  he  didn't  take  off  that 
amount.  The  larger  estimates  were  $1,000  or  $1,500 — something  like  that 
amount. 

Q.  Your  estimate  comprises  a  portion  of  ]\Ir.  Jordan's  estimate,  made 
up  by  detail  ?  A.  Yes,  sir  ;  still  ours  was  separate — ours  had  been  sepa- 
rate while  Mr.  Jordan  was  there  ;  of  course,  we  got  our  money  of  him,  and 
afterwards  the  State  paid  us  our  awards  themselves. 

Q.  How  do  you  account  for  those  underestimates,  and  those  derelictions 
on  the  part  of  the  State — how  do  you  account  for  them?  A.  Well,  I  don't 
know  how  to  account  for  them  more  than  I  think  ]Mr.  Bennett  wanted  to 
get  his  own  bid  in  there — his  own  bids. 

Q.  Wanted  to  control  it  himself?     A.  Wanted  to  control  it. 

Q.  Wanted  either  to  do  that,  or  want  you  to  divy?  A.  Well,  he  would 
take  a  little  divy  any  time  I  would  give  it  to  him. 

Q.  All  architects  would  do  that?  A.  No;  I  know  architects  who  wouldn't 
do  it. 


Testimony  of  Willis  E.  Davis. 

Sworn. 

Examined  by  Attorney  Yoi'ng:  Will  you  tell  this  committee  your  con- 
nection with  that  contract  and  what  your  observations  were  in  the  matter, 
so  far  as  they  related  to  Mr.  Jordan?  Answer — Well,  Mr.  Jordan,  at  the 
time  he  took  that  contract,  was  somewhat  indebted  to  my  father. 
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Q.  Just  state  to  the  committee  who  you  are  ?  A.  I  am  Mr.  Davis'  son, 
of  Messrs.  Da\'is  it  Carroll,  lime  and  cement  merchants,  San  Francisco. 
]Mr.  Jordan  owed  my  father  for  material  furnished  previous  to  the  time  he 
took  this  contract:  and  after  he  had  gone  on  with  this  work,  and  he  had 
not  been  allowed  suthcient  money  for  carrying  on  his  work,  he  became 
cramped,  and  could  not  pay  off  all  his  indebtedness,  and  one  of  his  cred- 
itors attached  him,  and  to  save  time  he  acknowledged  judgment,  and  I 
went  up  there  and  bought  in  the  property  under  Sheriff's  sale,  and  took  pos- 
session of  it  myself;  that  is,  all  the  personal  property,  which  included  the 
engines,  works,  etc.,  necessary  to  carry  on  the  work.  It  amoimted  to  about 
$10,000.  and  which  was  sold  for  about  $6,000.  Mr.  Jordan  had  been  so 
cramped  that  he  could  not  raise  that  $6,000  to  pav  off  that  iudgment. 

Q.  Then  they  sold  the  $10,000  worth?  A.  He  sold  $10,000  worth  of 
property  to  pa}'  off  that  judgment.  I  bought  in  the  property,  but  under 
the  terms  of  the  contract  thev  said  Mr.  Jordan  could  not  assign  his  con- 
tract: it  was  necessary  for  him  to  complete  it  personally.  So,  of  course,  it 
was  necessary  for  him  to  have  these  tools,  and  I  made  a  lease  of  the  tools 
to  him,  which  included,  of  course,  the  den-icks.  and  the  personal  property, 
for  a  certain  monthly  consideration.  So  while  I  remained  there  in  posses- 
sion of  all  this  property,  Mr.  Jordan  carried  on  the  work  continuously 
while  I  was  there,  until  linally  he  was  pushed  out  by  the  State. 

Q.  What  was  your  observation,  and  what  were  your  conclusions  as  to 
the  cause  of  Mr.  Jordan's  trouble  ?  What  was  it  that  created  his  diffi- 
culties? A.  Well,  the  trouble  commenced — of  course  the  main  thing  was 
his  not  being  allowed  sufficient  pay  according  to  the  work  that  he  had 
done,  and  the  continual  trouble  with  the  men.  That  was  brought  about 
by  the  architect  telling  them  that  Jordan  could  not  carry  on  the  work,  and 
through  his  agents,  as  we  supposed,  to  work  dissension  among  the  men. 
to  cause  them  to  strike  and  delay  the  work — make  trouble — of  course  with 
the  object  in  view  of  getting  him  out.  Mr.  Bennett  came  to  me  one  day 
himself  and  said  to  me,  I  had  better  try  and  induce  my  father  to  drop 
Jordan:  that  he  would  have  to  be  gotten  out  of  that,  or  that  I  had  better 
induce  him  to  drop  Jordan:  that  it  would  be  a  bad  business  to  continue 
with  him.  I  can't  say  that  those  were  the  exact  words,  it  is  so  long  ago: 
but  that  was  the  import  of  what  he  told  me.  He  wanted  me  to  induce 
my  father  to  withdraw  from  Jordan  all  the  time.  He  at  that  time 
furnished  him  money,  because  he  had  not  sufficient  money  at  that  time 
to  carry  him  on,  on  accoimt  of  these  short  estimates,  and  Mr.  Bennett  was 
very  anxious  to  have  me  indtice  my  father  to  withdraw  from  it,  as  another 
means,  of  course,  of  crippling  him. 

Committeeman:  It  is  A^our  opinion  that  some  officer,  or  officers,  of  the 
State,  at  that  time  put  some  obstacles  in  the  way  of  Mr.  Jordan  upon  that 
contract?  A.  Most  assuredly — constantly — I  could  see  Mr.  Bennett  go 
amongst  the  workmen  and  talk  to  them  :  of  course.  I  could  not  overhear 
him — I  would  not  even  trv  to  overhear  him  :  but  it  was  a  very  common 
thing  for  him,  when  he  came  up  there  to  make  his  estimates,  to  go  among 
the  workmen  and  talk  to  them.  I  knew  what  his  object  was.  doubtless  ; 
I  strongly  suspected,  and  I  watched  him.  but  I  coitld  not  hear  what  he 
said. 

Q.  Where  is  ^Ir.  Bennett?  A.  I  think  he  is  in  the  city — I  think  so.  Of 
course,  that  would  seemingly  be  a  very  unusual  thing  for  an  architect  to 
do — to  go  among  the  workmen  :  I  could  not  say  what  he  told  them. 

Attorney  Young:  But  he  did  approach  you,  in  fact,  and  wanted  your 
father  to  drop  Mr.  Jordan?     A.  Yes.  sir. 


Attorney  Young  :  This  Joint  Committee  found  that  the  architect  did 
discourage  him  in  every  way,  and  tried  to  break  him  up. 

Chairman:  Have  you  got  any  pecuniary  interest  now  in  this  matter ? 
A.  No,  sir. 


Testimony  of  Daniel  McHenry. 

Sworn. 

Examined  by  Attorney  Young:  What  is  your  name?  Answer — Daniel 
McHenry. 

Q.  State  to  this  committee  what  you  know  about  the  matter  under 
investigation.  What  is  your  business,  to  begin -with?  A.  I  am  a  stone- 
cutter by  trade;  I  am  not  working  at  it  now. 

Q.  Now  you  may  answer  my  first  question.  A.  Well,  I  was  foreman  for 
Mr.  Jordan  while  he  was  at  work  there,  and  then  foreman  afterwards 
when  the  State  had  it. 

Q.  A\''ell,  without  waiting  for  questions,  just  state  what  you  observed 
there.  A.  Well,  all  I  can  state  is  he  was  going  on  with  that  work.  We 
were  doing  piece  work  for  quite  awhile,  and  was  doing  it  very  well,  and 
Mr.  Bennett  used  to  come  up  and  tell  me  to  cut  it  better;  that  it  had  to  be 
cut  better;  that  it  would  never  do  to  cut  it  in  that  kind  of  a  way;  and  I 
was  asking  about  how  he  wanted  it  cut.  Well,  he  said  he  wanted  fine 
peine-hammered  work,  and  good  face,  and  good  joints:  and  he  got  so  that 
if  there  was  a  plug  hole  in  the  stone  he  would  condemn  it.  We  used  to 
have  lock  faces  on  the  front  walls  of  the  cells,  and  if  they  didn't  extend 
out,  or  had  any  point  marks  in  them,  he  would  object  to  them;  and  he 
would  circulate  through  the  men  there;  he  would  come  up  and  intimate 
that  Jordan  would  never  get  through  with  the  work — could  not  get  money 
enough;  and  he  paid  more  attention  to  finding  out  whether  there  were  any 
strikes,  or  whether  the  men  were  dissatisfied,  than  he  did  to  finding  out 
how  much  work  was  done.  He  would  probably  not  be  there  more  than 
two  hours  before  he  could  tell,  without  m.aking  any  figures  whatever,  that 
Jordan  wouldn't  have  money  enough  to  pay  the  men. 

.Q.  You  say  he  seemed  to  be  more  anxious  about  the  discontent  among 
the  men  than  he  was  about  the  accuracy  of  the  work?     A.  Yes,  sir. 

Q.  I  suppose  your  conclusions  were  that  he  wanted  to  get  Mr.  Jordan 
out  of  that  contract?     A.  Yes,  sir. 

Q.  You  became  satisfied  of  that,  did  you?     A.  I  did. 

Q.  State  what  kind  of  efforts  Mr.  Jordan  was  putting  forth  towards  the 
completion  of  his  contract,  and  whether  he  was  working  at  it  in  good  faith. 
A.  Well,  he  used  to  do  so  much,  and  used  to  take  daily  estimates  of  what 
we  did  or  claimed. 

Q.  Was  he  progressing  in  a  reasonable  manner  with  the  work?  A.  Yes, 
sir. 

Q.  If  he  had  been  paid  by  the  State,  is  it  your  opinion  that  he  could 
have  concluded  it  in  a  reasonable  time?  A.  Yes,  sir;  if  he  had  had  a 
chance  to  have  done  the  work. 

Q.  You  never  estimated  what  profit  he  could  have  made,  I  suppose  ? 
A.  Oh,  yes;  I  have.  We  both  have  done  that  together.  The  INIiles  work 
that  was  left  there  was  supposed  to  be  used  there  in  the  cells.  It  was  the 
cell  work  that  Mr.  Bennett  seemed  to  be  after  all  the  time.  There  is 
where  the  great  expense  was. 

Q.  In  your  opinion  he  could  have  completed  it  with  a  reasonable  profit 
in  the   estimates  you  have  made?     A.  Yes,  sir. 

Q.  He  made  certain  statements  here  to  the  effect  that  he  could  have 
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made  $20,000  on  the  whole  job:  do  you  agree  with  that?  A.  To  use  that 
Miles  stock  that  laid  there? 

Q.  To  do  the  same  style  of  work.  A.  To  do  the  same  style  of  work  it 
could  have  been  done.  There  is  no  doubt  but  a  fair  profit  could  have  been 
made  on  it :  but  he  wouldn't  let  that  be  used  for  the  kind  of  work  that  it 
was  intended  for. 

Committeeman:  You  were  foreman  for  Mr.  Jordan?     A.  Yes.  sir. 

Q.  And  you  were  foreman  afterwards?     A.  Yes.  sir. 

Q.  How  did  the  work  compare  in  quality — the  work  done  by  Mr.  Jordan 
under  the  contract  and  the  other  work?  A.  Hardly  any  comparison  at 
all:  the  ones  that  put  it  up  used  to  be  quarrymen  and  hod  carriers. 

Q.  Then  I  understand  you  to  say  that  the  work  was  done  better  under 
Mr.  Jordan's  super\-ision  than  it  was  by  Miles?     A.  Y'es.  sir. 

Q.  "What  reason  have  you  got  to  show  us  why  they  should  remove  Mr. 
Jordan?  Have  you  any  reason?  Do  ^'ou  know  what  was  the  cause?  A. 
Whv  Mr.  Bennett  should  remove  him? 

Q".  Why  Mr.  Jordan  should  be  removed?  A.  No:  I  can't  tell.  I  think 
he  must  certainly  have  had  an  object:  a  man  that  would  act  that  way  to 
another  must  have  some  object. 

Chairm.ajn-:  Wasn't  Mr.  Bennett  the  architect  after  the  State  took  charge 
of  the  work?     A.  Xo.  sir. 

Q.  You  say  the  work  wasn't  done  afterwards  as  well  as  it  was  under 
Mr.  Jordan?     A.  No.  sir:  it  was  not. 

Q.  Didn't  he  afterwards  make  the  same  objections  he  did  before?  A. 
No.  sir. 

Q.  I  understand  he  didn't  make  any  objections  to  the  work  done  after- 
wards, vet  it  was  not  done  so  well.  Is  that  the  purport  of  your  answer? 
A.  Y"es,  sir. 

Q.  No  objections  were  made  to  it  afterwards  by  Mr.  Bennett?  A.  Xo. 
sir:  none  that  I  ever  heard. 

CoM>nTTEEMAX:  When  you  saw  Mr.  Bennett  talking  to  the  workmen 
here  and  there,  was  it  settled  in  your  mind  that  Mr.  Bennett  had  a  job  on 
Mr.  Jordan  and  wanted  to  oust  him  ?  A.  Y'es,  sir.  He  talked  that  way 
to  me. 


Testimo>"Y  of  Michael  Murphy. 

Sworn. 

Examined  by  Attorney  Young:  What  is  your  name  ?  Answer — Michael 
Murphy. 

Q.  Y^ou  were  working  on  the  building  under  the  Jordan  contract,  were 
you?     A.  Y>s.  sir. 

Q.  What  was  your  business  there?  A.  I  hauled  the  stone  in  to  the 
building. 

Q.  Do  vou  know  at  the  time  the  first  estimate  was  made  how  many  cells 
were  finished  ?  A.  Well,  it  was  a  long  time  ago.  but  according  to  ray 
best  opinion  now.  I  think  there  were  in  the  neighborhood  of  fifty  cells. 

Q.  Y'ou  think  in  the  neighborhood  of  fifty  cells?     A.  Yes.  sir. 


Testimdny  of  Dennis  Jordan. 
Recalled. 

Examined  by  Attorney'  Young:  What  is  your  recollection  of  the  num- 
ber of  cells  at  the  time  the  first  estimate  was  made  ?     A.  M v  recollection 
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is  that  there  were  about  fifty  cells  finished,  and  about  three  cells  in  course 
of  erection. 

Q.  Do  you  know  how  much  Mr.  Curlett  estimated  the  cost  of  each  cell? 
A.  He  first  commenced  to  figure  them  by  the  foot:  then  afterwards  he 
allowed  me  in  his  progress  estimate  $256  for  each  cell. 

Q.  I  wanted  that  so  as  to  show  the  falsity  of  this  estimate;  there  were 
fifty  cells  finished  at  $256  a  cell,  yet  he  only  allowed  $4,222,  and  that 
would  amount  to  some  eight  or  nine  thousand. 


Testimony  of  Thomas  "Welch. 

Sworn. 

Examined  by  Mr.  Young:  What  was  your  business  up  there  at  the 
Prison?  Answer — I  have  been  a  stonecutter,  and  foreman  there  part  of 
the  time. 

Q.  Do  you  know  when  Mr.  Bennett  came  there  to  make  his  first  esti- 
mate?    A.  Some  time  al)out  November. 

Q.  Do  you  know  the  time  of  the  month?  Do  you  know  how  many  cells 
were  completed  at  that  time?  A.  I  could  not  possibly  swear  to  the  exact 
number. 

Q.  Well,  about  how  many?     A.  Well,  maybe  forty  or  fifty. 

Q.  Do  you  know  whether  fifty  were  completed,  and  three  or  four  par- 
tially finished?  A.  I  know  that  there  were  somewhere  about  that  num- 
ber: I  could  not  swear  to  the  exact  number.  I  know  there  were  several 
that  were  not  finished. 

Committeeman:  Did  Mr.  Bennett  ever  talk  to  you  about  Mr.  Jordan,  or 
his  manner  of  doing  work,  or  making  complaints?  A.  He  never  spoke' to 
me. 

Q.  Did  you  hear  others?     A.  Yes,  sir;  I  heard  others  speaking. 

Q.  You  were  foreman  there  awhile  ?     A.  I  was  for  awhile  there. 

Attorney  Young:  Do  you  support  Mr.  Jordan's  statement  in  regard  to 
Mr.  Bennett's  actions,  and  comments  on  the  stone?  A.  I  do.  certainh-. 
Every  time  Mr.  Bennett  came  there  we  had  to  make  the  work  finer. 


Tuesday,  February  12,  1887. 

Testimony  before  Joint  Committee  on  Claims,  in  reference  to  claim  of 
D.  Jordan,  continued. 


Testimony  of  Hon.  Thomas  Beck. 

Sworn. 

Examined  b}'  Attorney  Young:  In  order  to  save  time  I  \\'ill  first  ask 
you  a  few  questions,  and  let  you  tell  what  you  know  about  it.  You  are 
acquainted  with  Mr.  Jordan  here?     Answer — Yes,  sir. 

Q.  Do  you  remember  the  circumstance  of  his  having  the  contract  to  fin- 
ish the  State  Prison  at  Folsom?     A.  I  do,  sir. 

Q.  Do  you  know  about  some  little  ditficulties  he  had  gotten  into  with 
the  architect.  Mr.  Bennett?     A.  I  remember  a  good  many. 

Q.  Will  you  please  state  to  the  committee,  without  my  asking  questions, 
what  you  recollect  about  those  difficulties.     You  were  one  of  the  Commis- 
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sioners,  one  of  the  State  Prison  Commissioners,  at  that  time?    A.  Yes,  sir; 
ex  officio. 

Q.  And  you  were  Secretary  of  State  at  that  time?  A.  Yes,  sir. 
^  Q.  Just  state  to  the  gentlemen  about  those  difficulties.  Here  is  the 
report  of  the  State  Prison  Commission — of  the  Senate  and  Assembly — 
for  the  years  1880-81,  in  which  they  say:  "We  find  that  for  some  reason 
or  other,  the  architect  seemed  disposed  to  place  obstacles  in  the  way  of  Mr. 
Jordan  in  the  finishing  of  the  contract,  often  condemning  work  and  requir- 
ing it  to  be  removed  that  had  been  accepted  by  the  Superintendent,  Mr. 
Duncan,  and  he  often  stated  to  the  men  working  for  Jordan,  that  there 
would  not  be  money  enough  coming  to  him,  Jordan,  to  pay  the  men  their 
wages  at  the  end  of  the  month,  and  telling  them  at  the  same  time  that  it 
would  be  better  for  them  when  Jordan  should  cease  work,  and  the  Directors 
take  the  finishing  of  the  work  into  their  own  hands.  To  such  an  extent 
was  this_carried,  that  Mr.  Beck,  who  seems  to  have  been  perfectly  just  and 
fair  toward  Mr.  Jordan,  stated  that  he,  at  times,  was  forced  to  place  him- 
self in  the  position  of  seeming  to  act  as  the  friend  of  Mr.  Jordan,  in  order 
to  protect  him  against  the  architect." 

Q.  Do  you  remember  the  difficulties  that  Mr.  Jordan  had  in  attempting 
to  fulfill  his  contract,  in  relation  to  the  State  Prison,  on  account  of  unrea- 
sonable objections  urged  by  the  architect,  Mr.  Bennett?  If  so,  state  what 
you  recollect,  beginning  wherever  you  please.  A.  When  Mr.  Jordan  had 
the  contract  with  the  State  to  finish  the  Branch  State  Prison  at  Folsom 
for  the  sum  of  $161,500,  Mr.  Bennett  was  the  architect  and  Mr.  Duncan 
was  appointed  by  the  State  as  Superintendent  for  the  State.  Mr.  Bennett 
drew  up  the  plans  and  specifications  in  the  usual  way,  as  specifications 
are  usually  drawn  up,  giving  the  architect  control  of  the  work  as  it 
progressed,  to  judge  whether  it  was  up  to  the  plans  and  specifications  or 
not.  In  fact  there  were  several  specifications  providing  that  the  work  must 
be  done  to  the  satisfaction  of  the  architect,  and  it  was  upon  that  rock  that 
Mr.  Jordan  got  wrecked.  I  will  just  say  here  to  you  gentlemen,  by  way  of 
parenthesis,  that  I'm  an  architect  myself,  and  I  know  what  power  an 
architect  has  in  construing  specifications.  If  he  is  an  ugly  man  he  can 
ruin  a  contract  by  exacting  unreasonable  things  of  the  contractor. 
While  the  words,  "to  the  satisfaction  of  the  architect,"  are  usual,  and 
while  it  is  right  under  a  reasonable  man,  it  is  a  very  dangerous  power  to 
give  to  a  man  who  is  not  reasonable.  I  was  acting  for  the  State  and  in 
the  employ  of  the  State,  and  it  was  expected  that  I  was  working  in  the 
interest  of  the  State,  and  I  was;  but  I  considered  that  I  was  sitting  as  a 
Judge  in  the  matter  between  the  individual  and  the  State,  to  deal  fairly 
and  squarely  between  the  two.  Mr.  Bennett  seemed  to  be  acting  entirely 
one-sided  in  the  matter,  and  I  would  take  a  very  positive  stand  in  the 
matter,  because  I  would  not  stand  and  see  any  man  oppressed,  particu- 
larly a  man  of  my  own  kind,  that  had  been  raised  to  earn  his  bread  by 
the  sweat  of  his  brow.  On  one  occasion  Governor  Johnson,  who  is  here 
present,  and  Governor  Irwin  and  myself  went  to  Folsom,  as  we  were  in 
the  habit  of  doing  monthly.  Mr.  Bennett  was  residing  in  San  Francisco, 
and  came  up  monthly  to  make  his  reports.  I  would  state  why  these 
reports  were  made.  Under  the  provisions  of  the  contract  the  work  was  to 
be  estimated  every  month  by  the  architect  and  the  Superintendent,  and 
the  amount  paid  to  Jordan  monthly  as  the  work  progressed,  keeping  back 
a  certain  per  cent  of  the  amount  until  the  work  was  entirely  finished . 
On  this  occasion,  if  I  recollect  right,  Mr.  Jordan  had  about  sixty  feet  of 
the  floor  of  the  cells  laid — broad  slabs  of  cut  stone,  I  think  six  by  eight 
feet — at  least   every   stone   was   the   size  of  a  cell,  if  I  recollect   right, 
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with  the  intention  of  building  the  walls  on  the  joints,  so  there  would 
be  no  joints  in  the  floor.  Tliis  sixty  feet  was  laid  for  the  purpose  of 
building  these  walls  on.  Four  of  us  went  up  at  the  end  of  the 
month  to  pass  on  this  work,  and  somebody  had  informed  Mr.  Ben-* 
nett.  because  he  didn't  notice  it  himself.  He  went  up  with  us  on 
this  occasion  and  knew  no  more  about  it  than  Ave  did.  Mr.  Bennett  looked 
at  the  floor,  and  somebody  whispered  in  his  ear  that  the  floor  was  an  inch 
and  a  half  out  of  level — this  sixty  feet  of  floor;  it  was  laid  the  entire 
width  of  all  the  cells,  and  was  sixty  feet  in  length.  JNIr.  Bennett  came  up 
to  where  Governor  Johnson,  Governor  Irwin,  and  myself  were  and  made 
that  report,  and  wanted  to  know  if  the  Commissioners  would  stand  by  him 
in  ordering  this  work  up.  I  thought  it  was  a  very  unusual  thing  to  object 
to  sixty  feet  of  stone  floor  that  was  an  inch  and  a  half  out  of  level,  know- 
ing that  the  very  best  houses  in  San  Francisco,  after  two  or  three  years' 
settling,  would  be  more  than  an  inch  and  a  half,  perhaps;  and  in  these 
cells,  which  were  to  l)e  six  by  eight  feet,  it  would  be  so  imperceptible  that 
the  finest  architect  in  the  world  could  hardly  determine  it.  It  was  very 
unreasonable  that  this  floor  should  be  taken  up,  even  if  it  were  an  inch 
and  a  half  out  of  level  in  sixty  feet.  However,  when  we  went  down  there, 
]\Ir.  Bennett  said,  "this  is  the  work  here,  I  wanted  to  see  if  you  gentle- 
men will  order  up.  I  believe  it  ought  to  be  ordered  up  and  leveled." 
Governor  Irwin  said,  "  So  do  I;  and  I  move  that  that  work  be  taken  up 
and  leveled."  He  got  no  response  from  either  Governor  Johnson  or  myself. 
We  both  kept  quiet — said  nothing.  He  then  turned  around  to  me  and 
said,  "Mr.  Beck,  I  move  that  this  floor  be  taken  up  and  leveled."  I  said, 
"  Governor,  Mr.  Bennett  came  up  with  us  to-day.  He  knows  nothing  more 
about  the  condition  of  the  floor  than  you  or  I  do,  except  what  somebody 
told  him.  Now,  I  will  not  vote  for  taking  up  this  floor  until  I  know  for 
myself  whether  it  is  level  or  not."  I  said,  even  if  I  were  satisfied  that  it 
was  an  inch  and  a  half  out  of  level,  from  Mr.  Jordan's  condition,  and  the 
way  he  has  been  hampered,  and  pressed,  and  harrassed,  from  time  to 
time,  before  I  should  order  it  up  I  will  see  the  whole  thing  in  h — 1;  and  it 
wasn't  taken  up.  Another  time  when  we  went  up,  the  cells  were  up  the 
full  height  without  the  tops  being  put  on;  each  top  was  covered  with  one 
slab — just  one  stone.  The  walls  were  up  the  full  height,  and  when  I  went 
in  one  of  the  cells  there  were  red  marks  across  it,  here  and  there,  all 
over  the  walls.  I  asked  what  that  was  for.  Mr.  Bennett  said  he  had  con- 
demned these  stones  marked  with  a  red  cross.  The  contract  called  for 
these  stones  in  these  cells  to  be  peine  hammered  to  the  satisfaction  of 
the  architect.  That  was  the  difficulty  about  it;  it  said,  "to  the 
satisfaction  of  the  architect."  In  cutting  these  stones  sometimes  half  an 
inch  would  be  taken  out  of  the  center  of  the  stone,  below  the  general 
surface  of  the  stone.  So,  to  use  that  stone  on  the  front  of  an  elegant 
building  on  Montgomery  Street  or  Kearny  Street,  it  would  hardly  pass; 
but  in  the  cell,  for  strength,  and  such  things  as  that,  it  was  perfectly  sat- 
isfactory to  any  reasonable  man.  He  marked  these  stones  to  be  taken 
out.  That  meant,  then,  to  take  the  whole  wall  down,  because  these 
stones  were  put  in  with  iron  dowels,  and  was  just  like  one  solid  stone. 
He  had  ordered  this  done.  I  said  "that  will  pass  muster  anywhere. 
Wliile  it  is  not  what  you  might  call  a  first  class  job  for  a  granite-stone 
front  on  Montgomery  Street,  it  is  a  first  class  job  for  the  cells  of  prisoners — 
it  has  got  all  the  requisite  strength — and  so  far  as  I  am  concerned  I  will 
vote  against  taking  down  these  walls  to  take  out  these  stones."  He  merely 
provided  tliat  these  stones  should  be  taken  out,  which,  of  course,  meant 
taking  down  the  entire  walls.    That  was  not  done.    As  I  said,  when  T  was 
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before  the  committee  some  years  ago,  my  connection  in  these  matters 
compelled  me  to  appear  as  Jordan's  friend  in  the  matters,  as  against  the 
State.  I  had  a  talk  with  ]\rr.  Bennett  on  one  occasion,  and  I  told  him 
"Now,  you  are  unreasonable  with  this  man  Jordan  in  his  work.  All 
you  want,  and  all  the  State  wants,  is  a  fair  and  square  job, 
and  Mr.  Jordan  is  doing  that  kind  of  work."  This  was  imme- 
diately after  this  affair  when  he  ordered  the  floor  to  be  taken  up. 
And  I  said  to  him  when  we  returned  to  Sacramento,  and  were  sitting  at 
the  Golden  Eagle  Hotel,  "Mr.  Bennett,  I  never  want  you  to  place  me  in 
that  position  again;  that  is  a  very  disagreeable  position  to  place  any  man 
in  holding  the  position  I  do,  because  it  compels  me  to  appear  as  the  friend 
of  Mr.  Jordan — your  unreasonableness  with  him.  All  this  State  requires 
you  to  do  is  to  act  fairly  and  squarely,  and  exact  a  reasonable  job  from 
Mr.  Jordan."  Well,  there  were  a  hundred  other  little  things  that  I  could 
tell  you  about;  and  although  it  appeared  as  if  the  man  wanted  to  freeze 
him  out,  and  while  Governor  Irwin  was  a  fair,  square,  honest  man,  yet  he 
had  such  a  feeling  of  confidence  in  Mr.  Bennett  that  he  was  led  along  by 
Mr.  Bennett.  There  were  many  things  I  would  have  objected  to  if  I  were 
not  placed  in  that  disagreeable  position.  His  order  to  Mr.  Jordan  to  put 
on  so  many  men  and  so  much  material  was  unreasonable — material  three 
or  four  months  before  it  was  needed;  but  I  rather  chafed  at  being  placed 
in  the  position  of  a  friend  to  Mr.  Jordan,  and  so  I  acquiesced.  So  Mr. 
Jordan  was  forced  to  get  this  material  on  the  ground.  He  run  himself  in 
debt  and  swamped  himself  more  every  day  he  Avas  in  the  business.  I 
believe  that  is  all.  I  would  like  to  have  any  of  you  gentlemen  ask  me 
some  questions  if  there  is  anything  you  would  like  to  know  about  it. 

Committeeman:  I  take  it,  from  the  tenor  of  your  evidence  here,  that  it 
looks  like  a  dirty,  contemptible  job  to  break  this  man  Jordan  out  of  the 
contract,  in  order  to  get  somebody  else  in?  A.  I  don't  know  that  that  was 
the  object,  but  it  appeared  to  me  to  be  a  very  unreasonable  proceeding  on 
the  part  of  INIr.  Bennett. 

Q.  I  would  like  to  ask  if  it  was  not  known  throughout  the  State,  where 
this  Bennett  was  known,  that  that  was  the  character  of  man  generally 
that  he  was?  A.  Well,  I  don't  know  anything  about  that:  I  could  not 
tell;  I  only  know  what  he  Avas  as  I  came  in  contact  with  him;  I  haven't 
heard  anything  about  his  reputation,  but  I  know  in  this  business  he  was 
very  unreasonable,  and  I  often  referred  to  the  matter;  and  while  he  said 
the  work  ought  to  be  done  in  a  first  class  manner  I  contended  that  that 
meant  a  first  class  job  of  the  kind — not  a  first  class  job  that  might  be  put 
u])  on  Kearny  Street,  or  Montgomery  Street,  but  a  first  class  job  of  the  kind. 
He  exacted  Work  that  would  stand  the  test  of  a  INIarket  Street  front — that 
was  the  ti'ouble.  He  exacted  better  work  than  was  required — better  work 
than  the  spirit  and  meaning  of  the  contract  ever  intended.  That  was 
always  the  trouble  I  had  with  him. 

Q.'Did  you  level  the  floor?  A.  Oh,  yes.  I  forgot  to  say  that  in  order 
to  satisfy  the  Governor,  and  satisfy  everybody,  I  took  a  20-foot  level 
and  leveled  the  floor,  and  found  it  was  about  three-eighths  of  an  inch  out 
of  level. 

Q.  In  sixty  feet?  A.  In  sixty  feet.  It  was  as  level  as  any  work  could 
possibly  be.     I  did  that  in  the  presence  of  the  entire  Commission. 
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Testimony  of  Lieutenant-Governor  James  A.  Johnson. 

Sworn. 

Examined  by  Attorney  Young:  You  were  present  on  the  occasion 
referred  to  by  INIr.  Beck,  were  you?  Answer — Yes,  sir.  I  Avas  present 
on  both  occasions  mentioned  by  Mr.  Beck. 

Q.  Witliout  further  questioning,  please  state  what  you  think  about  the 
matter.  A.  Well,  I  was  there  at  the  time  of  the  dispute  about  the  floor. 
I  saw  ]\Ir.  Beck  take  the  level  and  go  over  it,  and  the  result  was  as  he  has 
stated;  the  work  was  not  disturVied.  I  was  there  upon  the  other  occasion, 
although  I  was  not  often  there.  I  was  there  when  these  stones  were 
marked  on  the  inside  of  the  cells  to  be  taken  out.  They  were  not  taken 
out.  There  was  a  great  deal  of  harping  about  it,  and  a  great  deal  of  talk, 
and  some  angry  feeling.  About  the  attitude  laid  to  the  architect,  and  his 
arbitrary  manner  of  exercising  his  authority,  I  don't  want  to  say  anything 
about.  He  may  have  been  trying  to  force  Mr.  Jordan  out,  and  he  may  not 
have  been.  He  may  have  thought  it  was  his  duty  to  get  the  very  best 
work  to  be  got,  and  if  he  could  not  get  good  work,  to  discharge  Mr.  Jor- 
dan. I  don't  know  what  his  object  was.  I  wouldn't  like  to  find  any  fault 
with  Mr.  Bennett,  although  the  result  of  his  administration  was  to  break 
Mr.  Jordan  up. 

Q.  That  would  have  been  the  result,  I  presume,  with  any  contractor  and 
such  an  unreasonable  architect?  A.  I  suppose  so.  I  believe  Mr.  Jordan 
was  not  paid  90  per  cent  of  the  work  as  it  went  on — was  not  paid  90  per 
cent  of  the  work  as  it  progressed,  was  he? 

Mr.  Beck:  That  was  the  contract  price,  but  it  was  held  back  on  many 
occasions,  and  the  full  amount  on  many  occasions  was  not  paid  to  him. 

The  Witness:  I  want  to  state  to  the  committee,  as  I  was  one  of  the 
Prison  Directors,  that  I  did  not  live  here.  They  had  to  hold  meetings  in 
Mr.  Beck's  office  or  the  Governor's  office.  They  held  meetings  every  few 
days.  I  never  was  notified,  and  attended  very  few  meetings.  Besides  these 
two  occasions  that  Mr.  Beck  speaks  of,  there  was  only  one  other  time  I 
visited  the  prison  during  the  four  years  I  was  Director.  I  used  to  attend 
the  meetings  once  in  awhile.  Well,  the  result  was  to  force  Mr.  Jordan  to 
give  up  the  contract.  It  was  ruled,  I  suppose  at  somebody's  instance,  that 
he  should  furnish  seventy-five  men  to  work,  so  many  })arrels  of  lime,  so 
many  barrels  of  cement,  and  so  forth,  and  the  State  did  not  furnish  him 
the  money. 

Attorney  Young:  In  corroboration  of  this  witness'  testimony,  and  also 
of  the  statement  of  Mr.  Beck,  as  to  the  claims  being  withheld,  we  will 
introduce  in  evidence  a  written  statement  of  when  the  work  was  performed. 
Work  was  finished  December  26,  1878;  it  was  allowed  March  thirteenth, 
and  was  not  paid  till  INIay  13,  1879.  The  work  was  completed  and  the 
estimate  made  on  December  26,  1878,  and  then,  as  the  evidence  showed 
the  other  day,  instead  of  it  being  90  per  cent,  it  was  only  about  30  per  cent. 


Teswhony  of  Hon.  Thos.  Beck. 

Recalled. 

Committeeman:  How  far  had  the  work  progressed  at  the  time  Jordan 
was  forced  to  give  up  the  contract?  Answer — Well,  he  had  the  outside 
walls  pretty  near  finished,  and  a  large  portion  of  the  cells.  I  don't  exactly 
remember  what  proportion  of  the  cells,  but  he  had  the  cells  pretty  well 


32 

progressed.     I  could  not  tell  the  proportion  of  the  cells  that  were  finished 
at  the  time  he  had  to  give  it  up. 

Attorney  Youxg:  Would  you  estimate  he  had  about  half  his  contract 
completed,  or  a  little  more?     A.  Yes,  sir;  a  little  more. 

Committeeman:  Do  you  think  if  he  had  been  afforded  reasonable  facili- 
ties for  carrying  out  of  his  contract,  he  could  have  come  out  with  a  profit? 
A.  Well,  I  think  he  could,  if  there  had  been  any  favors  shown  him;  that 
is,  if  he  had  received  the  consideration  he  was  entitled  to  as  a  contractor. 
It  was  considered  by  most  everybody  that  talked  about  it  at  the  time  that 
he  could  have  got  out  of  it  with  a  profit  if  he  had  reasonable  treatment. 
Mr.  Jordan  often  came  down  and  said  that  the  per  cent  was  not  being  paid 
by  the  architect,  and  that  he  did  not  make  large  enough  allowances;  and 
it  was  a  great  consideration  to  Mr.  Jordan  to  have  this  thing  paid  up 
promptly,  and  to  the  full  amount.  He  complained  to  almost  everybody 
that  these  appropriations  were  not  being  paid  to  him. 

Q.  Did  Mr.  Jordan,  after  the  work  was  taken  away  from  him — after  he 
Avas  driven  from  the  work — complain  to  you  about  his  loss?  A.  Yes,  sir: 
many  a  time.     He  was  always  speaking  about  it. 

Q.  Did  he  give  you  any  figures  in  regard  to  what  he  would  lose  by  the 
action  of  the  State  authorities?  A.  I  don't  think  he  gave  me  any  figures, 
but  he  complained  about  his  losses  often,  and  his  unreasonable  treatment: 
but  he  knew  it  was  unnecessary  to  talk  to  me  about  that,  because  I  knew, 
as  well  as  anybody  did,  how  he  was  treated. 

Q.  You  were  a  member  of  the  Board,  were  3'ou?     A.  Yes,  sir. 

Q.  What  did  you  do  to  relieve  him?  A.  I  relieved  him  on  many 
occasions;  at  least,  I  prevented  work  from  being  taken  down — and  it  is 
now  standing  there — and  prevented  work  from  being  taken  up  that  was 
ordered  up,  or,  at  least,  the  motion  was  made  to  order  it  up.  Certain  work 
was  not  ordered  taken  up.  by  the  efforts  I  made. 

Q.  Xotwithstanding  your  efforts  to  relieve  him.  still  he  was  damaged? 
A.  Yes,  sir.     There  were  a  great  many  things  I  did  to  relieve  him. 

Q.  I  mean  between  him  and  the  architect?  A.  Yes,  sir:  I  saw  the 
unreasonable  exactions  of  the  architect.  Many  a  time  he  would  appeal 
to  the  Board  in  this  way:  "This  man  has  agreed  to  furnish  this  work 
according  to  the  plans  and  specifications.  The  specifications  call  for  the 
very  best  work,  and  to  be  subject  to  my  approval."  And  he  saw  fit.  on  many 
occasions,  not  to  approve  work  that  I  considered  good  work:  and  he  would 
often  appeal  to  us,  as  State  officers,  to  stand  by  the  interests  of  the  State. 
]My  answer  to  these  appeals  would  be  that  the  State  required  nothing  but 
what  was  right,  and  just,  and  proper;  and  while  he  claimed  that  this  was 
to  be  the  very  best  work  that  could  be  done  by  a  mechanic,  I  claimed  that 
it  was  only  the  best  work  that  could  be  done  for  such  price.  What  would 
be  a  first  class  job  in  a  prisoner's  cell  might  not  be  a  first  class  job  on  a 
granite  front  on  Montgomery  Street. 

Q.  Didn't  want  it  polished?  A.  Xot  a  nice  face  put  on  it.  in  other 
words. 

Q.  It  would  cost  $2,000,000  to  build  that  penitentiarv  under  such  cir- 
cumstances as  that. 

Attorney  Young:  In  corroboration  of  this  testimony,  here  is  a  letter 
written  December  26,  1878: 

'■  Dennis  Jordan,  Esc^.,  Contractor  Fohom  Branch  Prison: 

"Dear  Sir:  Your  communication  of  this  date,  informing  me  of  a  differ- 
ence of  opinion  that  has  arisen  between  yourself  and  A.  A.  Bennett,  archi- 
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tect,  touching  the  manner  in  which  certain  work  on  the  Folsom  Branch 
Prison  should  be  done,  and  asking  nie  to  call  a  meeting  of  the  Board  of 
Prison  Directors,  at  which  you  and  the  architect  may  be  present,  is 
received.     Very  respectfully, 

"WILLIAM  IRWIN, 

"  Chairman  Board  Prison  Directors." 

Attorney  Young:  The  Governor  here  recognizes  the  receipt  of  a  com- 
munication of  that  kind  from  'Mr.  Jordan,  complaining  of  the  very  things 
Mr.  Beck  has  testified  to.  I  ask  to  file  that,  and  have  it  marked  Exhibit 
"  B."  We  will  now  submit  the  Jordan  claim,  and  ask  the  committee  to 
report  on  it  at  its  earliest  convenience. 


This  agreement,  made  and  entered  into  on  this  twenty-fifth  day  of  July, 
A.  D.  eighteen  hundred  and  seventy-eight,  by  and  between  William  Irwin, 
Governor  of  the  State  of  California,  James  A.  Johnson,  Lieutenant-Governor 
of  said  State,  and  Thomas  Beck,  Secretary  of  State  of  said  State,  constitut- 
ing the  Board  of  State  Prison  Directors  of  said  State  of  California,  and  in 
their  capacity  as  such  Board  of  State  Prison  Directors,  and  not  otherwise, 
and  for  and  on  behalf  of  said  State  of  California,  parties  of  the  first  part, 
and  Dennis  Jordan,  of  the  City  and  County  of  San  Francisco,  in  said  State 
of  California,  party  of  the  second  part; 

Witnesseth :  That  the  party  hereto  of  the  second  part,  for  the  considera- 
tion hereinafter  named,  to  be  paid  to  him  in  the  manner  and  upon  the 
conditions  hereinafter  specified,  does  hereby  undertake,  covenant,  promise, 
and  agree  to  and  with  the  parties  hereto  of  the  first  part,  to  execute  and 
perform  all  the  labor  and  mechanical  workmanship,  and  to  furnish  and 
provide  all  materials,  implements,  and  cartage  therefor,  or  connected 
therewith,  at  his  own  expense,  necessary  in  the  erection,  construction,  and 
finishing  of,  and  that  he  will  erect,  construct,  and  completely  finish  the 
building  of  the  Branch  State  Prison,  at  the  site  conveyed  to  said  State  by 
the  Natoma  Water  and  iMining  Company,  situated  near  the  town  of  Folsom, 
in  Sacramento  County,  in  said  State,  the  completion  of  which  is  provided 
for  by  an  Act  of  the  Legislature  of  said  State  of  California,  entitled  "An 
Act  to  provide  for  the  completion  of  the  Branch  State  Prison  at  Folsom," 
approved  April  1,  1878;  and  that  he  wall  execute  and  perform  all  of  said 
work  in  strict  conformity  with  the  plans  and  specifications  therefor  pre- 
pared by  A.  A.  Bennett,  Architect  and  Superintendent  of  said  work, 
signed  by  both  parties  simultaneously  with  the  execution  hereof,  and 
hereb}'  made  a  part  of  this  contract,  and  all  the  matters  and  things  therein 
shown  or  specified  are  to  be  furnished,  provided,  and  performed  by  the 
party  hereto  of  the  second  part,  the  same  as  if  they  were  herein  specifically 
set  forth. 

II.  Said  party  hereto  of  the  second  part  hereby  further  agrees  to  com- 
mence said  work  within  thirty  days  from  and  after  the  seventeenth  day  of 
July,  1878,  and  to  prosecute  the  said  work  with  all  possible  diligence  and 
dispatch,  and  to  finish  and  deliver  ov^er  the  same  to  said  parties  of  the  first 
part,  completed  in  every  part  and  portion  thereof,  to  the  full  satisfaction  of 
said  architect,  and  under  his  direction  and  superintendence,  and  as  pro- 
vided for  in  said  plans  and  specifications,  within  fifteen  (15)  months  from 
and  after  the  said  seventeenth  day  of  July,  A.  D.  eighteen  hundred  and 
seventy-eight  (1878),  being  the  day  on  which  the  contract  for  said  work 

was  awarded  to  him. 
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III.  And  the  said  part}'  of  the  second  part  does  hereby  further  under- 
take, promise,  and  agree  that  he  will  forfeit  and  pay  to  the  said  State  of 
California  the  sum  of  one  hundred  dollars  per  day.  as  liquidated  and  set- 
tled damages  and  not  as  a  penalty,  for  each  and  every  day  that  the  works 
above  mentioned  may  remain  uncompleted  or  undelivered  after  the  day 
last  above  mentioned  and  specified  for  the  completion  and  delivery  thereof, 
which  sum  or  sums  shall  and  may  be  deducted  and  retained  from  any 
money's  or  payments  then  due,  or  to  become  due.  to  said  party  of  the  sec- 
ond part  under  or  by  ^^rtue  of  this  contract,  and  which  sum  or  sums  are 
and  shall  be  deemed  to  be  in  addition  to,  and  not  in  place  or  substitution 
of,  the  ten  per  centum  on  warrants  authorized  and  required  to  be  retained 
by  the  State  Treasurer  by  section  eight  of  an  Act  of  the  Legislature  of  said 
State  entitled  "An  Act  to  regulate  contracts  on  behalf  of  the  State  in  rela- 
tion to  erections  and  buildings,"  approved  March  23.  1876.  and  to  be 
forfeited  to  said  State  on  the  conditions  in  said  last  mentioned  section 
specified  and  as  hereinafter  pro^'ided. 

IV.  And  the  party  hereto  of  the  second  part,  hereby  agrees  to  and  with 
the  parties  of  the  first  part,  that  he  will  not  suffer  any  lien  to  be  created 
upon  the  said  building  or  land,  either  by  himself  or  by  any  laborer, 
mechanic,  subcontractor,  or  material  man.  who  shall  perform  labor  or  fur- 
nish materials  for  the  erection  of  said  Ijuilding,  and  does  hereby,  for  him- 
self, and  for  all  persons  who  might  be  entitled  to  claim  a  lien  under  him. 
waive  all  right  to  liens  upon  the  said  premises,  or  upon  the  buildings  so  to 
be  erected  by  him.  and  does  hereby,  for  himself,  and  all  persons  under  hin). 
or  that  may  be  in  his  emplov.  waive  and  renounce  any  agency  or  authority 
conferred  upon  him  by  statute,  by  virtue  of  being  the  contractor  aforesaid, 
in  the  employ  of  the  parties  of  the  first  part. 

V.  And  the  parties  hereto  of  the  first  part,  as  such  Board  of  Directors 
and  not  otherwise,  for  and  in  consideration  of  the  full  and  faithful  per- 
formance by  the  party  of  the  second  part  of  all  the  stipulations  and  agree- 
ments hereintofore  covenanted  and  agreed  to  be  performed  by  him,  do 
hereby  agree  to  pay  to  said  party  of  the  second  part  the  sum  of  one  hun- 
dred and  sixty-one  thousand  five  hundred  dollars  (-$161,500)  at  the  times 
and  in  the  manner  and  on  the  conditions  hereinafter  mentioned,  out  of  the 
moneys  appropriated  for  the  completion  of  said  Branch  State  Prison  by 
the  beforementioned  Act  of  the  Legislature  of  the  State  of  California, 
entitled  ''An  Act  to  provide  for  the  completion  of  the  Branch  State  Prison 
at  Folsom,"  approved  April  1,  1878. 

VI.  And  it  is  mutually  agreed  and  understood  by  and  between  the  par- 
ties hereto,  as  follows  : 

First — That  the  walls  of  the.  whole  of  said  Branch  Prison  structure  shall 
be  erected,  and  all  other  granite  work  thereon  shall  be  constructed  and 
done,  with  stone  to  be  taken  from  the  granite  quarries  situated  on  the  land 
so  conveyed  to  the  State  by  the  Xatoma  Water  and  Mining  Company, 
situated  near  the  Town  of  Folsom.  in  Sacramento  County,  above  men- 
tioned. 

Second — That  on  the  first  day  of  each  month,  or  within  five  days  there- 
after, the  said  architect  shall  estimate  the  value  of  the  work  done,  includ- 
ing materials  furnished  and  labor  performed,  during  the  preceding  month, 
which  estimate  shall  be  made  with  reference  to  the  wliole  stim  for  which 
this  contract  is  let  to,  and  taken  by,  said  party  of  the  second  part:  but 
that  no  materials  shall  be  considered  as  ha\'ing  been  furnished  within  the 
meaning  of  this  contract  (nor  shall  they  be  included  in  said  estimate), 
until  the  same  shall  have  actually  entered  into  and  become  a  part  of  said 
building. 
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VII.  And  it  is  further  mutually  agreed  and  understood  Vjy  and  between 
the  parties  hereto,  that  the  moneys  herein  agreed  to  ]w  paid  to  said  party 
of  the  second  part  shall  be  paid  at  the  times,  in  the  sums,  and  upon  the 
conditions  following: 

First — That  said  party  of  the  second  part  shall,  as  soon  as  practica'ble 
after  the  making  of  the  monthly  estimates  above  provided  for,  be  paid 
ninety  per  centum,  and  no  more,  of  such  estimated  values,  and  that  the 
remaining  ten  per  centum  thereof  shall  not  be  paid  until  the  final  com- 
pletion of  said  contract,  but  shall  be  retained  as  additional  security  for 
the  performance  of  this  contract  on  the  i)art  of  said  party  of  the  second 
part,  and  be  forfeited  to  the  State  of  California  in  the  event  of  failure  on 
his  part  to  conform  in  good  faith  to  all  the  terms  and  conditions  of  this 
contract,  as  provided  by  the  said  Act  of  the  Legislature,  entitled  "  An  Act 
to  regulate  contracts  on  behalf  of  the  State,  in  relation  to  erections  and 
buildings,"  approved  March  2o,  1876. 

Second — That  nothing  shall  be  paid  on,  or  for  materials  furnished  or 
delivered  on  the  ground  for  said  work,  until  such  materials  shall  be  actually 
used  and  incorporated  into  and  become  a  part  of  said  Branch  State  Prison 
))uilding. 

Third — That  said  party  of  the  second  part  shall  not  be  entitled  to  receive 
any  payment  on  account  of  this  contract  until  he  shall  furnish  to  said 
parties  of  the  first  part,  satisfactory  receipts,  vouchers,  or  releases,  showing 
that  he  has  paid  to  the  mechanics,  artisans,  workmen,  and  laborers,  who 
may  have  been  employed  by  him  on  said  building,  all  sums  due  to  them, 
and  each  of  them,  from  him,  for  work  or  labor  done  or  performed  by  them 
on  said  building,  up  to  that  time,  nor  until  the  said  architect  shall  have 
given  his  certificates  that  such  payments  are  due,  nor  until  the  parties  of 
the  first  part  shall  be  satisfied  that  there  are  no  liens  upon  said  building 
for  work  done  or  materials  furnished  for  the  same,  and  no  outstanding 
indebtedness,  for  or  on  account  of  which,  any  lien  or  liens  might  attach 
thereto,  or  be  placed  thereon. 

VIII.  And  it  is  further  mutually  agreed  and  understood  by  and  between 
the  parties  hereto,  that  said  parties  of  the  first  part  may,  at  their  pleasure, 
make  any  change  in  the  work  or  materials  emliraced  in  or  provided  for  by 
this  contract,  in  the  manner  and  upon  the  conditions  pro\'ided  by  said  last 
mentioned  Act  of  the  Legislature,  approved  March  28,  1876. 

In  testimony  whereof,  the  parties  hereto  have  hereunto  subscribed  their 
names  this  twenty -fifth  day  of  July,  A.  D.  eighteen  hundred  and  sevent}'- 
eight,  in  triplicate. 

Witness:  WILLIAM  IRWIN,  Governor, 

JA^IES  A.  JOHNSON,  Lieutenant-Governor, 
•  TH0:MAS  beck.  Secretary  of  State, 

Board  of  State  Prison  Directors. 

DENNIS  JORDAN. 


Attorxev-General's  Office,  July  25,  1878. 

I,  Jo  Hamilton,  Attorney-General  of  California,  do  hereby  certify  that 
the  above  and  foregoing  contract  has  been  submitted  to  me,  and  has  been 
found  by  me  to  be  in  accordance  with  the  provisions  of  an  Act  entitled 
"An  Act  to  regulate  contracts  on  l)ehalf  of  the  State,  in  relation  to  erec- 
tions and  buildings,"  said  Act  approved  ]\Iarch  2o,  1876. 

JO  HAMILTON,  Attorney-General. 
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Sacramento.  January  12.  1880. 

I  hereby  certify  the  within  and  foregoing  to  be  a  full.  true,  and  correct 
copy  of  a  paper  on  file  in  this  office,  relating  to  the  Folsom  Branch  State 
Prison. 

D.  M.  KEXFIELD.  Controller. 


State  of  California,  Executive  Department,  ) 
Sacra:mento,  Cal..  December  26,  1878.  \ 

Dennis  -Jordan,  Esq.,  Contractor  Fohom  Branch  Prison  : 

Dear  Sir:  Your  communication  of  this  date,  informing  me  of  a  differ- 
ence of  opinion  that  has  arisen  between  yourself  and  A.  A.  Bennett,  archi- 
tect, touching  the  manner  in  which  certain  work  on  the  Folsom  Branch 
Prison  should  be  done,  and  asking  me  to  call  a  naeeting  of  the  Board  of 
Prison  Directors,  at  which  you  and  the  architect  may  be  present,  is 
received. 

Very  respectfully, 

WILLIAM  IRWIN. 
Chairman  Board  Prison  Directors. 


Sacramento.  May  13,  1879. 
State  of  California  (by  Board  of  State  Prison  Directors)  to  D.  Jordan.  Dr. 
To  amount  of  allowance  hereto  annexed .$2,259  60 


Order  No. — .  Office  Board  of  State  Prison  Directors,) 

Sacramento,  May  13,  1879.  ) 

To  Hon.  W.  B.  C.  Brown,  Controller  of  State: 

You  will  please  draw  a  Controller's  warrant  on  the  Treasurer  of  State, 
in  favor  of  D.  Jordan,  for  the  sum  of  .$2,259  60  in  payment  of  the  above 
account,  and  payable  out  of  the  appropriation  made  under  the  pro^•isions 
of  ''An  Act  to  pro^^de  for  the  erection  and  maintenance  of  a  Branch  State 
Prison  near  the  town  of  Folsom,"  approved  ^larcli  30.  1874. 

Approved  April  1.  1878.     By  order  of  the  Board. 

F.  R.  HOGEBOOM,  Secretarv. 


No.  1683.  Office  of  the  Board  of  Examiners,  ) 

Sacramento,  Cal.,  March  13,  1879.  j 

The  annexed  account,  for  .$2,2.59  60.  is  approved  by  the  Board  of  Exam- 
iners for  the  sum  of  .$2,2-59  60.  payable  out  of  the  Folsom  Branch  State 
Prison  Fund. 

WILLIAM  IRWIX.  Governor  of  Cahfornia, 
THOS.  BECK,  Secretary  of  State, 

Board  of  Examiners. 
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Board  of  State  Prison  Directors  to  D.  Jordan,  contractor,  Dr. 

To  additional  12  cents  per  foot  allowed  on  9,480  feet  of  rubble  work, 
estimated  December  26,  1878,  at  15  cents  per  foot,  $1,137  60,  the  same  to  be 
deducted  from  other  work  as  follows  :  From  each  of  thirt\'  windows,  $15, 
total,  $450;  3  cents  per  foot  from  22,000  feet  flagging,  total,  $660.  To  15 
cents  per  foot  extra  on  7,840  feet  of  rubble  work,  estimated  December  26, 
1878,  at  15  cents  per  foot,  $1,122.     Total,  $2,259  60. 

A.  BENNETT,  Architect. 


State  Controller's  Office,  I 

Sacramento,  December  20,  1886.  ) 

I  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of  claim  of 
D.  Jordan  now  on  file  in  this  office,  and  for  which  a  Controller's  warrant 
w'as  issued  on  May  13,  1879. 

JOHN  P.  DUNN,  Controller.    . 
Per  F.  J.  DUNN,  Deputy. 
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REPORT. 


Mr.  President:  Your  Committee  on  Fish  and  Game,  to  whom  was 
referred  the  memorial  from  the  Legislature  of  the  State  of  Nevada,  rela- 
tive to  the  depositing  of  sawdust  in  the  Truckee  River  by  residents  of  the 
the  State  of  California,  respectfully  submit  the  following  report:  That  in 
conjunction  with  the  Assembly  Committee  they  visited  Truckee  and  Reno. 
At  Truckee  they  were  met  by  a  delegation  from  the  Nevada  Legislature. 
A  joint  meeting  was  held,  Senator  Jones  of  this  State  presiding. 

Three  reasons  were  submitted  to  your  committee  why  the  further  deposit- 
ing of  sawdust  in  the  Truckee  River  should  be  stopped,  viz.: 

First — Its  presence  in  the  river  tends  to  destroy  trout  and  food  fish. 

Second — It  is  conveyed  by  the  waters  of  the  river  through  almost  the 
entire  length  of  the  State  of  Nevada,  and  through  ditches  and  canals  used 
for  irrigating  purposes  upon  valuable  farming  and  grazing  lands  and  spread- 
ing over  the  surface  thereof,  tends  to  render  them  almost  valueless  and 
unavailable  for  agricultural  purposes. 

Third — It  renders  the  water  of  the  river  unfit  for  drinking  and  domestic 
purposes,  particularly  in  the  summer  months,  and  sickness  and  death  has 
resulted  to  the  people  of  Nevada  from  its  use. 

At  Truckee  testimony  was  taken  principally  upon  the  amount  and  char- 
acter of  the  sawdust  deposited  in  the  river,  and  its  injury  to  the  fish. 

The  testimony  showed  that  forty  million  feet  of  lumber  was  cut  annually, 
in  the  cutting  of  which  is  produced  about  seven  million  feet  of  sawdust, 
which  passes  into  the  river. 

Above  the  mills,  on  the  river,  and  up  as  far  as  Lake  Tahoe,  an  abun- 
dance of  fish  are  found,  while  below  they  are  scarce. 

It  was  developed  in  the  testimony  taken  that  the  most  serious  cause  of 
complaint  was  the  injury  to  the  health  of  the  people  of  Reno  and  vicinity, 
caused  from  the  use  of  the  water  of  the  Truckee  River,  which  is  their  prin- 
cipal source  of  supply  for  domestic  purposes. 

At  the  urgent  invitation  of  the  Nevada  delegation  your  committee  \dsited 
Reno  for  the  purpose  of  hearing  the  statements  of  the  leading  physicians 
and  prominent  cifizens  of  that  place. 

Upon  our  arrival  at  the  last  named  place,  a  meeting  was  immediately 
called,  and  addresses  were  made  as  follows: 

R.  H.  Lindsay,  a  leading  attorney  of  Reno,  said: 

"All  that  the  people  of  Nevada  ask  for  is  simply  justice  from  the  State 
of  California,  and  thus  stay  the  hand  of  death  that  is  daily  taking  away 
our  little  children.  It  is  absurd  to  say  that  the  depositing  of  sawdust  in 
our  river  does  not  deteriorate  its  quality.  Our  physicians  are  here 
to-night  and  will  state  to  you  that  the  depositing  of  it  in  the  water  makes  it 
impure  and  unhealthy.  1  call  attention  to  the  dreadful  disease  of  typhoid 
fever  which  afflicted  during  the  past  summer  the  inmates  of  Bishop 
Whittaker's  seminary.  The  conclusions  formed  by  our  physicians  as  to 
the  cause  of  this  affliction,  comes  from  the  water.  There  are  numbers  now 
down  with  sickness,  the  cause  of  which  is  traced  to  the  same  cause,  viz.: 
the  impurity  of  the  water  caused  from  sawdust  deposits.  A  person  stand- 
ing on  our  river  bridge  can  notice  these  deposits  in  the  bed  of  the  Truckee 


River.  On  the  whole  line  of  the  stream,  from  the  mills  to  its  month,  can 
be  found  the  deposits  of  sawdust.  Upon  the  broad  ground  of  humanity, 
for  the  protection  of  our  homes,  and  the  lives  of  our  people,  comprising  a 
community  of  between  four  and  five  thousand,  we  ask  legislative  protec- 
tion from  this  evil." 

My.  Lindsay  was  followed  by  Judge  W.  W.  Boardman,  who  said: 

"  I  cannot  give  all  the  data  and  all  the  terrible  results  produced  by  this 
sawdust  evil.  We  claim  that  we  are  entitled  to  the  purity  of  the  water; 
anything  done  to  make  the  water  impure  is  an  evil  which  we  think  we 
have  a  right  to  complain  about.  In  my  judgment,  the  running  of  sawdust 
into  the  Truckee  River  has  rendered  the  water  unfit  for  domestic  purposes — 
so  much  so  that  the  Nevada  Legislature  is  now  contemplating  and  consid- 
ering a  proposition  to  obtain  a  new  supply  for  the  State  institutions  at 
Reno." 

The  following  statements  were  made  by  leading  physicians  of  Reno,  the 
first  called  being  Dr.  Bergstine,  a  graduate  of  the  University  of  the  Pacific, 
who  said: 

"  The  matter  of  sawdust  in  the  Truckee  River  affects  us  as  follows  :  It 
is  a  fact  that  the  decomposition  of  vegetable  matter  in  water  is  a  great  pro- 
ducer of  disease.  The  decomposition  of  the  sawdust  in  the  Truckee  River, 
in  my  mind,  is  a  source  from  which  disease  is  produced.  Large  numbers 
of  dead  fish  have  been  found  at  various  times  in  the  Truckee  River.  The 
sawdust  settles  in  the  gills  of  the  fish  which  causes  their  death.  At  vari- 
ous places  along  the  bed  of  the  Truckee  the  deposit  of  sawdust  is  from 
three  to  four  feet  deep.  The  cause  of  the  fever  epidemic  among  our  people 
last  summer,  in  my  judgment,  came  from  the  impure  water  caused  by 
the  sawdust  deposits  in  the  river." 

In  reply  to  a  question  by  Senator  Jones,  as  to  whether  he  had  ever 
made  any  chemical  analysis  of  the  water,  the  doctor  said : 

"I  have  not,  but  my  judgment  in  this  matter  is  from  observations.  I 
notice  that  people  about  Reno  who  used  well  w^ater  were  not  afflicted  by  the 
epidemic,  although  surrounded  by  more  favorable  causes  of  disease,  while 
the  people  surrounded  by  the  best  health  regulations,  and  most  favorably 
located,  who  use  the  river  water,  have  been  afflicted  by  the  epidemic." 

In  answer  to  a  question  by  Assemblyman  McGowan,  regarding  impure 
waters,  he  stated: 

"  It  is  an  acknowledged  fact  that  impure  water  is  one  of  the  most  serious 
causes  of  disease.  I  know  of  nothing  in  the  sawdust  itself  that  would 
make  water  impure.  It  is  the  decomposition  of  the  sawdust  in  the  water 
that  makes  it  impure  and  breeds  disease."  • 

Dr.  Dawson,  a  graduate  of  the  Medical  University  of  Cahfornia,  said: 

"  During  the  past  year,  and  for  several  years  past,  we  have  noticed  that 
the  water  from  the  river  Avas  impure.  Many  of  our  families  have  aban- 
doned the  river  water,  and  are  now  using  well  water  for  domestic  pur- 
poses. An  epidemic  broke  out  in  Bishop  Whittaker's  seminary,  and 
I  made  a  personal  examination  of  the  sewers,  water-closets,  sinks,  and 
every  place  about  the  institution,  to  discover  the  cause  of  the  epidemic. 
As  a  result  of  my  examination,  I  came  to  the  conclusion  that  it  was  the 
water;  I  noticed  a  peculiar  odor  about  the  water;  I  left  a  glass  of  water  to 
settle  over  night,  and  in  the  morning  I  discovered  sediment  in  the  bottom 
of  the  glass.  The  deposits  of  sawdust  in  the  bed  of  the  river  during  the 
summer  months  ferments  and  gives  off  a  slimy  substance,  which  contami- 
nates the  water,  and  even  renders  the  atmosphere  impure,  which,  in  my 
judgment,  is  the  cause  of  disease. 

"  I  have  practiced  in  Reno  since  the  year  1875,  and  my  observations  dur- 


ing  these  years  of  practice  leads  me  to  the  conckision,  beyond  any  doubt, 
that  this  is  the  cause  of  disease  among  our  people. 

"  The  water  taken  from  the  river  opposite  the  town  is  noticed  to  be  the 
same  as  the  water  taken  from  tlie  reservoir.  They  both  give  off  an  offensive 
smell.  As  the  water  lowers  in  the  river,  and  the  warm  weather  comes  on, 
the  water  becomes  more  impure  and  offensive  to  the  smell." 

Dr.  8.  Bishop,  a  graduate  of  the  Physio-Medical  Institute  of  Cincinnati, 
Ohio,  said: 

"In  1864,  a  gallon  of  water  of  the  Truckee  River  showed  but  twenty- 
four  grains  of  impurities.  This  was  considered  pure  water.  It  is  different 
now.  It  is  admitted  that  impure  water  is  a  cause  of  disease,  liefore 
sawdust  commenced  to  be  deposited  in  the  river,  we  had  no  typhoid 
fever.  The  disease  has  become  and  is  becoming  more  frequent  every  year. 
I  am  satisfied  that  the  sawdust  renders  the  water  impure,  and  has  been 
and  is  the  cause  of  disease." 

Dr.  Lewis,  of  Long  Island  (N.  Y.)   Medical  College,  said: 

"  In  the  first  years  of  my  practice  here,  there  was  little  or  no  fever.  It  has 
become  more  frequent  every  year.  When  the  disease  first  commenced  to 
afflict  our  people  we  laid  the  trouble  to  other  causes,  but  we  have  been 
forced  to  the  conclusion  that  the  water  rendered  impure  from  the  saw- 
dust is  the  main  cause  of  the  disease." 

C.  C.  Powning,  United  States  Surveyor-General  of  Nevada,  said: 

"  We  ask  that  a  few  mill  men  be  prevented  from  contaminating  the  main 
and  largest  river  of  Nevada.  We  have  repeatedly  urged  and  petitioned  the 
California  Legislature  to  take  some  action,  and  they  have  as  yet  failed  to 
notice  our  petitions.  In  the  bed  of  the  river  from  Lake  Tahoe  to  Truckee 
there  is  no  sawdust,  but  from  Truckee  to  Reno  and  to  Pyramid  Lake  there 
is  a  continual  deposit  from  one  to  three  feet  of  sawdust.  We  ask  that  the 
matter  be  not  delayed  longer." 

Attorney-General  Alexander  of  Nevada,  said  : 

"  This  is  a  friendly  conference.  We  meet  to  abate,  if  possible,  the  trouble 
between  Nevada  and  California  on  a  friendly  basis.  The  question  is 
whether  four  or  five  men  running  mills  on  the  Truckee  River  can  impair 
the  health  of  the  people  of  Nevada?  Will  not  the  people  of  California 
require  these  men  to  so  use  their  property  as  to  not  interfere  with  the 
neighbors  of  your  State.  Because  these  mill  men  claim  that  it  is  con- 
venient for  them  to  deposit  the  sawdust  in  the  river,  will  you  acknowledge 
that  as  an  excuse  or  reason  why  they  can  render  our  water  impure?  We 
ask  that  the  Truckee  River  shall  be  allowed  to  run  unimpaired  from  its 
source  to  its  mouth,  and  we  ask  you  to  acknowledge  that  the  water  of  this 
river  is  as  much  ours  as  yours." 

After  listening  to  the  statements  made  from  the  above  named  gentlemen 
and  a  numl>er  of  others  whose  statements  were  all  corroberative,  your  com- 
mittee cannot  come  to  any  other  conclusion  than  that  our  sister  State  has 
cause  for  grievance,  and  we  believe  it  is  the  duty  of  the  Legislature  of  Cal- 
ifornia to  pass  such  laws  as  will  give  relief  to  tlie  citizens  of  Nevada.  The 
liealth  of  the  citizens  of  that  State  is  of  much  more  imjKjrtance  than  is  the 
saving  of  a  few  dollars  to  the  lumber  mill  men  who  are  located  on  the 
Truckee  River  in  this  State. 

In  this  connection  we  would  most  respectfully  call  th(!  attention  (jf  the 
State  Board  of  Health  to  the  matter  and  request  them  to  make  an  investi- 
gation as  to  the  effect  on  the  health  of  the  people  who  use  water  in  which 
sawdust  has  been  placed. 

Your  committee  would  also  recommend  that  the  Senate  act  at  once  on 
Senate  Bill  No.  228. 
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Chinese  and  Chinese  Immigration. 


REPORT. 


Senate  Chamber,  Sacramento,  February  10,  1887. 

Mr.  Presii>ent:  Your  Committee  on  Chinese  and  Chinese  Immigration 
beg  leave  to  report  as  follows: 

Your  committee,  on  Saturday,  the  fifth  instant,  proceeded  to  the  City 
of  San  Francisco,  there  to  see  for  themselves  the  nature  of  the  Chinese 
evil  in  all  its  deformity,  and  to  take  the  testimony  of  persons  best  informed 
as  to  the  condition  and  status  of  the  Chinese  race  in  our  midst,  with  a 
view  to  propose  measures  looking  to  the  removal  of  this  disturbing  element 
from  our  State. 

Your  committee,  first  of  all,  \asited  Chinatown  in  that  city,  to  verify, 
with  their  own  eyes,  the  statements  so  often  made  on  the  platform,  and  in 
the  press.  They  found  the  reality  to  exceed  all  description.  They  were 
inclined  to  exclaim.  "The  half  was  not  told!"  No  other  city  in  our 
Union  has  sucli  a  plague-spot.  Perhaps  no  other  civihzed  city  in  the 
world  is  afflicted  with  anything  approaching  it.  It  is  a  disgrace  to  the 
city,  the  State,  the  nation,  and  to  civilization.  In  all  respects,  it  is  most 
abominable  and  intolerable.  There  is  no  excuse  for  it.  Our  fathers 
never  intended  that  the  great  republic  should  be  made  the  stamping- 
ground  of  such  a  concentration  of  crime,  vice,  filth,  lechery,  disease,  and 
slavery.  We  cannot  particularize  in  this  report.  We  cannot  trouble  you 
with  more  than  a  summary  of  wdiat  we  saw,  smelled,  tasted,  and  heard — 
yes,  tasted,  for  the  odors  oi  Chinatown  are  strong  enough  to  be  tasted.     ■ 

Here,  within  aljout  four  full  blocks,  are  found  about  thirty  thousand 
people.  For  thirty  years  China  has  dumped  all  it  would  upon  our  shores, 
all  its  refuse,  male  and  female;  as  also,  some  able,  healthy,  and  perhaps, 
well-ordered  laborers.  For  thirt}^  years,  the  best,  the  lucky,  the  capable 
ones  have  returned  to  China,  their  pockets  filled  with  our  gold.  All  the 
dregs  have  remained  with  us.  All  the  incapable,  the  idiotic,  the  unfor- 
tunate, the  diseased,  the  criminal,  the  vicious,  the  outcasts,  have  remained 
with  us.  China  does  not  want  them.  They  have  no  means  to  go  home. 
They  remain  with  us,  a  legacy,  but  certainly  not  "  a  thing  of  beauty  nor  a 
joy  forever."  But  there  they  are,  thirty  thousand  men,  women,  and  chil- 
dren. The  men,  the  most  degraded  slaves  on  earth.  The  women,  slave 
prostitutes,  on  a  lower  level  than  our  language  can  describe.  The  chil- 
dren, the  product  of  the  most  promiscuous  miscegenation  on  earth.  There 
they  are,  foreign  to  our  race,  language,  manners,  and  laws.  They  have  no 
conception  of  our  morality,  and  no  respect  for  our  laws.  The  moment  you 
step  into  their  domain,  China  rules,  and  the  Republic  is  lost.  They  live 
under  the  laws  of  China.  The  Six  Chinese  Companies  rule  them,  and  the 
highbinder  is  the  real  Sheriff's  officer.  Our  police  and  Courts  are  regarded 
])y  them  as  a  grievous  oppression,  to  be  evaded,  avoided,  and  resisted, 
whichever  is  the  most  practical,  for  the  time  being.  We  found  here 
nauseous  odors,  filth,  extreme  poverty,  ignorance,  superstition,  and  degra- 


dation  in  no  other  place  to  be  found.  A  crowded  condition,  from  four  to 
ten  in  the  space  that  one  American  would  regard  as  essential  to  his  health 
and  comfort.  A  total  absence  of  furniture,  such  as  comfort  and  decency 
would  seem  to  require  in  either  kitchen,  or  parlor,  or  bedroom.  In  fact, 
every  room  is  all  three,  and  for  a  crowd,  where  two  seem  impossible. 

The  men,  with  all  the  stolid  dullness  and  routine  of  slaves,  moving  in 
dozens  as  one  man,  with  none  of  the  instincts  or  inspiration  of  freemen — 
celibate  slaves.  The  women,  confessedly  slaves  and  prostitutes,  bought, 
sold,  mortgaged,  held,  whipped,  imprisoned,  and  transferred  daily,  in  this 
free  land,  where  slavery  is  forbidden  in  the  Constitution.  The  children 
of  these  women  show  their  paternity.  They  are  of  all  nations,  from  almost 
pure  white  to  the  brand  of  Africa.  Few  are  born  in  wedlock.  Nay,  some 
are  stolen,  even  from  white  people!  Children  are  a  property,  held  as  such, 
raised  as  slaves,  bought  and  sold,  and  otherwise  held  under  claims  un- 
known to  the  statutes  of  California,  or  the  laws  of  our  country.  Prostitu- 
tion is  openly  practiced,  in  a  manner  so  notorious  and  shameless  that  in 
no  city  in  our  Union  would  it  be  tolerated  for  one  moment  from  any  other 
than  these  Chinese.  It  is  a  confessed  fact  that  they  reek  with  loathsome 
disease,  and  have  been  known  to  impart  the  same  to  children  of  ten  or 
twelve  years. 

Gambling  seems  to  be  a  national  vice  with  them.  It  is  universal  and 
irrepressible.  It  is  in  full  blast  in  every  shape — lottery,  tan,  and  all  other 
forms.  They  barricade  against  the  police  to  prevent  surprise.  We  saw 
it.     You  can  see  it.     Why,  we  ask,  do  the  police  not  suppress  it? 

The  opium  den  is  no  less  destructive.  It  is  found  all  over  Chinatown. 
It  would  seem  as  though  they  all  indulge.  And  not  content  with  that, 
they  are  diligent  in  the  induction  of  others  into  the  accursed  habit.  The 
dens  are  everywhere,  and  we  are  assured  that  white  men,  women,  boys, 
and  girls  are  continually  made  victims  of  that  deadly  drug.  From  this 
charnel  house  of  depravity  and  disease  the  Chinese  cook,  nurse,  waiter, 
and  domestic  servant  of  all  work  issues  in  the  morning,  after  stewing  all 
night,  to  the  duties  of  his  office  in  the  mansion  of  his  white  employer.  The 
fact  of  thirty  thousand  men,  including  but  three  thousand  women,  would 
itself  suggest  unheard  of  %ace.  But  when  it  is  such  men,  such  women,  and 
such  children,  such  crowded  conditions,  such  usages  and  laws,  did  Sodom 
itself  ever  witness  such  scenes  as  Chinatown  portrays  ? 

Your  committee  found  evidence  of  all  these  things;  saw  them,  ripe, 
plenty,  palpable,  and  scarcely  making  an  effort  at  concealment.  Our 
wonder  was,  where  are  the  police?  where  are  the  Courts?  where  the 
Sheriff?  the  detectives?  Alas  !  they  are  all  there.  Do  they  know  of  these 
things?  Without  doubt,  if  they  are  not  blind.  Why  then  are  they  not 
suppressed,  prosecuted,  stamped  out?  This  is  something  your  committee 
could  not  fathom,  and  no  one  in  San  Francisco  could  find  out  for  us.  It 
is  said  that  the  Cliinese  Companies  buy  the  upper  offices  and  Courts,  and 
the  privilege  of  defying  our  law.  Your  committee  is  slow  to  credit  so 
sweeping  a  charge.  But  the  fact  remains  that  the  police  do  not  see,  the 
Prosecuting  Attorney  does  not  pursue,  the  Courts  permit  the  most  flagrant 
cases  to  be  continued;  and  these  abominations  go  on,  and  we  can  give  no 
reason  why. 

We  are  constrained  to  commend  this  neglect  to  your  attention,  and  to 
recommend  such  legislation  as  will  inspire  them  with  a  higher  sense  of 
duty,  and  arm  them  with  ample  powers  to  correct  these  terrible  abuses. 
The  people  of  California  are  of  one  mind  on  this  great  issue,  and  the  official 
staff"  of  the  State  should  take  notice  and  plant  their  feet  on  the  same  side. 

Your  committee  next  proceeded  to  hear  testimony  as  to  Chinese  immi- 
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gration,  and  the  powers  and  duties  of  the  State  in  relation  thereto.  H.  L. 
Knight,  of  San  Francisco,  was  presented  before  your  committee,  and 
among  other  things  said: 

"  Few  questions  are  more  vital  to  the  people  of  California  than  this 
of  Chinese  immigration.  It  will  soon  absorb  all  others,  unless  it  can 
be  settled  as  the  people  desire.  Your  part}'  platforms  promise,  and 
you  are  all  personally  pledged  to  do  all  that  the  State  may  do,  under 
the  Constitution  of  our  great  country,  to  rid  our  State  of  any  further 
influx  of  Chinese,  and  to  induce  those  who  are  here  to  go  hence  and 
come  no  more.  You  have  promised  that  you  will  inquire  and  find  out 
what  the  State  may  do,  and  apply  it  with  a  fearless  hand.  Should  this 
inquirv  reach  down  to  the  foundations  of  our  Government,  and  be  the 
means  of  reminding  the  central  power  that  our  States  have  some  reserved 
rights,  and  our  people  other  reserved  rights,  which  are  not  at  the  mere}'' 
of  Washington,  and  be  the  means  of  better  defining  our  Federal  rela- 
tions, and  putting  some  restraints  on  centralization,  you  will  not  shrink 
from  it.  It  is  a  dogma  of  one  of  the  great  political  parties  that  States  have 
certain  rights  which  the  Federal  Government  is  bound  to  respect.  There 
has  been  a  tendency  of  late  to  forget  this  axiom.  In  many  ways  we  have 
had  good  reason  to  complain,  and  the  sooner  a  better  definition  is  attained 
the  better  it  will  be  for  us  all.  The  Union  is  the  strongest  and  the  most 
secure  when  the  just  rights  of  all  concerned  are  admitted  and  respected. 

"  There  is  no  question  on  which  the  people  of  California  will  yield  you  a 
more  cordial  support  in  demanding  all  that  is  right  for  the  State  than  this 
of  the  Chinese.  If  you  can  show  that  Washington  has  assumed  too  much, 
gone  too  far,  and  overdone  its  utmost  power  in  this  Chinese  treaty;  that  it 
is  unauthorized,  illegal,  void,  and  should  for  that  reason  be  set  aside;  the 
people  will  support  you,  and  give  you  the  palm  and  prestige  you  so  much 
desire.  I  hope  to  con\-ince  you  that  the  State  has  a  plenary  power  over 
this  Chinese  immigration,  and  all  treaties  to  the  contrary  are  void,  because 
unwarranted  by  the  terms  of  the  Constitution,  and  in  defiance  of  some  of 
its  plainest  stipulations.  I  hold  these  truths  to  be  self-e^ddent,  or  capable 
of  an  absolute  demonstration: 

'^First — That  all  sovereign  States  have  ever  held,  and  do  now  proclaim, 
the  right  to  exclude  from  a  residence  in  their  domain  all  persons  obnoxious 
to  them,  and  at  their  pleasure  to  banish,  expel,  and  forbid  the  return  of  all 
such  persons. 

^^ Second — That  when  the  armies  of  the  King  of  England  left  these  United 
States,  each  State  at  once  took  upon  itself  an  absolute  sovereignt}^  with  all 
the  rights  pertaining  to  the  same. 

^^  Third — That  when  the  Union  was  formed,  each  State  }aelded  up  to  the 
Federal  Oovernment  certain  of  these  sovereign  powers,  and  forbade  the 
States  to  exercise  certain  others. 

^"Fourth — As  to  these  powers,  ceded  and  forbidden,  the  States  were  de- 
prived of  them;  but  as  to  all  others,  the  States  retained  them  intact,  as  at 
the  first. 

"  Fifth — That  the  Federal  Government  could  take  no  other  or  further 
powers  without  an  amendment  to  the  Constitution,  ratified  ]jy  three  fourths 
of  the  States;  and  never  by  inference,  implication,  or  construction. 

"  Sixth — That  the  power  to  regulate  immigration  was  never  granted  to 
the  Federal  Government,  and  never  forbidden  to  the  States,  and  therefore 
remains  with  the  State  intact. 

"  Seventh — That  the  power  to  regulate  naturalization  could  not  include 
immigration,  as  the  lesser  can  not  include  the  greater;  and  had  it  been 


so  intendt'd.  it  were  easy  to  have  said  naturalization  and  immigration.  It 
was  not  said,  and  the  fair  inference  is  that  it  was  not  intended. 

■'  Eighth — That  the  power  to  regulate  commerce  stands  in  the  same  con- 
dition precisely:  and  if  intended  to  include  immigration  would  have  said  so. 

'"Ninth — From  the  fact  that  it  was  stipulated  in  the  Constitution  that 
citizens  of  the  United  States  should  be  free  to  travel  and  settle  in  any 
State  they  might  please,  it  is  a  fair  inference  that  none  others  could  be 
forced  into  a  State  without  its  permission.  If  the  United  States  could 
inject  whom  they  please,  why  this  grant  as  to  citizens? 

''  Tenth — True,  no  State  has  ever  seemed  to  use  this  right  of  exclusion  : 
but  a  State  loses  no  power  by  non-user.  There  originally,  never  ceded 
awav,  it  is  there  vet:  and  rests  in  the  State  of  California,  as  in  all  other 
States. 

'"Eleventh — The  treaty-making  power  could  neitlier  add  to  nor  diminish 
the  powers  of  the  General  Government.  Only  an  amendment  could  do  that, 
approved  by  the  President.  Senate,  and  House,  and  ratified  by  three  fourths 
of  the  States. 

"  Ticelftli — The  treaty-making  power  is  an  inferior  ])ower  to  this,  vasth' 
inferior,  and  surely  could  not  do  what  required  all  these. 

^'Thirteenth — The  Constitution  reads  thus:  "  This  Constitution.  Acts  of 
Congress  made  in  pursuance  of  it.  and  all  treaties,  shall  be  the  supreme 
law  of  the  land.'  The  treaties  must  be  in  pursuance  of  the  Constitution. 
These  words  fiow^over  to  the  treaty  clause  of  necessity.  The  sense 
requires  it.  Reason  and  justice  require  it.  The  security  of  liberty 
requires  it.  The  best  sense  of  all  mankind  demand  it.  What!  forbid 
Congress  to  pass  any  Act  'not  in  pursuance  of  the  Constitution.'  and  then 
clothe  the  President  and  Senate  Avith  a  carte  blanche  to  set  aside  all! 
Never!  Our  fathers  never  meant  such  a  thing.  The  States  would  never 
have  ratified  such  a  Constitution.  We  would  not  now  grant  such  a  power. 
The  Republic  and  liberty  are  at  an  end  if  any  treaty  can  be  made,  and 
held  valid,  that  is  not  in  harmony  with  the  Constitution. 

"  Eoitrteenth — The  regulation,  then,  of  immigration,  is  with  the  State 
always,  except  as  to  citizens  of  the  United  States  who  expressh'  reserve  to 
themselves  the  right  to  go  to  any  State  and  settle  therein,  even  against  the 
will  of  the  State:  persons  eligible  for  naturalization,  .seeking  the  country 
for  that  purpose,  and  in  their  period  of  probation,  and  commercial  per- 
sons, permitted  to  reside  and  domicile  for  commercial  purposes,  and  no 
other. 

"'Fifteenth — Any  treaty  pretending  to  admit  any  other  than  these  jjer- 
sons,  to  an}'  State  of  this  Union,  is  therefore  void.  Ijecause  it  ^'iolates  a 
reserved  right  of  the  sovereign  citizen  that  he  alone  should  go  from  State 
to  State  at  his  pleasure:  it  ^•iolates  the  reserved  right  of  the  State  in  this, 
that  it  forces  a  Chinaman  into  the  State,  whereas,  the  State  only  agreed 
to  accept  citizens,  and  it  violates  the  Constitution  of  the  country  in  this, 
that  it  assumes  a  power  never  granted  to  the  entire  Federal  Government. 

"  In  this  regard  a  joint  resolution  of  the  Senate  and  Assembly,  setting 
forth  these  facts — calling  for  their  consideration — and  a  re^^se  of  all  our 
foreign  treaties  affected  thereby,  would  be  highly  commendable.  At  the 
same  time  the  Attorney-General  might  be  directed  to  make  a  case,  force 
an  issue  in  the  Supreme  Court  of  the  nation,  and  let  all  men  know  that 
the  people  and  State  of  California  know  their  just  rights  and  dare  main- 
tain them. 

"  The  time  is  ripe,  the  whole  nation  is  ready,  should  the  Supreme  Court 
take  adverse  ground,  to  carry  the  matter  to  the  Congress  and  Senate,  and 
declare  that  all  treaties  must  be  abrogated  that  pretend  to  force  upon  an}' 


State  of  this  Union  such  cheap,  servile,  slave  labor  as  that  of  the  Chinese 
now  flooding  and  ruining  this  State.  Bills  might  he  prepared  in  accord- 
ance with  this  view,  forbidding  the  admission  of  even  one  more  Chinaman, 
under  any  eircamstances,  to  reside  and  make  his  living  here  in  competi- 
tion with  our  people. 

"  In  view  of  the  fourteenth  amendment  to  the  Constitution  of  the  United 
States,  those  who  are  here  with  lawful  right,  must  have  tlie  equal  protec- 
tion of  our  law.  .  But  we  can  number  them,  give  them  certificates  of  their 
presence;  and  after  that  date  catch  and  punish,  and  deport  all  found 
among  us  who  have  no  certificate,  on  the  ground  that  the}-  have  stolen 
over  our  borders  without  permission,  and  invaders  and  frauds  have  no 
rights  we  are  bound  to  respect.  Our  State  should  at  all  times  be  a  great 
highway  for  all  the  people  of  the  world,  of  every  race,  color,  religion,  or 
condition,  to  travel,  and  reside  for  a  season,  for  their  health,  pleasure, 
amusement,  education,  or  on  any  special  mission  or  eccentric  enterprise; 
for  none  to  settle  down,  to  live  and  make  a  livdng  among  our  people,  unless 
the  State  makes  them  welcome,  or  they  come  to  us  on  the  plea  of  citizen- 
ship or  eligibility  therefor.-' 

Let  us  suppose  now  that  all  the  foregoing  is  a  mistake,  not  true,  not  log- 
ical, not  law,  not  practical  good  sense,  that  the  treaty  is  valid  and  the 
supreme  law,  and  the  State  and  the  people  have  no  rights,  l)ut  under  the 
shadow  of  the  Federal  Courts,  what  then  remains  to  us  ?  What  can  we 
do  to  invite  the  absence  of  the  Chinese,  and  discourage  their  coming  ? 

jNIuch  !  The  Chinese  are  naturally  a  criminal  people,  so  far  as  our  laws 
are  concerned.  Should  our  statutes  be  faithfully  and  fully  executed  by 
our  officials,  our  country  would  not  be  tolerable  for  them,  and  most  of  them 
would  soon  speed  away,  never  to  return.  We  have  others  born  here,  or 
raised  here,  who  would  naturally  fall  into  line  with  us,  rather  than  return 
to  China.  But  it  is  notorious  that  our  laws,  so  far  as  the  Chinese  are  con- 
cerned, are  a  mere  farce.  By  some  potent  alchemy,  they  have  the  ear  of 
the  police  and  the  prosecuting  officers.  They  escape  where  white  men 
would  be  seized  with  avidity,  and  prosecuted  with  vigor.  Our  laws  forbid 
slavery  in  any  and  every  form.  ''John  "  is  a  great  slaveholder,  as  well  as 
a  slave.  Make  it  a  felony  for  any  person  to  claim  or  pretend  to  claim  any 
other  person  as  a  slave,  and  punish  every  act  to  support  such  claim,  and 
all  who  aid  in  its  enforcement. 

We  are  proud  of  our  laws,  which  demand  equal  protection  for  all.  "John  " 
is  much  given  to  despise  all  that,  to  defy  our  law,  to  adjudge  cases  on 
Chinese  law,  and  to  enforce  the  same  by  threats,  penalties,  and  even  death. 
We  might  surely  prosecute  all  such  offenders  against  the  majesty  of  the 
Republic  as  felons.  Let  us  have  a  law  to  do  so,  and  root  them  all  out. 
This  would  touch  their  great  companies,  and  perhaps  drive  them  all  from 
the  State.  We  have  a  restriction  Act  against  "  John  "  coming  to  our  State, 
except  through  a  regular  channel.  We  are  told  that  "  John  "  steals  over  our 
borders,  and  otherwise  swears  himself  in,  and  enters  through  false  papers. 
And  though  he  come  as  a  merchant,  a  student,  the  nephew  of  his  rich 
uncle,  once  in,  we  find  him  a  ragpicker,  or  a  day  worker.  We  Avant  a 
bill  that  at  any  time  within  two  years,  any  person  found  guilty  of  said 
stealing  in,  or  false  swearing  in,  shall  be  deemed  a  felon,  punished  and 
deported.  This  would  greatly  discourage  many  of  those  who  slip  so  easily 
through  the  Custom  House  and  Court. 

We  would  also  recommend  a  law  to  give  all  Chinamen  convicted  of  crime 
and  sentenced  to  less  than  five  years,  the  option  of  at  once  returning  to 
China,  to  come  no  more.  The  Chinaman  is  a  slave  and  a  slaveholder. 
His  form  of  slavery  is  varied,  and  based  on  various  conditions  and  pre- 
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tenses.  It  is  feudal,  family,  and  chattel;  and  ma}' have  still  more  forms 
that  we  do  not  comprehend.  But  it  all  flourishes  in  Chinatown,  and  is  the 
basis  of  a  great  deal  of  crime,  strife,  litigation,  and  trouble.  Our  Courts 
are  often  used  to  enforce  these  claims.  Why  should  we  not  forbid  the 
whole  of  it,  and  make  a  law  that  it  shall  be  a  felony  for  any  person  to 
claim  and  exercise  control  over  another  in  any  manner  or  form  unknown 
to  and  unauthorized  by  the  laws  of  California,  and  a  misdemeanor  for  any 
person  to  aid,  abet,  or  be  an  accessory  to  the  same.  It  is  known  that 
women  and  children,  even  white  ones,  are  held  and  being  raised  as  slaves 
for  sale,  and  it  is  infamous  that  such  things  should  be  in  the  land  of  the 
free  and  the  home  of  the  brave.  Let  us  suppress  crime  and  slavery,  and 
we  shall  have  done  much  to  expel  the  Chinese. 

Your  committee  were  much  impressed  with  the  testimony  given  before 
it,  and  in  particular  the  ideas  advanced  by  Mr.  Knight;  and  while  not 
having  considered  the  legal  questions  presented  by  Mr.  Knight  sufficiently 
to  pass  judgment  thereon,  your  committee  believes  that  he  has  suggested 
matters  that  are  worthy  of  ver\^  serious  consideration. 

J.  LENAHAX,  Chairman. 

J.  ROTH. 

B.  V.  SARGENT. 

P.  J.  CRIMMINS. 

H.  C.  GESFORD. 

W.  H. PATTERSON. 

E.  B.  CONKLIN. 
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Sacramento,  February  17,  1887. 

Mr.  President:  Your  Committee  on  River,  Harbor,  and  Coast  Defenses 
beg  leave  to  submit  the  following  report: 

By  appointment,  at  ten  o'clock  a.  m.,  February  5,  1887,  the  Committee 
on  River,  Harbor,  and  Coast  Defenses  met  at  the  Palace  Hotel,  San  Fran- 
cisco, Major-General  0.  0.  Howard,  United  States  Army,  commanding 
the  Division  of  the  Pacific,  and  Colonel  George  H.  Mendell,  Corps  of 
Engineers,  United  States  Army,  in  charge  of  fortifications,  and  was  taken 
by  these  gentlemen  to  visit  the  various  fortifications  about  San  Francisco 
Harbor. 

The  first  point  visited  was  Fort  Mason.  The  fortifications  here  consist 
of  two  earthen  barbette  batteries  (batteries,  in  which  the  guns  are  mounted 
.  so  as  to  fire  over  the  top  of  the  parapet) ,  hastily  constructed  during  the 
civil  war  for  temporary  service.  They  are  armed  with  obsolete  ordnance, 
and  in  their  present  condition  could  form  no  part  in  the  defense  of  the 
harbor. 

At  Alcatraz,  the  next  point  visited,  the  works  are  of  a  more  prominent 
nature,  but  unfinished.  Four  15-inch  Rodman  smooth-bore  guns  are 
mounted,  as  are  also  a  few  minor  pieces.  Since  1876  no  work  has  been 
done  on  these  fortifications,  and  they  would  form  little  more  than  a  protec- 
tion to  the  torpedoes  which  might  be  planted  in  the  harbor. 

At  Angel  Island  are  three  earthen  barbette  batteries,  built  over  twenty 
years  ago.  They  were  intended  for  temporary  service,  and  are  now  in 
ruins;  their  ordnance  is  obsolete,  and  their  gun  carriages  were  long  since 
condemned. 

At  Lime  Point  and  its  vicinity  are  three  barbette  batteries,  well  located, 
but  unfinished.    There  is  but  one  gun  mounted  in  but  one  of  these  batteries. 

Fort  Winfield  Scott  is  a  brick  casemated  structure  of  three  tiers,  and 
platforms  on  top  for  mounting  guns  in  barbette.  It  was  commenced  in 
1853,  and  intended  to  withstand  the  navies  of  that  day.  There  are  in  this 
building  thirty-two  10-inch  Rodman,  sixteen  8-inch  converted  rifles,  some 
few  Columbiads,  and  about  fifty-four  other  guns  of  obsolete  pattern.  The 
best  gun  in  this  fort — the  8-inch  converted  rifle — has,  when  fired  with  its 
service  charge  of  powder,  only  a  penetration  of  eight  inches  of  wrought  iron 
at  one  thousand  yards.  A  modern  war  vessel  could  lie  out  of  range  of  the 
guns  of  this  fort  and  with  a  few  shots  knock  the  entire  structure  to  pieces, 
and  render  every  one  of  the  guns  unserviceable. 

On  the  hill,  back  of  Fort  Scott,  is  an  earthern  barbette  battery,  left 
unfinished  in  1876.  There  are  mounted  in  it  eleven  15-inch  Rodman  guns. 
Their  carriages  are  so  old  that  the  guns  cannot  be  fired  with  their  service 
charges,  hence  even  their  maximum  effect  is  not  attainable. 

In  the  forts  in  the  harbor  are  stored  some  torpedo  cases,  but  these  are 
not  ready  for  use,  nor  is  the  number  sufficient  to  properly  plant  the  harbor. 


The  committee  here  quotes  from  the  report  of  the  Board  on  fortifications 
or  other  defenses,  appointed  by  the  President  in  1885:  "  The  coast  fortifi- 
cations, which  in  1860  were  not  surpassed  by  those  of  any  country  for  effi- 
ciency, either  for  offense  or  defense,  and  entirely  competent  to  resist  vessels 
of  war  of  that  period,  have  since  the  introduction  of  rifle  guns  of  heavy 
power,  and  of  armor  plating  in  the  navies  of  the  world,  become  unable  to 
cope  with  modern  iron  or  steel-clad  ships  of  war,  far  less  to  prevent  their 
passage  into  ports  destined  for  attack.  Prior  to  1860,  the  largest  gun  was 
the  10-inch  Rodman,  the  energy  of  whose  projectiles  was  some  two  thou- 
sand foot-tons.  The  forts  of  that  period  were  more  than  competent  to 
resist  its  projectiles;  it  should  form,  therefore,  no  subject  of  reproach  because 
at  present  they  cannot  withstand  the  shock  of  twenty  thousand,  thirty  thou- 
sand, and  forty-five  thousand  foot-tons,  without  mentioning  the  new  guns, 
which  expect  to  deliver  sixty-one  thousand  foot-tons  of  energy." 

In  the  past  ten  years,  foreign  nations  have  spent  millions  of  money  in 
perfecting  heavy  ordnance,  so  that  now  we  would  have  to  protect  San 
Francisco  against  guns  which  will  send  over  a  ton  of  metal  from  the  deck 
of  a  vessel  nine  miles  away. 

Modern  war  vessels  are  protected  by  iron  armor  too  thick  for  any  guns 
we  have  to  penetrate. 

During  these  years  in  which  the  conditions  of  defense  have  totally 
changed,  Congress  has  made  no  appropriations  for  the  construction  of 
fortifications  capable  of  withstanding  modern  ordnance. 

From  1875  to  1881  only  one  hundred  thousand  dollars  was  appropriated 
yearly  for  the  repair  and  preservation  of  all  the  fortifications  of  our 
country.  This  was  increased  in  1881,  to  one  hundred  and  seventy-five 
thousand  dollars  yearly,  and  was  found  to  be  insufficient.  So  that  our 
defenses  are  in  worse  condition  to-day  than  they  were  eleven  years  ago. 

San  Francisco,  the  second  harbor  in  importance  in  our  country — has 
property  subject  to  ransom,  amounting  to  three  hundred  and  fifty  millions 
of  dollars;  the  navies  of  England,  Germany,  Italy,  Japan,  and  Chili, 
have  vessels  that  could  lie  out  of  range  of  the  guns  of  our  forts  and  shell 
our  city  to  destruction  if  their  demands  were  not  paid — received  three 
thousand  four  hundred  and  thirty-five  dollars  in  1885,  and  1886,  for  gen- 
eral repairs,  and  a  special  allotment  of  three  thousand  dollars  for  some 
particular  repairs.  Since  July,  1886,  she  has  received  nothing.  Recom- 
mendations for  permanent  defenses  have  been  made,  which  include 
armored  turrets,  floating  batteries,  torpedo  boats,  mortar  batteries,  subma- 
rine mines,  and  modern  ordnance  of  from  eight  inches  to  sixteen  inches 
caliber.  These  defenses  require  time  for  their  construction,  and  in  addi- 
tion to  this,  we  are  dependent  for  our  armor  and  heavy  ordnance  upon 
foreign  establishments. 

We  again  quote:  "The  workshops  of  Europe,  with  all  their  facilities  for 
turning  out  this  material  (heavy  ordnance  and  armor),  are  now  fully 
occupied  by  the  demands  upon  them.  Experience  has  shown  that  the  few 
experimental  orders  already  given  from  this  country  are  filled  only  after 
long  delays;  and  it  is  impossible  to  estimate  the  time  required  for  the 
delivery  of  the  large  quantities  we  urgently  need.  INIoreover,  war  would 
at  once  put  a  stop  to  such  importations,  and  leave  us  helpless  in  the  emer- 
gency. 

On  the  other  hand,  if  our  Government,  instead  of  building  vaults  to 
store  away  the  nation's  money,  would  place  one  or  two  of  our  navy-yards 
in  such  a  condition  that  instead  of  relying  upon  England  for  our  cannon 
we  could  have  all  the  facilities  at  home,  not  only  gi\dng  employment  to 
some  four  thousand  or  five  thousand  of  our  countrymen,  encouraging  home 
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industries,  ])romoting  the  nation's  wealth,  but  also  rendering  our  defenses 
independent  of  other  countries.  San  Francisco  may  be  shelled  by  vessels 
lying  in  the  open  sea  two  or  three  miles  off  the  Cliff  House,  and  there  are 
no  guns  in  this  country  of  sufficient  size  and  caliber  to  effectively  meet 
this  attack. 

The  committee  finds  that  the  fortifications  of  San  Francisco  are  out  of 
date,  and  inadequate  for  the  defense  of  its  harbor;  that  since  1876  no 
moneys  have  been  appropriated  which  could  be  employed  to  improve  these 
fortifications;  that  there  is  not  a  single  modern  gun  on  this  coast,  and  no 
means  of  procuring  them  except  by  purchase  abroad;  that  the  gun  car- 
riages are  of  old  style,  and  not  adapted  to  modern  warfare;  that  torpedoes 
might  be  planted  in  interior  channels,  but  that  no  means  of  exploding  or 
protecting  them  exist.  Even  if  heavy  modern  guns  were  in  the  east,  from 
their  great  weight  it  would  be  impossible  to  transport  them  here  over 
existing  railroad  bridges  and  trestles;  and  that  if  the  defense  of  this  har- 
bor was  now  undertaken  with  full  supply  of  means,  it  would  be  impossible 
to  complete  the  projected  system  of  defense,  including  the  armament,  in 
less  than  three  years.  San  Francisco  is  now  subject  to  bombardment  from 
the  open  sea,  without  power  of  defense;  her  channels  are  open  to  the 
advance  of  a  hostile  fleet,  and  there  are  no  means  at  hand  to  make  serious 
resistance. 

It  is  not  the  purpose  of  the  committee  to  suggest  plans  of  defense,  but 
to  call  attention  to  our  condition.  We  are  totally  unprotected,  and  it  will 
require  three  years  at  least  to  protect  us.  While  foreign  nations  have  been 
experimenting  with  ordnance  and  armored  defenses  to  withstand  it,  the 
United  States  have  done  nothing.  Although  it  is  impossible  to  predict 
what  future  improvements  will  bring  forth  in  the  way  of  ordnance,  we  can 
emphatically  state  that  present  improvements  have  rendered  utterly 
worthless  defenses  projected  years  ago. 

It  is  time,  then,  to  arouse  ourselves  and  ask  for  that  protection  which 
Congress  owes  us.  The  people  are  taxed  in  order  that  Congress  may  pay 
the  debts  and  pro\dde  for  the  common  defense  and  general  welfare  of  the 
United  States.  Our  defense  has  not  been  pro\dded  for,  and  yet  there  is 
complaint  that  no  way  is  known  to  use  the  money  flowing  into  the  Treas- 
ury. 

Our  fortifications  are  years  behind  those  of  the  other  great  nations  of  the 
earth,  and  yet  Congress,  until  recently,  has  remained  inactive  and  heedless. 
We  are  all  apt  to  overlook  the  vast  expenditures  of  life  and  money  which  our 
wars  have  cost  us,  and  fasten  our  attentions  upon  the  results  obtained.  This 
past  policy  has  made  our  military  history  a  succession  of  blunders,  to  pre- 
vent a  recurrence  of  which  we  must  accept  and  act  upon  the  maxim,  "  In 
peace  prepare  for  war." 

Your  committee  recommend  that  our  Senators  be  instructed,  and  our 
Congressmen  be  requested,  to  immediately  urge  such  appropriation  as  A\'ill 
protect  our  harbors  against  all  foreign  invasions. 

B.  F.  LANGFORD,  Chairman. 
P.  J.  CRIMMINS. 
J.  R.  SPELLACY. 
F.  J.  PINDER. 
J.  D.  BYRNES. 
Philip  S.  Fay,  Secretary. 


REPORT 


SENATE  COMMITTEE  ON  MILITARY  AFFAIRS 


REPORT. 


Senate  Chamber,  Sacramento,  )• 
February  26,  1887.  \ 

Mr.  President:  Your  Committee  on  Military  Affairs,  having,  in  con- 
junction with  a  similar  committee  from  the  Assembly,  visited  and 
inspected  the  various  armories,  militia,  ordnance,  and  accouterments  of 
the  following  companies,  stationed  at  San  Francisco,  Sacramento,  Stock- 
ton, San  Jose,  and  Los  Angeles,  beg  leave  to  present  the  following  report 
as  the  result  of  their  investigation,  and  to  offer  such  recommendations  as 
are  deemed  absolutely  necessary  and  proper  for  the  advancement  of  the 
military  department  of  the  State  of  California. 

On  Friday  evening,  February  fourth,  we  visited  the  various  companies 
comprising  the  Second  Brigade  (stationgd  at  San  Francisco)  in  the  follow- 
ing order: 

The  first  place  we  ^^sited  was  the  armory  of  the  Second  Artillery  Reg- 
iment, located  at  No.  120  Grove  Street,  where  we  found  the  regiment, 
under  command  of  Lieutenant-Colonel  Wilder,  drawn  up  in  single  file 
front,  across  the  floor,  ready  to  receive  us.  The  companies  of  this  regi- 
ment which  appeared  were:  Company  "  G,"  Captain  James  Reinfeld,  had 
sixty-three  men  in  line  (within  a  dozen  of  full  ranks);  Company  "  F," 
Captain  P.  Loring,  had  fifty  men  present;  Company  "E,"  Captain  John 
Flynn,  had  forty-two  men  present;  Company  "D,"  Captain  George  Bigley, 
had  thirty-seven  men  present:  Compan}'  "  C,"  Captain  A.  Huber,  had 
sixty  men  present:  Company  "  H,"  Captain  William  Waters,  had  sixty- 
eight  men  in  line;  Light  Battery  "A,"  under  command  of  Captain  Sime, 
had  forty  men  in  line.  The  companies  named  made  a  fine  appearance, 
and  their  armory  appeared  in  a  clean  and  orderl}'-  condition. 

Thence  we  visited  the  armories  of  Companies  '' C,"  '•  F,"  and  "G,"  of 
the  First  Infantry  Regiment,  at  324  Post  Street.  Company  "C,"  under 
command  of  John  E.  Klein,  had  fifty  uniformed  men  in  line;  Company 
"  F,"  Captain  R.  Loughery,  sixty-one  men;  and  Company  "  G,"  seventy 
men,  all  of  whom  made  a  fine  appearance. 

We  next  visited  and  inspected  the  armory  and  accouterments  of  the 
Third  Regiment,  corner  of  New  Montgomer}^  and  Howard  Streets,  where 
we  found  the  various  companies  drawn  up  in  full  ranks,  almost  to  a  man,  in 
the  following  order:  Company  "A,"  Captain  Robert  Cleary ;  Company  "B," 
Captain  Thomas  Drady;  Company  "C,"  Captain  Henry  Levy;  Company 
"D,"  Captain  J.  O'Connor;  Company  "E,"  Captain  Miles  McCormack; 
Company  "F,"  Captain  James  F.  Smith;  Company  "G,"  Captain  Daniel 
J.  DriscoU;  Cadet  Corps,  Captain  S.  J.  Ruddell.  The  men  drilled  in 
excellent  order,  and  with  great  precision  of  the  various  movements,  under 
the  direction  of  Major  Thomas  F.  Barry. 

The  remaining  companies  of  the  First  Infantry  were  next  visited  at 
their  armory  on  New  Montgomery  Street,  where  we  found  the  regiment  in 


the  following  order:  Company  "B,"  Captain  Burdick,  had  forty-eight  men 
in  line;  Company  "D,"  Captain  Jensen,  had  fifty -one  men  in  line;  Com- 
pany "A,"  Captain  McMenomy,  had  fifty-three  men  in  line;  Company 
"H,"  Captain  H.  P.  Bush,  had  forty-eight  men  in  line. 

The  last  place  visited  was  the  armory  of  the  "  San  Francisco  Hussars," 
the  only  cavalry  company  in  the  city,  located  on  Minna  and  New  Mont- 
gomery Streets;  here  fifty-five  men,  mider  command  of  Captain  C.  C. 
Keene,  made  a  very  creditable  appearance. 

This  closed  our  visit  and  inspection  of  the  militia  in  San  Francisco;  and 
we  next  directed  our  attention  to  the  brigades  located  in  the  various  other 
counties  throughout  the  State,  as  folloAvs: 

On  Thursday  evening,  February  10,  1887,  we  visited  and  inspected  the 
First  Artillery  Regiment  of  Sacramento,  under  command  of  Colonel  T. 
W.  Sheehan,  at  their  armory,  corner  Sixth  and  L  Streets.  The  ranks  were 
almost  full,  and  more  men  would  have  been  in  line  had  there  been  a  suffi- 
cient supply  of  presentable  uniforms.  The  companies  that  participated 
were  "A,"  "  B,"  "  E,"  and  ''■  G,"  of  Sacramento,  and  Company  "  F,"  of  t^e 
Town  of  Woodland,  fifty  in  number,  under  command  of  Captain  Curson. 
The  men  appeared  neat  and  orderly,  but  your  committee  took  special  notice 
of  the  worn  out  condition  of  their  uniforms,  and  the  almost  useless  state 
of  the  muskets. 

On  Friday  evening,  February  eleventh,  we  visited  the  armory  of  the 
"Third  Brigade,"  with  headquarters  at  Stockton.  The  companies  of  this 
brigade  are  Company  "A,"  fifty-two  men,  under  command  of  J.  B.  Douglas; 
Company  "B,"  fort3^-nine  men,  under  command  of  J.  J.  Nunan.  With  the 
exception  of  the  worn  out  condition  of  the  uniforms,  the  regiment  appeared 
in  an  orderly  condition. 

On  February  twelfth  we  visited  the  "  Fifth  Infantry,"  comprising  one 
company  (Company  "B,"),  forty-four  strong,  under  command  of  Captain 
Albert  K.  Whitton,  located  at  San  Jose.  Here,  also,  we  found  the  uni- 
forms in  the  same  condition  as  aforestated — much  worn  and  soiled — and 
the  muskets  entirely  worn  out  and  almost  unfit  for  use. 

On  Sunday,  February  twentieth,  we  directed  our  visit  to  the  southern 
part  of  the  State,  and  inspected  the  militia  stationed  at  Los  Angeles,  viz.: 
"  Seventh  Infantr}'  Battalion,"  commanded  by  Major  AVilliam  H.  Russell. 
The  companies  comprising  this  battalion  are  Company  "A,"  A.  B.  Chap- 
man in  command,  of  forty -seven  men;  Company  "C,"  forty -seven  men, 
under  command  of  M.  L.  Starin.  After  a  close  inspection  we  found  the 
uniforms  in  a  dilapidated  and  threadbare  condition,  and  the  guns  old  and 
unfit  for  use. 

This  concluded  our  visits,  and  after  a  thorough  investigation  of  the 
equipments,  etc.,  of  the  various  companies  aforenamed,  your  committee 
desire  to  make  the  following  report  and  recommendations  relative  to  the 
National  Guard  of  California.  We  found  everything  in  excellent  condi- 
tion, the  property  of  the  State  well  taken  care  of,  and  the  discipline  of  the 
troops  to  be  such  that  justly  merits  their  highest  commendation.  On  the 
whole,  the  following  regiments  of  the  National  Guard  of  California,  and 
their  officers,  deserve  great  praise  and  recognition  from  the  State:  Second 
Brigade,  Brigadier-General  AVm.  H.  Dimond;  First  Brigade,  Brigadier- 
General  John  R.  Mathews;  Seventh  Infantry  Battalion,  Major  William  H. 
H.  Russell;  and  Third  Infantry  Regiment,  Major  Thomas  F.  Barry,  whose 
efforts  and  endeavors  have  always  been  in  behalf  of  the  National  Guard. 

In  fact,  we  believe  that  the  National  Guard  of  California  (in  point  of  num- 
bers, discipline,  and  soldierly  bearing,  drill,  and  general  efficiency)  can 
compare  favorably  with  any  similar  organization  in  the  United  States.    A 


great  drawback,  however,  to  the  complete  efficiency  of  the  Second  Brigade 
is  a  want  of  suitable  armories. 

The  companies,  in  place  of  being  scattered  about  (here  and  there)  in 
different  and  unfit  armories,  as  they  are  at  present  (some  not  even  having 
the  necessary  or  suitable  drilling  accommodations),  should  be  in  some 
centrally  located  and  properly  constructed  armory,  owned  by  the  State; 
and,  in  view  of  this  fact,  your  committee  has  carefully  considered  the 
matter,  and  deem  it  would  be  for  the  best  interests  of  the  State,  through 
the  present  Legislature,  to  make  sufficient  appropriation  for  the  erection  of 
a  suitable  building,  as  aforesaid,  in  those  places  where  a  number  of  com- 
panies are  located.  As  it  is  at  present,  in  San  Francisco  the  greatest 
expense  of  the  various  companies  is  for  "  armory  rent,"  and  hence  if  the 
State  had  an  armor}- ,  the  allowances  made  to  companies  could  be  accord- 
ingly decreased,  and  this  reduction  in  the  allowance  would,  in  a  few  years, 
more  than  fully  compensate  the  State  for  the  construction  and  erection  of 
a  "State  Armory;"  therefore,  in  the  opinion  of  your  committee,  the  con- 
struction of  the  same  by  the  State  would  not  only  be  a  benefit  to  the  various 
commands,  but  would  also  greatly  decrease  the  expenses  of  the  military 
department.  The  armories,  as  at  present  located,  are  scattered,  and  in 
case  of  riotous  disturbance,  which  is  always  possible,  the  fact  that  the  arms, 
uniforms,  equipments,  etc.,  of  the  militia  are  stored  in  different  buildings 
throughout  the  city,  would  make  safety  very  insecure. 

Your  committee  were  struck  with  the  shabby  and  threadbai'e  condition 
of  the  uniforms  of  most  of  the  companies  that  appeared,  and  also  took 
special  notice  of  the  worn  out  and  almost  useless  condition  of  the  muskets. 
Upon  inquiry,  it  was  learned  by  your  committee,  that  owing  to  the  insuffi- 
ciency of  the  State  appropriations,  the  companies  in  question  were  unable 
to  procure  new  uniforms;  and  to  do  so  they  would  be  obliged  to  assess 
themselves  in  order  to  provide  a  supply  of  uniforms,  which  in  the  judg- 
ment of  your  committee  should  be  provided  by  the  State.  Many  excel- 
lent and  most  desirable  young  men  would  join  the  ranks  were  they  not 
deterred  by  the  expense  attendant  upon  the  purchase  of  said  uniforms, 
and  we  earnestly  suggest  and  urge  the  importance  of  the  Legislature  act- 
ing favorably  in  behalf  of  the  National  Guard  for  sufficient  appropriation 
to  uniform  and  equip  their  troops;  such  action  would  infuse  new  life  and 
greatly  increase  enlistments;  and  it  seems  but  mere  justice  to  the  men, 
that  the  State  should  relieve  them  from  the  expense  of  buying  clothes 
simply  used  in  its  ser^^ce. 

In  connection  herewith,  your  committee  further  desire  to  say  that  there 
are  at  the  present  time  about  forty  organized  companies  in  the  National 
Guard,  the  maximum  number  fixed  by  law.  It  is  the  opinion  of  this  com- 
mittee, that,  in  order  to  make  the  National  Guard  of  California  more 
effective,  and  to  have  it  second  to  none  of  the  militia  of  the  Eastern  States, 
an  increase  of  ten  additional  companies  in  different  parts  of  the  State 
should  be  made,  which  would  greatly  enhance  interest  in  military  matters, 
and  dispel  any  sectional  feeling  of  jealousy  that  may  exist. 

The  great  usefulness  of  a  State  National  Guard  has  already  been  suffi- 
ciently demonstrated,  not  alone  in  our  own  State,  but  in  many  of  the  States 
abroad.  It  serves  as  an  aid  to  civil  power,  or  as  a  police  or  military  force 
in  an  emergency  (always  at  a  moment's  notice  ready  and  willing  to  re- 
spond for  duty  on  a  call  by  the  authorities),  and  public  safety  of  our  State 
demands  that  we  foster  and  encourage  the  system  of  citizen  soldiery  by 
furnishing  all  the  means  necessary  for  its  advancement. 

In  conclusion,  your  committee  desire  to  say  that  the  importance  of  a 
well  ordered  and  efficient  body  of  citizen  soldiery  in  the  State  of  Califor- 
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nia  cannot  be  overrated,  and  no  doubt  will  command  the  assent  and  sup- 
port of  all  who  give  to  this  subject  anj^  consideration. 

Senate  Bills  Nos.  16  and  120,  relative  to  the  subjects  treated  on  in  this 
report,  in  relation  to  the  National  Guard  of  California,  meet  with  the 
approval    and   indorsement    of   your   committee,    and   they  respectfully 
recommend  and  urge  their  immediate  passage. 
Respectfully, 

D.  J.  McCarthy,  chairman. 


EEPOUT 


Senate  Committee  on  Education, 


REPORT. 


Senate  Chamber,  I 

Sacramento,  February  1,  1887.  j 

Mr,  President  :  Your  Committee  on  Education,  to  whom  leave  was 
granted  to  visit  the  State  University,  and  the  State  Normal  School  at  San 
Jose,  submit  the  following  : 

Your  committee  visited  the  University  at  Berkeley,  and  met  a  cordial 
reception  from  President  Holden  and  the  heads  of  the  several  depart- 
ments. In  the  short  time  allotted  to  our  examination,  we  visited  the 
Departments  of  Agriculture,  Mechanics,  Mining,  Civil  Engineering,  Chem- 
istry, and  the  College  of  Letters.  As  a  whole  we  are  able  to  commend 
the  general  management  of  this  State  institution,  and  believe  the  various 
departments  to  be  in  charge  of  able  and  experienced  professors.  The 
University  is  still  in  its  infancy,  and  the  great  purposes  of  its  organization 
are  scarcely  felt,  yet  it  is  preparing  young  men  and  young  women  in  that 
technical  and  advanced  education  which  will  enable  them  to  become 
leaders  in  the  economic  development  of  the  great  resources  of  the  State. 

We  can  especially  commend  the  Agricultural  and  Viticultural  Depart- 
ments as  of  unusual  merit,  and  which  are  destined  to  reach  with  their 
results  into  every  part  of  the  country.  The  experimental  tests  made,  and 
the  information  disseminated  by  means  of  bulletins,  compensate  many 
fold  for  the  endowment  which  this  department  receives. 

We  find  many  departments  only  partially  equipped  with  apparatus, 
but  the  Regents  have  gone  as  far  as  the  appropriations  would  permit. 

The  Mu.seum  and  Chemical  Laboratory  are  both  crowded  for  room. 
The  Botanical  Garden  is  an  important  feature  and  might  profitably  be 
greatly  extended.  And  the  same  might  be  said  of  the  Observatory  and 
Meteorological  Department.  The  prominence  of  this  State  institution, 
and  the  plan  upon  which  it  has  been  organized,  and  the  results  to  be 
expected  therefrom,  suggest  that,  financially,  the  University  should  be 
liberally  endowed  with  a  permanent  annual  income,  and  not  rely  solely 
upon  the  pleasure  of  State  Legislatures  in  making  appropriations. 

STATE    NORMAL    SCHOOL. 

Your  committee  visited  the  Normal  School  at  San  Jose.  We  found 
President  Allen  and  a  full  corps  of  instructors  busy  training  teachers  for, 
school-room  work.  Permission  was  given  the  committee  to  examine  the 
school-room  works ;  also,  the  magnificent  Normal  School  building,  and 
the  financial  account  for  the  past  two  years.  We  find  this  institution  well 
managed,  and  heard  no  cause  of  complaint. 

Herewith  we  append  a  short  outline  of  Prof.  Allen's  report  to  your  com- 
mittee: "The  total  number  of  pupils  in  attendance  is  seven  hundred  and 
one.  Of  these,  five  hundred  and  forty-two  are  students  of  the  Normal 
School  proper ;   forty-five  are  in  the  Preparatory  Department,  and  one 


hundred  and  fifteen  are  in  the  Training  Department.  All  students  apply- 
ing for  permission  to  attend  the  Normal  are  requested  to  sign  a  statement 
that  they  desire  to  fit  themselves  for  teaching,  and  also  bind  themselves 
to  teach  school  after  leaving  the  institution.  The  Preparatory  Department 
is  of  a  more  recent  creation.  There  were  many  students,  we  found,  who 
would  come  from  a  long  distance,  and  when  examined  for  admission 
would  fail  in  one  or  perhaps  two  branches,  or,  it  might  be,  would  not  be 
quite  sixteen  years  of  age.  These  are  now  received  in  the  Preparatory 
Department,  and,  as  the  law  directs,  are  charged  a  tuition  fee  of  ^SO 
a  year  until  they  are  admitted  regularly  into  the  Normal  proper.  The 
Training  Department,  consisting  of  three  grades,  is  where  the  students 
of  the  Senior  class  are  trained  to  teach.  Each  member  of  that  class  is 
required  to  teach  five  months  during  the  year,  and  this  is  as  much  a  part 
of  the  Normal  course  as  that  of  studying  and  reciting  lessons.  And  in 
granting  diplomas,  the  record  in  the  training  school  is  equally  as  impor- 
tant as  that  of  the  class-room.  In  many  cases  it  is  more  so ;  for  every 
year  we  are  compelled  to  deny  diplomas  to  two  or  three  members  of  the 
Senior  Class,  whose  scholastic  averages  are  excellent,  but  who  strand  in 
the  Training  School.  These  often  go  out  and  teach  one,  two,  or  three 
years,  then  return  and  satisfy  us  of  their  ability  to  properly  conduct  a 
school,  when  the  diploma  is  given.  The  five  hundred  and  forty-two  stu- 
dents are  di\'ided  into  fifteen  classes,  the  number  of  each  class  varying 
from  thirty  to  forty-seven,  and  in  one  class  reaching  as  high  as  fifty-six. 
Once  a  week — usually  on  Saturday  afternoon — all  the  classes  are  given 
special  instructions  in  the  art  of  teaching.  Each  year  we  are  devoting 
more  and  more  attention  to  this  essential  branch  of  the  work." 
Respect  full  V  submitted. 

GESFORD,  Chairman. 


ACCIDEISTTS 


ON 


STREET  CABLE  RAILROADS 


ACCIDENTS  ON  STREET  CABLE  RAILROADS. 


January  4,  1887. 

Shortly  after  four  oY'lock  yesterday  afternoon,  as  car  58  of  Sutter 
Street  line  was  on  its  way  to  the  ferry,  it  collided  with  a  truck  which  was 
standing  on  the  track  near  Battery  Street.  The  front  dashboard  was 
badly  smashed,  and  the  passengers  badly  frightened. — [Daily  Report. 

January  8,  1887.    , 

A  dummy  on  Sutter  Street  ran  into  a  truck  near  Dupont  Street  yester- 
day afternoon.  The  conductor  instead  of  remaining  on  the  car  and  apply- 
ing the  brakes,  jumped  off  to  avoid  danger. — [Daily  Report. 

The  horses  attached  to  a  Polk  Street  car  ran  away,  and  two  female 
passengers  were  thrown  down  while  trying  to  escape  from  the  car.  One 
had  her  chin  cut. — [Daily  Report. 

January  11,  1887. 

Eight  A.  M.  At  the  corner  of  Geary  and  Dupont  Streets,  dummy  10  of 
the  Geary  Street  line  collided  with  car  13  of  the  Turk  Street  line  and 
broke  the  pole. — [Daily  Report. 

January  12,  1887. 

About  five  o'clock  this  afternoon,  as  dummy  9  of  the  Sutter  Street  road 
approached  the  engine  house,  west  bound,  the  gripman  failed  to  let  go  the 
cable  at  the  right  time.  The  grip  struck  the  bumper  with  great  force, 
breaking  it  in  pieces  and  smashing  the  windows  in  the  car.  A  lady  pas- 
senger was  thrown  to  the  ground  by  the  force  of  the  collision  and  seriously 
injured,  while  two  others  were  badly  shaken  up. — [Daily  Report. 

January  13,  1887. 

About  nine  o'clock  last  night,  car  6  of  the  Geary  Street  line,  at  the  corner 
of  Taylor  Street,  ran  into  an  old  man  who  was  crossing  the  track.  He  was 
picked  up  and  conveyed  to  the  doctor's  office,  where  the  wounds  on  his 
head  were  dressed. 

January  14,  1887. 

At  eight  p.  M.,  car  15  of  the  Sutter  Street  line  was  stopped  on  Post  Street, 
near  Polk,  by  the  failure  of  the  gripman  to  catch  the  rope  when  starting. 
Before  he  recovered  the  cable,  dummy  3,  car  3,  came  down  Polk  and  ran 
into  car  15,  smashing  the  dashboard  and  breaking  the  drawbar  and  win- 
dows of  15  car.     The  headlight  on  the  dummy  was  also  smashed. 

January  15,  1887. 

About  eleven  o'clock,  Saturday  night,  the  grip  on  dummy  21  of  Sutter 
Street,  was  broken,  near  the  corner  of  Polk.  Its  removal  caused  a  short 
delay. — [Daily  Report. 
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Sunday,  January  17,  1887. 

Another  grip  was  broken  about  noontime  yesterday  by  the  bumper  in 
front  of  the  company's  office  on  Sutter  Street.  Several  ladies,  who  were 
on  the  dummy  when  the  collision  occurred,  received  quite  a  lively  shaking 
up  and  were  badly  frightened. — [Daily  Report. 

January  18,  1887. 

As  car  13  of  North  Beach  and  Mission  was  turning  into  Kearny  Street, 
about  eight  o'clock  this  morning,  it  was  struck  by  dummy  10,  on  the  Geary 
Street  road,  and  a  hole  a  foot  square  knocked  in  the  side  panel.  The  pas- 
sengers in  the  Kearny  Street  car,  however,  received  an  unpleasant  shaking 
up. — [Daily  Report. 

January  19,  1887. 

Yesterday  afternoon  dummy  33  of  the  Sutter  Street  line  ran  into  the 
bumper  in  front  of  the  office,  throwing  one  man  off  the  dummy  and  giving 
a  number  of  lady  passengers  a  lively  shaking  up. 

*  At  three  o'clock  and  thirty-five  minutes,  this  afternoon,  dummy  No.  2 
ran  into  the  bumper  opposite  the  Sutter  Street  office,  throwing  one  man  out 
upon  the  cobblestones  and  severely  injuring  him.  A  lady  who  was  sitting 
in  the  car  was  thrown  against  the  window,  breaking  it,  and  cutting  her 
face.     Several  windows  were  broken  in  the  car. — [Daily  Report. 

Januar}^  20,  1887. 

As  dummy  No.  1,  on  the  Geary  Street  line,  was  coming  in  from  Lone 
Mountain,  at  two  o'clock  yesterday  afternoon,  the  gripman  failed  to  slacken 
speed  as  a  sand  wagon  was  coming  in  front  of  him.  The  dummy  ran  into 
the  vehicle,  receiving  some  damage  to  the  dashboard  and  railing.  Fortu- 
nately nobody  was  injured. — [S.  F.  Chronicle. 

About  seven  o'clock  and  thirty  minutes,  last  evening,  a  Larkin  Street 
dummy,  going  north,  ran  into  an  east-bound  Howard  Street  car,  at  How- 
ward  Street,  so  completely  wrecking  it  that  repairs  had  to  be  made  before 
it  could  be  taken  to  the  shops.  The  Howard  Street  car  had  the  right  of 
way.  But  the  Larkin  Street  gripman,  when  he  saw  it  crossing  his  path, 
did  not  slacken  the  speed  of  his  train. — [S.  F.  Chronicle. 

A  Pacific  Street  car  ran  away  on  Polk  Street,  between  Jackson  and 
Pacific,  about  four  o'clock,  l:)ecause  the  men  in  charge  did  not  know  how 
to  manage  the  brake.     The  passengers  were  much  frightened. 

A  new  Geary  Street  gripman  ran  his  dummy  into  a  carriage  belonging 
to  Mrs.  Pierce,  of  710  Pine  Street,  yesterday  morning,  at  the  corner  of 
Dupont  Street,  taking  every  spoke  out  of  one  wheel. — [S.  F.  Chronicle. 

January  24,  1887. 
On  Saturday  evening  a  Geary  Street  dummy  ran  into  the  switch  at 
Kearny  Street,  smashing  the  grip  and  disabling  the  dummy. 

At  two  forty-five  o'clock  a  Larkin  Street  dummy  failed  to  slacken  speed 
when  approaching  McAllister  Street,  though  the  conductor  of  the  latter 
line  stood  on  the  road  bed  holding  up  the  depression  lever,  to  allow  his 
train  to  pass.  Seeing  the  Larkin  Street  dummy  running  into  him,  the 
conductor  dropped  the  lever,  and  it  struck  a  lady  passenger  on  the  leg, 


inflicting  a  severe  flesh  wound.  She  was  taken  into  a  drug  store,  at  the 
corner  of  Birch  Avenue  and  Larkin  Street,  and  Dr.  Soule  dressed  her  wound, 
which  he  hoi^es  will  not  prove  dangerous. — [S.  F.  Chronicle. 

January  31,  1887. 

There  was  a  number  of  accidents  on  Sutter  Street  yesterday.  Early  in 
the  morning,  a  Larkin  Street  dummy  collided  with  a  bumper,  and  lost  a 
grip.     It  was  taken  in  for  repairs. 

About  five  o'clock  in  the  evening  a  Sutter  Street  dummy  struck  the 
bumper  in  front  of  the  company's  ofiice  with  great  violence.  A  couple  of 
ladies  were  thrown  to  the  pavement,  and  received  some  bruises  and 
scratches  on  their  faces.  About  the  same  time,  a  dummy  ran  into  a  buggy 
at  the  intersection  of  Xinth  and  Mission  Streets,  throwing  out  the  occu- 
pants, J.  Lutz  and  Caspar  Redmur,  but  not  seriously  injuring  them.  A 
crowd  gathered,  and  some  shouted  "Hang  the  gripman,"  whereupon  that 
individual  drew  a  pistol.  The  crowd  used  no  other  weapons  than  words, 
however. — [S.  F.  Chronicle. 

December  23,  1886. 

At  four  o'clock  p.  m.  a  butcher  wagon  was  crossing  Geary  into  Kearny, 

when  15  of  the  Geary  Street  line  ran  into  it,  hurting  a  lady  and  child  on 

*  the  dummy  and  throwing  the  driver  of  the  wagon  to  the  ground.     At  nine 

o'clock  and  thirty  minutes  Geary  Street  dummy  Xo.  10  ran  into  Xorth 

Beach  car  Xo.  13;  broke  the  side  in. 

December  30,  1886. 

As  a  train  was  approaching  the  turntable  at  Central  Avenue  the  grip- 
man  failed  to  let  go  the  cable  and  the  dummy  ran  into  the  turntable, 
smashing  the  grip  and  throwing  the  gripman  down  and  hurting  his  hand, 
and  injuring  two  ladies. 

January  18,  1887. 

This  morning  at  nine  o'clock  and  thirty  minutes  Gearjj  Street  car 
dummy  13  ran  into  a  Fourth  Street  car;  knocked  the  Avhole  end  out. 

December  17,  1886. 

A  green  driver  let  car  Xo.  9  loose  on  Polk  Street,  west  of  the  company's 
office,  and  it  ran  down  to  Polk  Street  and  off"  on  to  the  cobblestones.  A 
number  of  ladies  who  were  in  the  car  were  badly  shaken  up. 

At  two  p.  M.  dummy  14  of  Sutter  Street  ran  into  car  9  of  the  Xorth  Beach 
line,  badly  damaging  the  Xorth  Beach  car  and  completely  turning  the 
dummy  around,  and  breaking  it  so  that  it  had  to  be  taken  to  the  shop  for 
repairs. 

December  20,  1886. 

At  three  o'clock  and  thirty  minutes,  a  Larkin  Street  car  ran  into  a  piece 
of  iron  which  was  against  the  Turk  Street  track,  breaking  the  grip,  several 
panes  of  glass,  and  injuring  a  lady  and  a  policeman. 

December  24,  1886. 

At  five  o'clock,  one  of  the  green  gripmen  on  the  Larkin  Street  line  failed 
to  stop  his  car  at  the  Market  Street  crossing;  a  IMarket  Street  car  came 
along  and  ran  into  the  Larkin  Street  car,  completely  wrecking  it. 


December  16,  1886. 

At  four  o'clock  and  forty-five  minutes,  a  dummy  was  run  into  the  switch 
at  Sansome  Street,  destroying  the  grip  and  stopping  the  cable  for  twenty 
minutes. 

At  five  o'clock  and  twenty  minutes  of  the  same  day,  another  dummy 
ran  into  the  switch  and  completely  smashed  the  grip.  The  street  had  to 
be  dug  up  so  as  to  get  at  the  grip. 

December  18,  1886. 

At  one  o'clock  p.  m.  dummy  No.  4  of  the  Sutter  Street  road  ran  into 
car  No.  11  of  the  Omnibus  line,  and  smashed  the  windows  and  wood- 
work of  car  No.  11. 

At  eleven  o'clock  and  thirty  minutes,  a  gripman  ran  his  dummy  into 
the  switch  at  Sansome  Street;  after  considerable  trouble  it  was  pulled  from 
its  position  badly  damaged. 

December  18,  1886. 

Ten  p.  M.  dummy  No.  14  of  the  Sutter  Street  line  ran  into  a  North 
Beach  car,  badly  damaging  the  step,  and  injuring  the  railing  of  the 
dummy. 

The  car  which  ran  away  on  Post  Street,  near  the  office,  on  the  seven- 
teenth, ran  into  a  bakery  wagon,  badly  injuring  the  driver  of  the  wagon. 
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Senate  Chamber,  ) 

SACRA^rENTo,  Januan*  — .  1S87.  ) 

Mr.  President:  Your  Committee  on  State  Prison  and  Prison  Buildings 
herewith  submit  their  report  of  their  investigations  made  at  the  State 
Prison  of  the  State  of  California,  at  San  Quentin.  January  22.  1SS7,  as  fol- 
lows, to  wit: 

Section  1. 

We  have  taken  the  seventh  annual  report  of  the  State  Board  of  Prison 
Directors,  and.  with  information  obtained  by  our  own  investigation,  com- 
pared the  present  condition  of  the  prison  and  its  management  with  the 
condition  of  aflairs  as  shown  to  exist  by  the  reports  of  the  thirty-tifth  and 
thirty-sixth  fiscal  years,  and  we  find  a  result  compHmentary  to  the  manage- 
ment and  advantageous  to  the  State  of  California,  not  only  from  a  financial 
standpoint,  but  in  the  general  welfare  of  the  prison  and  in  the  progress 
made  in  the  conduct  of  a  penological  institution.  A  careful  examination 
of  the  records  of  the  Board  of  Directors  will  show  that  the  members  thereof 
have  rarely  been  absent  from  the  meetings  of  the  Board,  and  the  vast 
amount  of  labor  transacted  by  them,  acting,  as  they  do.  ^\-ithout  compen- 
sation, is  worthy  of  commendation. 

We  found  the  Warden,  Clerk,  Captain  of  the  Yard,  Guard,  Commissary, 
Physician,  and  other  officers,  fully  conversant  with  their  duties,  and  able 
and  willing  to  give  to  your  committee  full  and  intelligent  information 
regarding  the  requirements  of  the  prison,  and  to  afford  to  us  an  opportunity 
to  make  a  full  and  complete  investigation. 

Section  2.     Abolition  of  Remuneration  to  CoN^^cT  Laborers. 

We  commend  the  action  of  the  Board  of  Directors  in  abolishing  the 
system  of  remunerating  prisoners  for  their  labor  at  a  per  diem,  and  in 
place  thereof  substituting  a  system  of  rewarding  meritorious  labor  only,  by 
requisitions  on  the  Commissary  for  certain  comforts  or  materials  in  addi- 
tion to  those  usually  allowed:  and  we  recommend  a  distinct  Act,  or  reso- 
lution, forbidding  the  payment  by  the  officials  of  a  per  diem  compensation 
to  prisoners  for  labor.  We  further  doubt  the  legal  rights  of  the  Board  to 
allow  such  compensation. 

Section  3.     Female  Department. 

The  addition  to  the  female  department,  and  its  management  under  the 
super^-ision  of  a  Matron,  has  proved  efficient,  admirably  fitted  for  the  pur- 
pose named  and  work  to  be  accomplished. 


Section  4.     Visitors,  and  Communication  with  Prisoners. 

The  custom  of  allowing  weekly  visits  to  the  prisoners,  and  free  commu- 
nication between  visitors  and  their  convict  friends,  thus  affording  an 
opportunity  for  smuggling  contraband  articles  inside  the  prison  walls,  has 
been  modified,  and  at  present  visits  are  allowed  but  one  day  during  the 
month,  and  on  Sunday,  when  care  can  be  taken;  and  a  large  wire  screen 
prevents  the  passage  of  articles  obnoxious  to  prison  discipline.  This  has 
resulted  in  diminishing  the  opium  habit,  prevalent  among  prisoners,  and 
in  a  great  measure  preventing  what  gambling  may  have  existed. 

Section  5.     Departments  of  Manufacture  Closed. 

We  find  that  the  various  channels  of  industry  at  the  prison  have  been, 
and  are  being,  closed  as  rapidly  as  possible,  with  the  exception  of  the  jute 
and  door  departments.  The  harness,  tannery,  and  brick  departments  are 
operated  only  when  required  for  prison  purposes.  The  furniture  depart- 
ment is  in  operation  for  the  purpose  only  of  using  up  the  supply  of  mate- 
rial now  on  hand  belonging  to  the  State.  The  Board  of  Directors  have  so 
so  ordered.  The  material  on  hand  referred  to  is  valued  approximately  at 
ten  thousand  dollars.  The  machinery  in  this  department  is  owned  by  the 
State,  and  the  consequent  result  of  closing  the  department  will  be  a  loss  to 
the  State,  i.  e.,  diminished  value  of  machinery,  and  annual  earnings.  The 
jute  department  and  door  department  are  in  full  operation,  and  are  of  such 
importance  that  they  will  be  specially  considered. 

Section  6.     Door  and  Sasii  Department. 

The  door  and  sash  department  has  proved  to  be  the  most  profitable 
industry  in  operation  at  the  prison  to  the  State,  the  net  earnings  for  the 
thirty-seventh  fiscal  year  being  the  sum  of  $23,391  48.  The  building 
occupied  by  the  department,  in  conjunction  with  the  furniture  department, 
cost  the  sum  of  $200,000;  and  the  number  of  convicts  detailed  for  labor 
in  the  department  is  one  hundred  and  sixty.  The  machinery  in  use 
is  owned  by  the  California  Door  Company.  From  examination  and  the 
clear  and  explicit  explanations  of  Mr.  Ranson,  Superintendent  of  the 
department,  the  following  facts  have  been  ascertained,  which  are  of 
value  in  the  present  consideration  of  the  question  of  the  conflict  of 
prison  labor  with  the  interests  of  free  labor,  so  far  as  the  San  Quentin 
Prison  is  concerned;  this  being  the  only  department  in  the  prison  causing 
any  discussion  of  moment  on  that  subject.  If  it  is  decided  to  abolish  the 
department,  the  California  Door  Company  will  undoubtedly  remove  its 
machinery  elsewhere,  and  emplojmient  be  given  to  about  one  hundred  free 
laborers,  viz.:  boys,  skilled  mechanics,  or  Chinese,  as  the  company  ma}' 
select;  the  amount  of  whose  wages  would  be  the  sum  of  $50,000  per 
annum,  the  estimate  being  that  one  hundred  free  men  will  accomplish 
as  much  work  as  the  one  hundred  and  sixty  convicts.  The  price  of 
jnanufactured  articles  in  this  State  would  not  be  affected.  Hence,  the  con- 
sequent advantage  to  the  laboring  classes  would  be  the  distribution  of 
$50,000  per  annum  in  wages.  The  loss  to  the  State  would  be,  annual 
earnings,  $23,391  48,  and  convicts  to  the  number  of  one  hundred  and 
sixty  thrown  out  of  employment,  unless  other  plans  be  adopted  as  herein 
suggested,  relating  to  the  jute  department,  and  the  sum  of  $100,000 
appropriated  therefor.  Also,  the  building,  valued  at  $200,000,  would  be 
useless,  unless  converted  into  a  reformatory,  or  used   as  a  spinning  and 


wea\'ing  department  for  jute  manufactory;  in  either  event  a  sura  of  not  less 
than  ^2.5.0CX)  would  be  required  to  remodel  the  building.  It  is  with  great 
reluctance  that  your  committee  approaches  this  question,  because  we  find 
ourselves  confronted  with  two  serious  propositions:  the  first  being  a  financial 
injury  to  the  State  of  California,  by  cutting  off  a  source  of  revenue,  and 
rendering  valuable  property  useless.  The  second  being  the  declaration 
of  principles  opposed  to  con^^ct  labor  as  enumerated  in  the  platforms  of 
the  great  political  parties  of  this  State,  upon  which  the  present  members  of 
the  Legislature  were  elected,  and  which  are  presumed  to  be  the  sentiments 
of  the  people  of  this  State.  Your  committee  is  divided  in  opinion  on  this 
subject,  the  opinion  of  the  majority  being  given  in  subdi\-ision  eight  of  this 
report. 

Section  7.     Jute  Department. 

Under  efficient  management  during  the  thirty-seventh  fiscal  year,  this 
department  shows  a  balance  sheet  in  favor  of  the  State,  the  net  "earnings 
being  the  sum  of  ^14,027  43.  It  has  been  satisfactorily  demonstrated  that 
this  department  can  be  operated  with  financial  success,  and  in  the  most 
unpropitious  seasons,  under  proper  management,  the  chance  of  loss  will 
be  small.  It  is  proposed  to  double  the  capacity  of  the  jute  plant,  for  which 
an  appropriation  of  the  sum  of  |160.rXKJ  will  be  required.  This  proposition, 
if  consummated,  would  solve  the  problem  of  employment  of  prisoners,  in 
case  the  sash  and  door  manufactory  is  closed.  The  employment  of  prison 
labor  in  the  manufacture  of  jute  goods  at  nresent  is  not,  and  probah)ly  for 
years  to  come  will  not  be.  in  conflict  with  free  labor  in  this  State,  and  in 
case  the  door  department  be  abolished  (which,  however,  your  committee 
does  not  recommend),  the  capacity  of  the  jute  department  should  be 
doubled.  It  is  ^-itally  necessary  to  the  health  of  the  prisoners  and  main- 
tenance of  discipline  that  the  prisoners  be  empWed.  The  increased 
capacity  of  this  department  would  require,  on  business  principles,  an 
increase  of  the  Jute  Revolving  Fund  from  175.000,  as  asked  for,  to  llOO,- 
000,  for  reasons  given  by  the  Board  of  Directors  and  Warden  Shirley  in  the 
report  of  the  last  fiscal  year.  Should  the  building  now  used  as  the  door 
factor}-  be  changed  and  used  as  an  addition  to  the  jute  department,  the 
appropriation  asked  for  would  not  be  diminished,  because  it  would  require 
as  great  a  fund  to  alter  said  buildings  as  would  be  required  to  build  a 
suitable  building  for  the  new  plant;  the  only  material  saving  would  be  in 
time  and  space  occupied. 

Section  8.     MAjr»RiTY  Opinion  of  the  Committee  on  Abrogation  of  Sash 
AND  Door  Department. 

The  majority  of  your  committee  are  in  favor  of  maintaining  the  sash  and 
door  department  as  it  now  is.  for  the  time  being,  and  for  the  reason  that 
arbitrary  and  sudden  action  in  the  matter  would  result  in  injury  to  one 
body  of  citizens,  which  would  not  be  compensated  by  sufficient  immediate 
benefits  to  any  other  body.  In  other  words,  the  financial  loss  to  the  State, 
which  must  be  met  by  additional  taxation,  would  impose  a  general  hard- 
ship, which  the  Vjenefits  to  be  derived  from  the  distribution  of  a  portion 
only  of  the  sum  of  -toO.rXX)  per  annum  to  free  white  labor  would  not  justify- 
in  the  present  condition  of  affairs.  The  change  can  be  made,  however, 
gradually,  harmoniously,  and  we  trust  that  more  light  ma}-  be  thrown  on 
the  subject,  that  such  action  may  be  taken,  ways  and  means  de\-ised  to 
accomplish  the  desired  object  in  due  time,  after  the  immediate  and  press- 


ing  necessities  of  the  prison  are  considered,  and  in  accord  with  the  interests 
of  all  concerned.  Seven  of  your  committee  agree  in  the  above  report;  two, 
Messrs.  Murphy  and  Lenahan,  being  unavoidably  absent  on  other  com- 
mittee work,  have  not  expressed  an  opinion. 

Section  9.     Sewerage  System. 

The  sewerage  system  at  the  prison  has  been  economically  and  systemat- 
ically perfected,  and  the  only  suggestion  we  can  make  is  that  a  means  be 
devised  to  carry  the  refuse  from  the  place  it  now  has  a  tendency  to  deposit, 
to  tide  water. 

Section  10.     New  Hospital. 

The  new  hospital  and  its  management  need  no  comment.  It  is  com- 
plete, and  answers  every  requirement. 

Section  11.     Asylum  for  Insane  Criminals. 

The  appropriation  asked  for  to  establish  a  State  As3dum  for  Insane 
Criminals  is  reasonable,  and  the  object  to  be  attained  one  that  is  much 
needed,  and  we  believe  will  result  in  great  benefit  to  the  State,  and  the 
Asylums  for  the  Insane  at  Stockton  and  Napa,  by  removing  an  offensive 
class  from  the  asylums,  decreasing  costs  of  transportation,  and  sohdng 
many  vexed  questions  relating  to  insanity  as  a  defense  for  crime.  The 
old  hospital,  now  in  a  decayed  condition,  can  be  repaired  at  a  cost  of 
$2,000,  and  a  third  story  added,  which,  with  a  three  story  ell  and  wing, 
will  accommodate  one  hundred  persons,  at  a  cost  of  $20,000.  The  man- 
agement of  this  institution  would  be  the  same  as  that  of  the  prison.  The 
present  accommodations  for  lunatics  at  the  prison  are  inadequate,  we  may 
say  shameful,  though  necessarily  so. 

Section  12.    Appropriations  for  Guard  and  Front  Building. 

The  buildings  at  the  front  of  the  prison  should  be  removed  and  replaced 
by  proper  accommodations  and  a  fitting  structure.  The  quarters  of  the 
officers  and  the  guards  are  but  a  mass  of  rotten  structures,  unfit  for  use,  and 
liable  to  fall  from  their  own  weight.  A  new  building  is  absolutely  required. 
The  appropriations  asked  for  these  buildings  are,  respectively,  $19,000, 
and  $12,000,  being  reasonable  in  amount.  No  delay  should  be  made  in 
this  matter.  The  floor  to  the  door  building  should  be  repaired.  The  cost 
will  be  $2,000. 

Section  13.     Buildings  on  State  Land. 

The  land  of  the  State  at  San  Quentin  is  in  many  places  occupied  by 
buildings  erected  by  former  employes  of  the  prison.  .  In  many  cases,  the 
buildings  are  in  poor  condition.  It  is  bad  policy  to  allow  these  buildings 
to  remain,  as  they  are  a  source  of  annoyance  to  the  Directors  and  officers, 
and  the  State  land  should  be  under  the  exclusive  control  of  its  officers. 
We  recommend  that  the  Directors  enforce  the  removal  of  such  of  these 
buildings  as  cannot  be  purchased  for  the  use  of  the  employes  of  the  prison, 
at  reasonable  prices. 


Section  14.     Other  Appropriations  Asked  For. 

An  appropriation  should  be  made  to  replace  the  brick  pavement  around 
the  cell  buildings  by  cement  pavement.  The  bricks  retain  moisture, 
and  cause  an  unhealthy  dampness  around  the  building.  This  would 
require  about  -$2,500.  Also,  the  planking  of  the  balconies  should  be 
replaced,  roofs  repaired,  and  the  balcony  for  the  station  of  the  guards 
in  front  of  the  yard  should  be  removed  and  widened  to  twelve  feet,  to 
enable  safe  and  active  operation  of  the  guns  in  case  of  necessity.  The 
rear  gate  building  should  be  replaced  by  an  appropriate  structure.  Two 
additional  guard  posts,  with  machine  guns,  have  been  asked  for,  which, 
while  not  of  pressing  necessity,  would  add  much  to  the  effectiveness  of  the 
guard  department. 

Section  15.    Appropriations  Recommended. 

The  appropriations  for  the  following  additions,  repairs,  and  purposes  are 
therefore  deemed  by  your  committee  to  be  necessary: 

Front  gate  building $19,000 

Offices  and  guard  building 12,000 

Rear  gate  building 1,000 

Balcony  stairs  to  cell  building 2,000 

Roofs  to  cell  building 1,200 

Cement  pavement .  2,500 

Old  hospital 2,000 

Insane  department 20,000 

Floor  in  shop  building ^ --.  2,000 

Jute  Revolving  Fund  (increased  to) 70,000 

And  the  following  appropriations  in  case  of  removal  of  sash  and  door 
department:  Additional  jute  plant,  -$160,000;  Jute  Revolving  Fund 
(increased),  $100,000. 

The  question  of  an  appropriation  for  the  entire  support  of  the  prison  is 
considered  further  on  in  this  report,  in  section  sixteen. 

Section  16. 

We  now  come  to  the  proposition  advanced  by  the  Board  of  Prison  Direct- 
ors, that  the  sum  of  $201,000  annually  be  appropriated  for  the  maintenance 
of  the  prison  for  the  two  years  following.  This  sum  would  be  sufficient  to 
pay  all  the  current  expenses  of  the  prison,  and  the  net  earnings  of  the 
various  departments  would  be  paid  into  the  State  Treasury. 

This  would  leave  the  management  with  a  fixed  and  certain  sum  for  oper- 
ations, and  not  dependent  on  the  fluctuations  of  the  net  earnings  fund. 
We  can  see  no  objections  to  this,  as  all  expenses  must  be  paid  by  the  State 
ultimately,  and  our  confidence  in  the  management  is  such  that  we  believe 
no  incentive  is  necessary  to  cause  them  to  make  the  various  departments 
as  profitable  as  the  circumstances  will  allow.  We  would  recommend  that 
the  management  be  given  power  to  transfer  amounts  from  one  of  the  vari- 
ous funds  to  another  in  case  of  necessity,  and  the  occasion  will  allow  such 
transfer;  and  a  transfer  to  be  made  in  all  cases  when  required  for  use  of 
the  fund  from  which  any  amount  shall  have  been  transferred,  and  we 
would  deem  it  inadvisable  to  balance  or  settle  accounts,  and  pay  into  the 
State  Treasury  the  fund  for  net  earnings  until  the  end  of  the  fiscal  year. 


Section  17.     Sale  of  Jute  Goods. 

Several  propositions  have  been  advanced,  designed  to  prevent  a  monopoly 
or  corner  in  grain  bags,  by  restricting  the  manner  of  sale  and  distribution 
of  those  mannfactiired  at  the  State  Prison.  None  of  the  proposed  meas- 
ures would,  in  our  opinion,  be  practicable  to  accomplish  the  object  above 
stated;  they  would  at  the  same  time  seriously  cripple  the  financial  inter- 
ests of  the  jute  department.  To  bind  a  business  of  this  character  by 
strict,  unyielding  regulations,  contrary  to  the  established  rules  of  business 
ventures,  cannot  result  else  than  in  serious  injury.  We  suggest  that  the 
market  prices  govern  the  sale  of  such  products,  and  with  a  sufficient  revolv- 
ing fund  a  stock  of  grain  bags  can,  by  proper  management,  be  carried  over 
to  be  disposed  of  during  the  harvest  seasons,  to  be  sold  in  limited  quantities 
only  to  actual  hnna  fide  consumers  during  those  months.  Evidence  to  be 
furnished  by  affidavit  of  the  consumer.  This  would  at  all  times  prevent  a 
corner  in  the  market,  and  enable  farmers  to  purchase  by  taking  the  extra 
trouble.  It  is  idle  to  expect  a  farmer  to  make  affidavit,  pay  extra  freight, 
and  cash,  except  in  case  of  considerable  gain  or  loss;  their  industry  rarely 
allows  such  action,  and  they  are  dependent  on  those  who  advance  funds  in 
harvest  seasons  to  a  great  extent.  To  be  a  success,  this  department  must 
deal  with  middle  men  as  well  as  consumers;  public  policy  demands,  how- 
ever, that  the  latter  class  be  favored.  The  honest  and  careful  attention  of 
the  sale  of  jute  goods  by  the  management  of  the  prison,  under  the  circum- 
stances above  stated,  would  answer  all  the  requirements.  Contracts  in 
futuro  should  be  strictly  prohibited,  sales  made  for  cash,  and  of  goods  in 
stock. 

Your  committee  respectfully  submit  the  above  report,  reserving  their 
report  on  the  Folsom  Prison  until  further  examination  can  be  made. 

JOXES.  Chairman. 
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Assembly  Committee  on  State  Prisons. 


REPORT. 


To  the  honorable  Assembly  of  the  State  of  California: 

The  following  is  respectfully  submitted  to  your  honorable  body  as  the 
result  of  our  investigation  of  the  affairs  of  the  State  Prisons  of  this  State, 
with  some  suggestions  but  no  reflection  on  the  discipline  and  management 
adopted  by  the  officials  at  the  two  prisons. 

Owing  to  the  limited  amount  of  money  in  the  ''Jute  Revolving  Fund" 
for  the  purchase  of  raw  material,  it  was  deemed  advisable  by  the  Board  of 
Prison  Directors  in  ^lay,  1886,  to  dispose  of  the  manufactured  goods  on 
hand  in  order  to  continue  operations  in  the  manufacture  of  bags.  This 
transaction  was  a  loss  to  the  State,  but  the  Directors  had  no  alternative 
except  to  dispose  of  the  goods  or  close  down  the  jute  mill.  By  increasing 
the  a})propriation  for  the  "  Jute  Revolving  Fund,"  no  such  loss  will  occur 
again  to  the  State.  Your  committee,  in  their  visit  through  the  various 
departments  of  the  prisons,  closely  inspected  each  and  every  department. 

We  w'ould  respectfully  suggest  that  the  manufacture  of  doors,  sash,  and 
blinds  be  discontinued,  as  it  comes  in  direct  competition  with  free  labor, 
and,  as  a  consequence,  has  greatly  depressed  that  industry  to  the  detri- 
ment of  free  labor  in  this  State,  and  your  committee  would  recommend  that 
it  be  closed  down  within  ninety  days. 

The  furniture  department  has  also  been  run  to  the  detriment  of  free  labor, 
as  it  entered  into  direct  competition  with  that  branch  of  industry,  but  we 
are  pleased  to  state  that  this  department  has  almost  suspended  w^ork. 

The  manufacture  of  jute  is  the  only  branch  of  industry  at  which  con- 
victs can  be  emj^loyed  w'ithout  coming  in  competition  with  the  honest  free 
labor  of  this  State,  but  your  committee  would  respectfully  recommend 
that  the  labor  of  convicts  not  employed  in  the  jute  department  be  utilized 
for  the  benefit  of  other  institutions  drawing  appropriations  or  aid  from  the 
State. 

Your  committee  would  also  recommend  the  manufacture  of  boots,  shoes, 
and  clothing,  to  supply  inmates  of  other  institutions  drawing  aid  from  the 
State.  We  believe  that  this  would  be  a  saving  of  about  forty  per  cent  to 
the  State. 

We  beg  leave  to  call  your  attention  to  the  unsafe  condition  of  some  of 
the  old  prison  buildings  at  San  Quentin.  The  balconies  and  stairs  leading 
to  the  cell  buildings  are  in  a  dilapidated  condition;  the  roofs  of  the  cell 
buildings  are  very  much  in  need  of  repair;  the  building  over  the  front  gate 
is  fast  going  to  decay,  and  is  liable  to  fall  at  any  time,  and  destroy  both 
life  and  property.  The  bill  asking  for  an  appropriation  for  tlie  repairing 
of  those  buildings  has  received  our  unanimous  indorsement. 

When  3'our  connnittee  visited  the  San  Quentin  and  Folsom  prisons,  the 
prisoners,  without  a  dissenting  voice,  expressed  the  most  kindly  feelings 
toward  the  officers  in  charge,  and  no  complaints  of  cruelty  or  injustice 
were  made,  though  ample  opportunity  was  afforded  them. 


Your  committee  would  call  the  attention  of  this  honorable  body  to  the 
necessity  of  a  reformatory  school  for  the  youthful  criminals.  At  San 
Quentin,  in  particular,  very  many  boys  under  eighteen  years  of  age  are 
exposed  to  the  society  of  hardened  criminals  within  the  prison  walls.  We 
would  suggest  that  a  State  Reformatory  School  be  erected  at  Folsom,  for 
the  youthful  criminals.  This  would  incur  but  a  small  expense  to  the 
State.  The  Warden  could  act  as  Superintendent  of  the  school,  and  we 
believe  that  it  would  be  the  means  of  redeeming  a  great  many  youthful 
offenders. 

Your  committee  would  respectfully  recommend  that  the  Board  of  Prison 
Directors  be  empowered  to  appoint  competent  agents  in  the  different  agri- 
cultural districts  for  the  sale  of  jute  bags,  said  agents  to  furnish  bonds  for 
the  faithful  discharge  of  their  duties. 

Your  committee  would  also  suggest  that  the  stone  quarry  at  Folsom 
and  the  brickyard  at  San  Quentin  be  worked  hereafter  exclusively  for 
the  improvements  of  all  State  institutions,  and  institutions  drawing  aid 
from  the  State  when  brick  and  stone  are  used,  and  we  recommend  that  a 
competent  person  be  appointed  by  the  Governor  to  superintend  the  erection 
of  said  buildings. 

Your  committee  would  also  call  the  attention  of  your  honorable  Assembly 
to  the  necessity  of  a  building  for  the  criminal  insane.  They  are  confined 
■in  a  damp,  unhealthy  portion  of  the  cell  buildings,  and  we  earnestly 
recommend  the  erection  of  a  suitable  building  for  this  purpose. 

We  find  that  Warden  Shirley  has  earnestly  applied  himself  to  the  duties 
and  the  business  pertaining  to  his  office,  and  that  he  has  ably  and  honestly 
administered  the  same. 

Also,  that  Warden  McComb  has  eflticiently,  honestly,  and  faithfully  dis- 
charged the  duties  connected  with  the  trust  reposed  in  him. 

J.  W.  ATHERTON,  Chairman. 


REPORT  OF  ASSEMBLY  COMMITTEE 


ON 


STATE    LIBEAET. 


I 


REPORT. 


Assembly  Chamber,  Sacramento,  March  9,  1887. 

Mr.  Speaker:  Your  Committee  on  State  Library  respectfully  state  that 
they  have  examined  into  the  affairs  of  the  State  Library  from  April  6, 1882, 
to  the  present  date  (which  is  the  period  of  the  present  Librarian's  incum- 
bency), and  present  the  following  report:  Your  committee,  having  learned 
that  there  were  public  rumors  affecting  the  integrity  of  the  Librarian,  and 
intimating  that  his  administration  of  the  affairs  of  his  office  was  dishonest, 
have  examined  as  minutely  as  possible  into  the  management  of  this  depart- 
ment of  the  Government:  they  have  examined  the  books,  records,  and 
papers  in  his  office;  have  required  the  Librarian,  the  Trustees,  the  Clerks, 
and  such  other  persons  as  your  committee  believed  possessed  any  knowl- 
edge of  the  administration  of  the  affairs  of  this  bureau,  to  appear  l)efore 
them,  and  have  examined  them  touching  the  entire  administration  of  the 
affairs  of  the  Library. 

Your  committee,  after  making  such  investigation,  would  state  that  they 
find  all  moneys  drawn  by  the  Librarian  accounted  for  by  receipted  vouch- 
ers now  on  file  in  his  office,  and  shown  in  his  cash  book.  We  find  there 
has  been  no  defalcation  of  any  of  the  public  moneys,  and  the  properties  of 
the  Library  are  in  good  condition;  but,  while  the  committee  thus  exon- 
erates the  Librarian  from  any  accusation  of  having  appropriated  to  his 
own  use  any  of  the  public  moneys,  they  feel  it  their  duty  to  state  that  they 
find  his  method  of  administering  the  financial  duties  of  his  office  to  have 
been  very  lax  and  unbusinesslike.  They  find  that  on  November  27,  188.5, 
he  drew  the  sum  of  one  thousand  three  hundred  and  seventy-three  dollars 
and  twenty-five  cents  to  pay  a  bill  for  books  purchased  in  St.  Louis;  that 
he  did  not  at  once  pay  said  Inll,  but  delayed  the  same  until  .January  4, 
1886,  when  he  paid  seven  hundred  dollars;  March  tenth,  when  he  paid 
three  hundred  dollars;  May  twenty-second,  when  he  paid  two  hundred 
dollars;  and  September  twenty-seventh,  when  he  paid  the  balance  remain- 
ing due,  of  one  hundred  and  seventy-three  dollars  and  twenty-five  cents. 
The  Librarian  states  that  this  money  was  kept  by  him  in  the  safe  in  his 
office,  and  denies  that  any  part  of  such  moneys  were  used  by  him. 

It  was  impossiVjle  for  the  committee  to  discover  whether  this  statement 
was  untrue;  but  while  this  public  money  may  not  have  been  used  for  his 
own  private  purposes  by  the  Librarian,  yet  by  pursuing  such  a  course  he 
had  it  in  his  ix)wer  to  so  use  it  without  authority  of  law  permitting  him  to 
so  use  it,  or  even  to  keep  it  in  his  possession.  We  severely  reprehend  the 
action  of  the  Librarian  in  this  matter,  and  cannot  too  severely  condemn 
this  reckless  and  unlawful  control  of  the  public  funds. 

We  further  find  that  the  purchase  for  which  said  one  thousand  three 
hundred  and  seventy-three  dollars  and  twenty-five  cents  was  drawn  from 
the  Controller  was  ordered,  not  by  the  present  Board  of  Trustees,  but  by 
their  predecessors.  We  therefore  exculpate  the  present  Board  from  any 
want  of  diligence  or  circumspection  in  supervising  the  conduct  of  the  Li- 


brarian  in  the  above  matter,  but  we  have  reason  to  believe  that  during  the 
administration  of  the  present  Board  the  payment  of  several  other  bills  of 
amounts  varying  from  twenty-five  dollars  to  six  hundred  dollars,  have  been 
delayed  for  upwards  of  three  months  after  the  money  to  pay  them  has 
been  drawn  from  the  Treasury,  and  that  such  moneys  were  improperly 
kept  in  the  possession  and  under  the  sole  control  of  the  Librarian. 

Otherwise  we  find  that  since  the  present  Board  have  been  in  charge,  the 
supervision  of  the  expenditures  of  the  Librarian  has  been  reasonably  care- 
ful, and  that  they  have  proj^erly  attended  to  the  trust  reposed  in  them. 
We  further  find  that  none  of  the  deputies  or  other  employes  of  the  Library 
were  or  are  chargeable  with  an}-  act  of  omission  to  fully  perform  all  their 
duties,  or  were  aware  of  the  negligence  of  the  Librarian  to  make  the  above 
mentioned  payments.  We  believe  that  section  two  thousand  two  hundred 
and  ninety-two  of  the  Political  Code,  pro^•iding  for  the  Board  of  Trustees, 
should  be  so  amended  that  the  members  of  the  Board  should  be  required 
to  hold  meetings  of  the  Board  at  least  once  each  month,  and  that  the  mem- 
bers should  be  allowed  mileage  in  coming  to  and  returning  from  such 
meetings,  and  that  there  should  be  also  allowed  the  sum  of  ten  dollars  per 
diem  for  attending  at  such  meetings.  Without  such  allowance  the  mem- 
bers cannot  be  expected  to  come  from  a  distance  to  attend  these  meetings, 
at  their  own  expense,  and  as  a  fact  they  do  not  all  do  so.  It  is  often  dif- 
ficult to  get  a  majority  of  the  Board  together,  and  for  that  reason,  a  min- 
ority of  the  Board  is  often  obliged  to  transact  the  business  of  the  majority. 

This  is  not  right:  a  bureau  of  the  government  having  the  control  of 
upwards  of  fifteen  thousand  dollars  to  its  credit,  and  of  such  a  large  and 
important  trust  as  this,  should  be  managed  by  Directors,  who  i>ersonally 
will  attend  to  the  duties  of  the  office:  but  if  required  to  do  this  at  their 
own  expense,  the  Library  will  suffer  in  the  future  as  it  has  in  the  past. 
From  the  fact  that  the  Directors  who  reside  away  from  Sacramento  have 
not  attended  the  meetings  of  the  Board  with  any  regularity,  we  find  meet- 
ings at  which  a  majority  were  present  have  not  been  often  held.  Tliis  has 
required  the  Librarian  to  go  to  San  Francisco  to  see  the  absent  members, 
and  get  their  approval  of  his  official  acts.  This  has  often  resulted  in  their 
being  but  an  imperfect  report  of  the  proceedings  of  the  Board,  and  such 
rejx)rt  is  oftentimes  insufficient  to  ascertain  at  what  dates  the  several 
accounts  were  audited  and  ordered  paid.  We  would  call  the  attention  of 
the  Board  of  Trustees  to  tlfis  fact,  and  ad^'ise  that  the  Librarian's  books 
should  show  minutely  the  several  dates  when  each  lot  of  books  is  received, 
when  each  account  is  audited  and  ordered  paid,  and  the  exact  dates  when 
the  accounts  are  paid,  and  the  precise  amounts  paid,  and  we  would  sug- 
gest that  the  record,  and  all  other  books  of  the  Librarian,  should  be  required 
to  be  promptl}'  written  up,  or  in  case  of  failure,  that  they  cause  the  Libra- 
rian to  be  promptly  removed.  We  fiu'ther  suggest,  that,  pursuant  to  sub- 
di\ision  six.  of  section  two  thousand  two  hundred  and  ninety-three  of  the 
Political  Code,  the  Board  of  Trustees,  and  not  the  Librarian,  should  draw 
from  the  State  Treasury  the  moneys  belonging  to  the  Library  Fund,  and 
further,  that  such  moneys  should  be  de}X)sited  in  some  solvent  bank  in  the 
City  of  Sacramento,  to  be  named  by  the  Board,  to  be  drawn  ujwn  only  by 
check  signed  by  the  President  of  the  Board  and  countersigned  by  the 
Lil)rarian.  and  that  all  bills  ordered  paid  should  be  paid  by  checks  drawn 
upon  the  moneys  deposited  as  aforesaid,  or  by  drafts  purchased  by  checks 
so  drawn. 

Second — We  would  further  report  that  we  find  vouchers  duly  filed,  num- 
bered, and  receipts  for  all  moneys  paid  out.  and  find  a  balance  of  cash  on 
hand  of  fortv-eight  dollars  and  fortv-five  cents.     The  Librarv  Fund  is  in 
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good  condition,  there  being  on  hand  in  the  State  Treasury'  the  sum  of  four- 
teen thousand  three  hundred  and  thirty-nine  dollars  and  sixty-one  cents. 
Said  fund  exists  by  virtue  of  section  two  thousand  three  hundred  of  the 
Political  Code.  A  comparison  of  the  prices  paid  for  books  purchased  with 
the  catalogue  prices  shows  a  general  discount  of  from  ten  to  thirty  per  cent, 
of  which  the  Library  has  received  the  full  benefit.  Purchases  have  been 
generally  made  of  firms  within  the  State,  but  no  firm  has  had  the  exclu- 
sive benefit  of  the  patronage  of  this  department. 

Third — The  Library  consists  of  sixty-three  thousand  two  hundred  vol- 
umes, and  are  Avell  arranged  and  easy  of  access.  In  the  general  depart- 
ment we  are  pleased  to  note  that  lale  additions  and  outstanding  orders 
indicate  a  tendency  to  secure  works  of  immediate  interest  to  those  engaged 
in  the  economic  industries  of  the  State.  Works  on  horticulture,  \dti- 
culture,  irrigation,  mechanics,  and  similar  subjects,  form  a  good  proportion 
of  new  works. 

The  accessions  to  the  Law  Department  have  been  relatively  greater  than 
in  the  General  Department,  because  in  the  former,  in  addition  to  usual 
purchases  to  keep  up  current  series,  and  the  large  numbers  of  law  publica- 
tions constantly  received  in  exchange,  unusual  purchases  have  been  made 
in  an  attempt,  very  largely  successful,  to  fill  up  incomplete  sets  of  foreign 
reports  and  periodicals  and  session  laws  of  the  various  States,  while  in  the 
latter,  purchases  have  been  partially  suspended  until  the  catalogue  is 
completed. 

During  the  past  two  years,  there  has  been  completed  by  the  Librarian  a 
catalogue  of  books  in  the  Law  Department.  In  typographical  finish  and 
binding  it  is  most  excellent,  while  in  subject-matter,  it  is  at  once  accurate, 
convenient,  and  comprehensive.  A  comparison  of  it  with  catalogvies  of  other 
law  libraries  is  highly  gratif}dng,  showing  as  it  does  not  only  the  superior- 
ity of  the  work  itself,  but  the  greater  completeness  of  the  Library.  This 
catalogue  we  find,  after  a  very  careful  inspection,  will  be  of  much  greater 
value  to  the  lawyers  than  any  similar  catalogue  of  which  we  have  any 
knowledge. 

The  very  large  number  of  cross  references,  the  elaborate  method  of 
abbre\'iating  the  names  of  reporters  and  text-book  writers,  as  well  as  the 
system  adopted  of  showing  the  various  publications  of  laws,  digests,  re- 
ports, and  journals  of  the  United  States,  States,  Territories,  and  foreign 
countries,  will,  in  a  reasonable  degree,  shorten  and  facilitate  the  labors  of 
those  who  come  from  all  parts  of  the  State  to  pursue  their  researches  in 
the  very  elaborate  Law  Library  of  the  State. 

We  feel  it  our  duty  to  especially  compliment  the  Librarian  upon  this 
valuable  production. 

A  catalogue  is  now  in  process  of  completion  in  the  General  Department, 
which,  when  completed,  will  be  a  most  valuable  addition  thereto.  The 
Librarian  has  also  in  contemplation  a  much  needed  index  to  the  Supreme 
Court  Records  of  the  State,  comprising  some  fifteen  hundred  volumes,  a 
labor  which  the  press  of  other  work  and  want  of  sufficient  assistance  has 
unavoidably  delayed  up  to  this  time.  The  cataloguing,  indexing,  and 
other  work  laid  out  by  the  Librarian  has  very  materially  increased  work 
in  this  department. 

Respectfully  submitted. 

J.  A.  WILCOX,  Chairman. 
CHAS.  0.  ALEXANDER. 
A.  M.  LAWRENCE. 
G.  W.  KNOX. 
W.  D.  MORRIS. 


REPORT  OF  SELECT  COMMITTEE 


IN    RELATION   TO 


ALLEGED  ERROPiS  IN  ENGROSSMENT 


GENERAL  APPROPRIATION  BILL. 


REPORT. 


Assembly  Chamber,  ) 

Sacramento,  Cal.,  March  10,  1887.  I 

Mr.  Speaker  :  The  select  committee  appointed  by  the  Assembly  to 
ascertain  what  causes  produced  two  errors  in  the  engrossment  of  Assembly 
Bill  No.  459,  the  General  Appropriation  Bill,  have  made  careful  examina- 
tion of  the  original  bill  with  amendments,  that  was  delivered  to  Engrossing 
Clerk,  Jacob  Shaen,  for  engrossment,  and  have  examined  several  witnesses 
without  success  in  determining  who  was  responsible  for  the  errors. 

Your  committee  find  by  examination  of  the  original  bill  with  amend- 
ments attached,  that  was  delivered  to  Mr.  Shaen  for  engrossment,  and  by 
the  testimony  of  Mr.  Frank  D.  Ryan,  Chief  Clerk  of  the  Assembly,  and 
Mr.  Shaen,  Engrossing  Clerk,  that  the  bill  was  engrossed  as  it  was  delivered 
to  Mr.  Shaen,  and  the  causes  that  led  to  the  engrossment  of  the  bill  with 
amendments  that  had  been  adopted  by  the  Assembly  omitted  from  the 
engrossed  bill,  existed  at  the  desk  in  the  Assembly  Chamber. 

This  finding  is  sustained,  not  only  by  the  evidence  of  Mr.  Ryan  and  Mr. 
Shaen,  but  by  examination  of  the  Journal  of  the  Assembly  and  of  the 
amended  bill  as  printed  and  delivered  to  the  Assembly. 

Neither  the  Journal  nor  the  amended  bill  show  that  any  action  was 
taken  by  the  Assembly  upon  the  two  amendments  that  M^ere  considered  by 
the  House,  the  first  with  reference  to  the  salary  to  be  paid  to  the  Secretary 
and  Treasurer  of  the  Board  of  Commissioners  to  manage  the  Yosemite 
Valley  and  the  Mariposa  Big  Trees,  and  the  second — (that  was  adopted  by 
the  Assembly  during  the  day,  and  on  reconsideration,  was  rejected  at  the 
evening  session). 

Being  convinced  that  the  causes  that  led  to  the  errors  in  the  engrossed 
bill  were  not  the  faults  of  the  Engrossing  Clerk,  Mr.  Shaen,  but  of  one  or 
more  of  the  clerks  at  the  desk,  we  examined  into  the  manner  in  which  the 
action  upon  the  bill  by  the  Assembly  had  been  made  a  part  of  the  records 
of  this  House. 

We  find  that  Mr.  Frank  D.  Ryan,  Chief  Clerk  of  the  Assembly,  was 
acting  as  the  Reading  Clerk  during  the  day,  and  Mr.  Frank  J.  Brandon 
acted  in  the  same  capacity  during  the  evening  ;  that  Mr.  G.  H.  Salisbury, 
Minute  Clerk,  was  in  San  Jose,  absent  on  leave  granted  by  the  Speaker  ; 
and  Mr.  Ray  G.  Falk,  Assistant  Minute  Clerk,  was  acting  as  Minute  Clerk. 

The  amendments  were  sent  to  the  desk,  and  read  by  Mr.  Ryan  ;  and 
then,  as  is  customary,  delivered  to  the  Minute  Clerks  to  be  copied  in  the 
minutes,  that  they  might  thereafter  appear  in  the  Journal  of  the  Assembly, 
if  adopted. 

Your  committee  have  been  unable  to  obtain  direct  evidence  to  show 
what  became  of  the  first  amendment  after  it  was  read  by  Mr.  Ryan,  but 
are  satisfied  that  it  was  not  attached  to  the  bill  at  that  time,  nor  at  any 
time  during  the  day,  as  the  Journal  should  have  had  some  reference  to  the 


action  of  the  Assembly  upon  the  amendment  if  the  amendment  had  been 
copied  by  the  Minute  Clerk  and  returned  to  Mr.  R3''an,  in  accordance  with 
the  regular  order  of  transacting  such  business. 

Had  we  found  perfect  ss^stem  in  the  management  of  the  business  of  the 
Assembly /at^  the  desk,  we  should  have  been  able  to  determine  more 
definitely  to  whom  the  errors  were  chargeable. 

There  seems  to  have  been  a  lack  of  proper  safeguards  in  the  care  of  the 
Assembly  bills  at  the  Clerk's  desk. 

During  recesses  of  the  Assembly  the  bills  have  been  left  in  charge  of  a 
Watchman,  at  the  desk. 

While  we  are  convinced  that  the  Watchman  has  been  faithful  to  his 
trust,  we  consider  the  duties  of  such  an  officer  do  not  include  the  care  of 
the  Assembly  bills  and  other  records  left  upon  the  Clerk's  desk. 

The  second  amendment  was  adopted  by  the  Assembly  and  attached  to 
the  bill  by  ]SIr.  Ryan. 

At  the  evening  session  the  action  of  the  House  was  reconsidered  and 
the  amendment  rejected,  and  it  should  then  have  been  detached  from  the 
bill  by  Assistant  Clerk  Brandon. 

With  the  rush  of  business,  during  the  day  the  bill  was  under  considera- 
tion, some  errors  were,  in  part,  excusable,  but  we  do  not  consider  such 
errors  as  have  been  shown  by  our  investigation  were  necessary,  had  proper 
safeguards  been  used  by  the  clerks  to  insure  accuracy  in  transacting  the 
business  of  the  Assembly  and  securing  a  complete  record  of  such  business. 

The  amendments  should  have  been  numbered  in  the  order  in  which 
they  were  adopted  by  the  Assembly,  the  Minute  Clerk  should  have  kept 
complete  minutes  to  show  the  action  of  the  Committee  of  the  A\'hole  upon 
the  bill,  and  thus  each  action  of  one  clerk  could  have  been  made  a  check 
upon  the  action  of  any  other  clerk. 

^\'ith  the  facts  that  have  come  under  our  examination  we  present  this 
report,  and  submit  the  matter  to  the  Assembly. 

JOHN  R.  BRIERLY. 
W.  P.  MATHEWS. 
J.  I.  SYKES. 


REPORT  OF  ASSEMBLY  COMMITTEE 


ON 


PUBLIC  BUILDINGS  ANO  GROUNDS 


REPORT. 


Assembly  Chamber,        ] 
Sacramento,  March  3,  1887.  ) 

Mr.  Speaker:  Your  Committee  on  Public  Buildings  and  Grounds,  in 
pursuance  of  the  duties  allotted  to  them,  having  visited  and  examined  the 
State  Capitol  Building  and  Agricultural  Pavilion  at  Sacramento,  the  State 
University,  and  the  Institute  for  the  Deaf  and  Dumb  and  the  Blind  at 
Berkeley,  the  Industrial  Home  of  Mechanical  Trades  for  the  Adult  Blind 
at  Oakland,  the  Asylums  for  the  Insane  at  Napa  and  Stockton,  the  Normal 
School  at  San  Jose  and  the  Branch  Normal  School  at  Los  Angeles,  the 
Home  for  the  Care  and  Training  of  Feeble-Minded  Children  at  Santa 
Clara,  and  the  Asylum  for  Chronic  Insane  in  process  of  erection  at  Agnews, 
desire  to  submit  the  following  report  of  our  inspections  and  investigations, 
and  such  suggestions  as  we  have  to  offer  resulting  therefrom,  with  reference 
to  their  needs  and  condition. 

THE     STATE    CAPITOL. 

We  found  the  building  greatly  in  need  of  general  repairs  and  paint,  more 
especially  the  outside  walls  and  dome.  Everything  about  the  building  is 
kept  in  good  order  with  the  exception  of  the  basement,  which  in  many 
places  is  filled  with  rubbish  and  other  accumulations.  We  earnestly  recom- 
mend a  thorough  renovation  and  a  judicious  use  of  whitewash  in  this  por- 
tion of  the  building.  The  Cottier  system  of  ventilation  in  use  in  the  Senate 
and  Assembly  chambers  seems  to  give  perfect  satisfaction.  The  grounds 
in  front  of  the  Capitol  are  in  splendid  condition,  giving  e\ddence  of  constant 
care  and  attention  from  competent  persons,  and  we  hope  the  condition  of 
the  grounds  in  the  rear  of  the  building  may  soon  wear  the  same  elegant 
appearance,  which  can  be  accomplished  in  a  short  time  if  the  appropria- 
tions for  the  purpose  are  allowed.  The  completion  of  the  stone  fence  and 
sidewalk  will  also  add  greatly  to  the  general  appearance  of  the  grounds. 

THE    AGRICULTURAL   PAVILION. 

This  imposing  and  sulistantially  constructed  building  situate  in  the  south- 
east portion  of  the  Capitol  grounds,  your  committee  found  to  be  in  excellent 
condition  and  repair,  except  that  it  should  be  repainted  in  order  to  preserve 
the  wood  of  which  it  is  constructed,  and  also  that  its  appearance  may  be  a 
credit  to  the  State. 

THE    STATE    UNIVERSITY. 

After  a  thorough  inspection  of  the  beautiful  grounds  and  the  various 
splendidly  arranged  buildings  of  this  most  important  institution,  your  com- 
mittee was  unanimous  in  expressions  of  genuine  satisfaction  as  to  its  man- 
agement and  general  condition.     The  new  building  constructed  for  the 


department  of  mines  and  metallurgy  is  of  handsome  architectural  design 
and  very  conveniently  arranged;  it  contains  all  the  necessary  machinery, 
mills,  tools,  and  appliances  for  practical  instruction  in  these  branches.  The 
department  of  agriculture  and  agricultural  chemistry  is  one  of  the  most 
important  of  the  institution  ;  its  needs  are  constantly  increasing,  while  the 
practical  results  of  this  department  have  already  been  felt  throughout  the 
State.  We  feel  that  everything  should  be  done  to  promote  an  increased 
interest  in  this  most  practical  branch.  In  the  judgment  of  your  commit- 
tee, the  present  means  of  obtaining  support  for  this  great  institution  is 
detrimental  to  its  progress  and  usefulness ;  it  is  also  a  great  source  of 
annoyance  to  the  Regents  and  Faculty  to  be  obliged  to  entertain  and  beg 
support  from  each  successive  legislative  committee.  The  passage  of  the 
bill  providing  for  the  permanent  support  of  the  University  at  this  session 
of  the  Legislature  will  eradicate  all  existing  evils  and  provide  ample 
means  for  its  future  needs. 

I^'STITUTE   FOR   THE   DEAF   AND   DUMB,   AND   THE    BLIND,   AT    BERKELEY. 

This  institution  we  found  to  be  a  model  of  neatness — everything  about 
the  place  gives  evidence  of  a  management  that  cannot  be  excelled  in  any 
country.  The  buildings,  which  are  in  all  respects  admirable,  are  main- 
tained in  excellent  order  and  guarded  zealously.  The  printing  office,  cook- 
ing school,  and  carpenter  shops  are  departments  of  great  practical  utility. 
The  Directors  ask  for  $33,500  for  adding  a  second  story  to  and  completing 
the  educational  building,  impro\dng  the  streets,  painting  buildings,  and  for 
the  erection  of  hothouses  for  teaching  pupils  the  culture  and  propagation 
of  plants.  These  are  necessary  improvements,  and  your  committee  unani- 
mously recommend  the  appropriation. 

HOME   FOR   THE   ADULT    BLIND   AT   OAKLAND. 

This  being  a  new  institution,  having  for  its  object  the  improvement  of 
the  condition  of  a  class  much  in  need  of  sympathy  and  assistance,  your 
committee  took  especial  interest  in  examining  the  same.  The  Home  has 
had  very  little  aid  from  the  State,  and  consequently  its  buildings,  with 
the  exception  of  the  house  used  for  officers'  headquarters,  are  of  a  very 
inferior  order.  We  consider  it  a  very  unfortunate  circumstance  that  an 
institution  ha^'ing  such  a  worthy  object  should  have  been  located  where 
the  drainage  is  so  inadequate,  as  was  clearly  e^^denced  by  the  unsavory 
smells,  arising  from  the  outbuildings.  The  broom  factory,  managed  and 
operated  entirely  by  the  blind  men,  is  a  Avonderful  demonstration  of  what 
can  be  accomplished  toward  improving  the  unhappy  condition  of  these 
unfortunate  people.  We  heartily  favor  a  reasonable  appropriation  for  the 
continuance  and  improvement  of  the  Home. 

THE   INSANE   ASYLUM   AT   NAPA. 

The  buildings  constituting  this  great  hospital  are  imposing  in  appear- 
ance, substantially  built,  and  of  handsome  architectural  design.  They 
will  undoubtedly  bear  favorable  comparison  with  any  other  asylum  build- 
ings in  the  United  States.  The  carving  and  elaborate  finish  found  in 
portions  of  the  building  we  do  not  recommend  in  the  construction  of  build- 
ings for  State  purposes.  The  location  being  in  the  foothills,  the  drainage 
is  good  and  the  water  supply  from  the  mountains  unequaled  in  quantity 
and  quality.     The  elegant  appearance  of  the  grounds,  vinevard,  orchard, 
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and  garden  is  evidence  of  the  industrious  and  constant  care  and  attention 
given  them.  We  found  the  building  in  good  order,  except  that  new  floors 
are  needed  in  several  of  the  halls.  More  than  double  the  number  of 
people  that  can  be  accommodated  are  crowded  into  this  asylum,  thereby 
greatly  overtaxing  the  limited  corps  of  physicians  in  charge.  The  early 
completion  of  the  Hosj^ital  for  Chronic  Insane  at  Agnews  will  afford  them 
some  relief.  No  special  appropriation  has  been  solicited  for  this  insti- 
tution. 

INSANE    ASYLUM    AT    STOCKTON. 

The  appearance  of  the  buildings  and  surrounding  grounds  give  evidence 
of  care  and  good  management.  Our  attention  was  called  to  the  system  of 
drainage,  which  we  ascertained  upon  examination  can  l)e  improved  by 
extending  the  canal  along  North  Street  to  the  San  Joaquin  River,  which, 
in  our  opinion,  should  be  done  immediately,  and  thereby  save  the  property 
of  the  people  living  adjacent  to  the  asylum  from  damages  caused  by  its 
stagnant  sewage.  The  Directors  ask  for  forty  thousand  dollars  for  the 
erection  of  residences  for  the  Assistant  Resident  Physicians,  the  Supervisor, 
and  dining-rooms  for  female  and  working  patients;  also  to  erect  and  equip 
a  dead-house.  These  are  necessary  improvements,  and  your  committee 
do  not  regard  the  appropriation  asked  for  at  all  extravagant. 

THE   NORMAL    SCHOOL   AT    SAN   JOS^. 

This  edifice  is  a  handsome  structure,  plain,  durable,  and  very  con- 
veniently arranged;  it  is  very  properly  located,  in  the  heart  of  the  Garden 
City,  and  possesses  many  attractions  to  those  who  have  availed  themselves 
of  its  advantages.  The  school  is  evidently  managed  with  ability,  and  the 
buildings  and  grounds  well  cared  for. 

THE    BRANCH   NORMAL    SCHOOL   AT   LOS  ANGELES. 

The  building,  although  plain  in  architectural  design,  is  attractive, 
strong,  and  substantial,  towering  prominently  from  its  beautiful  location, 
on  an  eminence  overlooking  the  lovely  "  City  of  the  Angels,"  where  nature 
has  so  lavishly  bestowed  her  favors,  making  it  impossible  for  the  imagina- 
tion to  conceive  a  more  desirable  place  for  an  institution  of  learning,  such 
as  we  here  found.  The  popularity  of  the  school  is  evidenced  by  the  large 
number  of  students  in  attendance,  at  once  creating  the  impression  that  it 
should  not  be  classed  as  a  branch  of  any  other  institution. 

The  appropriation  made  by  the  last  Legislature  for  the  purpose  of 
impro^dng  the  grounds  is  being  used  for  grading,  the  planting  of  orna- 
mental trees,  and  building  retaining  walls.  We  suggest  an  appropriation 
for  the  improvement  of  the  mineral  cabinet. 

HOME    FOR   FEEBLE-MINDED   CHILDREN   AT    SANTA    CLARA. 

The  buildings  for  the  use  of  this  institution  are  small  and  entirely  inade- 
quate for  its  purposes.  The  Directors  ask  for  twentv-five  thousand  dollars 
to  provide  for  permanent  improvements — the  erection  of  additional  build- 
ings, fencing,  sewering,  and  improving  the  grounds.  Recognizing  the  fact 
that  this  institution  is  deserving  of  assistance,  your  committee  earnestly 
urge  that  an  appropriation  be  made  for  these  much  needed  improvements. 


HOSPITAL   FOR   THE   CHRONIC    INSANE   AT   AGNEWS. 

Your  committee,  after  making  a  thorough  and  careful  examination  of 
such  buildings  as  have  been  erected  for  this  hospital,  agree  that  the  work 
has  been  especially  well  done,  and  that  the  appropriation  made  by  the  last 
Legislature  has  been  judiciously  expended,  and  that  it  is  absolutely  neces- 
sary that  a  further  appropriation  be  made,  for  additional  buildings  and  to 
coroplete  those  in  process  of  erection.  The  sum  of  two  hundred  and  fifty 
thousand  dollars  will  be  asked  for  to  accomplish  this  end,  and  we  do  not 
consider  that  sum  to  be  an  exorbitant  exaction. 

Respectfully  submitted. 

H.  W.  CARROLL,  Chairman. 


REPORT 


AaiBL!  COMMITTEE  ON  FISH  AND  TIME. 


REPORT. 


Mr.  Speaker:  Your  Committee  on  Fish  and  Game,  to  whom  was  referred 
the  memorial  from  the  Legislature  of  the  State  of  Nevada,  relative  to  the 
depositing  of  sawdust  in  the  Truckee  River  by  residents  of  the  State  of 
California,  respectfully  submit  the  following  report:  That  in  conjunction 
with  the  Senate  Committee  they  visited  Truckee  and  Reno.  At  Truckee 
they  were  met  by  a  delegation  from  the  Nevada  IjCgislature.  A  joint  meet- 
ing was  held,  Senator  Jones  of  this  State  presiding. 

Three  reasons  were  submitted  to  your  committee  why  the  further  deposit- 
ing of  sawdust  in  the  river  should  be  stopped,  viz.: 

First — Its  presence  in  the  river  tends  to  destroy  trout  and  food  fish. 

Second — It  is  conveyed  by  the  waters  of  the  river  through  its  entire 
length,  and  through  ditches' and  canals  used  for  irrigation  purposes  upon 
valuable  farming  and  grazing  lands,  and  spreading  over  the  surface  thereof, 
tends  to  render  them  almost  valueless  and  unavailable  for  agricultural 
purposes. 

Third — It  renders  the  waters  of  the  river  unfit  for  drinking  and  domestic 
purposes,  particularly  in  the  summer  months,  and  sickness  and  death  has 
resulted  to  the  people  of  Nevada  from  its  use. 

At  Truckee  testimony  was  taken  principally  upon  the  amount  and  char- 
acter of  the  sawdust  deposited  in  the  river,  and  its  injury  to  the  fish. 

The  testimony  showed  that  forty  million  feet  of  lumber  was  cut  annually, 
in  the  cutting  of  which  is  produced  about  seven  million  feet  of  sawdust, 
which  passes  into  the  river. 

Above  the  mills,  on  the  river,  and  up  as  far  as  Lake  Tahoe,  an  abun- 
dance of  fish  are  found,  while  below  they  are  scarce. 

It  was  developed  in  the  testimony  taken  that  the  most  serious  cause  of 
complaint  was  the  injury  to  the  health  of  the  people  of  Reno  and  vicinity, 
caused  from  the  use  of  the  waters  of  the  Truckee  River,  wdiich  is  their  prin- 
cipal source  of  supply  for  domestic  purposes. 

At  the  urgent  invitation  of  the  Nevada  delegation  your  committee  visited 
Reno  for  the  purpose  of  hearing  the  statements  of  the  leading  physicians 
and  prominent  citizens  of  that  place. 

Upon  our  arrival  a  meeting  was  immediately  called,  and  addresses  were 
made  as  follows : 

By  R.  H.  Lindsay,  a  leading  attorney  of  Reno,  who  said: 

"  All  the  people  of  Nevada  ask  is  simply  justice  from  the  State  of  Califor- 
nia, and  thus  stay  the  hand  of  death  that  is  daily  taking  away  our  little 
children.  It  is  absurd  to  say  tliat  the  deposit  of  sawdust  in  our  river  does 
not  deteriorate  its  quality.  Our  physicians  are  here  to-night  and  will  state 
to  vou  that  the  depositing  of  it  in  the  water  makes  it  impure  and  unhealthy. 
I  call  attention  to  the  dreadful  disease  of  typhoid  fever  which  ailUcted  dur- 
ing the  past  summer  the  inmates  of  Bishop  Whittaker's  seminary.  The 
conclusion  formed  by  our  physicians  as  to  the  cause  of  this  affliction,  came 


from  the  water.  There  are  numbers  now  down  with  sickness,  the  cause  of 
which  is  traced  to  the  same  cause,  viz.:  the  impurity  of  the  water  caused 
from  sawdust  deposits.  A  person  standing  on  our  river  bridge  can  notice 
these  deposits  in  the  bed  of  the  Truckee  River.  On  the  whole  line  of  the 
stream,  from  the  mills  to  its  mouth,  can  be  found  the  deposits  of  sawdust. 
Upon  the  broad  ground  of  humanity,  for  the  protection  of  our  homes,  and 
the  lives  of  our  people,  comprising  a  community  of  between  four  thousand 
and  five  thousand,  we  ask  legislative  protection  from  this  evil." 

In  his  remarks  Judge  Boardman  said  : 

"  I  cannot  give  all  the  data  and  all  the  terrible  results  produced  by  this 
sawdust  evil.  We  claim  that  we  are  entitled  to  the  purity  of  the  water; 
anything  done  to  make  the  water  impure  is  an  evil  which  we  think  we 
have  a  right  to  complain  about.  In  my  judgment,  the  running  of  sawdust 
into  the  river  has  rendered  the  water  unfit  for  use  for  domestic  purposes — 
so  much  so  that  the  Nevada  Legislature  is  now  contemplating  and  consid- 
ering a  proposition  to  obtain  a  new  supply  for  the  State  institutions  at 
Reno." 

The  following  statements  were  made  by  leading  physicians  of  Reno,  the 
first  called  upon  being  Dr.  Bergstein,  a  graduate  of  the  University  of  the 
Pacific,  who  said: 

"  The  matter  of  sawdust  in  the  Truckee  River  affects  us  as  follows  :  It 
is  a  fact  that  the  decomposition  of  vegetable  matter  in  water  is  a  great  pro- 
ducer of  disease.  The  decomposition  of  the  sawdust  in  the  Truckee  River, 
in  my  mind,  is  a  source  from  which  disease  is  produced.  Large  numbers 
of  dead  fish  have  been  found  at  various  times  in  the  Truckee  River.  The 
sawdust  settles  in  the  gills  of  the  fish  which  causes  their  death.  At  vari- 
ous places  along  the  bed  of  the  Truckee  the  deposit  of  sawdust  is  from 
three  to  four  feet  deep.  The  cause  of  the  fever  epidemic  among  our  people 
last  summer,  in  my  judgment,  came  from  the  impure  water  caused  by 
sawdust  deposits  in  the  river." 

In  reply  to  a  question  from  Senator  Jones,  as  to  whether  he  had  ever 
made  any  chemical  analysis  of  the  water,  the  doctor  said : 

"I  have  not,  but  my  judgment  in  this  matter  is  from  observation.  I 
notice  that  people  about  Reno  who  use  well  water  were  not  afflicted  by  the 
epidemic,  although  surrounded  by  more  favorable  causes  of  disease,  while 
the  people  surrounded  by  the  best  health  regulations,  and  most  favorably 
located  for  health,  who  use  the  river  water,  have  been  afflicted  by  the 
epidemic." 

In  answer  to  a  question  by  Assemblyman  McGowan,  regarding  impure 
waters,  he  stated: 

"  It  is  an  acknowledged  fact  that  impure  water  is  one  of  the  most  serious 
causes  of  disease.  I  know  of  nothing  in  the  sawdust  itself  that  would 
make  water  impure.  It  is  the  decomposition  of  the  sawdust  in  the  water 
that  makes  it  impure  and  breeds  disease." 

Dr.  Dawson,  a  graduate  of  the  Medical  University  of  California,  said: 

"  During  the  past  year,  and  for  several  years  past,  we  have  noticed  that 
the  water  from  the  river  was  impure.  Many  of  our  families  have  aban- 
doned the  river  water,  and  are  now  using  well  water  for  domestic  purposes. 
An  epidemic  broke  out  in  Bishop  Whittaker's  seminary  last  summer,  and 
I  made  a  personal  examination  of  the  sewers,  water-closets,  sinks,  and 
every  place  about  the  institution,  to  discover  the  cause  of  the  epidemic. 
As  a  result  of  my  examination,  I  came  to  the  conclusion  that  it  was  the 
water;  I  noticed  a  peculiar  odor  about  the  water;  I  left  a  glass  of  water  to 
settle  over  night,  and  in  the  morning  I  discovered  sediment  in  the  bottom 
of  the  glass.    The  deposits  of  sawdust  in  the  bed  of  the  river  during  the 


summer  months  ferments  and  gives  off  a  slimy  substance,  which  contami- 
nates the  water,  and  even  renders  the"  atmosphere  impure,  which,  in  my 
judgment,  is  the  cause  of  disease. 

"  I  have  practiced  in  Reno  since  the  year  1875,  and  my  observation  dur- 
ing these  years  of  practice  leads  me  to  the  conclusion,  beyond  any  doubt, 
that  this  is  the  cause  of  disease  among  our  people. 

"  The  water  taken  from  the  river  opposite  the  town  is  noticed  to  be  the 
same  as  the  water  taken  from  the  reservoir.  They  both  give  off  an  offensive 
smell.  As  the  water  lowers  in  the  river,  and  the  warm  weather  comes  on, 
the  water  becomes  more  impure  and  offensive  to  the  smell." 

Dr.  S.  Bishop,  a  graduate  of  the  Physio-Medical  Institute  of  Cincinnati, 
Ohio,  said: 

"In  1864,  a  gallon  of  water  of  the  Truckee  River  showed  but  twenty- 
four  grains  of  impurities.  This  was  considered  pure  water.  It  is  different 
now.  It  is  admitted  that  impure  water  is  a  cause  of  disease.  Before 
sawdust  commenced  to  be  deposited  in  the  river,  we  had  no  typhoid 
fever.  The  disease  has  become  and  is  becoming  more  frequent  every  3'ear. 
I  am  satisfied  that  the  sawdust  renders  the  water  impure,  and  has  been 
and  is  the  cause  of  disease." 

Dr.  Lewis,  a  graduate  of  Long  Island  (N.  Y.)   Medical  College,  said: 

"  In  the  first  years  of  my  practice  here,  there  was  little  or  no  fever.  It  has 
become  more  frequent  every  year.  When  the  disease  first  commenced  to 
afflict  our  people  we  laid  the  trouble  to  other  causes,  but  we  have  been 
forced  to  the  conclusion  that  the  water  rendered  impure  from  the  saw- 
dust is  the  main  cause  of  disease." 

C.  C.  Powning,  United  States  Surveyor-General  of  Nevada,  said : 

"  We  ask  that  a  few  mill  men  be  prevented  from  contaminating  the  main 
and  largest  river  of  Nevada.  We  have  repeatedly  urged  and  petitioned  the 
California  Legislature  to  take  some  action,  and  they  have  as  yet  failed  to 
notice  our  petitions.  In  the  bed  of  the  river  from  Tahoe  to  Truckee  there 
is  no  sawdust,  but  from  Truckee  to  Reno  and  to  Pyramid  Lake  there  is  a 
continual  deposit  from  one  to  three  feet  of  sawdust.  We  ask  that  the  mat- 
ter be  not  delayed  longer." 

Attorney-General  Alexander  of  Nevada,  said  : 

"  This  is  a  friendly  conference.  We  meet  to  abate,  if  possible,  the  trouble 
between  Nevada  and  California  on  a  friendly  basis.  The  question  is 
whether  four  or  five  men  running  mills  on  the  Truckee  River  can  impair 
the  health  of  the  people  of  Nevada?  Will  not  the  people  of  California 
require  these  men  to  so  use  their  property  as  not  to  interfere  with  the 
neighbors  of  your  State.  Because  these  mill  men  claim  that  it  is  con- 
venient for  them  to  deposit  the  sawdust  in  the  river,  will  you  acknowledge 
that  as  an  excuse  or  reason  why  they  can  render  our  water  impure?  We 
ask  that  the  Truckee  River  shall  be  allowed  to  run  unimpaired  from  its 
source  to  its  mouth,  and  we  wish  you  to  acknowledge  that  the  water  of  this 
river  is  as  much  ours  as  yours." 

Your  committee  herewith  present  a  bill  amending  section  six  hundred 
and  thirty-five  of  the  Penal  Code,  making  it  a  misdemeanor  to  deposit 
sawdust  in  any  of  the  waters  of  the  State,  and  recommend  its  passage. 

We  also  recommend  that  the  State  Board  of  Health  make  investigation 
into  the  effect  caused  by  the  deposit  of  sawdust  in  the  Truckee  River  upon 
the  health  of  the  people  of  the  State  of  Nevada. 

GEO.  WILLIAMS,  Chairman. 


REPORT  OF  ASSEMBLY  COMMITTEE 


ON 


STiTE  HOSPITiLS  M  iSYLUMS. 


REPORT. 


Sacramento,  February  28,  1887. 

Mr.  Speaker  :  Your  Committee  on  State  Hospitals  and  Asylums  beg 
leave  to  submit  to  you  the  following  report  of  their  labors  and  investiga- 
tions : 

We  have  visited  the  following  State  asylums :  the  Stockton  Insane 
Asylum,  at  Stockton;  the  Napa  Insane  Asylum,  at  Napa;  also,  the  Pro- 
testant Orphan  Asylum,  San  Francisco;  the  Hebrew  Orphan  Asylum,  San 
Francisco;  and  the  Protestant  and  Catholic  Orphan  Asylums,  in  Los 
Angeles.  Those  institutions  which  we  did  not  visit,  we  have  sufficient  and 
reliable  information  to  satisfy  ourselves  of  their  workings  and  conditions 
in  all  respects,  and,  after  deliberation,  we  have  come  to  the  conclusions 
which  we  herewith  report. 

A  large  amount  of  testimony  has  been  taken,  but  your  committee  has 
deemed  it  wise  and  more  economical  to  condense  this,  their  testimony  and 
observations  so  taken,  to  show  to  what  extent  the  State  has  been  appro- 
priating money  for  charitable  purposes,  and  the  amount  of  the  appropria- 
tions made  by  a  previous  Legislature  for  such  purposes. 

Tre.\suker's  Report,  two  last  Fiscal  Years,  Stockton  Insane  Asylum.  • 

General  Fund. 

July  1, 1884,  balance  as  per  last  biennial  report -. -.- |42,3-10  71 

July  25,  1884,  warrant  No.  78 7.941  28 

August  28,  1884,  warrant  No.  834 lfi,217  72 

August  30,  1884,  warrant  No.  3,125.- -  17.980  41 

August  30,  1884,  warrant  No.  3,582 l(i,240  75 

October  10,  1884,  warrant  No.  1,911 14,(;27  22 

October  29,  1884,  warrant  No.  2,088 15,340  13 

November  21,  1884,  warrant  No.  2,703 17,894  55 

December  20,  1884,  warrant  No.  3,387 --  18,4.54  48 

January  20,  1885,  warrant  No.  4,444 l<i,245  95 

February  1.3,  188.5,  warrant  No. . -  1«,012  75 

March  20,  1885,  warrant  No.  7,849... 18,«.37  fiO 

March  27,  1885.  warrant  No.  7.883 -- --  3.915  43 

March  27,  1885,  warrant  No.  7,894 (!,214  65 

April  23,  1885,  warrant  No.  8,765 l'>,r>98  82 

May  21,  18,S.5,  warrant  No.  9,.376 15,7fi0  57 

June  19,  1885,  warrant  No.  10,078 12.012  20 

August  20,  1885,  \varrant  No.  998...    ]5,4'4  (55 

September  24,  18S5,  warrant  No.  1,817..-. 15,«48  47 

October  Ifi,  1885,  warrant  No.  2,7f;0.- -- 15,723  20 

December  1,  1885,  warrant  No.  3,'>49 17,205  74 

December  24.  188.5,  warrant  No.  4,2.38- -..  l'i,S«3  19 

February  .3,  188(1,  warrant  No.  5,(i0f) 17,132  35 

February  17.  l«H(i,  warrant  No.  5.903 - 15,S95  10 

February  2.5,  188';,  warrant  No.  5,9130--- --- - 1,444  45 

March  20,  1880,  warrant  No.  n,43(i --- 15,147  8R 

April  19,  188f!,  warrant  No.  7,284 17,481  59 

May  28.  1880,  warrant  No.  8,225. 17,0.39  10 

June  29,  1880,  warrant  No. 9,059..- ---- 17,827  22 

Total  receipts  for  two  years $458,32fi  14 


Disbursements. 

Amount  paid  for  general  support,  as  per  vouchers  now  on  file,  for  year  ending 

June  30,  1885 -- - $196,898  30 

For  vear  ending  June  30,  1886 -- - - 198,257  38 

Transferred  to  Contingent  Fund,  February  10,  1885 20,000  00 

Transferred  to  Contingent  Fund,  August  h,  1885 8,024  02 

Balance  in  General  Fund,  June  30,  1886 35,146  44 

Total $458,326  14 

THE    STOCKTON    STATE    INSANE   ASYLUM. 

In  compliance  with  our  duties,  we  visited  this  institution  and  examined 
into  the  conduct  and  management  in  every  particular,  and  found  the 
asylum  in  charge  of  the  following  officers : 

Directors — Robert  Watt,  J.  K.  Doak,  Charles  H.  Randall,  J.  D.  McDougald, 
H.  N.  Rucker. 

Resident  Officers — W.  H.  ]\Iays,  M.D..  Superintendent;  W.  T.  Browne, 
M.D.,  deceased,  Assistant  Physician;  W.  R.  Langdon,  M.D.,  Assistant 
Physician. 

We  made  an  unexpected  examination  of  the  affairs  of  the  asylum,  and 
inspected  the  hospital  buildings  and  patients  in  a  very  thorough  manner. 
We  found  the  male  department  in  a  very  crowded  condition;  in  fact,  there 
are  more  patients  in  this  department  than  can  be  accommodated  ^-ith 
comfort.  Besides  this,  a  matter  entirely  beyond  the  control  of  the  Super- 
intendent, we  find  nothing  either  in  the  conduct  or  appearance  of  the  male 
wards  but  what  should  be  commended.  In  the  female  department  this 
trouble  of  crowding  does  not  exist  to  so  great  an  extent.  The  method, 
regularity,  and  neatness  and  cleanliness,  which  is  apparent  everywhere, 
is  to  be  highly  commended.  The  books  of  the  Secretary  and  Treasurer 
make  a  good  showing  of  the  condition  of  the  financial  department,  and 
are  kept  in  a  correct  and  systematical  manner. 

Improvements. 

The  improvements  carried  forward  during  the  past  two  years  have  been 
of  a  permanent  and  necessary  character.  The  old  and' worn  out  floors 
have  been  replaced  by  new  ones.  The  brick  work  has  been  evervwhere 
repaired  and  painted.  New  bath-tubs,  sinks,  urinals,  and  water-closets  of 
the  most  approved  pattern  have  been  supplied.  The  Harvey  system  of 
hot-water  heating  has  been  introduced  throughout  the  whole  structure, 
replacing  the  old-time  stove,  fenced  around  with  wire  screens,  lessening  to 
a,  considerable  degree  the  dangers  of  conflagrations.  The  old  disused 
kitchen,  by  being  raised,  reconstructed,  and  enlarged,  has  been  converted 
into  a  spacious  associated  dining-room,  where  upwards  of  four  hundred  of 
the  quieter  class  of  patients  are  fed  simultaneouslv  three  times  a  day. 
The  favorable  workings  of  so  large  an  associated  dining-hall  affords  an 
emphatic  indorsement  of  the  principle  as  adapted  to  patients  of  the 
milder  type,  and  is  a  tribute  to  the  wisdom  and  foresight  of  its  promoters. 
The  new  dairy  barn,  capable  of  accommodating  seventy  cows,  is  a  sub- 
stantial structure,  with  concrete  floors,  and  everv  adaptation  for  the  con- 
venient operation  of  this  important  adjunct  to  the  asylum. 

Workshops. 

Something  should  be  said  as  to  the  need  of  workshops  for  the  employ- 
ment of  patients.     The  importance,  both  mental  and  physical,  of  some 
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properly  adapted  form  of  occupation  as  a  means  of  cure,  and  the  evil  of 

the  opposite  condition  of  utter  idleness,  are  the  observations  of  those  in 
charge  and  ad%'isable  by  committee. 

More  Medical  Help 

Is  earnestl}-  called  for,  and  it  is  the  opinion  of  the  committee  that  an  addi- 
tional Assistant  Physician  should  be  granted. 

For  statistical  tables,  see  Medical  Superintendent's  report;  also,  laws  of 
the  State  concerning  the  admission  of  patients  into  the  State  Asylum  at 
Stockton. 

Contingent  Find. 

Receipts. 

June  30,  1S84— Balance  as  per  last  biennial  statement $7,.3H1  59 

Board,  etc.,  for  vear  ending  June  30,  1885 8,052  54 

Steward's  sales,'endins;  June  30,  1885 ._ I,(i81  87 

Board,  etc.,  ending  of  year,  June  30,  1886 7,(US  25 

Steward's  sales,  tor  year  ending  June  -30,  188B 1,')04  0;» 

February  5,  1885— Transferred  from  General  Fund 20,000  00 

February  5,  188.5 — Transferred  from  Furnishing  Fund 580  35 

August  il,  188.5— Transferred  from  General  Fund ,.  8,024  02 

August  11,  1885— Deposits  of  deceased  patients ._  3^190  97 

Total $58.143  fig 

Disharsements. 

New  laundrv  building  and  fixtures |3,140  84 

Boring  wells '. 139  61 

Interest  and  expressage 2,832  6-3 

Steam  traps  for  boilers 240  00 

Three  horses .525  00 

Buggv  and  harness 249  24 

Hogs" 489  31 

Cows 475  00 

Grading  grounds  and  graveling  streets 6,596  93 

Superintendent's  expenses  to  convention  of  physicians 400  00 

Sewerage,  connections,  etc 4,307  83 

Completion  of  new  building  and  drainage 14,221  10 

Furnishing  new  building 20,707  71 

Attorney's  fees 73  25 

Painting  and  repairs    758  01 

Mileage - 93  60 

Cow  barn,  concrete  work,  and  grading  grounds... 5,010  70 

Trees... .57  60 

Cars  for  track  from  kitchen  to  dining-room L50  55 

Tobalance 2,325  13 

Total :... $60,468  81 

New  Building  Fund— (Appropriation  of  $163,000,  M.\rcii  13,  1883). 

Rccc't'oitS 

Julv,  1884— AVarrant  No.  30 $14,782  50 

Warrant  No. ..- - 7,308  00 

Warrant  No.  79 - '    3,720  29 

August  29.  18*4— Warrant  No.  646 1,411  35 

Warrant  No. 17,4.38  27 

Total... $44.660  41 

Disbursements. 

Paid  Confer  Brothers— Warrant  No.  30 $14,782  50 

Warrant  No. -.. 7,308  00 

Warrant  No. 17,438  27 

Paid  sundry  bills,  outside,  as  per  voucher 5,131  64 

Total- - - - -.-- $44,660  41 
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Heating  and  Rei'airs— (Appropriation,  $25,000,  March  10,  1885). 

Receipts. 

September  24,  1885— Warrant  No.  1.814 $1,159  41 

December  1, 1885— Warrant  No.  3,650 2,911  83 

WarrantNo. 2,46fi  00 

December  24,  1885— Warrant  No.  4,237 942  50 

Febrmuy  3,  1886— Warrant  No.  5,703 1,800  00 

February  20,  1886— Warrant  No.  5,910 A 2,186  28 

March  4;  1886— Warrant  No.  6,239 3.335  40 

March  24,  1886— Warrant  No.  6,444 899  13 

Warrant  No.  0,445 908  60 

April  19,  188(5— Warrant  No.  7,283 953  67 

Mav28,  1886— WarrantNo.  8,224. 1,355  80 

June29, 188(3— Warrant  No.  9,058--- 1,320  17 

Total -- $20,238  79 

Disb^irsements. 

Paid  Confer  Brothers,  contractors — Warrant  No. -  .$2,4(>6  00 

Paid  Confer  Brothers,  contractors— Warrant  No.  5,702 1,800  00 

Paid  Confer  Brothers,  contractors— Warrant  No.  6,239 3,335  40 

Paid  Confer  Brothers,  contractors— Warrant  No.  6,445 908  60 

Paid  sundry  bills,  as  per  vouchers  on  file 11,728  79 

Total --- $20,238  79 

THE   NAPA    STATE    INSANE   ASYLUM 


Is  situated  near  Napa  City,  in  Napa  Valley,  on  a  beautiful  piece  of  land  at 
the  base  of  the  hills,  which  are  to  the  eastward  of  the  buildings.  Upon 
our  visit  at  this  asylum  we  found  the  institution  in  charge  of  and  under 
the  control  of  the  following  officers : 

Board  of  Trustees — Benj.  Shurtleff,  President;  J.  C.  Martin,  J.  Q.  Brown, 
Geo.  N.  Cornwall,  W.  F.  Henning. 

Secretary  of  Board  and  Treasurer — C.  B.  Seeley. 

Resident  Officers — E.  T.  Wilkins,  Resident  Physician;  L.  F.  Dozier,  M.D., 
Assistant  Physician;  F.  W.  Hatch,  M.D.,  Assistant  Physician ;  J.  B.  Stephens, 
Secretary. 

Upon  entering  into  the  inspection  of  the  buildings  and  different  apart- 
ments connected  with  them,  we  were  surprised  at  the  large  amount  of 
room  and  space  that  was  occupied  by  the  officers  and  employes  of  the 
institution,  but  in  not  so  large  a  degree  as  in  previous  reports. 

The  following  summary  exhibits  the  number  of  patients  in  the  asylum 
June  30,  1884,  numljer  admitted,  number  under  care  and  treatment,  num- 
ber discharged;  eloped,  and  died  during  the  year,  and  the  number  remain- 
ing in  the  asylum  June  30,  1885. 


From  June  30,  1884,  to  June  30,  1885. 


Number  of  patients,  June  30,  1884 

Number  admitted  during  the  year 

Number  under  care  and  treatment 

Number  discharged,  recovered 

Number  discharged,  improved 

Number  discharged,  unimproved 

Number  discharged,  not  insane 

Number  died--- 

Number  eloped 

Number  discharged,  died,  and  eloped 

Number  remaining,  June  30, 1885 


809 
305 


510 
174 


1,319 

479 


1,114 

684 

1,798 

83 

36 

119 

72 

74 

146 

4 

3 

7 

1 

1 

0 

88 

22 

110 

4 

1 

5 

252 

137 

389 

862 


547 


1,409 


A  corresponding  table  for  June  30,  1886,  shows  the  following  facts: 


From  June  30, 1885,  to  June  30, 1886. 


Number  of  patients,  June  30,  18S5 

Number  admitted  during  the  year 

Number  under  care  and  treatment 

Number  discharged,  recovered ... 

Number  discharged,  improved 

Number  discharged,  unimproved 

Number  discharged,  not  insane 

Number  died 

Number  eloped 

Number  discharged,  died,  and  eloped 

N'umber  remaining,  June  30,  1886 


Males. 

Fenialeg. 

802 
190 

547 
150 

1,052 

703 

55 

54 

9 

5 

25 

40 
0 

1 

Total. 


205 


847 


114 


589 


1,409 
340 

1.755 

80 

100 

15 

0 


_319 
1,436 


It  will  thus  be  seen  that  a  number  of  patients  coniniitted  to  this  asylum 
during  the  fiscal  year  just  closed  (three  hundred  and  forty-six)  is  one 
hundred  and  sixty-eight  less  than  the  average  during  the  preceding  years. 
This  of  course  is  due  to  the  fact  that  the  new  building  at  Stockton  was 
opened  for  the  reception  of  patients  last  winter,  and  that  most  of  the 
patients  from  San  Francisco  have  since  been  sent  to  that  institution. 
Notwithstanding  this  relief  there  were  twenty-seven  more  patients  at  the 
end  than  the  beginning  of  the  year,  making  a  total  of  one  thousand  four 
hundred  and  thirty -six — being  thirty-six  in  excess  of  the  number  provided 
for  Ijy  the  Legislature  in  the  appropriation  for  the  maintenance  of  this 
asylum,  the  per  capita  cost  of  maintenance  being  87.04  cents  per  day. 
In  looking  over  the  tables  of  nativity  it  will  be  seen  that  a  large  majority 
of  the  inmates  of  our  asylums  are  foreign  born,  many  of  them  not  citizens 
of  the  United  States,  and  quite  a  number,  perhaps,  were  insane  before 
coming  to  this  country,  while  others  are  cases  of  idiocy  or  imbecility,  who 
were  either  sent  to  this  State  by  the  aid  of  the  CJovernments  from  which 
they  came  or  the  communities  in  which  they  lived.  The  question  then  is 
whether  it  would  not  be  feasible  for  our  'Legislature  to  make  an  ai)propri- 
ation  to  return  those,  especially  Chinamen,  to  their  native  land.  The 
expense  of  sending  those  persons  to  their  homes  would  not  exceed  fifty 
($50)  dollars  each,  while  to  keep  them  will  cost,  per  annum,  one  hundred 
and  fifty  ($150)  dollars,  for  an  average  period  of  fourteen  years,  or  $2,100 
each  if  kept  until  they  die. 

Improvements. 

Many  necessary  improvements  have  been  made.  A  new  gasholder,  with 
a  capacity  of  six  thousand  feet,  and  a  new  bench  of  retorts  for  manufac- 
ture of  gas,  have  been  constructed,  and  two  new  boilers  of  sixty  horse 
power  each  have  been  purchased.  Cow  and  calf  barns  have  been  con- 
structed. The  I^ake  Camella  has  been  enlarged,  new  lakes  formed,  from 
which  the  supply  of  water  for  the  institution,  lawns,  etc.,  is  received. 

Another  Assistant  Physician  is  earnestly  asked  for,  and  it  is  the  belief 
of  your  committee  that  such  should  be  provided  for  at  each  institution, 
both  Stockton  and  Napa. 

The  bfX)ks  of  the  asylum  are  kept  on  the  sam(^  plan  and  maimer  as 
those  of  the  Stockton  Insane  Asylum,  and  are,  as  far  as  we  can  ascertain, 


kept  in  a  correct  manner,  and  your  committee  must  commend  their  sys- 
tematical system. 

ORPH-^N   ASYLUMS. 

In  regard  to  orphan  asylums,  there  is  no  specified  amount  of  appropri- 
ation made,  but  they  are*pro^•ided  for  by  a  general  law  which  allows  any 
orphan  asylum  one' hundred  dollars  per  annum  for  each  whole  orphan, 
seventy-five  dollars  per  annum  for  each  half  orphan,  and  seventy-five 
dollars  per  annum  for  each  abandoned  child. 

The  asylums  are  conducted  in  a  good  manner,  and  have  good  and  trust- 
worthy officers  at  their  heads. 

The  workings  of  the  as^dums  are  in  every  respect  as  well  as  can  be 
expected,  and  the  unusual  healthy  appearance  of  the  inmates  goes  to 
show  that  they  are  well  cared  for. 

We  find  from  former  recommendations  that  all  the  orphan  asylums 
have  responsible  Boards  of  Trustees,  and  their  yearly  reports  speak  well 
for  the  different  asylums,  and  following  will  find  the  amount  allowed  by 
the  State  for  one  half  year  ending  December  31,  1886  :  also  of  the  Veter- 
ans' Home,  located  at  Yount^'ille,  Xapa  County  : 

Protestant  Episcopal  Old  Ladies'  Home,  one  half  year,  ending  June  30, 1886 $2,71fi  SS 

Alameda  County,  three  years,  from  July  1,  18S3.  to  June  30.  1880 14,780  77 

Amador  County,  three  and  one  half  years,  from  July  1, 1883,  to  December  31, 188(3-     6,156  62 

T,,  T^       J    -^     \    (  one  half  vear.  endins  December  31, 1886 2,190  64 

tl  Dorado  Loimty -j  ^^^.^^  ^^^  ^^^^  ^.^^^  -^.^^^^  ^^^^  j^,^^.  j_  -^^^3^  ^^  j^^^^  3q  ■^^j^^^■    ^^qI  64 

Humboldt  County,  three  years,  from  July  1, 1883,  to  June  30, 1886 3,738  30 

Marin  County,  three  years,  from  July  1,  1883,  to  December  31, 1886 |     .V^^q  fg 

Nevada  County,  three  years,  from  July  1, 1883,  to  December  31, 1886 7 J98  33 

Placer  County,  three  years,  from  July  1, 1883,  to  December  31,  1886 <   I'^OSO  84 

Sacramento  County,  three  and  one  half  years,  from  Julv  1,  1883,  to  December 

31,1886 ---■- --' 19,057  93 

San  Francisco  County,  three  and  one  half  vears,  from  Julv  1, 1883,  to  December 

31,1886 - ..-."-- ■- 91,082  95 

San  Joaquin  Couutv.  three  and  one  half  vears,  froni  Julv  1, 1883,  to  December 

31,1886 1. ". -■- 17,787  26 

Sierra  Countv,  three  and  one  half  vears,  from  Julv  1, 1883,  to  December  31, 1886.    5,119  49 
Solano  Cuuntv,  three  and  one  half  "vears.  from  Julv  1,  188.3,  to  December  31, 1886.    3,498  89 

Yuba  Countv,  three  vears.  from  Jiilv  1,  18^3.  to  June  3, 1886 3,807  86 

Butte  Countv,  three  and  one  half  vears,  from  Julv  1,  1883,  to  December  31,  1886.     6,400  39 

Ladies"  Eelief  Society  of  Oakland.. " .-       745  99 

Lick  Old  Ladies'  Home,  San  Francisco 1,666  54 

Our  Lady's  Home.  San  Francisco 5,819  02 

Old  People's  Home,  San  Francisco 1,391  77 

Veterans' Home,  Yountville— 133  inmates---. 9,668  95 


Name  of  Institution  or  Asylum. 


San  Francisco  Protestant  Orphan  Asylnm 

8an  Francisco  Almshouse - 

San  Francisco  Ronian  Catholic  Orphan  Asylum 

San  Francisco  Ladies'  Protection  and  Relief  Society. 

Sacramento  Protestant  Orphan  Asylum 

St.  Vincent  Male  Orphan  Asylum,  San  Rafael 

Grass  Valley  Orphan  Asylum 

St.  Joseph's"  Infant  Orphan  Asylum,  San  Francisco  .- 

St.  Vincent's  Orphan  Asylum,  Santa  Barbara 

Santa  Cruz  Fenuile  Orphan  Asylum 

Good  Templars'  Orphan  Asylum,  Vallejo 

Pajaro  Valley  Male  Orphan  Asylum 

St.  John  Roman  Catholic  Orphan  Asylum,  San  Juan. 

Home  of  Benevolence,  San  Francisco. 

Boys  and  Oirls'  Aid  Society 

Ladies"  Relief  Society  of  Oakland 

Pacific  Hebrew  Orphan  Asylum 

Los  Angeles  Orphan  Asylum 


Totals 


Amount  per  inmate 


Number 

of 
Inmates, 


239 

23 

425 

194 

15G 

537 

220 

529 

49 

47 

238 

153 

60 

42 

53 

48 

87 

145 


3,245 


Amount  Allowed 

for  one  half 
year,  ending  De- 
cember 31, 1886. 


.$8,110  09 

838  70 

15,877  82 

5,592  45 

4,828  34 

18,707  26 

10,229  43 

16,387  93 

1.837  90 

i;631  45 

7,478  40 

4,885  60 

2,216  26 

1,996  65 

583  04 

1,987  64 

3,085  87 

4,617  14 


$110,888  15 


$34  28 


HOME    FOR    FEEBLE-MINDED    CHILDREN. 


Is  situated  at  Agnew  Station,  on  the  South  Pacific  Coast  Railroad,  in 
Santa  Clara  County,  and  was  created  by  an  Act  of  the  Legislature,  March 
18,  1885 — "An  Act  to  provide  and  purchase  suitable  lands,  and  erect 
thereon  suitable  buildings  for  the  care  and  training  of  feeble-minded  chil- 
dren"— the  appropriation  amounting  to  forty-five  thousand  dollars. 

We  find  in  the  Trustees'  report,  that  had  it  not  been  for  the  paying  chil- 
dren, and  kind  donations  from  several  citizens,  that  it  would  have  been 
impossible  to  support  and  maintain  the  large  number  of  inmates  out  of 
the  meager  appropriation  of  the  Legislature,  which  will  be  observed,  chiefly 
was  expended  to  obtain  lands,  and  suitable  buildings,  etc.  Land  pur- 
chased, fifty-one  acres,  and  buildings  erected  thereon,  and  furnishing, 
costing  thirty-two  thousand  four  hundred  and  ten  dollars  and  sixty-six 
cents,  leaving  a  balance  of  twelve  thousand  five  hundred  and  eighty-nine 
dollars  and  thirty-nine  cents,  to  pay  the  salaries  of  employes,  support  and 
maintain  all  the  inmates. 

The  Trustees'  report  shows  that  they  have  received: 

From  the  State  Controller,  out  of  the  $45,000  appropriated... $41,604  05 

From  Income  Fund h^^'^  ^5 

Total -- $43yj37  00 

Disbursements. 

From  State  approi)riations - - $41,604  05 

Fr(im  Income  Fund -- 1,283  45 

In  hands  of  Treasurer 599  50 

In  hands  of  Secretary  ... 50  00 

Total ---- - $43,537  00 

On  the  first  day  of  October,  1886,  the  institution  received  under  its 
charge  seventy-one  children  or  inmates,  from  the  various  counties  of  the 
State,  and  there  were  several  applications  for  more,  but  could  not  be  received 

2^ 
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for  want  of  room.  The  Trustees  call  for  additional  buildings,  and  think 
one  hundred  and  fifty  thousand  dollars  should  be  appropriated  by  the  Leg- 
islature. From  the  trustees'  report  we  find  that  many  of  the  children  have 
made  rapid  and  wonderful  progress  in  their  intellectual  as  well  as  physical 
condition. 

The  present  Legislature,  having  in  view  the  great  wants  attending  pur 
insane  institutions,  have  made  an  appropriation  of  two  hundred  and  fifty 
thousand  dollars  for  the  erection  of  suitable  buildings,  etc.,  at  Agnew's 
Station,  the  Home  for  Chronic  Insane  and  Feeble-Minded  Children,  which 
will  fully  meet  the  demands  for  some  time  to  come,  and,  with  the  appro- 
priations for  general  support  of  the  institution,  will  be  enabled  to  receive 
all  patients  coming  in  under  that  head. 

INSTITUTION   FOR   THE    DEAF,  DUMB,  AND    BLIND. 

Is  situated  at  East  Berkeley,  in  Alameda  County,  and  is  in  charge  of  the 
following  officers,  viz. : 

Board  of  Trustees — R.  A.  Redman,  President,  Oakland;  H.  A.  Palmer, 
Vice-President,  Berkeley;  E.  H.  Woolsey,  Oakland;  Geo.  H.  Rogers,  San 
Francisco;  W.  L.  Praether,  Secretaiy  and  Treasurer. 

Principal — Warring  Wilkinson,  M.A. 

Teachers  of  the  Deaf  and  Dumb — Miss  Anna  B.  Carter,  Geo.  B.  Goodall, 
Theophilus  D'Estrella,  Henry  Frank,  Miss  M.  A.  Dutch,  Douglas  Tilden, 
Miss  K.  A.  Crandall. 

Teacher  of  Articulation — N.  F.  Whipple. 

Teacher  of  Drawing — Theophilus  D'Estrella. 

Teachers  of  the  Blind — Chas.  T.  Wilkinson,  Miss  M.  S.  Day. 

Teacher  of  Music — Geo.  B.  Goodall. 

Physician — Dr.  I.  E.  Nicholson. 

Clerk— W.  E.  Zander. 

Matrons — Mrs.  H.  B.  Willard,  Miss  J.  Osgood,  Miss  M.  J.  Wiseman. 

Foreman  Carpenter  Shop — E.  P.  Pikes. 

Foreman  Printing  Office — E.  R.  Carroll. 

Engineer — Fred.  Hansen. 

By  means  of  the  appropriations  made  for  specific  purposes  by  the  last 
Legislature  the  Board  has  been  enabled  to  carry  out  and  perfect  many 
improvements  which  have  long  been  needed,  and  to  put  the  grounds  in 
such  shape  as  to  comport  with  the  dignity  of  the  vState  and  the  beauty  of 
the  site.  New  and  substantial  fences  have  been  constructed,  a  hand- 
some stable  is  now  completed,  and  a  gymnasium  has  been  fitted  up  with 
admirable  apparatus.  Other  improvements  are  l^adly  needed,  and  the 
Board  earnestly  ask  of  this,  the  twenty-seventh  Legislature,  appropriations 
for  the  remodeling  and  construction  of  buildings  that  will  serve  their  urgent 
necessities. 

Number  of  pupils  in  Deaf,  Dumb,  and  Blind  Institution,  on  the  rolls 
■  June  30,  1884  : 

Deaf  and  Dumb. 

Boys -A 75 

Girls 50 

—       125 
Blind. 

Boys 15 

Girls- 11 

Total,  both  classes 152 
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The  admissions  since  same  date  have  been : 

Deaf  and  Dumh. 

Boys 1--- 14 

Girls 12 

—        26 
Blind. 

Bovs o 

Girls --- -- 3 

8 

Total  admissions 34 

Total  under  instructions -. 186 


There  have  been  graduated  and  discharged 


Deaf  and  Dumb. 

Bovs 11 

Girls 8 

Died --- -      1 

—  20 
Blind. 

Bovs ~ 

Gifls 3 

—  10 

Total  deductions 30 

On  rolls  July  30,  ISSG 156 

Discharged  since 4 

152 
Admitted  since  opening  term 13 

On  rolls  November  15,  1886 165 

All  of  which  is  respectfully  submitted. 

A.  B.  BUTLER,  Chairman. 


REPORT  OF  SPECIAL  COMMITTEE 


ON 


SAVINGS    BANKS. 


REPORT. 


Assembly  Chamber,  Sacramento.  February  15,  1887. 

Mr.  Speaker:  Your  Committee  on  Savings  Banks,  to  which  was  referred 
Assembly  Bill  No.  402 — "  An  Act  for  the  government  of  savings  })anks, 
and  for  the  protection  of  depositors  in  the  same  " — has  given  the  subject 
careful  consideration,  and  begs  leave  herewith  to  present  a  substitute  for 
said  Asseml)ly  Bill  No.  402,  and  to  recommend  that  the  substitute  do  pass. 

The  committee  desires  to  call  your  attention  to  facts  set  forth  in  the  last 
report  of  the  Bank  Commissioners  of  date  August  10,  1886,  covering  the 
subject  of  savings  banks  in  this  State,  and  showing,  by  the  statements  of 
the  banks  themselves,  that  in  the  interest  of  depositors,  and  to  restrain  the 
greed  of  those  who  l;)id  for  the  care  of  the  sweat  savings  of  the  frugal  poor, 
the  State  cannot  take  action  too  soon. 

Without  drawing  invidious  distinctions,  it  may  be  said  that  in  one  case, 
and  that  one  the  second  largest  savings  bank  in  the  State,  the  Board  of 
Directors  confessed,  in  its  report,  that  while  it  pays  only  three  and  three 
quarters  per  cent  di^ddend  to  its  depositors,  it  paj's  its  stockholders  thir- 
teen and  one  third  per  cent;  that  is  to  say — the  toiler's  hard-earned  one 
thousand  dollars  receives  thirty-seven  and  fifty  one  hundredths  dollars, 
and  the  one  thousand  dollars  of  the  banker  is  allotted  one  hundred  and 
thirty-three  and  thirty-three  one  hundredths  dollars. 

Another  large  sa^dngs  bank  pays  depositors  four  per  cent,  and  its  stock- 
holders twelve  per  cent,  and  so  on  down  a  scale  towards  honesty  until  the 
demands  of  the  banker  are  met  by  an  advance  of  only  about  one  hundred 
per  cent  over  payments  to  depositors.  With  one  solitary  exception,  so  far 
as  this  committee  has  been  able  to  determine,  the  banks  systematically 
take  large  sums  from  the  earnings  of  deposits,  and  place  them  in  funds 
called  "  Reserve  and  Profit  and  Loss,"  and  "  Contingent,"  and  "  Other 
Liabilities,"  in  this  way  alienating  such  moneys  from  the  real  owners,  and 
placing  them  where,  "if  they  will  not  do  the  most  good,"  at  least  where 
they  can  be  most  easily  manipulated.  Li  one  flagrant  case  this  fund, 
wrongfullv  taken  from  the  poor,  has  reached  the  enormous  sum  of  one 
million  and  a  half  ($1,500,000)  of  dollars. 

Such  unjust  financiering  should  be  prohibited  by  law.  The  natural 
outgrowth  of  a  first  step  in  "  tithing"  the  earnings  of  deposits — in  robbing 
depositors  of  ten  per  cent  of  their  earnings — may  be  seen  in  a  practice  of 
extravagant,  conscienceless  fees  to  officers,  its  President,  Secretary,  and 
Board  of  Directors,  and  its  attorney  made  a  millionaire  in  a  decade;  its 
"  uncles,  and  cousins,  and  aunts  "  pensioned  for  life,  and  sinecure  "  expert- 
ships"  created  and  made  "  gilt-edged  "  for  the  benefit  of  decayed  friends. 
Why  not,  when  all  these  things  can  be  done  Avith  the  money  of  the  poor? 

The  committee  is  in  the  possession  of  much  reliable  and  specific  data, 
which  it  will  bring  forward  for  your  consideration  whenever  it  shall  be 
your  pleasure  to  grant  it  a  hearing. 

Your  committee  is  of  the  opinion  that  the  Bank  Connnissioners  should 
make  a  searching  investigation,  bring  these  practices  to  the  light  of  day, 
and  under  the  provisions  o-f  the  bill  herewith  recommended  for  passage, 
to  apply  a  remedy. 

LaBLANC,  Chairman. 


,  IN   THE 

Matter  of  the  Investigation  of  the  Charges  Preferred  Against 

CHIEF  JUSTICE  ROBERT  P.  MORRISON 

AND 

ASSOCIATE  JUSTICE  JOHN  R.  SHARPSTEIN. 


SPECIAL  COMMITTEE  OF  INVESTIGATION. 


The  Special  Committee  of  Investigation  appointed  by  the  Assembly  to 
inquire  into  the  charges  presented  by  Hon.  D.  S.  Terry  against  Chief  Jus- 
tice R.  F.  Morrison  and  Associate  Justice  J.  R.  Sharpstein,  of  the  Supreme 
Com-t,  met  at  the  Capitol,  in  the  Supreme  Court  chamber,  at  three  p.  m.  of 
August  6,  1886,  for  the  purpose  of  taking  testimony  with  reference  thereto. 
Present,  Chairman  Morris,  Gregor}^,  McGlashan,  Da^ds,  and  Ashe. 

The  Clerk  read  the  complaint  of  Judge  Terry,  the  resolutions  of  the 
Assembly  with  reference  thereto,  and  the  return  of  the  Sergeant-at-Arms 
on  the  citation  served  upon  the  two  Justices. 

Office  of  Sergeaxt-at-Arms  Assembly,  ) 

Sacramento,  August  2,  1886.  j 
Mr.  Speaker:  I  herewith  make  my  return  of  service  to  the  Assembly  in  the  matter  of 
the  charges  presented  against  Chief  Justice  R.  F.  Morrison. 

JEROME  PORTER, 

Sergeant-at-Arms. 


}' 


ST.A.TE  OF  California, 

County  of  Sacramento. 

I  hereby  certify  that  I  served  the  resohition,  adopted  by  the  Assembly  July  29,  1886, 
together  with  the  complaint  presented  in  said  Assembly  on'said  day;  also  the  resolution 
adopted  by  the  Assembly  on  the  thirtieth  day  of  July,'l886,  together  with  a  notification, 
on  the  thirty-first  day  of  July,  A.  D.  1886,  on  Robert  F.  Morrison,  at  his  residence  in  the 
City  and  County  of  San  Francisco,  State  of  California,  by  delivering  personally  to  said 
Robert  F.  Morrison  a  certified  copy  of  each  of  said  resolutions  and  said  complaint,  and  a 
notification  signed  by  the  Speaker'and  Clerk  of  the  Assembly,  and  leaving  the  same  with 
him.  That  true  copies  of  all  of  said  papers  so  served  are  hereto  attached  and  made  part 
of  this  return. 

JEROME  PORTER, 
Sergeant-at-Arms  of  Assemblv,  twentv-sLxth  (extra)  session,  California  Legislature. 

Dated  August  2,  1886. 

Assembly  Chamber,  Sacramento,  July  30,  1886. 

Hou.  R.  F.  Morrison,  Chief  Justice  of  the  Supreme  Court  of  the  State  of  California: 

You  are  hereby  notified  to  appear  before  a  committee  on  investigation,  on  Friday, 
August  6,  1886.  at  three  o'clock  p.  m.,  in  the  Supreme  Court-room  at  Sacramento,  Califor- 
nia, in  pursuance  of  a  resolution  adopted  by  the  Assembly  this  thirtieth  day  of  July, 
A.  D.  1886,  at  which  time  the  committee  will  proceed  to  the  investigation  of  the  complaint 
presented  to  said  Assembly  against  yourself,  a  copy  of  which  is  herewith  served. 

W.  H.  PARKS, 
Speaker  of  the  Assembly. 
Attest : 

Frank  D.  Long,  Chief  Clerk. 
By  C.  S.  Long,  Assistant  Clerk. 

Sacramento,  July  30,  1886. 
Jerome  Porter,  Esq.,  Sergeant-at-Arms  of  Assemhh/ : 

I  hereby  certify  that  a  resolution  was  adopted  by  the  Assembly,  on  the  thirtieth  day  of 
July,  1886,  of  which  the  following  is  a  copy,  viz.: 

Resolved,  That  the  special  committee  appointed  by  the  Assembly  of  the  State  of  Califor- 
nia, on  July  29,  1886,  to  investigate  the  charges  contained  in  the  comjjlaint  filed  against 
Hon.  R.  F.Morrison,  Chief  Justice,  and  Hon.  John  R.  Sharpstein,  Justice  of  the  Supreme 
Court  of  this  State,  be  and  they  are  hereby  empowered  to  send  for  all  necessary  persons 
and  papers,  and  to  summon  witnesses,  administer  oaths,  and  to  perform  all  other  acts 
necessary  to  a  full  investigation  of  the  charges  in  said  complaint  contained;  to  appoint  a 
clerk  at  the  usual  compensation  allowed  committee  clerks,  and  a  stenograi)her  at  the 
compensation  allowed  Court  reporters  by  law,  who  shall  reduce  all  testimony  to  writing; 
to  have  said  testimony  printed  daily  and  laid  upon  the  desks  of  members;  that  the  Ser- 
geant-at-Arms be  and  he  is  hereby  instructed  to  serve  copies  of  the  complaint  and  resolu- 


tions  herein  upon  the  said  Hon.  R.  F.  Morrison  and  Hon.  John  R.  Sharpstein,  and  that  a 
notice  be  served  at  the  same  time  citing  the  said  Hon.  R.  F.  Morrison  and  Hon.  John  R. 
Sharpstein  to  api^ear  before  said  committee  at  the  Supreme  Court-room,  in  the  City  and 
County  of  Sacramento,  State  of  California,  on  Friday,  August  6,  A.  D.  1886,  at  three  o'clock 
p.  M.  of  said  day. 

FRANK  D.  RYAN, 

Chief  Clerk. 
By  Ed.  J.  Smith,  Assistant  Clerk. 

Sacramento,  July  29,  1886. 
To  the  honorable  Senate  and  Assembly  of  the  State  of  California: 

David  S.  Terry,  a  citizen  of  the  State  of  California,  residing  in  San  Joaquin  County, 
complains  of  R.  F.  Morrison,  Chief  Justice  of  the  Supreme  Court  of  said  State,  and  alleges: 

That  since  his  election  to  the  office  of  Justice  of  said  Court,  the  said  R.  F.  Morrison  has, 
by  reason  of  disease,  become,  now  is,  and  for  all  time  hereafter  will  be  totally  incompe- 
tent, by  reason  of  physical  and  mental  infirmity,  to  discharge  the  duties  of  his  said  office. 

Wherefore,  your  petitioner  prays  that  said  R.F.  Morrison  h&  moved  from  his  said  office, 
as  provided  by  Section  10,  of  Article  VI,  of  the  Constitution  of  the  State  of  California. 

[Signed:]  .  D.  S.  TERRY. 

Assembly  Chamber,  Sacramento,  July  30,  1886. 
Jerome  Porter,  Esq.,  Sergeant-at-Arms  of  Assembly : 

I  hereby  certify  that  a  resolution  was  adopted  by  the  Assembly,  on  the  twentj^-ninth 
day  of  July,  1886,  of  which  the  following  is  a  coj^y,  viz. : 

Whereas,  It  has  been  charged  by  the  complaint  of  David  S.  Terry,  a  citizen  of  this 
State,  that  Robert  F.  Morrison,  Chief  Justice  of  the  Supreme  Court,  and  John  R.  Sharp- 
stein, a  Justice,  have,  since  their  election  to  that  office,  become  permanently  incompetent, 
by  reason  of  both  physical  and  mental  infirmity,  to  discharge  the  duties  of  their  office; 
therefore. 

Resolved,  That  a  committee  of  seven  be  appointed  by  the  Speaker  to  investigate  said 
charges,  and  that  a  copy  thereof  be  furnished  to  said  R.  F.  Morrison,  Chief  Justice  of  the 
Supreme  Court  of  CaUfornia,  and  John  R.  Sharpstein,  Justice  of  said  Court. 

And  in  pursuance  thereof,  the  Speaker  appointed  as  the  committee,  Messrs.  Morris, 
McJunkin,  Gregory,  McClashan,  Ashe,  Henry,  and  Davis. 

FRANK  D.  RYAN, 

Chief  Clerk. 
By  Ed.  J.  Smith,  Assistant  Clerk. 

Office  of  Sergeant-at-Arms  A.ssembly,  ) 

Sacramento,  August  2,  1886.  j 

Mr.  Speaker:  I  herewith  make  my  return  of  service  to  the  Assembly,  in  the  matter  of 
the  charges  presented  against  Justice  John  R.  Sharpstein. 

JEROME  PORTER, 

Sergeant-at-Arms. 
State  of  California,  ) 

County  of  Sacramento.  |     ' 

I  hereby  certify  that  I  served  the  resolution  adopted  by  the  Assembly  July  29,  1886, 
together  with  the  complaint  presented  in  said  Assembly  on  said  day,  also  the  resolution 
adopted  by  the  AssemlDly  on  the  thirtieth  day  of  July,  1886,  together  with  a  notification, 
on  the  thirty-first  day  of  July,  A.  D.  1886,  on  John  R.  Sharpstein,  at  his  residence  in  the 
City  and  County  of  San  Francisco,  State  of  California,  by  delivering  personally  to  said 
John  R.  Sharpstein  a  certified  copy  of  each  of  said  resolutions  and  said  complaint,  and  a 
notification  signed  by  the  Speakerand  Clerk  of  the  Assembly,  and  leaving  the  same  with 
him.  That  true  copies  of  all  of  said  papers  so  served  are  hereto  attached  and  made  part  of 
this  return. 

JEROME  PORTER, 
Sergeant-at-Arms  of  Assembly,  twenty-sixth  (extra)  session  California  Legislature. 

Dated  August  2, 1886. 

Assembly  Chamber,  Sacramento,  July  30,  1886. 

Hon.  J.  R.  Sharpstein,  Justice  of  the  Supreme  Court  of  the  State  of  CaUfornia: 

You  are  hereby  notified  to  appear  before  a  committee  on  investigation  on  Friday, 
August  6,  1886,  at  three  o'clock  p.  m..  in  the  Supreme  Court-room  at  Sacramento,  Califor- 
nia, in  pursuance  of  a  resolution  adopted  by  the  Assembly  this  thirtieth  day  of  July,  1886, 
at  which  time  the  committee  will  proceed  to  the  investigation  of  the  complaint  presented 
to  said  Assembly  against  yourself,  a  copy  of  which  is  herewith  served. 

W.  H.  PARKS, 

Speaker  of  the  Assembly. 
Attest: 

Frank  D.  Ryan,  Chief  Clerk. 
'By  C.  S.  Long,  Assistant  Clerk. 


Assembly  Chamber,  Sacramento,  July  30,  1886. 

Jerome  Porter,  Esq.,  Sergeant-at-Arms  of  Assembly: 

I  hereby  certify  that  a  resohition  was  adopted  by  the  Assembly  on  the  thirtieth  day  of 
Julj-,  1881),  of  which  the  following  is  a  copy,  viz.: 

Resolved,  That  the  special  committee  appointed  by  the  Assembly  of  the  State  of  Califor- 
nia on  July  29,  1886,  to  investigate  the  charges  contained  in  the  com])hiint  tiled  against 
Hon.  E.  F.' Morrison,  Chief  Justice,  and  Hon.  John  R.  Sharpstein,  Justice  of  the  Supreme 
Court  of  this  State,  be  and  they  are  hereby  emj)0wered  to  send  for  all  necessary  persons 
and  papers,  and  to  summon  witnesses,  administer  oaths,  and  to  perform  i\ll  other  acts 
necessary  to  a  full  investigation  of  the  charges  in  said  complaint  contained ;  to  appoint  a 
clerk  at  the  usual  compensation  allowed  committee  clerks,  and  a  stenographer  at  the  coni- 

Eensation  allowed  Court  reporters  by  law,  who  shall  reduce  all  testimony  to  writing;  to 
ave  said  testimony  printed  daily  and  laid  upon  the  desks  of  members;  that  the  Sergeant- 
at-Arms  be  and  he  is  hereby  instructed  to  serve  copies  of  the  complaint  and  resolutions 
herein  upon  the  said  Hon.  R.  F.  Morrison  and  Hon.  John  R.  Sharpstein,  and  that  a  notice 
be  served  at  the  same  time  citing  the  said  Hon.  R.  F.  Morrison  and  Hon.  John  R.  Sharp- 
stein to  appear  before  said  committee  at  the  Supreme  Court-room,  in  the  City  and  County 
of  Sacramento,  State  of  California,  on  Friday,  August  6,  A.  D.  1886,  at  three  o'clock  p.  m.  of 
said  day. 

FRANK  D.  RYAN, 

Chief  Clerk. 
By  Ed.  J.  Smith,  Assistant  Clerk. 

Sacr.\mento,  July  29,  1886. 
To  the  honorable  Senate  and  Assembly  of  the  State  of  California: 

David  S.  Terry,  a  citizen  of  the  State  of  California,  residing  in  San  Joaquin  County, 
complains  of  John  R.  Sharpstein,  Justice  of  the  Supreme  Court  of  said  State,  and  alleges: 

That  since  his  election  to  the  office  of  Justice  of  said  Court,  the  said  John  R.  Sharpstein 
has,  by  reason  of  disease,  become,  now  is,  and  for  all  time  hereafter  will  be,  totally  incom- 
petent, by  reason  of  phj'sical  and  mental  infirmity,  to  discharge  the  duties  of  his  said 
office. 

Wherefore  your  petitioner  prays  that  said  John  R.  Sharpstein  be  removed  from  his 
said  office,  as  provided  by  Section  10,  Article  VI,  of  the  Constitution  of  the  State  of  Cali- 
fornia. 

[Signed:]  D.  S.  TERRY. 

Assembly  Chamber,  Sacramento,  July  30,  1886. 

Jerome  Porter,  Esq.,  Sergeant-at-Arms  of  Assembly : 

I  hereby  certify  that  a  resolution  was  adopted  by  the  Assembly  on  the  twenty-ninth 
day  of  July,  1886,'of  which  the  following  is  a  copy,  viz.: 

Whereas,  It  has  been  charged  by  the  complaint  of  David  S.  Terry,  a  citizen  of  this 
State,  that  Robert  F.  Morrison.  Chief  Justice  of  the  Supreme  Court,  and  John  R.  Shar])- 
stein,  a  Justice,  have,  since  their  election  to  that  office,  become  permanently  incomjjetent, 
by  reason  of  both  physical  and  mental  infirmity,  to  discharge  the  duties  of  their  office; 
therefore, 

liesolved,  That  a  committee  of  seven  be  appointed  by  the  Speaker  to  investigate  said 
charges,  and  that  a  copy  thereof  be  furnished  to  said  R.  F.  Morrison,  Chief  Justice  of  the 
Supreme  Court  of  California,  and  John  R.  Sharpstein,  Justice  of  said  Covirt. 

And  in  pursuance  thereof  the  Speaker  appointed  as  the  committee,  Messrs.  Morris, 
McJunkin,  Gregorv,  McGlashan,  Ashe,  Henry,  and  Davis. 

FRANK  D.  RYAN. 

Chief  Clerk. 
By  Ed.  J.  S.mith,  Assistant  Clerk. 

Also,  the  following  letter  from  the  Justices: 

State  of  California,  Judicial  Department,  Supreme  Court,  ) 

August  5,  1886.         i 

To  the  Hon.  William  H.  Parks,  Speaker  of  the  Assembly  of  the  State  of  California: 

Sir:  We  are  in  receipt  of  a  notice,  dated  July  .30,  1886,  requesting  our  attendance  to- 
morrow before  a  committee  of  the  Assembly,  with  a  view  to  an  investigation  touching 
our  capacitv  to  discharge  the  duties  devolved  ujjon  us  as  members  of  the  Supreme  Court. 

We  are  afso  in  receipt  of  copies  of  certain  charges  made  against  us,  and  also  of  the  re.so- 
lutions  of  the  Assembly  appointing  the  committee,  and  empowering  it  to  send  for  persons 
and  papers. 

While  entertaining  the  highest  respA-t  for  the  Assembly  of  the  State,  we  feel  that  we 
would  be  wanting  in  the  proper  discharge  of  the  high  trust  imposed  upon  us  by  the  i)eople 
as  members  of  the  judicial  department  of  the  State,  should  we  fail  carefully  to  guard  the 
independence  of  the  coordinate  branch  of  the  Government,  committed,  in  part,  to  our 
charge. 
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The  harmonious  and  efficient  operation  of  our  political  system  depends  upon  its  checks 
and  balances;  and  it  must  be  admitted  that  the  independence  of  each  of  the  three  great 
departments  of  government  is  essential  to  the  permanency  of  our  free  institutions. 

Recognizing  fully  the  power  of  the  two  Houses  of  the  Legislature  to  remove  Judges  of 
the  Supreme  Court  bv'concurrent  resolution,  as  provided  in  Art.  VI,  Sec.  10,  of  the 
Constitution  of  this  State,  such  action  can  only  be  taken  for  an  adequate  cause,  and 
after  an  opportunity  afforded  such  Judges  of  being  heard  in  their  defense  before  the  two 
Houses  in  whom  this  great  power  is  vested. 

Members  of  the  Judicial  Department  of  the  Government  can  not,  under  the  Constitu- 
tion, be  tried  by  a  body  of  lesser  dignity  in  the  Government  than  the  Houses  of  the 
Legislature ;  nor  can  such  power  be  delegated  to  a  committee,  or  less  number  than  an 
organized  House. 

"We  cannot,  therefore,  construe  the  resolution  of  the  Assembly  referred  to  as  other  than 
one  for  the  purpose  of  ascertaining  by  preliminary  investigation  whether  the  Judges 
against  whom  such  charges  have  been  made  shall  be  put  upon  their  trial. 

Should  we  be  cited  by  the  honorable  Assembly  to  answer  any  charges  arising  under 
the  Constitution  and  laws  we  will  promptly  appear  and  make  our  defense,  but  must,  for 
the  reasons  stated,  respectfully  decline  to  recognize  any  committee  as  vested  with  juris- 
diction to  hear  and  determine  anv  accusation  against  us. 

With  full  confidence  that  you  and  the  honorable  body  over  which  you  preside  will  read 
in  this  communication,  not  an  attempt  to  obstruct  the  legitimate  exercise  of  the  power 
of  the  Legislature,  but  rather  a  desire  to  protect  the  independence  of  the  judiciary,  and 
with  the  conviction  that  as  the  Courts  have  never  failed  to  maintain  legislators  in  the 
full  and  untrammeled  discharge  of  their  legitimate  functions,  so  you  and  they  will  not, 
upon  reflection,  fail  to  approve  in  us  a  determination  to  maintain  the  rights  and  immuni- 
ties of  that  branch  of  the  Government  of  which  we  are  a  part,  and  upon  whose  absolute 
freedom  of  action  every  citizen  of  the  State,  from  the  highest  to  the  humblest,  has  a  deep 
and  abiding  interest. 

We  have  the  honor  to  remain. 

Yours,  respectfully, 

ROBEllT  F.  MORRISON, 
Chief  Justice  of  the  Supreme  Court. 
J.  R.  SHARPSTEIN, 

Associate  Justice. 

Mr.  McGlashax — I  move  that  the  commmiication  of  the  Supreme  Jus- 
tices be  spread  upon  the  minutes,  and  that  the  committee  proceed  to  hear 
such  testimony  as  may  be  adduced. 

Carried. 

Mr.  McGlashax — I  move  that  Judge  Terry  be  requested  to  propound 
questions  to  the  witnesses. 

Carried. 

J.  J.  Paulsell. 

Sworn. 

Mr.  Terry — What  position  do  you  occupy?  Answer — Deputy  Clerk  of 
the  Supreme  Court. 

Q.  Have  you  the  minutes  of  the  Supreme  Court  in  bank  from  the  tenth 
day  of  July,  1885,  to  the  present  time?     A.  I  have. 

Q.  Turn  to  them.  How  many  opinions  have  been  filed  by  the  Supreme 
Court  during  that  time?  A.  That  would  necessitate  a  good  deal  of  fig- 
uring.    I  would  have  to  go  through  the  whole  book  to  ascertain. 

Q.  Have  you  ever  made  an  estimate?     A.  I  never  have. 

Q.  Just  count  the  cases.  A.  There  are  over  two  hundred  pages.  Some 
of  the  cases  are  vnih  reference  to  writs  of  habeas  corpus.  Do  you  want 
those  ? 

Q.  I  want  the  cases  where  opinions  have  been.filed. 

Mr.  McGlashax — I  would  suggest,  as  there  may  be  a  line  of  questions 
asked  this  witness  whicli  will  require  a  great  deal  of  time  to  answer  cor- 
rectly, that  Judge  Terry  ask  those  questions,  and  the  -ndtness  be  allowed 
time  to  make  the  necessary  investigation  to  enable  him  to  answer,  and 
that  meanwhile  we  proceed  with  other  testimony. 

Mr.  Terry — I  want  to  find  out  the  number  of  cases  which  were  decided 
in  bank  within  the  time  specified,  and  then  the  number  of  opinions  written 


by  Chief  Justice  Morrison  and  Justice  Sharpstein  during  the  same  time, 
with  the  numbers  of  the  cases. 

Witness — I  would  suggest  that  that  could  be  obtained  from  the  Secre- 
tary of  the  Supreme  Court  a  great  deal  better  than  from  the  office  of  the 
Clerk  here. 

The  Chairman — Where  is  the  office  of  the  Secretary?  A.  In  San 
Francisco.     There  is  where  all  the  opinions  are  filed. 

Q.  Do  you  not  keep  a  record  of  the  opinions  filed?  A.  No  special  record 
farther  than  the  minutes  show. 

Q.  But  the  minutes  do  show  also?  A.  Yes;  but  in  order  to  ascertain 
the  opinions  in  department  and  bank  I  would  have  to  go  through  the  min- 
utes, while  the  Secretary  of  the  Supreme  Court  could  at  once  give  the  exact 
number  of  opinions  filed  and  by  whom  written. 

Mr.  Terry — I  do  not  know  of  any  other  way  to  ascertain  it  now  than  by 
an  examination  of  the  minutes. 

The  Chairman — Proceed,  then. 

Mr.  McGlashan — Is  there  any  objection.  Judge  Terry,  to  your  submit- 
ting the  questions  you  have  indicated  in  writing,  and  allowing  the  Clerk 
time  to  examine  the  minutes  and  prepare  his  answers? 

INIr.  Terry — The  questions  I  desire  to  ask  are: 

1.  How  many  cases  were  decided  in  bank  during  the  period  specified? 

2.  How  many  cases  were  decided  in  department  during  the  same  time? 

3.  How  many  opinions  were  written  by  these  two  Justices? 

Mr.  McGlashan — While  the  Clerk  is  ascertaining  the  facts  in  answer 
to  those  questions,  is  there  any  objection  to  examining  some  other  witness? 

Mr.  Terry — The  first  step  in  the  investigation  is  to  ascertain  what  these 
two  Justices  have  done? 

The  Chairman — Suppose,  Judge  Terry,  you  write  out  the  questions  you 
desire  the  witness  to  answer,  and  let  him  take  time  to  ascertain  the  facts. 

Mr.  Terry — Very  well.  These  are  the  questions  I  wish  to  put  to  the 
witness : 

1.  What  number  of  opinions  have  been  filed  by  the  Supreme  Court  of 
California  from  the  tenth  day  of  July,  1885,  to  the  first  day  of  August,  18B6? 

2.  What  number  of  opinions  were  written  during  that  period  by  ]\Iorri- 
son,  C.  J.,  and  what  were  the  titles  and  numbers  of  the  cases  in  which  he 
wrote  opinions? 

3.  What  number  of  opinions  were  written  during  that  period  by  Sharp- 
stein, J.,  and  what  were  the  titles  and  numbers  of  the  cases  in  which  he 
wrote  opinions? 

Witness — To  answer  all  those  questions  I  would  require  two  or  three 
assistants.  I  would  suggest  again  that  the  information  desired  can  be 
obtained  more  accurately  by  applying  to  the  Secretary  of  the  Supreme 
Court  at  San  Francisco,  as  he  has  a  record  of  the  cases  filed  and  by  whom 
the  decisions  were  written,  Avhile  I  have  not.  For  me  to  ascertain  the  facts 
would  necessitate  the  turning  over  of  six  hundred  or  eight  hundred  pages 
of  minutes  in  bank  and  in  department;  and  when  I  was  through  I  could 
not  swear  it  was  an  accurate  account. 

Mr.  Davis — Are  the  opinions  handed  down  to  the  Secretary  first?  A. 
They  are  handed  to  him  before  they  are  transmitted  to  this  office. 

Mr.  Terry — Can  you  state  from  such  examination  as  you  have  made 
whether  any  opinions  have  been  filed,  written  either  by  IMorrison,  C.  J.,  or 
Sharpstein,  J.,  since  the  twenty-sixth  of  May,  1886?  A.  I  have  examined 
the  books,  but  would  not  swear  there  was  no  opinion  written  during  that 
time  by  either  of  those  Justices;  for  I  have  not  a  correct  account  farther 
than  the  minutes  show. 
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Q.  I  mean  as  shown  by  the  minutes  of  the  Court?  A.  ]\Iy  examination 
of  the  minutes  shows  that  there  were  no  opinions  written  either  by  Mor- 
rison, C.  J.,  or  Sharpstein,  J.,  from  tlie  twenty-sixth  of  May  of  this  year  to 
this  date.  But,  as  I  have  said,  I  could  not  swear  that  that  is  so  any  farther 
than  the  minutes  show  it. 

Q.  The  minutes  do  ■  not  show  any  opinion  written  by  either  of  them 
between  those  dates  ?     A.  No. 

Q.  State  whether  any  opinion  has  been  written  by  Morrison.  C.  J.,  as 
shown  by  yom-  minutes,  since  the  tirst  day  of  April,  1886?  A.  I  could 
not  swear  as  to  that,  because  I  have  not  examined. 

Q.  You  can  make  the  examination  now.  It  does  not  require  much 
examination  between  the  first  of  April  and  the  twenty-sixth  of  May  ?  A. 
[After  examining  minutes.]  There  is  one,  under  date  of  April  twenty- 
third,  in  the  estate  of  Bowman. 

Q.  That  is  not  an  opinion  at  all.  That  is  simply  an  order.  That  reads 
"Judgment  of  Department  One  approved?"  A.  Then  there  was  no  opin- 
ion filed  by  Morrison,  C.  J.,  from  April  1st  to  May  26,  1886. 

Q.  And  none  after  May  twenty-sixth?     A.  Xo:  none  to  the  present  time. 

Q.  Do  3'ou  know  whether  the  opinions  of  the  Supreme  Court  of  Califor- 
nia were  printed  in  the  West  Coast  Reporter  before  the  destruction  of  Ban- 
croft's printing  establishment?  A.  Whether  they  were  all  printed  in  the 
West  Coast  Be  porter  or  not? 

Q.  Yes?     A.  I  do  not. 

Mr.  Terry — I  cannot  proceed  much  farther  without  an  answer  to  the 
questions  I  have  asked.  I  have  personalh'  made  an  investigation  in  the 
West  Coast  Reporter  and  Pacific  Reporter,  and  the  number  of  cases  agrees 
exactly  with  the  record. 

Mr.  McGlashax — I  would  move  that  such  assistance  as  is  necessary  be 
given  the  witness  while  he  is  preparing  the  answers  desired. 

Mr.  Davis — [To  witness] — How  many  pages  will  you  have  to  look  over? 
A.  Six  hundred. 

Mr.  Davis — That  is  a  matter  of  not  over  two  hours.  The  names  are 
signed  at  the  bottom  in  each  case. 

Witness — Yes.     But  I  have  to  look  at  the  minutes  to  ascertain  it. 

Mr.  Terry — The  minutes  show  the  name  of  the  Justice  ^Titing  the 
opinion  and  the  names  of  the  Justices  concurring.  The  only  wa}"  I  know 
of  to  arrive  at  it  is  to  ascertain  from  the  minutes  the  number  of  cases  and 
who  wrote  the  opinions. 

Witness — The  committee  can  have  the  attendance  of  the  Secretary 
before  I  could  be  ready  with  an  answer  to  the  questions  asked. 

Mr.  McGlashan — If  the  Secretary  were  here,  would  it  not  take  him  just 
as  long  to  ascertain?  A.  Ko;  because  he  has  a  record  of  all  the  decisions 
and  the  date  of  filing,  as  well  as  of  the  Justices  who  wrote  the  opinions. 

Mr.  Davis — Do  not  your  minutes  show  by  whom  the  decisions  were 
written  ?  A.  They  do.  But  I  have  to  go  through  them  in  order  to  find 
out,  while  the  Secretary  has  a  separate  book  containing  the  date  of  filing, 
the  decisions,  and  by  whom  each  decision  was  rendered. 

Mr.  Terry — You  have  an  index  of  all  the  opinions  filed,  hav^  you  not  ? 
A.  Xo.  All  the  decisions  are  filed  in  San  Francisco.  This  and  the  Los 
Angeles  otfice  do  not  keep  any  index  of  them. 

The  Chairman — Do  you  wish.  Judge  Terry,  to  subpoena  the  Secretary 
of  the  Supreme  Court? 

Mr.  Terry — [To  witness] — What  is  the  name  of  the  book  that  the  Sec- 
retary would  have  to  bring  with  him  to  answer  these  questions  ?    A.  If 
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these  questions  are  submitted  to  him  he  will  necessarily  know  what  book 
to  bring. 

Mr.  McGlashan — If  the  minutes  show  the  facts,  while  it  would  take 
some  little  time  for  the  witness  to  examine  them  so  that  he  can  answer,  it 
will  probably  cost  less  than  the  mileage  of  the  Secretary  if  summoned  here. 

Witness — If  I  make  the  examination,  am  I  to  consider  a  decision  in  a 
habeas  corpus  case  a  decision  wathin  the  meaning  of  the  questions  asked? 

Mr.  Terry — Any  case  in  which  an  opinion  was  filed;  and  opinions  are 
generally  tiled  in  all  cases  ?  I  find  on  examination  from  the  beginning  of 
the  seventh  volume  of  theWest  Coast  Reporter  to  the  twenty-sixth  of  May 
last,  the  whole  immber  of  cases  decided  and  the  number  of  cases  decided 
by  each  Judge.  I  have  a  note  of  the  pages  on  which  those  decisions  are 
found.  The  number  agrees  with  a  list  made  by  the  Clerk  of  the  Supreme 
Court  in  San  Francisco.  So,  I  have  no  doubt  that  all  the  opinions  of  the 
Court  were  published  in  the  West  Coast  Reporter  up  to  the  time  of  the 
destruction  of  the  Bancroft  building.  I  have  also  made  an  examination 
of  the  records  here  this  morning  to  ascertain  whether  any  opinion  had 
been  written  by  either  Chief  Justice  Morrison  or  Justice  Sharpstein  since 
the  twenty-sixth  of  ^lay  last,  and  find  there  had  not.  I  find  that  the  last 
opinion  written  by  Chief  Justice  Morrison  was  printed  in  the  West  Coast 
Reporter  on  the  first  of  April,  and  filed  on  March  twenty-fourth.  I  find 
that  but  two  opinions  have  been  written  in  that  time  by  Justice  Sharpstein; 
one  in  the  case  of  Harmon  et  aJ.  vs.  Ashmead  et  al.  (8  W.  C.  Rep.,  p.  682), 
and  an  appeal  in  the  case  of  Little  xs.  Jacks  (Pacific  Rep.,  June  22,  p.  128). 
I  desire  an  examination  of  the  minutes  to  verify  the  correctness  of  my  per- 
sonal examination. 

Mr.  McGlashan — I  move  that  the  witness  be  instructed  to  answer  the 
questions,  and  furnished  such  assistance  as  he  may  require  to  enable  him 
to  do  so,  and  that  pending  his  examination  of  the  books  the  committee 
proceed  with  other  witnessess. 

So  ordered. 

Mr.  Terry — Then  I  will  ask  Judge  Cope  to  take  the  stand. 


W.  AV.  Cope. 

Sworn. 

Mr.  Terry — How  long  have  you  been  acquainted  with  Chief  Justice 
Morrison?  Answer — It  is  impossible  for  me  to  fix  the  period  exactly;  for 
fourteen  or  fifteen  years,  or  more,  perhaps. 

Q.  You  have  been  quite  well  acquainted  with  him  ?     A.  Yes. 

Q.  Do  you  know  whether,  since  his  election  to  the  office  of  Chief  Justice, 
he  has  been  attacked  by  any  serious  disease  or  bodily  illness?  A.  He 
has. 

Q.  About  when  was  that?  A.  It  is  impossible  for  me  to  fix  the  date. 
It  was  some  time  ago. 

Q.  Some  time  after  his  election  ?     A.  Yes. 

Q.  Has  not  his  physical  health  been  very  much  impaired  by  that  attack  ? 
A.  I  think  so.  ^ 

Q.  Has  it  not  deprived  him  in  very  great  measure  of  the  power  to  work? 
A.  During  a  portion  of  the  time  T  think  it  has.  He  had  an  attack  of  par- 
alysis some  time  ago.  and  I  think  for  some  after  it  did  deprive  him  of  the 
power  to  work  to  the  same  extent  that  he  had  before. 

Q.  Is  he  a])le  now  to  work  to  the  same  extent  that  he  did  before?  A. 
He  would  not  be  able  to  do  very  exacting  physical  labor,  I  think. 
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Q.  Is  not  mental  labor  as  exhausting  as  physical?  A.  I  suppose  it  is,  to 
some  extent;  in  some  directions. 

Q.  Do  you  not  think  that  a  sound  body  is  as  necessary  to  the  accom- 
plishment of  work  as  a  sound  mind  ?  A.  In  certain  classes  of  work  it  cer- 
tainly would  be. 

Q.  I  mean  mental  work — the  work  of  a  Judge  of  the  Supreme  Court. 
You  know  what  that  work  is.  You  have  been  on  the  Supreme  bench 
yourself?  A.  I  can  only  speak  of  such  matters  as  they  come  to  my  atten- 
tion. There  are  many  noted  cases  of  paralysis  in  which  the  mental  facul- 
ties of  the  person  attacked  have  not  been  materially  injured.  One  noted 
case  is  that  of  Tilden,  who  recently  died.  I  suppose  Tilden  has  been  par- 
alytic for  twenty  years,  and  yet  I  think  it  has  been  generally  understood 
.in  the  country,  especially  by  prominent  Democrats,  that  his  mental  facul- 
ties were  not  very  seriously  impaired. 

Q.  Do  you  think  Judge  Morrison's  faculties  have  been  impaired  by  the 
attack  of  which  you  have  spoken?  A.  It  is  impossible  for  me  to  answer 
that  cpiestion.  I  can  only  judge  by  what  I  know  of  the  labor  that  he  has 
performed.  Judge  Morrison  has  been  in  the  position  of  Chief  Justice,  and 
of  course  it  was  not  expected  of  him  that  he  would  engage  generally  in  the 
business  of  writing  opinions;  but  his  duties  would  more  properly  be  dis- 
charged, under  the  Constitution,  by  acting  as  a  sort  of  revisory  Judge  over 
the  different  departments.  So  far  as  I  have  any  means  of  judging,  I 
should  think  that  at  present,  and  for  some  little  time  past,  his  mind  was 
as  clear  and  distinct  as  it  ever  was. 

Q.  Do  you  think  that  in  November,  1885,  his  mind  was  as  good  as  it 
ever  was?  A.  It  would  be  impossible  for  me  to  say.  I  know  that  for 
some  little  time  after  he  had  the  attack  referred  to — which  was  quite  a 
serious  one — I  believe  I  did  not  see  him.  He  was  confined  to  his  house 
and  to  his  bed  by  the  attack,  and  I  should  think  probably  the  condition  of 
his  body  operated  sympathetically  upon  his  mind.  But  his  right  hand,  I 
believe,  has  not  been  affected.  He  writes  with  the  same  facility  that  he 
always  did.  His  other  limbs  have  been  affected  to  some  extent.  He  does 
not  walk  very  well,  but  he  walks  from  his  house  to  the  chambers  of  the 
Justices  every  day,  I  believe.  When  I  have  had  any  business  to  do  with 
the  Court,  I  have  usually  found  him  in  his  office;  that  is,  for  some  time 
past. 

Q.  Have  you  read  his  opinions  carefully?  A.  I  do  not  think  I  have  had 
any  occasion  to  read  his  opinions  very  carefully. 

Q.  Just  read  the  opinion  in  the  case  of  The  People  vs.  Sullivan  (vol.  8, 
p.  156,  W.  C.  Rep.),  and  state  whether  you  think  Judge  Morrison's  intel- 
lect was  as  good  when  he  wrote  that  as  it  was  before  he  was  paralyzed  ? 
A.  Do  you  wish  to  call  my  attention  to  any  part  of  the  opinion? 

Q.  To  the  whole  opinion. 

Mr.  Davis — When  was  that  opinion  written? 

Mr.  Terry— November  19,  1885. 

Witness — I  would  dislike  very  nmch  to  be  called  on  to  give  my  opinion 
of  my  own  sanity  in  rendering  some  opinions  that  I  rendered  when  on  the 
Supreme  bench. 

The  witness  read  the  opinion  in  the  case  of  The  People  vs.  Sullivan,  as 
follows : 

"  Morrison,  C.  J. — The  defendant  was  convicted  of  the  crime  of  murder 
in  the  second  degree,  and  adjudged  to  suffer  imprisonment  therefor  for  the 
term  of  twenty-five  years.     On  this  appeal  he  makes  the  following  points: 

"I.  The  Court  erred  in  admitting  the  declaration  of  deceased. 
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"  II.  The  Court  erred  in  admitting  the  testimony  of  H.  J.  White,  who 
claimed  to  be  an  expert,  as  to  whether  the  wound  had  been  inflicted  with 
a  dull  or  sharp  instrument. 

"III.  The  Court  erred  in  refusing  to  give  an  instruction  asked  by  the 
defendant,  upon  the  hypothesis  that  his  testimony  was  true. 

"1.  The  following  is  the  testimony  objected  to  under  the  first  alleged 
error: 

"Counsel  for  the  people  asked  the  following  questions,  upon  which  the 
Court  made  the  ruling  that  follows: 

"  Q.  Did  he,  deceased,  say  anything  about  sending  for  a  doctor  while  in 
that  condition?     A.  Yes;  I  will  tell  you. 

"  Q.  Just  state  what  he  said  about  sending  for  a  doctor? 

"  Mr.  Hinds  [covinsel  for  defendant] — We  object  to  it,  on  the  ground  that 
it  is  incompetent,  and  not  admissible  as  a  dying  declaration,  or  as  a  part 
of  the  res  gestx. 

"  Mr.  Harris  [for  the  people] — We  want  to  show  that  the  deceased  asked 
them  if  they  had  sent  for  a  doctor,  and  they  said  no,  but  they  would,  and 
he  said  it  was  no  use,  they  couldn't  do  him  any  good.  We  want  to  estab- 
lish the  foundation  for  introducing  other  declarations.  Does  the  Court 
admit  the  question? 

"  Court — Yes. 

"  Mr.  Hinds — We  take  an  exception. 

"Mr.  Harris — State  what  he  said  about  sending  for  a  doctor  first.  A. 
He  asked  if  we  sent  for  a  doctor.  He  Avas  told  no,  but  there  Avould  be  a 
doctor  there  as  soon  as  possible.  Says  be:  'I  don't  think  it  is  necessary; 
I  don't  think  a  doctor  will  do  me  any  good.' 

"Q.  Did  he  say  anything  else  in  that  conversation? 

"  Counsel  for  defendant — We  object  to  any  declarations,  on  the  ground 
that  they  are  incompetent — not  dying  declarations,  or  a  part  of  the  res 
gestae. 

"  Court — Same  ruling  and  same  exception. 

"  Q.  Go  ahead.  A.  He  asked  if  he  was  hurt.  He  was  told  he  was. 
How  he  got  hurt.  He  was  not  told  how  he  got  hurt;  and  then  he  says. 
Have  you  sent  for  a  doctor?  They  said  there  would  be  a  doctor  there  as 
soon  as  we  could  get  him  there.  He  says:  I  don't  think  it  is  necessary, 
because  I  don't  think  he  could  do  me  any  good;  and  then  asked  if  we  had 
any  morphine,  and  they  said  no.  He  died  about  an.  hour  and  a  half — 
about  two  hours,  I  guess — after  he  said  these  words. 

"Q.  He  asked  how  he  got  hurt?     A.  Y^es,  sir." 

"  Even  if  it  be  conceded  that  the  foregoing  testimony  was  improperly 
admitted,  there  is  nothing  in  it  calculated  to  prejudice  the  defendant,  and 
if  error  was  committed  by  the  Court  in  admitting  it,  it  was  error  without 
injury. 

"2.  The  second  alleged  error  relates  to  the  testimony  of  H.  J.  White. 

"  The  witness,  after  fully  describing  the  wounds  found  on  the  person  of 
the  deceased,  and  after  testifying  that  he  had  had  experience  in  seeing, 
very  frequently,  cut  wounds,  and  was  well  acquainted  with  wounds  made 
with  a  sharp  instrument,  and  blunt  ones  also,  said:  "I  have  been  here 
since  1849,  and  have  seen  a  great  deal  of  this  kind  of  work.  From  my 
experience,  I  am  competent  to  tell,  from  seeing  a  wound,  what  it  was  made 
with."     He  was  then  asked  by  the  counsel  for  the  people  as  follows: 

"Mr.  Harris — Did  that  wound  [meaning  a  wound  he  had  described] 
have  the  appearance  of  being  done  by  a  sharp  instrument,  or  a  dull 
instrument? 
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"  S.  J.  Hinds — [counsel  for  defendant] — We  object  to  the  testimony,  on 
the  grounds:  First,  that  he  is  not  shown  to  be  a  professional  expert  on 
wounds.  Second,  that  granting  that  he  is  an  expert  on  wounds,  it  is  incom- 
petent for  a  man  looking  at  a  wound  to  give  his  opinion  as  to  how  it  was 
caused,  whether  he  speaks  professionally  or  otherwise  ;  he  can  state  the 
facts,  but  he  can't  state  his  opinion. 

"The  Court — The  Court  will  overrule  the  objection. 

"  Mr.  Hinds — We  except." 

"In  answer  to  the  question,  the  witness  stated  that  the  wound  had  the 
appearance  of  being  done  with  a  dull  instrument.  The  same  witness  tes- 
tified to  having  found  blood  and  gray  hairs  on  the  blunt  end  of  the  axe 
found  near  the  place  of  killing — that  is,  the  hairs  Avere  found  on  what  was 
called  the  pole  of  the  axe  and  the  blood  on  the  handle — and  the  wound 
being  testified  to  was  located  by  witness  as  haAdng  been  found  on  the  head 
of  deceased,  who  had  black  and  gray  hair. 

"  We  do  not  see,  in  \new  of  all  the  circumstances  in  evidence  in  the  case, 
how  the  defendant  could  have  been  injured  by  the  testimony  complained 
of,  for  he  made  a  full  statement  of  the  facts  attending  the  homicide, 
between  which  statement  and  the  testimony  of  White  there  is  no  conflict. 

"  But  we  are  of  opinion  that  the  witness.  White,  was  a  competent  witness 
in  respect  to  the  matter  on  which  he  testified,  and  for  that  reason  there  was 
no  error  in  admitting  his  testimony. 

"  3.  The  third  point  presents  a  more  material  and  important  question,  and 
it  challenges  the  action  of  the  Court  in  refusing  to  give  an  instruction 
asked  by  the  defendant  as  follows: 

"  If  you  have  in  your  minds  a  reasonable  doubt  as  to  whether  defend- 
ant's story  is  true  or  false — that  is,  if  you  are  not  satisfied  that  it  is  false — 
then  his  story  shows  he  acted  in  protecting  himself  from  great  bodily 
harm,  or  that  his  position  or  surroundings  were  such  as  to  excite  in  the 
mind  of  a  reasonable  person  that  his  life  or  body  was  in  -great  danger,  then 
you  should  not  hesitate  to  acquit  him  and  give  him  the  benefit  of  that 
doubt."  • 

"  The  foregoing  instruction,  as  we  understand  it,  does  not  contain  a  correct 
statement  of  the  law,  and  if  it  did,  the  matter  covered  by  the  question  of 
self-defense  was  embraced  in  other  instructions  given  the  jury  by  the  Court. 

"After  an  examination  of  all  the  instructions  in  the  case,  we  think  the 
law  was  fully  and  correctly  stated  on  the  trial,  and,  finding  no  substantial 
error  in  the  record,  the  judgment  and  order  are  affirmed. 

"  Myrick,  J.,  and  Thornton,  J.,  concurred." 

Mr.  Terry — You  have  read  a  good  many  reports,  have  you  not?  A. 
Several. 

Q.  Did  you  ever  see  anjiihing  like  that  opinion  in  any  other  report?  A. 
In  what  respect? 

Q.  The  quotations  from  the  testimony  and  the  remarks  of  counsel,  etc.  ? 
A.  It  has  been  quite  a  habit  with  this  Supreme  Court  to  do  that.  I  have 
frequently  noticed  long  extracts  from  findings  by  the  Court  below. 

Q.  And  questions  and  answers  and  arguments  of  counsel?  A.  I  think 
so. 

Q.  Have  you  in  any  opinion  except  those  of  Chief  Justice  Morrison  ?  A. 
Yes.  In  Justice  Thornton's  opinions  I  have  noticed  very  elaborate  state- 
ments of  the  facts  taken  from  the  findings,  and  the  findings  themselves 
given. 

Q.  But  in  The  People  vs.  Sullivan  it  is  not  findings,  but  questions,  objec- 
tions, and  arguments  of  counsel  that  are  given.  Did  you  ever  see  that  in 
any  opinion  other  than  one  of  Judge  Morrison's?     A.  I  was  examining  an 


13 

opinion  in  the  ^Michigan  Reports,  some  time  ago,  in  a  will  case.  The  ques- 
tion arose  as  to  the  form  of  some  questions  that  were  asked,  it  being  in 
regard  to  the  contest  of  a  will.  Objection  was  made  with  regard  to  ques- 
tions that  involved  the  opinions  of  witnesses.  I  happened  to  get  hold  of 
this  Michigan  case,  and  I  found  a  great  number  of  forms  of  questions  as 
put  by  the  counsel,  and  objections  as  made,  stated  in  the  opinion  of  the 
Court.     I  found  it  a  most  valuable  authority  for  that  reason. 

Q.  Do  you  think  this  opinion  to  which  I  have  called  your  attention  a 
valuable  one?  A.  I  am  not  prepared  to  pass  on  the  value  of  the  opinion. 
I  would  dislike  very  much  to  pass  on  the  value  of  the  opinion  of  any 
Judge. 

Q.  Did  you  ever  see  in  any  opinion  except  this,  quotations  of  questions 
and  answers  and  argument  of  counsel?  A.  I  am  not  aware  that  I  ever 
saw  an\i;hing  like  that,  but  I  have  seen  many  opinions  of  the  same  nature. 
In  writing  opinions  myself,  I  always  avoided  those  things  as  far  as  I  could 
and  put  the  propositions  in  my  own  language.  But  every  Judge  has  pecu- 
liarities, and  you  find  opinions  differing  in  that  regard. 

Q.  Do  you  not  know  that  for  a  large  portion  of  the  time  the  last  twelve 
months  Judge  ^lorrison  has  not  performed  the  duties  of  Chief  Justice,  but 
they  have  been  performed  by  Judge  McKee  and  other  of  the  Justices, 
because  of  the  inability  of  Judge  ]\Iorrison  to  perform  them?  A.  I  know 
that  on  some  occasions  Judge  Morrison  has  been  absent  from  the  city,  and 
the  duties  have  been  performed  by  Judge  McKee.  Whether  that  was 
done  in  any  case  when  Judge  Morrison  was  in  the  city  I  do  not  know  ;  but 
I  presume  that  during  a  portion  of  his  illness  it  must  have  been  so. 

Q.  I  mean  within  the  last  twelve  months?     A.  That  may  be. 

Q.  Has  not  Judge  McKee  frequently  acted  as  Chief  Justice?  A.  T  know 
that  the  Court  has  recently,  on  several  occasions,  divided  up,  and  a  portion 
of  the  Justices  have  goije  to  Los  Angeles — that  is,  one  department — and  I 
believe  Judge  Morrison  went  with  them.  When  Judge  Morrison  went  as  a 
member  of  the  department  Judge  McKee  remained  at  San  Francisco  and 
discharged  the  duties  of  Chief  Justice.  Perhaps  the  same  thing  has  taken 
place  with  reference  to  Sacramento.  I  do  not  speak  with  any  great  cer- 
tainty on  that  subject,  but  that  is  my  recollection. 

Q.  AVhen  the  Court  was  not  in  session,  either  at  Sacramento  or  Los  An- 
geles, have  not  the  duties  of  the  Chief  Justice  been  performed  by  Judge 
McKee  because  of  the  inability  of  Judge  Morrison  to  attend  to  them  from 
sickness?  A.  Speaking  of  mv  own  knowledge,  I  do  not  know.  I  know 
that  on  various  occasions  the  duties  of  the  Chief  Justice  have  been  per- 
formed by  the  acting  Chief  Justice,  who  was  Judge  ^McKee;  but  what  the 
reason  was  I  am  not  able  now  to  state. 

Q.  Do  you  know  whether,  within  the  last  twelve  months  or  a  little  over, 
Justice  Sharpstein  has  been  attacked  by  a  severe  illness?  A.  Yes;  I  do 
know  it  as  a  fact. 

Mr.  Davis — In  your  opinion  is  the  mental  condition  of  Chief  Justice 
Morrison  so  sound  that  you  would  be  willing,  and  consider  you  were  doing 
full  justice  to  your  client,  to  try  and  to  argue  an  important  case,  involving 
complex  questions  of  law,  before  him  alone,  if  there  was  no  appeal  from 
his  decision  ?  A.  There  are  very  few  gentlemen  at  the  bar  whom  I  would 
place  in  so  high  a  position  as  that.  The  Supreme  Court  consists  of  a  num- 
ber of  Judges,  and  it  is  generally  considered  that  correctness  is  arrived  at 
.by  concurrence  of  minds.  I  have  this  to  say:  that,  so  far  as  I  can  judge, 
I  think  Judge  Morrison's  mental  faculties  are  as  sound  now  as  they  were 
at  the  time  of  or  previous  to  his  illness. 
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Q.  And  Judge  Sharpstein?  A.  The  illness  of  Judge  Sharpstein  was 
more  recently  contracted.  He  was  attacked  some  time  ago,  and  by  ery- 
sipelas and  neuralgia  combined.  His  health  was  very  seriously  impaired 
for  some  time  and  undoubtedly  he  was  incapacitated  from  labor.  But  I 
now  meet  him  almost  every  day,  and  he  seems  to  be  rapidly  recovering  his 
health ;  and  there  is  no  pretense  for  saying  that  his  mental  faculties  are 
permanently  impaired. 

Mr.  Terry — He  has  not  done  any  work  for  twelve  months,  has  he?  A. 
I  think  his  illness  has  been  of  such  a  character  that  he  could  not  do  the 
ordinary  work  of  writing  opinions.  I  think  he  has  done  very  little  work 
for  six  or  eight  months. 

Q.  Do  you  not  know  that  he  has  not  written  any  opinions  for  a  longer 
period  than  that?     A.  I  do  not  know  as  to  that. 

Ms.  Ashe — Is  it  more  from  mental  or  from  physical  weakness  that  he 
has  been  incapacitated  from  writing  opinions  ?  A.  I  have  told  you  what  was 
his  ailment.  I  suppose  during  the  greatest  intensity  of  his  disease  his  men- 
tal as  well  as  his  physical  faculties  must  have  been  impaired;  but  he  is 
now  regaining  his  original  physical  energies,  as  I  understand,  and  his 
mental  capacity  seems  to  be  entirely  clear. 

Mr.  Terry — What  evidence  have  you  of  that,  if  he  has  performed  no 
work  in  his  office?  A.  I  only  know  from  meeting  him  and  talking  to  him. 
I  meet  him  almost  every  day.  I  am  a  member  of  the  Bar  Association,  and 
he  comes  every  day  to  lunch,  and  I  meet  and  talk  with  him.  He  seems 
to  express  himself  well  and  his  mind  appears  to  be  acting  as  well  as  for- 
merly. 


S.  M.  Wilson. 

Sworn. 

Mr.  Terry — How  long  have  you  known  Chief  Justice  Morrison?  An- 
swer— I  should  think  upwards  of  twenty-five  years. 

Q.  You  have  been  pretty  well  acquainted  with  him  all  that  time  ?     A. 

Yes;  very  well  acquainted  with  him,  both  at  the  bar  and  on  the  bench 
of  the  District  and  Supreme  Court. 

Q.  Do  you  know,  if  after  his  election  as  Chief  Justice,  he  was  attacked 
with  serious  illness?     A.  Yes. 

Q.  Do  you  know  whether  the  effect  of  that  illness  has  left  him?  A.  No, 
it  has  not  left  him  thoroughly  at  this  time. 

Q.  Is  not  his  physical  condition  very  feeble  still?  A.  I  should  think  it 
was  quite  feeble. 

Q.  What  do  you  think  of  his  mental  faculties  now,  comparing  them 
with  what  they  were  when  he  was  elected  ?  A.  I  am  unable  to  detect  any 
difference.  I  should  say,  from  my  acquaintance  with  Judge  Morrison,  that 
his  mental  faculties  were  as  good  as  they  ever  were. 

Q.  Is  his  ability  to  work  as  good  as  it  ever  was?  A.  I  should  think  his 
mental  capacity  was  as  good. 

Q.  Is  his  capacity  to  do  the  work  of  his  office  as  good  as  it  was  when  he 
was  elected?  A.  He  could  not  work  as  many  hours  as  he  used  to  or  as  he 
had  the  capacity  to  when  he  was  a  younger  man. 

Q.  Does  not  his  physical  infirmity  seriously  affect  his  thinking  powers? 
A.  I  do  not  think  his  physical  infirmities  interfere  with  his  performance  of 
the  duties  of  his  position.  I  think  he  has  sufficient  physical  ability  to  do 
the  mental  labor  which  his  position  requires. 

Q.  The  duties  of  that  position  would  occupy  a  man  with  a  sound  mind 
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in  a  sound  body,  would  they  not?  A.  That  does  not  always  follow.  I 
have  seen  some  of  the  brightest  minds  in  feeble  shells. 

Q.  Does  not  an  ailment  of  the  body  affect  the  power  of  the  mind?  A. 
It  did  not  in  the  case  of  Chief  Justice  Taney,  who  was  a  feeble  invalid  all 
his  life.  It  did  not  in  the  case  of  Tilden,  or  in  that  of  many  other  gentle- 
men whom  I  have  known.  Felton  was  affected  something  as  Judge  ISIor- 
rison  is;  yet  after  he  had  been  affected  in  that  way  I  tried  cases  with  him 
and  found  his  mind  was  very  clear.  Judge  Dwindle  of  San  Francisco, 
after  he  had  had  a  stroke  of  apoplexy,  continued  to  be  a  partner  of  McClure 
and  transacted  business,  and  his  clients  appeared  to  have  confidence  in 
liim. 

Q.  Have  you  read  the  opinions  of  Judge  Morrison  carefully?  A.  I  do 
not  read  the  opinions  of  any  of  the  Justices  very  carefully  except  they  are 
given  in  my  own  cases.  Then  I  read  them  very  carefully  indeed;  other- 
wise I  give  them  but  a  general  reading. 

Q.  Do  you  detect  any  difference  in  his  opinions  now  and  those  he  wrote 
before  he  was  affected?     A.  I  have  not. 

Q.  Have  you  examined  them?  A.  Not  with  that  view  at  all.  But 
there  is  nothing  in  the  opinions  of  Judge  Morrison  that  has  struck  me  as 
indicating  any  change  in  him. 

Q.  What  are  the  classes  of  eases  his  opinions  are  generally  written  in? 
He  has  not  decided  any  important  case  or  question  for  the  last  two  years, 
has  he?     A.  I  could  not  tell  you  as  to  that. 

Q.  He  has  participated  in  the  trial  of  cases  before  the  Supreme  Court? 
A.  Yes. 

Q.  And  he  has  concurred  in  opinions  written  by  the  other  Justices? 
A.  Yes. 

Q.  Has  he  written  any  opinion  in  any  important  case  or  on  any  important 
question  for  the  last  two  years?  A.  I  was  laid  up  myself  and  in  bed  or  in 
the  house  for  six  or  seven  months.  I  did  not  read  any  law  during  that 
time ;  I  was  under  the  direction  of  the  physician  not  to  read  any  law.  I 
read  novels  the  most  of  the  time  I  was  laid  up,  and  the  reading  of  law 
opinions  did  not  come  in  as  a  part  of  my  amusement;  therefore  I  could 
not  answer  your  question  for  two  years  back. 

Q.  Look  at  the  case  of  The  People  vs.  Sullivan,  and  state  if  you  do  not 
think  that  is  a  novel  opinion?  A.  I  never  compared  it  with  any  former 
opinion.  [Reads.]  "  The  defendant  was  convicted  of  the  crime  of  murder 
in  the  second  degree,  and  adjudged  to  suffer  imprisonment  therefor  for  the 
term  of  twenty-five  years."  That  is  a  clear  statement  of  what  his  offense 
and  the  punishment  was.  "  On  this  appeal  he  makes  the  following  points:" 
stating  three  specifications  of  error.  Those  I  suppose  are  taken  from  the 
assignment  of  error  made  by  counsel.  I  do  not  see  anything  in  that  but 
what  is  correct.  "The  following  is  the  testimony  objected  to  under  the 
first  alleged  error:"  quoting  to  show  the  CAddence  which  was  objected  to. 
That  is  a  very  common  thing  for  a  Judge  to  do.  I  do  not  see  anything  in 
that  that  would  attract  attention,  because  that  which  follows  is  the  testi- 
mony objected  to  under  the  first  alleged  error.  There  is  a  continuous  quo- 
tation of  the  matter  which  was  objected  to  by  counsel,  and  then  the  Court 
being  called  on  to  pronounce  as  to  whether  that  was  admissible  evidence, 
says:  "  Even  if  it  be  conceded  that  the  foregoing  testimony  was  improperly 
admitted,  there  is  nothing  in  it  calculated  to  prejudice  the  defendant,  and 
if  error  was  committed  by  the  Court  in  admitting  it,  it  was  error  without 
injury." 

Q.  Did  you  ever  see,  in  any  other  opinion,  the  objection  of  the  counsel 
for  defendant,  the  reply  of  the  counsel  for  the  prosecution,  and  the  ruling 
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of  the  Court  quoted  in  that  way?  A.  I  should  not  think  there  was  any- 
thing wrong  in  that. 

Q.  Can  \^ou  mention  any  opinion  of  any  other  Judge  containing  any 
such  thing?  A.  I  have  no 'doubt  in  the  world  that  I  could  find  hundreds 
of  instances.  There  is  nothing  in  it  that  attracts  my  attention  as  evidence 
of  want  of  capacity  of  the  Judge.  It  is  probable  that  this  evidence  was 
inserted  in  the  statement  in  the  record  as  ha^-ing  been  objected  to  under 
the  first  alleged  error,  and  the  opinion  simply  says  that  that  e\ddence  was 
objected  to,  quoting  it.  Probably  in  that  instance  Justice  ^Morrison  directed 
his  clerk,  by  a  mark  drawn  around  the  record,  to  copy  that  in  his  opinion, 
without  going  through  the  labor  of  embodying  what  was  contained  in  the 
record  and  objected  to  himself  in  his  decision.  I  presume  you,  when 
Judge,  frequently  did  that.  Where  it  Avas  merely  clerical  labor  you  would 
direct  the  clerk  to  copy  certain  things.  I  know  if  I  was  a  Judge  I  would 
do  so;  I  would  not  perform  the  clerical  labor  of  merely  pop}dng. 

Q.  You  would  not  put  such  quotations  in  an  opinion,  if  you  were  writing 
one,  would  you?     A.  I  do  not  know  why  I  would  not. 

Q.  Would  you?  A.  If  it  was  CA-idence  objected  to,  and  I  had  to  pass  on 
whether  that  was  a  good  objection  or  not,  in  writing  the  opinion  I  would 
state  what  the  testimony  was.  I  do  not  see  anything  wrong  in  that.  The 
second  alleged  error  relates  to  the  testimony  of  H.  J.  White,  and  quotes 
it.  I  must  say  that  I  do  not  see  an\i;hing  at  all  in  that  to  attract  attention. 
What  is  more,  in  that  opinion  Justice  Morrison  sustains  the  Judge  below, 
and  two  other  Justices  concur.  So  three  Judges  concur  in  the  opinion  of 
Justice  Morrison.  I  should  not  say  that  those  four  .men  were  mentally 
incapacitated  to  act  as  Judges. 

Q.  The  two  other  Justices  concur  in  the  affirmation  of  the  judgment  of 
the  Court  below.  Do  you  think  either  of  them  would  have  written  an 
opinion  just  in  that  Avay,  and  included  all  those  objections  and  arguments? 
A.  When  a  Justice  does  not  intend  to  conform  to  an  opinion,  he  generally 
states  that  he  concurs  in  the  judgment.  But  in  this  case  there  was  a  gen- 
eral concurrence. 

Q.  But  the  point  decided  was  that  even  if  error  was  committed,  no  one 
was  hurt:  and  that  was  what  was  concurred  in?  A.  There  were  four 
errors  alleged.  They  were  all  decided,  and  the  Justices  all  concurred  that 
there  was  no  error  in  the  case.  The  judgment  and  order  of  the  Court 
below  was  affirmed,  and  it  was  held  that  it  had  committed  no  error.  I 
very  often  read  Supreme  Court  decisions,  rendered  by  very  able  Judges, 
that  I  do  not  concur  in.  and  do  not  think  are  good  law,  especially  where  I 
am  the  counsel  for  the  side  that  loses. 

Q.  I  do  not  say  that  the  opinion  in  The  People  vs.  Sullivan  is  not  good 
law,  but  only  ask  you  if  you  have  ever  seen  another  opinion  written  in  that 
style,  with  all  the  testimony  and  the  arguments  of  counsel  inserted?  A. 
By  examining  the  English  Keports  it  will  be  seen  that  it  is  a  very  common 
thing  for  counsel  to  discuss  -^dth  the  Court  questions  raised  by  it  during 
the  argument.  Indeed,  it  is  very  often  done  in  all  Courts,  depending  on 
the  character  and  temperament  of  the  Judge.  Some  Judges  sit  still  and 
allow  3"ou  to  argue  until  you  are  through,  without  sa^'ing  a  word,  while 
others  ask  questions  and  propound  conundrums — legal  propositions — all 
the  time.  That  is  the  experience  of  us  all.  For  myself.  I  like  to  make 
my  own  argument  without  interruption,  and  for  the  Judge  to  sit  and  hear 
me  until  I  am  through.  But  very  often  Judges  ask  me  questions,  and 
sometimes  very  difficult  questions  to  answer. 

Q.  But  there  are  no  questions  asked  in  this  instance.  There  is  simply 
a  long  quotation  from  the  record,  apparently  including  objections,  argu- 
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ments,  and  everything  else?  A.  That  is  (jiioted  from  the  record.  The 
counsel  in  the  ease  made  up  the  record,  and  the  Court  simply  quotes  what 
the  record  shows. 

Q.  What  was  there  to  make  such  quotations  from  the  record  appro- 
priate? Could  not  the  case  have  been  decided  a  great  deal  better  without 
that?  Was  there  any  necessit}'  for  all  that?  A.  The  opinion  would  not 
have  shown  what  the  e\'idence  objected  to  was  unless  Justice  Morrison  had 
quoted  it. 

Q.  His  opinion  simply  states  that  the  evidence  did  not  hurt  anybody, 
whether  rightly  or  wrongly  admitted.  Was  it  necessary  to  set  the  evidence 
out  in  the  opinion  for  the  purpose  of  stating  that?  A.  I  can  find  you  cases 
in  the  books  where  the  e^^dence  is  set  out,  page  after  page,  by  the  best 
Judges,  quoting  it  in  the  opinion.  A  Chancellor  is  very  much  in  the  habit 
of  doing  that. 

Q.  But  this  is  not  a  chancery  case?  A.  No;  but  I  have  seen  pages  on 
pages  of  eWdence  published  in  opinions.  I  must  say  that  if  I  had  taken 
this  particular  opinion  of  Judge  Morrison  and  read  it,  it  would  not  have 
attracted  my  attention  as  shomng  any  mental  incapacity. 

Q.  It  would  not  have  struck  you  as  showing  any  very  great  amount  of 
mental  capacity,  would  it?  A.  I  do  not  think  the  case  called  for  any  very 
able  Judge.  It  was  not  like  one  of  Marshall's  or  Taney's  cases,  involving 
great  constitutional  questions,  but  was  simply  a  question  of  evidence  in  an 
ordinary  case.  The  mass  of  cases  are  ordinary,  and  require  medium 
ability  in  the  Judge  passing  upon  them.  There  are  rare  cases,  involving 
questions  of  commercial  and  constitutional  law,  which  require  great 
ability,  of  course. 

Q.  Do  you  know  that  Justice  McKee  has  ver}^  often,  during  the  last 
twelve  months,  performed  the  duties  of  Chief  Justice  because  of  the 
inability  of  Judge  Morrison?  A.  Yes;  I  have  known  Justice  McKee  on 
the  bench  to  be  acting  as  Chief  Justice  where  I  have  argued  cases. 

Mr.  McGlashax — Are  you  well  acquainted  with  the  present  physical 
and  mental  condition  of  Justices  Morrison  and  Sharpstein?  A.  I  see  them 
frequently:  I  am  frequently  before  them  officially. 

Q.  Will  you  give  us  your  opinion  as  to  whether,  by  reason  of  infirmity, 
mental  or  physical,  they  are  incompetent  to  discharge  the  duties  of  their 
office?  A.  I  think  each  of  these  Judges  is  as  competent  mentally  as  he 
was  when  he  was  elected.  I  do  not  see  any  change  or  deterioration  in 
their  mental  capacity.  Justice  ^Morrison,  of  course,  is  laboring  under  phys- 
ical ailments.  Justice  Sharpstein  was  at  one  time  sick  so  as  to  affect  his 
eyes.  I  have  sometimes  seen  him  riding  in  the  Park  for  his  health,  and 
at  one  time  he  looked  very  badly,  and  had  large  glasses  on  to  protect  his 
eyes.  Since  that  I  have  seen  him  about  as  usual.  I  frequently  meet  him 
at  the  rooms  of  the  Bar  Association,  have  argued  cases  before  him,  and 
seen  him  on  the  bench  participating  in  the  trial  of  other  cases.  Those 
have  been  my  opportunities  of  judging. 


John  Curry. 
Sworn. 

Mr.  Terry — How  long  have  you  known  Chief  Justice  Morrison?     An- 
swer— I  think  about  thirty  years. 

Q.  Have  you  been  well  acquainted  with  him?     A.  Pretty  well. 

Q.  Do  you  know  whether  he  has  been  attacked  by  serious  disease  since 
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his  election  as  Chief  Justice  ?  A.  I  have  so  understood,  and  I  have  seen 
him  several  times. 

Q.  Have  you  had  any  conversations  with  him  lately?  A.  I  do  not  think 
I  have  had  any  more  than  merely  to  say  "  How  do  you  do?  "  and  pass  the 
time  of  day  with  him,  since  he  was  attacked.  I  may  have  talked  with 
him  a  minute  or  two  about  indifferent  subjects. 

Q.  Have  you  had  sufficient  intercourse  with  him  to  be  able  to  judge 
whether  his  faculties  have  been  impaired  by  sickness  or  not?  A.  I  have 
seen  him  presiding  on  the  bench,  and  from  that  I  am  able  to  form  my 
opinion.  I  argued  a  case  before  him  and  all  the  other  Justices  who  were 
present,  I  think,  last  Summer. 

Q.  He  did  not  say  anything,  did  he?  A.  Yes:  he  had  considerable  to 
say. 

Q.  Is  it  your  opinion  that  his  mental  faculties  have  been  impaired  by 
his  disease  ?  A.  No.  If  I  had  not  known  that  he  had  been  sick  I  could 
not  have  thought  anything  about  it.  I  thought  his  remarks  at  the  time  I 
refer  to,  compared  very  well  with  what  he  was  accustomed  to  say  when 
presiding  when  well. 

Q.  Your  only  knowledge  of  him  lately  is  derived  from  having  argued 
one  case  before  him?  A.  I  have  been  present  when  other  cases  were 
argued:  and  I  was  concerned  in  a  case  which  I  did  not  argue  myself — I 
will  not  say  that  Justice  Morrison  was  on  the  bench  in  the  last  mentioned 
case,  however;  but  I  have  been  present  at  diverse  arguments  when  he  was 
present. 

Q.  Are  you  acquainted  with  Justice  Sharpstein?     A.  Yes. 

Q.  How  long  have  you  known  him?     A.  I  think  as  long  as  fifteen  years. 

Q.  Have  you  had  any  conversation  with  him  lately?  A.  Yes.  I  have 
talked  with  him  several  times  lately. 

Q.  On  what  subject?  A.  I  have  not  discussed  law  questions  ^dth  him, 
but  I  have  talked  with  him  on  various  subjects  I  can  not  now  mention. 

Q.  ^yhat  would  be  the  length  of  the  conversations  you  had  with  him? 
A.  I  have  talked  with  him  ten  minutes  sometimes,  and  sometimes  perhaps 
fifteen. 

Q.  Just  upon  the  general  news  of  the  day?  A.  Subjects  of  interest;  I 
do  not  remember  them  now.  It  was  not  mere  gossip  ;  it  was  perhaps  dis- 
cussing some  question. 

Q.  Do  you  know  whether  he  has  done  any  work  as  Justice  for  the  last 
twelve  months?     A.  Only  by  hearsay. 

Q.  Do  you  know  of  any  opinions  that  he  has  written?  A.  I  do  not  read 
opinions. 

Q.  That  is  not  an  answer  to  the  question  exactly?  A.  No,  I  do  not 
know.  I  have  heard  of  his  writing  opinions,  but  I  have  not  read  an  opinion 
of  the  Court,  I  think,  in  ten  years.  I  have  heard  them  read,  and  1  think  I 
have  heard  some  of  his  read. 

Q.  How  many  of  his  do  you  think  you  have  heard  read  in  the  last  twelve 
months?     A.  I  could  not  say. 

Q.  Do  you  think  as  many  as  two?  A.  I  could  not  say  certainly  that  I 
have  heard  one  of  his  read,  and  I  do  not  know  but  I  have  heard  several. 
I  have  the  opinions  of  the  Court  read  to  me  sometimes ;  I  am  not  able  to 
read  myself. 

Q.  Do  you  recollect  of  hearing  any  opinion  of  Justice  Sharpstein  read  in 
the  last  twelve  months?  A.  I  could  not  say  positively.  Mr.  Mizner  sug- 
gests that  I  should  state  that  it  is  on  account  of  my  e^^esight  that  I  do  not 
read.     That  is  the  reason. 
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T.  I.  Bergin. 

Sworn. 

;Mr.  Terry — Do  you  know  Justice  Sharpstein?    Answer — Yes. 

Q.  How  long  have  you  known  him?  A.  Sixteen  or  seventeen  years; 
perhaps  longer. 

Q.  Have  you  had  any  conversations  with  hini  in  the  last  twelve  months? 
A.  Owing  to  sickness.  I  was  compelled  to  leave  the  city  myself  last  August, 
and  did  not  return  until  the  thirteenth  of  July  this  3'ear.  Of  course,  dur- 
ing that  interval.  I  had  no  opportunity  of  speaking  with  him.  Since  my 
return,  however,  I  have  had  frequent  conversations  with  him. 

Q.  About  what?     A.  Social,  political,  and  legal  matters. 

Q.  Extended  conversations,  or  just  casual?  A.  Some  of  them  were 
quite  extended. 

Q.  Do  you  know  of  Justice  Sharpstein  having  done  any  work  in  his  office 
for  the  last  twelve  months?  A.  During  the  period  of  my  absence  I  do  not 
know,  farther  than  that  after  my  return  I  undertook  to  see  what  the 
Supreme  Court  had  been  doing  Avhile  I  was  gone,  and  hastily  read  the 
opinions  which  had  been  rendered. 

Q.  In  those  opinions  did  vou  read  anv  bv  Justice  Sharpstein?  A.  I 
think  I  did. 

Q.  How  many?  A.  I  could  not  state.  I  did  not  give  particular  atten- 
tion to  that. 

Q.  Do  you  think  as  many  as  three?  A.  As  I  say,  I  could  not  state,  for 
I  did  not  undertake  to  examine  with  reference  to  that;  that  was  not  in  my 
mind  at  the  time  I  was  looking  at  the  opinions. 

Q.  The  opinions  of  the  Supreme  Court  were  published  in  the  West  Coast 
Reporter,  Avere  they  not?     A.  Yes,  and  in  the  Bulletin  and  Chronicle. 

Q.  They  were  all  published  in  the  West  Coast  Reporter,  were  they  not? 
A.  During  what  period? 

Q.  All  the  opinions  delivered  by  the  Supreme  Court  to  the  time  of  the 
destruction  of  the  Bancroft  printing  establishment  were  published  in  the 
West  Coast  Reporter,  were  they  not?  A.  While  I  was  away  there  occurred 
a  break  in  the  publication  of  the  opinions  of  the  Supreme  Court  that  I  was 
in  the  habit  of  taking,  and  there  was  some  little  confusion;  so  I  cannot  say 
that  I  have  yet  read  all  the  opinions  that  were  rendered  during  my  absence, 
but  such  as  Avere  published  in  the  books  that  I  had,  I  read. 

Q.  Has  Justice  Sharpstein  written  any  opinion  at  all  in  the  last  tAA'elve 
months,  except  an  opinion  in  the  case  of  Harmon  xs.  Ashmead,  occupying 
but  little  OA'er  a  page,  and  an  opinion  dismissing  the  appeal  in  the  case  of 
Little  vs.  Jacks f  A.  As  I  haA'e  already  stated,  my  attention  \A"as  not  par- 
ticularly directed  to  the  number  of  opinions  prepared  by  him.  I  paid  no 
particular  attention  to  the  name  of  the  Justice  by  whom  the  opinions  that 
I  read  were  prepared,  and  therefore  I  could  not  giA'e  a  direct  categorical 
answer  to  the  question. 

Q.  Do  you  know  Chief  Justice  Morrison  ?     A.  I  have  that  pleasure. 

Q.  Do  you  know  AA-hether  his  health  has  been  seriously  impaired  by 
disease  since  his  election?  A.  Yes;  I  am  aware  that  he  had  a  stroke  of 
paralysis  some  time  ago. 

Q.  You  say  you  have  been  absent  the  most  of  the  time  during  the  last 
tweh-e  months?  A.  I  was  absent  from  the  eleventh  of  August,  1885,  until 
the  thirteenth  of  July,  1886. 

Mr.  McGlash.\n — I  should  like  to  ask  you  Avhat  your  opinion  of  the 
mental  competency  of  Justices  ^Morrison  and  Sharpstein  is,  and  whether 
they  are  mentally  capable  of  discharging  the  duties  of  their  office  at  pres- 
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ent?  A.  I  can  onlj'^  give  an  opinion,  of  course.  I  have  not  yet  risen  to  the 
bad  eminence  of  being  a  Judge.  I  knew  Chief  Justice  Morrison  before  he 
went  on  the  bench;  I  knew  him  as  a  practicing  member  of  the  bar,  and 
when  he  was  an  Assistant  United  States  Attorney.  I  knew  him  and  prac- 
ticed before  him  while  he  was  Judge  of  the  Fourth  District  Court,  and  I 
have  had  occasion,  of  course,  to  practice  before  him  since  he  has  held  the 
office  of  Chief  Justice.  I  have  argued  cases  before  him,  and  several  im- 
portant ones,  since  he  was  stricken  with  paralvsis;  and  from  all  that  I  can 
say  that  I  could  not  detect  any  difference  in  the  mental  capacity  of  Justice 
Morrison.  As  to  Justice  Sharpstein,  I  knew  him  as  a  member  of  the  bar 
before  he  was  Judge  of  the  Twelfth  District  Court,  and  practiced  before 
him.  I  used  then  to  have  much  more  frequent  intercourse  with  him  than 
I  now  do.  I  have  also  known  him  since  he  has  been  on  the  Supreme 
bench,  and  have  had  frequent  occasion  to  practice  before  him.  I  have 
been  unable  to  discover  any  difference  in  his  ability,  mental  or  physical, 
since  my  return,  to  fully  discharge  the  duties  of  his  office.  I  consider  that 
both  Justices  are  mentally  as  fully  capable  of  performing  their  duties  now, 
as  they  have  been  at  any  time  since  I  first  knew  them. 

Q.  There  is  a  great  deal  of  business  before  the  Supreme  Court,  is  there 
not?    A.  Yes. 

Q.  The  business  is  very  much  behind,  is  it  not?  A.  I  believe  it  is.  But 
I  do  not  at  all  consider  that  that  is  j-ustly  ascribable  to  the  members  of  the 
Supreme  bench.  I  think  there  are  very  good  reasons  why  there  is  such  a 
large  arrearage  of  business  in  the  Supreme  Court.  When  the  present 
Court  took  office  it  had  a  large  legacy  of  old  cases.  Its  jurisdiction  was 
very  much  enlarged  in  original  proceedings — proceedings  in  mandamus, 
quo  warranto,  certiorari,  and  prohibition.  In  fact,  since  the  organization  of 
the  present  Court,  I  verily  believe  the  Justices  have  had  more  to  do  in 
exercising  and  passing  upon  these  extraordinary  or  prerogative  writs  than 
almost  any  Court  that  I  know  of  on  earth.  In  the  previous  history  of  the 
State  it  was  a  very  unusual  thing  to  have  any  of  those  writs,  except  that 
of  mandate;  certiorari,  quo  warranto,' and  those  other  exceptional  writs 
were  very  rarely  used.  Of  course  that  has  taken  up  a  vast  amount  of  the 
time  of  the  present  Court.  To  give  you  an  illustration:  I  had  a  case 
invohdng  the  legality  of  an  issue  of  bonds  of  the  County  of  Santa  Cruz.  I 
supposed  that  the  real  question  in  controversy  was  one  at  law  which  could 
be  decided  upon  a  demurrer  to  the  petition,  and  a  demurrer  was  inter- 
posed. But  when  I  thought  the  matter  was  going  to  end  there  I  was  very 
much  mistaken.  Issue  was  taken  on  pretty  much  ever}4hing  alleged  in  the 
petition,  except  the  existence  of  the  County  of  Santa  Cruz  and  of  the  rail- 
road company,  practically  a  general  issue.  The  evidence  had  to  be  taken, 
arguments  were  made  on  this  motion,  that  motion,  and  the  other  motion, 
and  it  took,  I  think,  over  three  years  to  dispose  of  that  one  application. 
.  So  that  was  a  very  laborious  case.  Chief  Justice  ^lorrison  wrote  the  opin- 
ion in  it,  and  Justice  Sharpstein  concurred. 

Q.  When  was  that?     A.  The  case  is  reported  in  the  64th  or  65th  Cal. 

Q.  Some  two  or  three  years  ago?  A.  About  two  years,  I  think.  I  only 
mention  these  facts  as  showing  a  reason  wh}^  there  is  such  an  arrearage  of 
business  in  the  Court.  And.  in  addition,  when  the  present  Constitution 
went  into  operation  it  was  new  ;  its  provisions  had  received  no  construc- 
tion ;  every  one  was  in  the  dark,  practically,  and  anxious  to  have  a  judicial 
and  definitive  decision  upon  its  meaning,  and  more  especially  with  refer- 
ence to  questions  of  taxation,  etc.  It  is  no  secret  that  all  those  discussions 
were  very  elaborate  and  heated,  and  involved  much  time  and  labor.  In 
addition  to  all  that,  the  population  of  the  State  has  been  on  the  increase  ; 
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and  consequent  upon  it  the  amount  of  litigation  and  volume  of  business  of 
the  Supreme  Court  has  also  enlarged.  80  I  do  not  consider  that  the 
apparent  arrearage  in  the  business  of  the  Court  is  justly  chargeable,  alto- 
gether, to  the  Justices. 

Q.  We  are  not  charging  it  to  any  one,  but  simply  asking  if  it  is  not  a 
fact  that  the  business  of  the  Supreme  Court  is  very  much  in  arrear?  A. 
It  is  in  arrear. 

Mr.  Terry — If  Justice  Sharpstein  has  been  in  full  possession  of  .his 
mental  faculties  and  not  physically  ill,  how  do  you  account  for  the  fact 
that  he  has  only  written  two  opinions  in  twelve  months,  and  those  very 
short?  A.  Some  Judges  do  not  write  opinions  as  much  as  others.  I 
might  illustrate  by  yourself.  While  you  Avere  on  the  Supreme  bench,  I 
think  the  number  of  your  opinions  would  not  compare  with  that  of  your 
associates.  And  I  can  also  instance  a  gentleman  whom  we  all  regard  as 
preeminent  in  the  profession  and  on  the  bench :  Justice  Field.  If  you 
compare  the  number  of  opinions  written  by  Justice  Field  with  the  number 
written  by  his  associates  respectively  you  will  find  it  less,  but  you  would 
hardly  con^'ict  him  of  incapacity  because  of  that ;  for  I  think  we  all 
acknowledge  that  he  is  a  gentleman  of  very  superior  ability. 

Q.  Do  you  think  any  one  after  reading  one  of  his  opinions  would  come 
to  the  conclusion  that  Justice  Field  lacked  in  capacity?     A.  I  think  not. 

Q.  You  do  not  think  that  possible?  A.  No.  Whether  you  agree  with 
him  in  the  law  as  applied  to  the  facts,  you  generalh'  find  prett}'  correct  law 
laid  down  assuming  his  premises  to  be  well  founded. 

Q.  The  business  of  the  Supreme  Court  being  very  much  in  arrearage, 
how  do  you  account  for  the  fact  that  a  Justice  in  possession  of  his  mental 
faculties  and  not  physically  ill  only  writes  two  little  opinions  in  twelve 
months?  A.  I  do  not  see  how  that  would  necessarily  involve  mental 
incapacity. 

Q.  It  would  involve  either  want  of  ability  or  indisposition  to  labor,  would 
it  not?  A.  It  might  be  owing  to  sloth,  or  to  a  great  many  causes  that 
would  not  at  all  involve  incapacity. 

Q.  Do  you  not  know  that  during  1882, 1883,  and  1884,  Justice  Sharpstein 
wrote  his  full  share  of  the  opinions  written  by  the  Court?  A.  I  think  Jus- 
tice Sharpstein  has  always  performed  his  full  share  of  the  duties  of  Justice 
on  the  bench. 

Mr.  CxREftoRY — Do  you  think  that  he  has  performed  his  share  of  the 
duties  during  the  past  3'ear?  A.  For  the  reason  that  I  have  already  given 
(by  absence),  I  would  be  unable  to  say.  And  a  perusal  of  the  opinions  of 
the  Court  would  not  necessarily  show  to  what  extent  he  may  have  labored. 
He  maj'  have  concurred  in  opinions,  although  not  writing  many  himself; 
and  before  a  Justice  will  concur  in  an  opinion  he  has  to  examine  it.  Some- 
times he  may  concur  on  the  reading  of  the  opinion  simply;  at  other  times  he 
may  conceive  that  there  are  positions  taken  to  which  he  can  not  assent,  and 
that  may  involve  an  extended  inde|5endent  examination  on  his  part  before 
lie  can  subscribe  to  the  opinion.  Those  are  matters  that  you  can  not  very 
well  decide  from  a  mere  inspection  of  the  written  opinions.  There  is  a 
vast  amount  of  laVjor  which  a  Justice  may  perform  that  you  can  never  tell 
from  a  mere  inspection  of  the  opinions  of  the  Court. 

Mr.  Terry — In  the  last  four  months  Justice  Sharpstein  has  written  no 
opinions  at  all,  has  he?  A.  As  to  that  I  have  already  stated  my  knowl- 
edge. 

Q.  You  gave  it  as  your  opinion  that  he  has  performed  his  full  share  of 
the  work;  I  would  like  to  know  your  information  on  that  point?  A.  I 
have  stated  my  absence  during  a  large  part  of  the  past  year,  and  since  my 
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return  I  have  not  examined  to  see,  nor  could  I  state  how  many  opinions 
Justice  Sharpstein  did  write  during  that  time. 

Mr.  Ashe — When  did  the  present  Supreme  Court  enter  upon  the  dis- 
charge of  its  duties  under  the  new  Constitution?  A.  On  the  first  of  Jan- 
uary, 1880. 

Q.  Have  you  any  idea  how  many  cases  were  on  the  docket  at  the  time 
the  Court  went  into  office?  A.  Not  the  exact  number.  My  knowledge  is 
simply  that  of  the  profession,  who  are  obliged  now  and  then  to  inquire 
about  those  matters;  but  I  never  made  any  inquiry  as  to  the  exact  number. 

Q.  Was  not  the  business  very  far  in  arrears  at  the  time  the  Court  com- 
menced operations?  A.  Yes.  INIy  understanding  is  that  the  Court  did 
not  take  up  new  business — appeals  that  reached  it  after  its  organization — 
for  two  years;  that  the  time  was  taken  up  in  disposing  of  the  old  cases  and 
of  the  applications  made  to  the  Court  in  the  exercise  of  its  original  juris- 
diction. 

Q.  Do  you  know  how  many  cases  there  are  on  the  docket  of  the  Court  at 
the  present  time  ?     A.  I  do  not. 

Q.  I  do  not  ask  you  to  be  exact?  A.  I  know  that  the  calendar  of  the 
Court  is  heavy.  The  calendar  for  the  present  term  at  San  Francisco  is 
quite  a  lengthy  one,  occupying  a  number  of  pages,  but  I  could  not  now 
state  the  number  of  cases.  My  idea  would  be  that  there  are  from  one 
hundred  to  one  hundred  and  fifty,  but  that  is  a  vague  statement  without 
undertaking  to  be  certain. 

Mr.  Terry — You  speak  of  the  Court  not  taking  up  new  cases  for  some 
time  after  its  organization.  Before  the  adoption  of  the  present  Constitu- 
tion were  not  cases  placed  on  the  calendar  of  the  Supreme  Court  by  the 
Clerk  whenever  the  record  was  filed  with  him?     A.  Yes. 

Q.  Have  not  the  present  Justices,  because  of  the  provision  in  the  present 
Constitution  requiring  them  to  make  affidavit  that  they  have  decided  all 
cases  which  have  been  submitted  to  them  for  ninety  days,  before  they  can 
draw  their  salaries,  changed  the  old  rule  and  directed  the  Clerk  to  only 
place  on  the  calendar  as  many  cases  as  they  think  they  can  dispose  of  in 
that  time?     A.  I  believe  they  have  adopted  some  such  rule. 

Q.  And  the  consequence  is  that  cases  appealed  do  not  go  on  the  calen- 
dar for  a  long  time  after  the  record  is  filed?  A.  Yes.  I  think,  as  a  prac- 
tical mode  of  disposing  of  the  business,  it  would  be  much  better  for  the 
learned  Justices  to  only  hear  as  many  cases  as  they  can  promptly  decide 
without  allowing  them  to  accumulate  on  their  hands.  That,  of  course,  is 
simply  an  opinion  as  to  the  way  in  which  they  should  do  the  business. 

Q.  Under  the  old  organization  of  the  Court  all  cases  were  put  upon  the 
calendar  that  were  not  submitted,  were  they  not?  A.  I  am  hardly  pre- 
pared to  assent  to  that  broad  statement. 

Q.  Was  not  the  Clerk  required  to  put  them  on  the  calendar?  A.  It  is 
one  thing  to  require  and  another  to  have  it  done.  I  think  within  my  own 
experience  that  was  not  always  done. 

Q.  By  the  present  Court  only  a  certain  number  of  cases  have  been  put 
on  at  each  calling  of  the  calendar?     A.  I  believe  so. 

Q.  So  that  only  a  certain  number  could  be  submitted?     A.  Yes. 

Q.  And  it  has  been  a  constant  practice,  if  there  were  any  cases  not  deter- 
mined when  the  ninety  da3'S  were  about  to  expire,  to  order  them  to  be 
heard  in  bank?  A.  About  that  I  could  not  say.  Where  a  case  is  heard 
in  department  there  must  be  a  concurrence  in  opinion  of  three  Justices, 
otherwise  the  case  must  go  to  the  Court  in  bank. 

Q.  Is  it  not  of  frequent  occurrence  that  a  case  which  has  not  been  decided 
in  department  at  all  has  been  ordered  to  be  heard  in  bank?     A.  The  busi- 
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ness  is  generally  distributed  to  the  departments,  and  cases  assigned  to  the 
Court  in  bank  only  on  the  order  of  the  Chief  Justice  on  special  application. 

Q.  Is  it  not  a  very  common  proceeding,  where  a  case  has  been  argued 
and  submitted  in  department,  and  the  ninety  days  are  about  to  expire,  and 
no  decision  has  been  made,  for  it  to  be  ordered  to  be  heard  in  bank?  A. 
Of  course  if  the  Justices  can  not  agree  there  can  not  be  a  decision.  A  deci- 
sion can  only  be  reached  by  concurrence  in  opinion.  If  the  Justices  do 
not  agree  in  department  the  case  must  go  to  the  Court  in  bank. 

Q.  But  have  not  cases  been  ordered  to  be  heard  in  bank  where  the 
departments  have  not  taken  them  up  at  all  or  looked  at  the  record?  A. 
About  that  I  could  not  say. 

Q.  Have  you  not  very  frequently  been  waited  on  by  the  Bailiff  of  the 
Court  with  a  request  to  move  that  the  submission  of  a  case  be  set  aside  and 
that  it  be  resubmitted  at  a  certain  date?     A.  That  sometimes  happens. 

Q.  Lawyers  always  consent  to  it,  do  they  not?  A.  They  generally  con- 
sent. But  I  do  not  think  that  that  would  argue  any  incapacity  in  the  Jus- 
tices. 

Q.  I  am  not  asking  what  it  argues,  but  simply  asking  as  to  the  fact? 
A.  As  you  know,  you  may  sit  down  to  prepare  an  opinion  and  almost  con- 
clude it  when  a  proposition  will  occur  to  you  that  shows  to  your  mind  at 
once  that  the  position  you  had  been  taking  is  not  tenable,  and  you  will 
have  to  tear  up  that  opinion  and  start  in  de  novo.  I  know  that  has  ver}' 
often  happened  to  myself  in  preparing  briefs.  I  would  carefully  examine 
the  case  and  think  I  had  fully  mastered  it,  and  had  the  controlling  legal 
points  involved,  and  prepare  my  brief,  and  almost  conclude  it  when  a  prop- 
osition would  occur  to  me  which  showed  that  the  position  I  had  taken  was 
not  tenable  but  could  be  overthrown.  I  would  then  simply  have  to  tear  up 
my  pre\'ious  work  and  go  through  the  labor  of  re^'ising  the  whole  scheme 
of  the  argument. 

Mr.  Gregory — I  should  like  to  ask  you  if,  in  your  opinion.  Chief  Justice 
Morrison  and  Justice  Sharpstein  are  mentally  and  physically  competent  to 
perform  the  duties  of  their  office,  and  I  would  like  a  direct  answer?  A.  I 
consider  that  Justice  Sharpstein  is;  and  I  consider  that  Chief  Justice  Mor- 
rison is,  although  not  to  as  great  an  extent  as  at  a  previous  period  in  his 
life.  That  is  to  say,  his  mental  capacity  is  as  great,  but  probably  owing 
to  his  physical  infirmities,  he  may  not  be  able  to  do  as  much  physical  labor 
as  he  has  been  able  to  do  in  former  years. 

Mr.  Ashe — Since  the  present  Court  was  organized  has  the  business, 
owing  to  the  grave  questions  that  arose  under  the  new  Constitution,  been 
increased  to  an  extent  greater  than  pre\dous  to  the  adoption  of  the  organic 
law  now  existing?  Is  not  the  number  of  cases  very  much  greater?  A. 
Very  much,  indeed. 

Mr.  Davis — Owing,  not  only  to  questions  that  have  arisen  under  the  new 
Constitution,  but  also  to  an  increase  in  the  population  of  the  State?  A. 
Certainly;  and  so  far  as  the  Constitution  itself  is  concerned,  questions  with 
reference  to  revenue,  double  taxation,  the  Board  of  Equalization,  debris, 
and  to  what  extent  the  charter  of  the  City  and  County  of  San  Francisco 
was  affected,  etc.,  have  been  presented  to  the  Court  for  determination, 
requiring  time  and  careful  examination  for  their  decision. 


L.    B.    MiZNER. 

Sworn. 

Mr.  Terry — How  long  have  you  known  Chief  Justice  Morrison?     An- 
swer— About  forty-three  years. 
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Q.  Have  you  been  intimately  acquainted  with  him?  A.  Very;  we  were 
born  in  neighboring  counties. 

Q.  Have  you  seen  much  of  him  for  the  past  twelve  months?  A.  Yes;  I 
have  seen  him  almost  constantly. 

Q.  Do  you  know  that  he  was  afflicted  with  a  severe  physical  illness  some 
time  ago?  A.  Yes;  I  was  called  to  his  bedside  immediately  after  the 
attack. 

Q.  What  effect  has  that  had  upon  his  physical  and  mental  faculties? 
A.  I  think  it  has  had  no  effect  whatever  upon  his  mental  powers;  it  has 
upon  his  physical. 

Q.  Do  you  think  his  mental  powers  as  good  now  as  they  were  before  he 
was  attacked?  A.  I  do.  Possibly  there  may  be  some  little  difference  in 
this:  that  he  cannot  get  around  as  rapidly  as  he  did  before.  He  was  an 
active  man  before. 

Q.  Is  not  memory  affected  ?     A.  I  think  not. 

Q.  Is  he  just  as  able  to  keep  up  the  thread  of  a  thought  and  to  follow  an 
argument  as  he  was  before?  A.  In  all  conversations  that  I  have  had 
with  him  I  have  detected  no  difference  with  respect  to  his  memory.  He 
referred  to  matters  that  occurred  long  ago,  when  we  were  boys  together  at 
college,  with  the  same  facility  that  he  did  before  his  sickness.  His  mem- 
ory seems  to  be  perfectly  bright  in  that  respect. 

Q.  Do  you  know  Justice  Sharpstein?  A.  My  acquaintance  with  Justice 
Sharpstein  is  not  of  so  long  standing  as  with  Chief  Justice  Morrison.  I 
have  had  a  passing  acquaintance  with  Justice  Sharpstein  for  ten  or  twelve 
years,  I  think. 

Q.  Have  you  had  much  conversation  or  intercourse  with  him  lately  ? 
A.  Very  little.     I  only  see  him  at  the  Law  Club  in  San  Francisco. 

Q.  Are  you  able  to  form  an  estimate  of  his  faculties  now  as  compared 
with  what  they  were  at  the  time  he  was  elected?  A.  I  think  not.  Here 
is  a  long  decision,  published  in  the  Bulletin  last  January,  occupying  a  col- 
umn, written  by  Chief  Justice  Morrison,  and  one  rendered  in  May  by  Jus- 
tice Sharpstein. 

Q.  What  are  their  titles?  A.  That  rendered  by  Justice  Sharpstein,  May 
twenty-first,  is  in  Little  vs.  Jacks.  That  rendered  by  Chief  Justice  Morri- 
son, January  twenty-eighth,  is  in  McDonald,  Administrator ,  vs.  Maria  A. 
Burton,  in  which  there  seems  to  be  a  great  many  quotations. 

Q.  It  seems  to  be  principally  made  up  of  quotations  of  the  record,  does 
it  not?  x\.  There  seem  to  be  several  quotations  in  it.  But  four  of  the 
Justices  concur  in  the  opinion;  one  specially  and  the  others  generally.  I 
met  Judge  Morrison  last  evening,  in  the  Occidental  Hotel,  enjoying  him- 
self with  members  of  the  Grand  Army.  I  was  there  with  Justice  Ross, 
about  ten  in  the  evening,  I  think,  and  I  Avent  with  Judge  Morrison  to  his 
room.     I  saw  no  difference  whatever  in  his  mental  capacity. 

Mr.  Gregory — Is  he  able  to  go  from  his  room  to  his  office  without  assist- 
ance? A.  Yes;  he  generally  rides  in  the  elevator,  but  I  have  seen  him 
walking  up  the  stairs.  I  have  seen  him  going  up  the  steps  to  the  Court- 
room, on  Post  Street,  where  he  has  to  ascend  one  flight  to  go  to  the  ele- 
vator. 

Q.  Then  he  has  no  attendant  when  going  around?  A.  Sometimes  a 
friend  goes  with  him,  but  generally  he  goes  alone.  His  wife,  I  believe, 
never  goes  with  him  on  the  street.  When  she  is  with  him  he  goes  in  a 
carriage. 

Q.  That  is,  on  account  of  physical,  not  mental,  infirmity?  A.  Physical 
infirmity  entirely.  He  can  not  control  the  four  fingers  of  his  left  hand 
entirely,  and  in  writing  he  will  put  a  weight  on  the  paper  to  assist  his  right 
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hand.  And  his  left  foot  seems  to  be  impaired  in  vigor  in  some  kind  of 
way  which  makes  him  shuffle,  and  he  moves  slowly.  It  seems  fair  to  say 
to  the  committee  that  he  appears  rather  depressed;  not  as  jovial  and  jolly 
as  when  I  saw  him,  during  the  Mexican  war,  in  the  heat  of  battle  at  Buena 
Vista,  in  1847,  as  an  Illinois  volunteer. 

Mr.  Gregory — Paralysis  has  not  affected  his  speech,  has  it?  A.  Not 
in  the  slightest. 

Mr.  Terry — It  did  for  awhile,  did  it  not?  A.  I  believe  it  did.  He 
Avas  confined  to  his  bed  in  the  Occidental  Hotel,  and  on  his  back,  for  sev- 
eral months. 

Q.  ^^'ithin  the  last  six  or  eight  months,  has  not  his  speech  been  affected? 
A.  I  think  not,  in  that  time.  But  during  the  time  he  was  sick,  which  I 
think  was  two  or  two  and  a  half  years  ago,  I  believe  that  his  speech  was 
slightly  affected.  I  have  not  noticed  it  in  the  last  year,  though  possibly  a 
stranger  might.  I  have  been  with  him  so  much,  and  seen  him  so  often, 
that  perhaps  I  would  not  notice  it. 


W.  S.  Wood. 

Sworn. 

Mr.  Terry — How  long  have  you  known  Chief  Justice  Morrison?  An- 
swer— About  thirty  years.  He  was  District  Attorney  of  this  county  when 
I  was  a  law  student.  I  have  known  him  since  then,  though  for  nine  years 
I  resided  out  of  the  State.  Since  then  I  have  practiced  before  him,  in 
both  the  District  and  the  Supreme  Courts. 

Q.  Have  you  been  frequently  A\ith  him  lately,  or  since  his  attack  of 
sickness  ?  A.  I  have  seen  him  occasionally.  During  the  last  Summer  his 
family  spent  the  vacation  in  the  same  place  that  mine  did,  and  I  was 
there  quite  frequently.  During  that  time  I  took  occasion  to  talk  with 
Judge  Morrison.  I  saw  him  sitting  and  walking  about  the  grounds,  and 
talked  with  him  quite  frequently;  sometimes  had  quite  extended  conver- 
sations. ■ 

Q.  What  effect  has  his  illness  had  on  his  physical  and  mental  faculties? 
A.  I  do  not  think  it  had  any  effect  whatever  upon  his  mental  faculties. 
The  effect  on  his  physical  faculties  has  been  described  by  the  other  wit- 
nesses, and  in  that  description  I  concur.  He  walks  with  some  difficulty, 
but  he  goes  about  alone.  He  does  not  walk  ver}'  rapidly,  but  there  does 
not  seem  to  be  any  trouble  with  him  physically,  except  that  he  has  a  halt 
in  his  left  leg,  and  is  unable  to  use  his  left  arm. 

Q.  Do  you  know  Justice  Sharpstein?  A.  I  do  not  know  him  so  well  as 
I  do  Judge  Morrison,  but  I  have  known  him  eight  or  nine  years. 

Q.  Do  you  know  of  his  having  been  ill  a  short  time  ago?  A.  Yes.  I 
know  that  he  was  sick  quite  a  long  while. 

Q.  Do  you  know  what  his  mental  and  physical  condition  have  been  for 
the  last  twelve  months?  A.  I  know  he  was  sick,  but  lie  seems  lately  to 
have  recovered. 

Q.  For  six  or  eight  months  or  more  he  has  been  sitting  on  the  bench 
with  the  other  Justices  and  hearing  cases,  has  he  not?     A.  Yes. 

Q.  Do  you  know  of  his  writing  any  opinions  in  that  time?  A.  I  do  not 
remember,  and  would  not  like  to  say  whether  he  had  or  not.  My  attention 
was  never  called  to  it  until  I  heard  the  question  put  to  the  other  witnesses. 

Q.  Do  you  know  anything  with  reference  to  what  work  he  has  done  in 
the  last  twelve  months,  beyond  sitting  on  the  bench  with  the  other  Justices? 
A.  I  only  know  from  the  published  opinions. 
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Q.  Have  you  seen  any  published  opinions  written  by  Justice  Sharpstein  ? 
A.  I  do  not  recollect  any  now.  I  think  I  have  seen  notes  of  his  concurring 
in  various  opinions ;  and  I  take  it  for  granted  that  he  did  the  labor  neces- 
sary to  inform  himself  about  the  case  before  he  concurred  in  the  opinion. 

Q.  What  evidence  have  you  of  that?  A.  None,  other  than  seeing  his 
name  signed. 

Q.  What  evidence  have  a'OU  that  he  took  the  labor  necessary  to  inform 
himself  before  he  signed  opinions  as  a  concurring  Justice,  or  is  that  merely 
a  surmise  on  your  part?  A.  I  believe  every  Justice  of  the  Supreme  Court 
who  has  ever  signed  his  name  as  concurring  in  an  opinion  has  informed 
himself  with  respect  to  it.  I  believe  it  of  yourself,  and  of  every  other 
gentleman  who  has  ever  sat  on  the  Supreme  bench. 

Q.  But  you  do  not  know  it  ?     A.  No. 

Q.  You  never  saw  Justice  Sharpstein  reading  or  examining  any  opinion, 
did  you  ?     A.  No.     I  am  not  admitted  to  the  councils  of  the  Justices. 


John  McCombe. 

Sworn. 

Mr.  Terry — You  reside  in  San  Francisco?     Answer — Yes. 

Q.  What  is  you  business  ?     A.  Real  estate. 

Q.  Do  you  know  C.  J.  Morrison  ?     A.  Yes. 

Q.  How  long  have  you  known  him?  A.  Probably  fifteen  or  sixteen 
years. 

Q.  Have  you  been  intimate  with  him?     A.  No. 

Q.  Have  you  seen  him  frequently  lately?     A.  Only  occasionally. 

Q.  Have  you  conversed  Avith  him?     A.  No. 

Q.  Are  you  able  to  form  any  opinion  as  to  the  condition  of  his  mind 
now?     A.  No. 

Q.  Do  you  know  Justice  Sharpstein?     A.  I  do. 

Q.  How  long  have  you  known  him?     A.  Ten,  twelve,  or  fifteen  years. 

Q.  Have  you  been  intimate  with  him?     A.  Yes. 

Q.  Have  you  frequently  seen  him  lately?     A.  Yes. 

Q.  Have  you  conversed  with  him?     A.  Yes. 

Q.  About  general  subjects  or  particular  matters?  A.  The  last  conversa- 
tion I  had  with  him  was  specially  about  his  health. 

Q.  What  was  the  condition  of  his  health,  according  to  his  statement 
then  ?  A.  The  day  after  I  saw  the  report  of  this  investigating  committee 
being  appointed  I  went  to  see  him  to  ascertain  whether  there  was  any 
doubt  about  his  mental  condition,  and  I  saw  him  in  his  chambers.  I  had 
previously  seen  him  walking  to  and  from  his  office.  He  looked  in  perfectly 
sound  health,  and  his  mental  faculties  were  as  sound  as  yours  or  those 
of  any  other  gentleman  here.  I  could  not  see  the  slightest  difference  in 
him. 

Q.  He  has  been  that  way  for  a  long  time,  has  he  ?     A.  No. 

Q.  He  has  been  in  good  health  for  a  long  time,  has  he?  A.  No,  he  has 
been  sick. 

Q.  Did  he  not  state  to  you  that  he  had  not  been  confined  to  his  bed  for 
over  twelve  months?     A.  No. 

Q.  Do  you  not  know  that  he  has  not  been  confined  to  his  bed  for  over 
twelve  months  ?     A.  I  think  he  has  not. 

Q.  You  think  he  has  not?  A.  Yes,  I  have  met  him  about  the  streets;  I 
have  seen  him  occasionally. 

Q.  Have  you  seen  him  sitting  on  the  bench  ?    A.  No;  I  am  not  a  lawyfer. 
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Q.  But  you  have  seen  him  going  to  the  Court?     A.  Yes. 

Q.  And  walking  about  the  streets?     A.  Yes. 

Q.  Apparently  in  good  health ?     A.  Yes;  and  to-day  perfectly  sound. 

Q.  For  the  last  six  or  eight  months  you  have  seen  him  walking  about 
in  apparently  perfect  health?  A.  I  do  not  think  it  reaches  back  as  far  as 
that. 

Q.  Does  it  not  reach  as  far  back  as  last  January?  A.  It  may  be,  but  I 
do  not  remember.  I  speak  more  particularly  of  the  last  three  or  four 
months,  because  I  made  it  my  business  to  go  and  see  him,  hearing  that  he 
was  getting  well ;  and  I  found  that  he  was  perfectly  well,  according  to  my 
judgment. 

Q.  You  had  a  conversation  with  him  about  his  health  the  last  time  you 
saw  him  ?    A.  Yes. 

Q.  And  his  health  seemed  to  be  perfect?  A.  Yes,  he  walked  about  his 
chambers. 

Q.  You  had  not  noticed  anything  with  respect  to  his  health  for  the  last 
four  or  five  months,  had  3^ou  ?     A.  No. 

Q.  It  never  occurred  to  you  that  he  was  not  in  perfect  health  for  the  last 
five  or  six  months  ?     A.  No. 


J.  J.  Paulsell. 

Recalled. 

Mr.  Terry — Are  you  able  now  to  state  what  number  of  opinions  were 
filed  by  the  Supreme  Court,  from  the  tenth  of  July,  1885,  to  the  first  of 
August,- 1886?  A.  The  books  do  not  run  exactly  that  way.  They  run 
from  Julv  10,  1885,  to  Julv  29,  1886,  in  bank;  from  July  10,  1885,  to  July 
27,  1886,"' in  Department  One;  and  from  July  10,  188-5^ to  July  29,  1886,  m 
Department  Two;  whole  number  of  cases  decided,  574;  number  of  decis- 
ions in  bank,  182;   in  Department  One,  210;   in  Department  Two,  182. 

Q.  What  number  of  opinions  were  written  by  Chief  Justice  INIorrison  and 
by  Justice  Sharpstein?  A.  Number  of  decisions  in  bank  by  Chief  Justice 
Morrison,  ten;  by  Justice  Sharpstein,  two. 

Q.  Have  you  the  titles  of  the  cases  in  which  Chief  Justice  INIorrison  ren- 
dered opinions  in  bank  ?     A.  Yes.  .  • 

Q.  Give  the  dates  of  filing  the  opinions,  the  titles  of  the  cases,  and  their 
numbers?  A.  August  22,  1885,  20,092,  People  vs.  Price;  August  28,  1885, 
20,087,  People  vs.Langfon;  November  19,  1885,  11,013,  i/aiT  vs.  Superior 
Court;  November  25/1885,  8,203,  McGee  vs.  City  of  San  Jose;  November 
26,  1885,  9,710,  Estate  of  Doyle;  November  27,  1885",  8,981,  Hand  vs.  Hand; 
November  30.  1885,  Moore  vs.  Clear  Lake  Watenvorks ;  Januarv  28,  1886, 
9,730,  McDonald  vs.  Burton;  March  24,  1886,  20,122,  Ex  Parte^Hanq  Kee; 
May,  25,  1886,  20,111,  Ex  Parte  Lawrence. 

Q.  Now  give  the  dates  of  the  opinions  rendered  by  J.  Sharpstein  in  bank, 
with  the  titles  and  numbers  of  the  cases?  A.  December  30,  1885,  9,046, 
Harmon  vs.  Ashmead;  May  2,  1886,  9,939,  Little  vs.  Jacks. 

Q.  Now  state  the  number  of  opinions  rendered  in  department  by  either 
Chief  Justice  Morrison  or  Justice  Sharpstein  during  the  period  named?  A. 
In  Department  One  no  decisions  were  written  by  either.  In  Department 
Two  eight  decisions  were  written  by  Chief  Justice  Morrison  and  none  by 
Justice  Sharpstein.  The  dates,  titles,  and  numbers  of  the  eight  decisions 
written  in  Department  Two  by  Chief  Justice  Morrison  are:  August  29, 1885, 
9,865,  Winsell  vs.  Commercial  Insurance  Company;  November  19,  1885, 
20,091,  Peojjle  vs.  Sxdliran;  November  19,  1885,  8,593,  Peterson  xs.  Lau- 
retzen;   November  25,  1885,9,126,  Davis  xs.  Green;  November  25,  1885, 


28 

20,098,  People  vs.  Lee;  December  12,  1885,  9,099,  Peterson  vs.  Doe;  Dec- 
ember 22,  1885,  8,242,  Campbell  vs.  Oats;  December  30,  1885,  8,209,  Mar- 
tin et  al.  vs.  Walker. 

Mr.  MizNER — Is  this  record  for  the  whole  State?  A.  It  is  supyjosed  to 
be.     The  books  are  kept  in  triplicate. 

Q.  Have  you  a  transcript  of  the  record  from  Los  Angeles  and  San  Fran- 
cisco?    A.  WjB  have  a  copy  of  the  record. 

Q.  Then  these  are  all  the  cases?     A.  Yes. 

Q.  Do  the  cases  which  were  decided  by  the  Court  appear  in  your  state- 
ment?    A.  I  was  not  directed  by  the  questions  to  take  notice  of  those. 

Q.  Then  you  did  not  notice  how  manv  cases  were  decided  bv  the  Court? 
A.  No. 

Mr.  Terry — I  have  a  memorandum  from  the  Clerk  at  San  Francisco, 
sho-ndng  that  there  were  sixty-eight  cases  decided  by  the  Court.  I  do  not 
know  whether  that  is  correct  or  not. 

Mr.  Mtzner — You  do  not  know  how  many  of  these  opinions  Justice  Mor- 
rison or  Sharpstein  dissented  from,  do  you?  A.  I  know  that  they  have 
written  no  dissenting  opinion:  I  took  notice  that  there  was  none. 

Q.  How  many  of  these  are  opinions  that  Justices  Morrison  and  Sharp- 
stein, or  either"^ of  them,  concurred  in?  A.  I  do  not  know,  but  a  great 
many. 

Q.  They  must  have  concurred,  to  make  a  majority  of  the  Court,  in  a 
great  many  cases?     A.  Yes. 

Q.  Does'  the  record  show  any  number  of  orders  made  by  the  Chief 
Justice?     A.  Quite  a  number. 

Q.  Have  you  taken  any  account  of  those?     A.  I  have  not. 

jNIr.  Terry — There  are  quite  a  number  of  orders  assigning  cases  to 
Department  One  and  Department  Two,  some  signed  by  Chief  Justice  Mor- 
rison, and  some  b}^  McKee,  acting  Chief  Justice?     A.  Yes. 

Mr.  Gregory — Do  you  know  how  the  number  of  opinions  written  by 
Justice  Sharpstein  compares  with  the  number  written  by  the  other  Jus- 
tices ?     A.  Only  by  what  appears  on  the  books. 

Mr.  Terry— My  memorandum  shows  that  the  largest  number  was 
written  by  Justice  Ross;,  the  smallest  number  by  Justice  INIcKinstry. 

]Mr.  IMizNER — Does  the  number  of  times  that  motions  for  hearing  in 
bank  have  been  granted  or  denied,  or  that  motions  for  rehearing  have  been 
granted  or  denied,  appear?     A.  Those  orders  are  sent  up  as  Court  orders. 

Q.  Are  they  made  by  the  Chief  Justice  ?  A.  I  do  not  knoAV.  They  are 
sent  to  me  as  Court  orders. 

On  motion  of  INIr.  Da-sds,  the  committee  adjourned  until  ten  o'clock  a.  m., 
on  Saturday,  August  7,  1886. 
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Saturday,  August  7,  1886. 

Committee  met  pursuant  to  adjournment. 

Present:    Chairman   Morris,    Davis,   McGlashan,   Ashe,   Gregory,   and 
Henr3^ 


D.  B.  Wolfe. 

Sworn. 

Mr.  Terry — What  is  your  occupation  ?  Answer — I  am  now  Secretary 
for  the  Supreme  Court  Commissioners. 

Q.  Are  you  acquainted  with  Chief  Justice  Morrison  and  Justice  Sharp- 
stein?     A.  Yes. 

Q.  How  long  have  you  known  them?  A.  I  have  known  Judge  Morrison 
twenty-nine  years  and  Judge  Sharpstein  ten  or  twelve  years. 

Q.  Have  you  had  much  intercourse  with  them  lately?     A.  Yes. 

Q.  Within  the  last  six,  eight,  or  twelve  months?     A.  Yes. 

Q.  What  has  been  the  nature  of  that  intercourse?  A.  A  good  deal  of 
it  has  been  connected  with  the  business  of  the  Commissioners. 

Q.  In  what  way?  A.  In  the  details  of  the  business  of  the  office  in  con- 
nection with  the  Supreme  Court,  and  the  opinions  of  the  Commissioners. 

Q.  What  business  did  you  have  with  the  Justices  with  reference  to  the 
Commissioners  except  to  deliver  their  opinions  to  the  Court?  A.  I  copied 
the  opinions  of  the  Commissioners  and  delivered  them  to  the  departments. 

Q.  You  did  not  discuss  those  opinions  with  the  Justices  when  you  deliv- 
ered them,  did  you?  A.  No.  But  they  generally  came  in  and  I  saw  them, 
and  we  talked  over  the  details  of  the  business,  as  far  as  the  number  of 
opinions  was  concerned. 

Q.  That  is,  they  inquired  of  you  the  number  that  had  been  written  ?  A. 
Yes.  Occasionally  they  inquired  how  manv  opinions  they  had  received, 
and  whether  the  Commissioners  had  finished  their  business  for  the  month. 

Q.  That  was  about  the  extent  of  the  conversation,  was  it?  A.  That  was 
about  the  extent  of  the  business  conversation.  I  have  met  the  Justices 
socially  a  good  deal.  I  was  with  Chief  Justic  Morrison  during  the  vaca- 
tion. He  was  at  Paraiso  Springs  when  I  was  there,  and  I  was  with  Ijim 
every  day  and  evening  for  two  weeks. 

Q.  What  intercourse  have  you  had  with  Justice  Sharpstein  other  thai; 
to  deliver  the  opinions  of  the  Commission?  A.  I  have  met  him  socially. 
He  comes  into  the  office  occasionally  and  talks  over  the  business  with  the 
Commissioners,  the  opinions  that  have  been  written  by  the  several  mem- 
bers, and  in  what  departments.  I  have  also  seen  him  at  the  meetings  of 
the  Court  in  bank  when  discussing  the  opinions  of  the  Commissioners. 

Q.  What  is  your  opinion  of  the  physical  and  mental  abiUty  of  Chief 
Justice  Morrison  to  perform  the  duties  of  his  office?  A.  I  think  his 
mental  capacity  is  just  as  good  as  it  ever  was.  He  is  ill  a  good  deal;  he 
is  not  a  well  man,  as  far  as  his  physical  organization  is  concerned.  But  I 
do  not  see  any  difference  in  his  mental  capacity,  and  I  am  with  him  a 
great  deal. 

Q.  Have  not  the  great  portion  of  the  duties  of  the  Chief  Justice  been 
performed  by  one  of  the  Associate  Justices  during  the  last  twelve  months? 
A.  The  Constitution  pro\'ides 

Q.  I  do  not  ask  that,  but  as  to  a  fact?  A.  Justice  McKee  has  performed 
the  duties  of  Chief  Justice  while  Judge  Morrison  has  been  sick,  and  while 
he  has  been  off  on  his  vacation.  While  he  has  been  at  the  springs  Justice 
McKee  has  attended  to  it. 
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Q.  Has  not  Justice  McKee  been  acting  as  Chief  Justice  as  much  as  half 
the  time  for  the  last  twelve  months?  A.  I  should  not  think  for  half  the 
time.     He  has  at  times,  but  I  could  not  tell  for  exactly  how  long. 

Q.  "What  is  3'our  opinion  of  the  physical  and  mental  condition  of  Justice 
Sharpstein?  A.  I  think  his  mental  capacity  is  good.  He  has  suffered  a 
great  deal  with  erysipelas  and  neuralgia  in  the  eyes.  At  one  time  his  eyes 
were  closed  up  ;  that  is,  he  was  kept  in  a  dark  room.  He  was  in  bed  at 
one  time,  I  believe,  for  a  month,  and  did  not  come  to  the  office. 

Q.  When  was  that?  A.  Some  time  during  last  season:  I  could  not  tell 
exactly  the  date. 

Q.  Since  last  Xovember  he  has  not  been  confined  at  all.  has  he?  A.  Xo. 
I  think  he  has  been  at  the  office  nearly  every  day. 

Q.  And  has  sat  on  the  bench  both  at  San  Francisco.  Los  Angeles,  and 
Sacramento?  A.  Yes.  And  I  have  seen  him  in  consultation  with  the 
other  Justices. 

Q.  Do  you  know  of  his  ha^'ing  written  any  opinions  diu^ing  the  time  ? 
A.  I  can  not  recollect  the  number,  but  I  know  he  has  "o-ritten  some.  The 
opinion  in  Little  vs.  JacJcs  I  believe  was  the  last  one.  written  in  ]\Iay. 

Q.  Is  not  that  the  only  one  he  has  written  within  the  last  twelve  months? 
A.  There  are  some  others,  but  I  do  not  know  how  many.  I  never  looked 
to  see.  The  opinion  in  Little  vs.  Jacls  I  saw  the  other  day.  cut  out  of  a 
newspaper  and  put  in  mv  pocket,  with  the  date.  It  was  written  in  Mav 
last. 

Q.  Has  he  written  any  opinions  except  that  for  twelve  months?  A.  I 
could  not  tell  you.  but  I  think  he  has  written  others.  There  must  be  others 
in  the  West  Coast  Reporter  he  has  written  •within  that  time. 

Q.  "Would  not  the  records  show  it  if  he  has  written  others?    A.  Of  course. 

Q.  Well,  it  appears  that  the  records  show  that  he  has  only  written  two 
opinions  since  the  tenth  of  July.  1885?  A.  I  do  not  know  how  many  he  has 
written.     I  know  that  he  was  sick  a  long  while. 

Q.  But  he  has  not  been  sick  since  last  October.  He  has  been  on  the 
bench  whenever  the  Court  has  sat  since  then,  has  he  not?  A.  I  do  not 
know  the  date  exactly,  but  I  know  he  has  been  on  the  bench  lately.  But 
he  has  suffered  a  good  deal  vaXh.  neuralgia  in  the  eyes  and  cannot  do  much 
writing. 

Q.  Is  he  still  suffering  with  neuralgia  in  the  eyes?  A.  His  eyes  are 
better  now.  During  this  last  vacation  he  went  to  B}Ton  Springs,  and  came 
back  much  improved.  His  eyes  are  a  great  deal  better  than  they  were, 
and  I  think  he  is  able  to  do  his  work  now. 

Q.  State  the  number  of  cases  filed  in  the  Supreme  Court  this  year.  A. 
Some  time  ago  Judge  Belcher  asked  me  if  I  knew  the  number  of  cases 
that  had  been  filed  in  the  Supreme  Court.  I  looked  at  the  register  and 
found  that  from  the  first  of  July.  1885.  to  the  first  of  July.  1886.  the  num- 
ber was  between  eight  hundred  and  nine  hundred;  I  have  forgotten  the 
exact  figures,  but  I  know  it  was  over  eight  hundred. 

Mr.  Mizxer — That  was  during  the  last  fiscal  year  ?     A.  Yes. 

Q.  Alt  the  business  that  is  done  by  the  Commissioners  goes  before  the 
Supreme  Court  ?  A.  Yes.  And  the  Justices  look  over  it  just  as  they  look 
over  and  examine  other  papers. 

The  Chairman — About  how  old  is  Chief  Justice  Morrison  ?  A.  I  should 
think  al)Out  sixty — fifty-nine  or  sixty. 

Q.  About  how  old  is  Justice  Sharpstein?  A.  I  think  he  must  be  a  httle 
over  sixty.     I  should  suppose  he  was.  but  do  not  know  exactly. 

Mr.  Mizxer — I  think  he  is  not  that  old. 

Witness — Well,  I  do  not  know  his  exact  age. 
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Mr.  Terry — He  is  in  the  neighborhood  of  sixty,  is  he  not?  A.  I  should 
judge  so. 

Mr.  Ashe — Do  you  know  how  many  cases  have  been  decided  by  the 
Supreme  Court  in  the  last  twelve  months?  A.  I  do  not  know  how  many 
have  been  decided  by  the  Court  itself.  I  know  how  many  the  Commis- 
sioners have  written  in  that  time. 

]\Ir.  Terry — How  many  have  the  Commissioners  written  in  the  last 
twelvemonths?  A.  Over  three  hundred  and  twenty.  I  think  three  hun- 
dred and  twenty-seven  is  the  number. 

Q.  The  whole  number  of  opinions  given  for  the  last  twelve  months  is 
five  hundred  and  seventy -four  ?  A.  But  you  understand  that  there  are  a 
great  number  of  opinions  written  that  you  never  see — opinions  that  are  not 
concurred  in  by  the  other  Justices. 

Mr.  Davis — xA.re  all  the  opinions  printed,  or  are  they  written  and  simply 
filed?     A.  They  have  been  published. 

Q.  I  did  not  know  but  there  were  many  cases,  which  were  unimportant, 
where  the  opinions  were  simply  filed  ?  A.  No.  Under  the  law  the  opin- 
ions are  published,  in  order  to  show  the  reasons  for  the  decision;  but  some- 
times a  case  is  decided  in  department  where  the  Justices  do  not  concur  in 
the  language  of  the  opinion  written,  and  the  matter  will  be  turned  over  to 
another  Justice  to  write  another  opinion. 

Mr.  ]Mizner — All  the  opinions  written  by  the  Commissioners  are  over- 
looked, overhauled,  and  examined  thoroughly  before  the  Justices  make 
them  the  opinion  of  the  Court?  A.  Yes.  I  take  all  the  papers,  everj^hing 
connected  with  the  case,  to  the  Justices,  and  they  go  all  over  them. 

Mr.  Terry — My  memorandum  shows  that  in  the  past  twelve  months 
Justice  Ross  has  written  sixty-eight  opinions;  Justice  McKinstry,  thirty- 
seven  ;  and  the  other  Justices  the  remainder  in  nearly  equal  number — fifty, 
fifty-five,  and  sixty,  respectiveh'. 


S.  C.  Denson. 

Sworn. 

Mr.  McGlashan — Are  you  acquainted  with  Chief  Justice  Morrison? 
Answer — I  have  that  pleasure. 

Q.  How  long  have  you  known  him?  A.  I  can  not  remember  the  num- 
ber of  years.  I  knew  him  when  he  was  District  Judge  in  San  Francisco, 
fifteen  or  sixteen  years  ago. 

Q.  Have  you  known  him  recently?  Have  your  relations  been  intimate 
with  him  at  all?  A.  I  have  seen  him  quite  frequently.  I  have  business 
■vN^ith  the  Court  every  term  here  and  sometimes  in  San  Francisco;  and  I 
see  him  at  other  times;  meet  him  casually  at  the  chambers  of  the  Court. 

Q.  Are  you  acquainted  with  his  physical  and  mental  condition  ?  A.  Not 
intimately.  But  I  have  talked  with  him  and  observed  him,  and  I  think  I 
can  say  I  know  pretty  well. 

Q.  What  is  your  opinion  regarding  his  physical  and  mental  condition, 
and  his  capacity  to  discliarge  the  duties  of  his  office  ?  A.  As  to  his  physi- 
cal condition,  I  have  learned  from  him  that  he  had  some  sickness  some 
time  ago  which  confined  him  for  some  considerable  time  and,  I  suppose, 
practically  disabled  him  from  performing  any  business  for  awhile.  Since 
then,  he  has  not  seemed  to  be  as  active,  and  cannot  walk  as  well  as  he 
used  to.  But  I  have  noticed  an  improvement  in  his  pliysical  condition 
within  the  last  year  or  two.  Mentally,  I  think  he  is  as  bright  as  he  ever 
was. 
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Q.  Do  you  consider  him  mentally  competent  to  discharge  the  duties  of 
his  office  ?     A-.  I  most  certainly  do. 

Q.  Are  you  acquainted  with  Justice  Sharpstein  ?     A.  I  am. 

Q.  How  long  have  you  been  acquainted  with  him?  A.  I  knew  him, 
also,  when  he  was  a  District  Judge  in  San  Francisco  back  in  the  seventies. 
I  cannot  remember  dates  very  distinctly,  but  I  think  it  was  in  1873  or  1874. 

Q.  Have  you  been  sufficiently  intimate  with  him  recently  to  form  an 
opinion  as  to  his  physical  and  mental  condition.  A.  I  have  seen  Justice 
Sharpstein  repeatedly  and  met  him  often.  He  and  I  are  very  well 
acquainted  and  I  have  a  very  pleasant  social  intimacy  with  him  aside  from 
official  acquaintance  and  always  talk  with  him  when  I  meet  him.  I  met 
him  last  Wednesday,  but  for  a  few  moments  only.  I  think  I  know  what 
his  condition  is  in  a  general  way. 

Q.  Will  yon  please  state  it?  A.  Justice  Sharpstein  was  quite  unwell 
for  a  time,  as  I  learned  both  from  himself  and  others,  but  has  been  con- 
valescing and  my  best  judgment  is  that  he  has  entirely  recovered.  He 
was  looking  very  well  when  I  saw  him  last  Wednesday;  seemed  bright 
and  active.  I  met  him  on  the  stairway;  he  going  up  and  I  coming  down, 
and  T  thought  he  looked  just  as  well  as  he  did  before  his  sickness.  So  far 
as  his  mental  capacity  is  concerned,  I  have  not  supposed  at  any  time  that 
it  was  impaired  at  all,  except  perhaps  when  he  was  sick  in  bed;  and  no 
man,  of  course,  is  able  to  do  mental  or  any  other  kind  of  labor  when  he  is 
confined  to  his  bed  by  sickness.  I  do  not  know  how  that  was  with  Justice 
Sharpstein,  however,  as  I  did  not  see  him  then,  but  I  think  he  is  in  both 
physical  and  mental  health  and  vigor  now. 

Q.  Then  you  are  satisfied  that  neither  of  these  Justices  is  incapacitated, 
by  reason  of  physical  or  mental  debility,  from  discharging  the  duties  of 
his  office?  A.  I  have  not  the  slightest  ground  to  suspect,  nor  do  I  suspect 
or  believe,  that  either  of  them  is  in  any  degree  incapacitated  mentally. 
As  I  stated  before,  Chief  Justice  Morrison  seems  to  be  somewhat  lame; 
but,  so  far  as  I  understand  and  know,  that  does  not  affect  his  mental 
capacity  at  all. 

Q.  Nor  prevent  his  discharging  the  duties  of  his  office?  A.  I  cannot 
see  how  it  does. 

Q.  Is  there  anything  you  wish  to  state  yourself?  A.  Merely  as  a  citizen 
and  as  a  member  of  the  bar  I  would  state  this  :  I  believe  the  gentlemen 
composing  the  Supreme  Oourt  at  present  haA^e  very  onerous  duties  to  per- 
form. It  is  an  overworked  Court,  and  it  is  a  half-paid  Court.  As  a  citizen 
and  as  a  member  of  the  bar  I  desire  to  put  myself  on  record  in  that 
regard;  as  expressing  the  opinion  that  the  Justices  are  not  more  than  half 
paid,  and  that  every  one  of  them  is  overworked.  If  that  opinion  is  of  any 
benefit  I  hope  it  will  be  used. 

Mr.  Mizner — State  what  was  the  salary  of  the  Justices  of  the  Supreme 
Court  of  this  State  when  Judge  Terry  was  on  the  bench  ?  A.  I  have  not 
referred  to  the  statutes,  but  my  recollection  is  $10,000. 

Q.  Do  you  know  what  it  is  now?  A.  $6,000.  It  ought  to  be  $10,000  or 
$12,000. 

Mr.  Gregory — It  has  been  admitted  here  by  all  that  Justice  Sharpstein 
has  not  been  confined  to  his  bed  or  to  his  room  since  last  November.  How 
do  you  account  for  the  fact  that  while  the  other  Judges  have  written  from 
thirty  to  sixty  opinions  each,  Justice  Sharpstein  has  only  written  two?  A. 
I  have  no  means  of  information  aside  from  mere  hearsay,  but  my  under- 
standing from  report  and  such  information  as  I  have,  is  that  while  Justice 
Sharpstein  has  not  been  confined  to  his  bed  for  a  long  time,  he  has  still 
been  ailing  very  considerably;  that  his  eyes  have  been  affected,  and  that 
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that  has  prevented  his  writing  opinions.  While  his  physical  health  has 
otherwise,  perhaps,  been  sufficiently  good,  I  have  iindersood  the  treatment  of 
his  eyesight  has  been  such  as  to  prevent  his  writing  many  opinions.  I  do  not 
know  how  correctly  I  have  been  informed,  for  I  have  no  personal  knowl- 
edge of  it,  but  I  understand  that  that  impairment  has  been  removed  lately 
and  that  his  sight  has  grown  better.  I  must  be  understood  that  this  is  all 
hearsay,  for  I  know  very  little  about  it  personally.  As  a  matter  of  fact,  I 
do  not  know  how  many  opinions  any  of  the  Justices  have  written,  for  I 
never  keep  a  list  of  that  at  all.  I  read  the  opinions  as  they  are  delivered, 
and  at' the  time  I,  of  course,  notice  who  writes  each  opinion;  indeed,  on 
reading  an  opinion  I  usually  know  whose  it  is  before  I  come  to  the  signa- 
ture, owing  to  the  different  styles  of  the  different  Justices.  But  I  make  no 
note  of  it  in  my  mind,  and  never  remember  who  rendered  the  opinion  in 
any  particular  case.  I  do  not  suppose  I  could  tell  now,  in  a  single  case, 
which  Judge  wrote  the  opinion,  although  I  must  have  noticed  at  the  time. 


Mr.  IVIizNER — As  some  of  the  friends  of  the  Justices  are  going  away  on 
the  evening  train,  I  am  requested  to  suggest  to  the  committee  that  they ' 
take  judicial  notice  of  the  Constitution  and  the  law  with  reference  to  these 
matters.     Article  VI,  Section  4,  of  the  Constitution  reads: 

"  In  case  of  the  absence  of  the  Chief  Justice  from  the  place  at  which  the 
Court  is  held,  or  his  inability  to  act,  the  Associate  Justices  shall  select  one 
of  their  own  number  to  perform  the  duties  and  exercise  the  powers  of  the 
Chief  Justice  during  such  absence  or  inability  to  act." 

Section  996  of  the  Political  Code  reads  : 

"An  office  shall  become  vacant  on  the  happening  of  either  of  the  follow- 
ing events  before  the  expiration  of  the  term: 

''Seventh — His  ceasing  to  discharge  the  duties  of  his  office  for  the  period 
of  three  consecutive  months,  except  when  prevented  by  sickness  or  when 
absent  from  the  State  by  permission  of  the  Legislature." 

I  have  here  a  dispatch  from  a  member  of  the  bar  in  San  Francisco, 
which  is  submitted  to  the  committee  for  what  it  is  worth.  It  can,  of 
course,  be  verified  if  necessary ;  but  the  friends  of  the  Justices  do  not  con- 
sider it  fitting  to  pursue  this  matter  farther,  and  are  perfectly  willing  to 
stop  now  and  have  it  ended. 

The  dispatch  I  refer  to  reads  as  follows : 

"  Record  shows  Morrison  participated  in  ninety-six,  and  Sharpstein  in 
one  hundred  and  five  decisions,  besides  those  they  wrote  since  July  last 
year.  Napthaly." 

Chairman  Morris — On  Monday,  as  I  understand,  the  committee  will 
have  the  verified  statement  of  the  Clerk  of  the  Supreme  Court  of  the  record 
in  all  the  cases. 

On  motion  of  Mr.  Gregory,  the  committee  adjourned,  to  meet  at  four  p.  ^r. 
of  Monday,  August  9,  1886. 
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Monday,  August  9,  1886. 
Committee  met  pursuant  to  adjournment. 

Present:     Chairman  Morris,  McJunkin,  Davis,  McGlashan,  Gregory,  and 
Ashe. 


D.  B.  WOOLF. 

Recalled. 

Mr.  McGlashan — Have  you  some  further  facts  bearing  upon  this  inves- 
tigation?   Answer — Yes. 

Q.  Will  you  please  present  them?  A.  I  went  to  San  Francisco  on  Sat- 
urday evening.  On  Sunday  morning  I  met  Thos.  F.  O'Connor,  the  Secre- 
tary of  the  Supreme  Court.  He  had  prepared  a  statement  of  the  business 
of  the  Court  participated  in  by  Chief  Justice  Morrison  and  Justice  Sharp- 
stein,  which  he  handed  me,  and  I  went  over  the  books  with  him  myself 
with  reference  to  part  of  it.  It  appears  from  this  statement,  that  from 
January  1,  1885,  to  August  1,  1886,  Chief  Justice  Morrison  sat  in  Court  123 
days,  wrote  64  opinions,  and  participated  in  175 — that  is,  examined  the 
papers  and  record,  and  either  concurred  or  dissented.  The  number  of  cases 
decided  in  that  time  was  1,063,  and  there  were  306  petitions  for  rehearing 
acted  upon  and  either  granted  or  denied,  in  which  he  participated.  The 
number  of  cases  filed  from  January  1,  1885,  to  August  1,  1886,  was  1,032; 
and  there  were  on  hand  January  1,  1885,  1,001,  making  a  total  of  2,033 
cases.  Deducting  the  cases  decided  during  the  time,  1,063,  leaves  a  bal- 
ance on  hand  of  970.  Cases  under  submission  August  1, 1886, 161.  About 
100  Court  orders  are  made  per  year,  which  do  not  appear,  for  extension  of 
time,  etc.,  which  are  made  mostly  by  the  Chief  Justice.  During  the  same 
period  Justice  Sharpstein  sat  in  Court  142  days,  wrote  47  opinions,  and 
acted  in  27  Court  opinions  which  were  dictated  to  the  Secretary.  During 
that  time  he  also  participated  in  314  cases,  either  concurring  or  dissenting. 
The  Sacramento  and  Los  Angeles  calendars  are  up  to  date,  and  there  has 
been  no  complaint  of  delay.  The  San  Francisco  calendar,  upon  which  the 
most  of  the  cases  are,  is  behind.  I  verified  a  part  of  this  statement  by  going 
over  the  books  with  O'Connor.  It  being  Sunday,  I  did  not  have  time  to 
verify  it  all.  But  the  statement  is  furnished  in  the  handwriting  of  the 
Secretary,  who  states  that  if  he  could  have  done  it  yesterday  he  would  have 
made  affidavit  to  its  correctness,  and  is  willing  to  do  so  at  any  time. 

Mr.  McJunkin — How  many  of  the  cases  now  pending  in  San  Francisco 
were  inherited  from  the  old  Court  ?  A.I  really  do  not  know,  and  can  not  tell 
what  business  the  old  Court  had  on  hand  awaiting  argument  at  the  time  of 
the  organization  of  the  new  Court;  but  at  the  commencement  of  the  Janu- 
ary term,  in  1878,  just  before  the  new  Constitution  was  adopted,  there  were 
about  three  hundred,  and  after  that  there  were  a  great  number,  but  I  do 
not  know  how  many.  The  report  I  made  to  the  Constitutional  Convention 
was  that  there  were  about  three  hundred  at  the  commencement  of  the  term, 
and  there  were  a  large  number  of  cases  inherited. 

Q.  The  number  of  those  is  what  we  wish  to  know?  A.  I  do  not  know 
exactly  how  many  there  were. 

Q.  Do  you  know  of  any  way  that  could  be  ascertained?  A.  Only  by 
going  over  the  books  in  San  Francisco.  I  will  state,  so  far  as  the  number 
of  opinions  written,  or  participated  in  by  Chief  Justice  Morrison  and  Jus- 
tice Sharpstein  in  the  time  named  in  the  statement  made  is  concerned,  I 
went  over  the  remittitur  book  myself,  and  noted  every  case. 
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W.  E.  Taylor. 

Sworn. 

Mr.  McGlashan — What  is  your  residence  and  occupation?  Answer — I 
reside  in  San  Francisco,  and  am  a  physician  and  surgeon. 

Q.  Are  you  acquainted  with  Chief  Justice  Morrison?     A.  Yes. 

Q.  And  Judge  Sharpstein?    A.  No. 

Q.  How  long  have  you  known  Chief  Justice  Morrison?  A.  Personally 
since  the  first  of  last  January. 

Q.  What  relations,  if  any,  have  existed  between  you?  A.  At  that  time 
I  was  called  to  attend  him  during  an  attack  of  illness,  and  attended  him 
off  and  on  for  two  or  three  months. 

Q.  Until  when?  A.  About  the  middle  of  March,  I  think,  when  my 
attendance  ceased. 

Q.  What  Avas  the  nature  of  his  malady?  A.  He  was  suffering  from  a 
severe  malarial  or  bilious  attack.  His  liver  and  stomach  were  out  of  order 
and  his  kidneys  affected. 

Q.  And  you  attended  him  as  a  physician  at  that  time?  A.  Yes;  it  was 
for  that  purpose  I  was  called  in  to  see  him.  It  was  rather  an  acute  attack, 
which  came  on  him  suddenly,  in  a  day  or  two. 

Q.  Is  he,  or  has  he  been  a  sufferer  in  any  other  respect?  A.  He  is  par- 
tially paralyzed  on  the  left  side. 

Mr.  McJunkin — Has  his  illness  or  his  paralysis  impaired  his  mental 
faculties?     A.  I  think  not. 

Q.  Have  your  relations  with  Chief  Justice  Morrison  and  your  knowledge 
of  his  case  been  such  that  you  can  give  an  opinion  upon  that  point  as  an 
expert?    A.  Yes. 

Q.  And  your  answer  is  that  his  mental  faculties  have  not  been  in  any 
way  impaired  by  his  physical  illness?     A.  Not  in  the  least. 

Mr.  Mizner — You  saw  him  every  day?     A.  Yes. 

Mr.  McGlashan — Are  you  treating  him  at  the  present  time?  A.  No; 
I  have  had  nothing  to  do  with  him,  professionally,  since  March.  I  never 
treated  him  for  his  paralysis. 

Q.  You  are  acquainted  with  the  nature  of  the  charges  preferred  ?  A. 
Yes. 

Q.  Are  there  any  other  facts  bearing  on  them,  within  your  knowledge, 
that  you  care  to  state?  A.  None,  except  that  during  all  my  intercourse 
wath  Chief  Justice  Morrison  during  his  sickness — and  he  was  quite  ill  for 
a  few  days — and  since,  I  never  observed  any  mental  impairment  what- 
ever. His  mind,  as  far  as  I  am  able  to  judge  from  what  I  have  seen  of 
him,  is  perfectly  clear  and  unimpaired. 

Mr.  McJunkix — Dviring  his  illness  was  there  even  a  temporary  mental 
derangement,  such  as  often  occurs  in  case  of  sickness?     A.  None  at  all. 

Mr.  McGlashan — Are  you  acquainted  with  his  physical  condition  at 
present?     A.  No;  I  only  see  him  walking  about  the  hotel. 

Q.  Is  his  physical  condition  such  as  to  incapacitate  him  from  discharg- 
ing the  duties  of  his  office  ?     A.  I  think  not. 


John  A.  Stanly. 

Sworn. 

Mr.  McGlashan — I  will  state  as  a  member  of  the  committee,  that  I 
have  been  requested  to  ask  certain  printed  questions  handed  me.  I  wish  to 
put  myself  on  record  as  knowing  notliing  of  these  questions,  and  never 
having  seen  them  before,  and  I  certainly  have  no  desire  to  ask  them;  nor 
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do  I  wish  it  understood  that  they  emanate  in  any  way  from  the  committee, 
because  I  never  was  consulted  with  respect  to  them.  If  any  other  member 
desires  to  ask  them,  or  any  of  them,  I  have  no  objection;  but  I  ^^dsh  to 
enter  my  protest  against  their  being  considered  as  emanating  from  the 
committee. 

Mr.  McJunkin — I  think  the  most  of  these  questions  irrelevant  to  the 
purpose  for  which  the  Commission  was  organized.  I  was  not  present  when 
they  were  formulated,  but  I  have  read  them  over. 

Chairman  Morris — I  will  ask  some  of  the  questions  myself.  Have 
Judges  Morrison  and  Sharpstein,  for  more  than  a  year  past,  performed  a 
reasonable  amount  of  work?  A.  I  have  no  personal  knowledge  of  the 
amount  of  work  the}^  have  performed. 

Q.  Is  the  decision  of  two  cases  in  more  than  a  year,  by  Justice  Sharp- 
stein, a  reasonable  amount  of  work?  A.  I  should  say  it  was  not.  Taking 
any  two  cases  I  have  ever  heard  of  being  before  the  Court,  I  should  say  it 
was  a  very  small  amount  of  work  for  a  year. 

Q.  Should  a  man  who  decides  only  two  cases  in  more  than  a  year  be 
retained  on  the  bench?  A.  No;  if  he  is  physically  able  to  do  more  work 
he  ought  not  to  be. 

Q.  Should  he  not  be  retired,  and  his  salary  of  $6,000  a  year  be  better 
applied  than  in  paying  at  the  rate  of  .$3,000  for  the  decision  of  a  single 
trifling  case?  A.  That  is  a  question  of  opinion  that  gentlemen  might  well 
differ  about. 

Q.  Is  not  some  degree  of  physical  strength,  freedom  from  disease,  etc., 
essential  to  clearness  of  mind  and  power  of  application  necessary  to  the 
efficient  and  proper  performance  of  the  arduous  and  trying  duties  of  a 
Supreme  Judge?     A.  I  should  think  so. 

Q.  Are  there  not  now  eight  hundred  or  one  thousand  cases  pending 
before  the  Supreme  Court?  A.  I  have  not  the  slightest  idea,  personally, 
how  many  cases  are  pending.  I  heard  Mr.  Woolf  say  there  were  over  nine 
hundred. 

Q.  Is  not  the  work  before  the  Supreme  Court  increasing,  and  the  ability 
to  perform  it  decreasing  ?     A.  I  think  it  is. 

Q.  Is  it  not  necessary  to  have  able  and  competent  Judges  to  dispose  of 
this  growing  mass  of  business  ?     A.  Certainly. 

Q.  Will  not  the  interests  of  litigants  be  materially  promoted  by  a  change 
in  the  judicial  system  of  this  State  ?     A.  I  think  they  vnll. 

Q.  If  the  other  five  Judges  did  no  more  work  than  the  two  under  con- 
sideration, would  not  a  deplorable  state  of  affairs  ensue?  A.  I  do  not 
know  what  the  two  Judges  have  done ;  therefor  I  can  not  answer  the  ques- 
tion. 

Q.  Is  not  the  department  system  a  failure?  A.  Decidedh'  so.  in  my 
opinion. 

Mr.  McJunkix — What  bearing  has  that  on  the  matters  the  committee 
were  directed  to  investigate  ? 

Mr.  Morris — I  do  not  know  that  it  has  any. 

Mr.  INIcJuxKix — That  properly  belongs  to  an  inquiry  as  to  the  necessity 
of  some  constitutional  amendment  which  may  be  proposed,  but  I  do  not 
think  it  has  any  bearing  on  the  mental  or  physical  ability  of  these  two 
Justices.  I  therefore  enter  an  objection  to  the  question,  as  involving  a  use- 
less consumption  of  time. 

Mr.  Davis — It  may  have  a  bearing  in  determining  why  more  work  was 
not  done. 

Mr.  Morris — We  will  pass  that  question. 

Q.  Has  the  Commission  appointed  to  assist  the  Court  fulfilled  expecta- 
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tioiis  in  carrying  on  the  business  of  the  Court  more  speedily?  A.  I  do  not 
know  what  the  expectations  were,  and  do  not  know  what  amount  of  work 
the  Commission  has  done. 

Q.  Has  not  the  Commission  done  more  work  than  the  Court?  A.  I  do 
not  know;  I  have  no  idea. 

Q.  Is  it  not  true  that  within  the  past  year  the  Commission  prepared 
more  opinions  than  the  Judges?     A.  I  do  not  know  anything  about  it. 

Q.  Are  the  salaries  now  paid  the  Supreme  Judges  sufficient  to  command 
the  services  of  the  abler  class  of  lawyers?     A.  Certainly  not. 

Q.  Are  not  the  interests  of  litigants  suffering  at  this  time  ?  A.  I  think 
so. 

Q.  Would  it  not  be  important  to  the  interests  of  the  State  to  so  organize  the 
Supreme  Court  as  to  efficiently  and  speedily  perform  the  business  of  liti- 
gants?   A.  Undoubtedly. 

Q.  Are  there  any  objections  to  the  reorganization  of  the  Supreme  Court 
iit  this  time  ?     A.  I  think  so. 

Mr.  McJunkix — What  are  they?  A.  I  think  the  objection  is  that  if  it 
is  reorganized  now,  it  will  be  said  it  was  for  the  reason  that  the  Court 
decided  a  given  case  in  a  given  way;  that  it  was  not  reorganized  upon  the 
merits  of  the  questions  involved  in  the  reorganization. 

Mr.  Morris — Is  the  present  extra  session,  with  comparatively  little  busi- 
ness to  attend  to,  a  better  time  to  reorganize  the  Supreme  Court  than  the 
regular  session,  when  there  will  be  more  than  one  thousand  bills  claiming 
attention,  and  a  vast  amount  of  other  business?  A.  It  would  be  but  for 
the  interposition  of  that  unfortunate  state  of  affairs,  that  the  reorganization 
■of  the  Court  now  would  be  attributed  to  the  fact  that  it  had  decided  a 
given  case  in  a  given  manner. 

Mr.  McJuxkix — I  move  that  the  last  question  be  stricken  out. 

Mr.  McGlashan — It  seems  to  me  that  all  the  questions  should  be 
stricken  out,  unless  some  member  of  the  committee  desires  to  ask  them. 

[The  motion  to  strike  out  was  agreed  to.] 

Mr.  McJuxkix — Do  you  know  the  mental  condition  of  Justices  iNIorrison 
and  Sharpstein?  A.  Not  personally.  I  know  both  well,  but  have  not  had 
five  minutes'  conversation  with  either  in  the  last  year  or  eighteen  months. 

Q.  Can  you  state  whether  they  are  permanently  disabled,  mentally  or 
physically?  A.  I  can  only  state  that  up  to  within  a  very  few  days — prob- 
ably within  the  last  two  weeks — it  was  the  generally  received  opinion  that 
they  were  permanently  disabled. 

Q.  Physically  or  mentally?  A.  Both.  But  of  my  own  knowledge  I 
know  nothing  upon  that  subject. 


J.    P.   HOGE. 

Sworn. 

Mr.  McJunkix — Do  you  know  anything  about  the  physical  and  mental 
-condition  of  Chief  Justice  Morrison  and  Justice  Sharpstein  at  present? 
Answer — Something,  having  seen  them  recently.  I  frequently  see  them, 
but  I  do  not  know  anything  about  their  condition  as  a  medical  man  would. 

Q.  How  long  have  you  known  them?  A.  I  have  known  Chief  Justice 
Morrison  a  great  many  years — twenty,  or  twenty-five,  and  perhaps  more — 
and  I  -have  known  Justice  Sharpstein  a  long  time. 

Q.  Do  you  know  how  long  Chief  Justice  Morrison  has  occupied  a  judicial 
position  in  this  State?  A.  I  think  he  has  been  on  the  bench  about  sixteen 
years  as  Judge  of  the  old  Fourth  District  Court,  and  as  Justice  of  the 
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Supreme  Court.  I  have  appeared  before  him  many  times  in  both  the 
Fourth  District  Court,  and  the  Supreme  Court.  Justice  Sharpstein,  also, 
was  on  the  bench  of  the  District  Court  before  he  went  on  the  Supreme 
bench. 

Q.  Have  you  noticed  any  impairment  of  the  mental  faculties  of  either? 
A.  I  have  not.  I  can  give  you  my  opinion  if  you  desire  it.  I  believe  that 
the  mental  condition  of  both  is  just  as  good  now  as  it  was  when  the  people 
of  the  State  elected  them  to  their  present  positions. 

Q.  With  the  advantage  of  having  been  upon  the  bench  so  many  years? 
A.  The  experience  of  those  years  improved  them,  of  course:  and  I  sup- 
pose, in  the  nature  of  things,  they  should  be  much  better  lawyers  now 
than  they  were  when  elected. 

Mr.  Mizner — Were  you  President  of  the  last  Constitutional  Convention? 
A.  I  was. 

Q.  Are  you  familiar  ^vith  that  section  of  the  Constitution  which  pre- 
scribes the  duties  of  Chief  Justice?  A.  So  far  as  it  appears  in  the  Con- 
stitution, and  so  far  as  my  own  opinion  of  what  was  intended  by  it,  I  am. 

Q.  State  what  was  the  intention  and  the  generally  accepted  construc- 
tion since  by  lawyers?  A.  So  far  as  I  know,  it  was  supposed  when  the 
departments  were  established,  consisting  of  three  Justices  each,  and  a 
Chief  Justice  elected,  that  it  would  probably  take  almost  the  time  of  the 
Chief  Justice  to  attend  to  his  duties  as  such,  independent  of  sitting  in 
department,  hearing  arguments,  and  passing  upon  cases.  It  became  his 
dut\',  under  the  Constitution,  to  determine  all  applications  to  send  cases 
from  department  to  bank,  and  necessarily  to  examine  the  record  and  ascer- 
tain whether  they  were  of  such  a  character  that  that  ought  to  be  done. 
That  would  necessarily  involve  a  great  deal  of  labor.  I  think  the  idea 
was  that  the  principal  dut}^  of  the  Chief  Justice  would  be  to  hear  argu- 
ments in  bank  and  determine  what  cases  should  be  heard  in  bank,  and  to 
attend  to  other  matters  pertaining  to  his  position,  and  to  have  the  manage- 
ment of  the  whole  business  of  the  Judicial  Department.  I  think  that  was 
the  general  idea;  it  has  always  been  mine.  It  was  not  discussed  directly 
to  any  extent,  according  to  my  remembrance,  in  the  Convention,  but  I 
formed  my  opinion  from  the  general  expression  of  the  members  of  the  bar 
on  the  subject.  I  do  not  know  but  it  would  practically  take  all  the  time 
of  the  Chief  Justice  to  preside  and  hear  arguments  in  bank,  and  examine 
the  records  and  participate  in  the  decision  of  such  cases,  and  to  pass  upon 
applications  to  hear  cases  in  bank,  whether  its  importance  required  it  or 
not.  I  thinkthat  would  take  most  of  the  time  of  any  man.  to  do  it  as  it 
should  be  done. 


T.  B.  Bishop. 

Sworn. 

Mr.  ]\IcJunkix — You  are  acquainted  with  Chief  Justice  Morrison  and 
Justice  Sharpstein?     Answer — Yes. 

Q.  How  long  have  you  known  them?  A.  I  have  known  them  both 
about  twenty  years,  I  think. 

Q.  And  practiced  before  both?     A.  Yes. 

Q.  In  the  District  and  Supreme  Courts?     A.  Yes. 

Q.  You  are  well  acquainted  with  both?     A.  Very  well. 

Q.  Both  in  and  out  of  Court?     A.  Yes. 

Q.  Have  you  conversed  with  either  recentlv?  A.  I  have  seen  Chief  Jus- 
tice Morrison  quite  frequently.  There  has  seldom  been  two  weeks  passed 
that  I  have  not  seen  him.     Justice  Sharpstein  I  see  very  seldom,  but  I 
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have  conversed  with  him  and  met  him  perhaps  lialf  a  dozen  times  in  the 
last  three  months. 

Q.  What  do  you  know  about  their  physical  and  mental  condition  now, 
as  compared  with  what  it  was  years  ago?  A.'  Chief  Justice  Morrison  had 
a  very  severe  illness,  and  physically  is  not  as  strong  as  he  was.  But, 
while  he  is  not  a  strong  man  physically,  I  do  not  see  any  change  in  him 
mentally,  at  all.  I  have  seen  liim  frequently  in  Court,  and  have  met  with 
him.  We  are  both  members  of  the  Board  of  Trustees  of  the  Hastings  Col- 
lege of  Law,  and  I  have  met  him  at  the  sessions.  I  do  not  see  any  change 
in  his  mind  at  all. 

Q.  You  do  not  see  any  impairment  of  his  mental  facvilties?  A.  No.  He 
seems  to  me  to  have  the  same  mental  faculties  now  that  he  did  before  his 
illness. 

Q.  His  physical  illness  has  not  impaired  his  faculty  of  speech,  hearing, 
or  sight,  has  it?     A.  I  have  not  observed  anything  of  the  kind. 

Q.  Can  you  say  the  same  of  Justice  Sharpstein?  A.  I  do  not  see  any 
change  in  him.  He  has  been  very  ill,  but  seems  to  me  now  to  be  recov- 
ered as  far  as  I  can  tell.     Still,  I  have  seen  very  little  of  him. 

Mr.  Morris — Have  the  two  Justices,  for  more  than  a  year  past,  per- 
formed a  reasonable  amount  of  work  ?  A.  I  really  do  not  know  how  much 
work  they  have  performed ;  it  is  impossible  for  any  lawyer  to  know  about 
that.  I  have  seen  them  both  on  the  bench  when  I  have  been  in  attend- 
ance on  the  Court,  but  how  much  work  they  have  done  I  do  not  know. 

Q.  Is  the  decision  of  two  cases,  in  more  than  a  year,  by  Justice  Sharp- 
stein, a  reasonable  amount  of  work?     A.  I  should  think  not. 

Q.  If  the  other  five  Judges  did  no  more  work  than  the  two  under  con- 
sideration, would  not  a  deplorable  state  of  affairs  ensue ?  A.  I  do  not  know; 
I  cannot  tell  about  that. 

Q.  Is  not  the  department  system  a  failure?  A.  I  do  not  think  it  a 
success. 


J.    W.    WiNANS. 

Sworn. 

Mr.  McJunkin — Do  you  know  Chief  Justice  Morrison  and  Justice  Sharp- 
stein?    Answer — I  do. 

Q.  How  long  have  you  known  them?  A.  I  have  known  Chief  Justice 
Morrison  for  nearly  thirty-six  years,  and  Justice  Sharpstein  ever  since  he 
came  into  the  State;  I  cannot  tell  exactly  how  long  that  is,  but  I  make  his 
acquaintance  shortly  after  his  arrival. 

Q.  You  have  known  them  both  as  practitioners  and  Judges?     A.  Yes. 

Q.  State  fully  what  you  know  about  their  mental  condition  now  as  com- 
pared with  what  it  has  been  in  years  past?  A.  I  do  not  think  it  has 
changed  a  particle. 

Q.  State  as  to  their  physical  condition?  A.  I  saw  Chief  Justice  Morri- 
son shortly  before  he  assumed  his  duties  on  the  bench,  and  at  the  end  of 
his  last  illness,  when  he  was  thoroughly  convalescent.  He  seemed  to  me 
to  have  about  the  same  degree  of  activity,  but  was  of  course  to  some  extent 
impaired  physically  and  constitutionally;  but  his  mind  was  just  as  bright 
as  it  ever  was,  and  since  then  he  has  been  discharging  his  duties  on  the 
bench.  He  told  me  at  that  time — and  I  have  every  reason  to  believe  that 
he  is  a  man  of  veracity — that  he  had  been  incessantly  engaged  in  perform- 
ing the  duties  of  his  station  until  he  was  taken  sick,  and  mentioned  a  very 
large  number  of  cases  in  the  disposition  of  which  he  had  been  concerned. 
This  was  a  long  time  anterior  to  the  commencement  of  these  proceedings. 
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He  said  there  had  been  some  charges  made  against  him  on  account  of  his 
illness  and  incompetency,  but  that  he  had  been  just  as  attentive  to  his 
duties,  except  when  confined  indoors,  as  before,  and  mentioned  the  fact 
that  he  had  a  great  many  duties  to  discharge;  that  he  had  orders  to  make; 
that  he  had  to  attend  to  tlie  distribution  of  cases  and  their  assignment  to  the 
respective  departments,  the  regulation  of  matters  of  rehearing  and  granting 
extensions  on  time,  etc.;  and  that  they  occupied  a  very  considerable  por- 
tion of  his  time.  It  was  what,  with  a  nisi  prius  Judge,  would  be  chambers 
work,  that  kept  him  employed  a  good  deal  of  his  time;  but  he  was  proud 
to  state  to  me  the  record  of  cases  in  which  he  had  written  opinions,  and  in 
which  he  had  investigated  the  facts  \\dth  the  idea  of  concurring  or  dissent- 
ing in  the  decision. 

Q.  Have  you  noticed  any  impairment  in  his  faculty  of  speech,  hearing, 
or  sight?  A.  None  whatever;  not  the  slightest.  On  the  contrary,  when  I 
last  conversed  with  him  he  spoke  in  the  same  tone  of  voice  and  with  as 
much  expression  and  strength  as  I  ever  knew  in  the  course  of  m}^  acquaint- 
ance with  him. 

Q.  How  mth  reference  to  Justice  Sharpstein  ?  A.  Justice  Sharpstein  has 
been  ill,  but  is  free  from  any  paralytic  eifects  upon  his  system.  The  effects 
upon  his  system  that  disease  has  produced,  to  the  estimation  of  a  layman, 
are  such  as  are  entirely  disconnected  with  mental  action  or  power.  He  is 
a  member  of  the  Board  of  Directors  of  the  Hastings  Law  School,  as  I  am, 
and  at  the  last  two  meetings,  at  which  I  was  present,  I  have  seen  how  he 
acted  and  heard  how  he  spoke.  I  saw  no  perceptible  impairment  of  any 
kind  in  any  of  his  powers,  except  that  he  was  somewhat  weakened  by  dis- 
ease.    His  mind  is  as  bright  as  it  ever  was,  1  have  no  hesitation  in  saying. 

Q.  How  as  to  his  physical  condition?  Is  he  improving  in  health?  A. 
Very  much  indeed,  apparently.  He  was  perfectly  able  to  conduct  the  busi- 
ness of  the  session  of  the  Board  of  Directors  of  the  Law  School,  to  preside 
over  it,  and  to  express  his  opinions.  Chief  Justice  iNIorrison  is  also  a  mem- 
ber of  that  Board,  and  was  present  and  presided  at  the  last  meeting  but 
one,  and  showed  his  usual  energy  and  intelligence.  I  do  not  think  either 
of  them  entitled,  even  for  a  moment,  to  be  charged  'odth  disability,  mentally 
or  physically,  that  would  interfere  with  their  retention  on  the  bench. 

Q.  Then  you  regard  them  to-day  as  competent  as  the  day  they  were 
elected?  A.  Entirely  so,  excepting  so  far  as  Aveakened  by  physical  dis- 
ease. 

Q.  I  speak  of  their  mental  competency?  A.  I  regard  the  mind  of  each 
of  these  Justices  as  being  just  as  clear,  penetrating,  and  far-sighted  as 
when  he  first  went  upon  the  bench. 

Q.  And  sharpened  by  the  experience  of  years  on  the  bench?  A.  Yes. 
As  remarked  by  Colonel  Hoge,  they  have  added  the  experience  they  have 
accumulated  from  long  semce  on  the  bench,  and  familiarity  vdih  the 
numerous  and  perplexing  legal  questions  that  arose. 


R.  C.  Harrison. 

Sworn. 

Mr.  McJunkin — Do  j'ou  know  Chief  Justice  ]\[orrison  and  Justice  Sharp- 
stein?    Answer — I  do. 

Q.  How  long  have  you  known  them?  A.  Upwards  of  twenty  years.  I 
have  known  Justice  Sharpstein  ever  since  he  came  to  the  State. 

Q.  As  a  Judge  how  long  have  you  known  him?  A.  From  the  time  he 
fii-st  went  on  the  Twelfth  District  Court  bench  to  the  present. 
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Q.  Have  you  practiced  before  him  both  as  District  Judge  and  Justice  of 
the  Supreme  Court?     A.  I  have. 

Q.  What  do  you  know  about  his  physical  condition  as  compared  with 
what  it  was  wlien  he  was  elected  to  the  Supreme  Court?  A.  So  far  as 
his  physical  condition  is  concerned,  I  think  Justice  Sharpstein  is  not  as 
strong  as  he  was  at  the  time  he  was  elected,  or  as  he  was  two  years  ago. 
He  had  an  attack  of  sickness  by  which  he  was  prostrated  and  confined  to 
his  house  for  some  weeks.  He  is  recovering  from  that  and  is  now  physi- 
cally capable  of  attending  to  his  duties.  I  have  met  him  several  times 
within  the  last  few  months.  Being  a  member  of  the  Board  of  Directors  of 
the  Hastings  College  of  Law,  I  have  had  occasions  to  meet  with  him  at 
the  sessions  of  that  Board,  and  have  found  him  physically  and  mentally 
able  to  attend  to  all  his  duties. 

Q.  What  is  his  mental  condition  at  this  time  as  compared  with  what  it 
was  when  he  was  elected  to  the  bench?  A.  I  cannot  see  any  difference  in 
it  in  the  interviews  I  have  had  with  him  in  the  last  two  months. 

Q.  Or  in  the  Supreme  Court?     A.  No. 

Q.  Do  you  think  there  is  any  impairment  at  all  in  the  mental  faculties 
of  either  Chief  Justice  ]\Iorrison  or  Justice  Sharpstein?  A.  I  have  not 
observed  any.  I  think  either  as  competent  and  as  qualified  to  decide 
questions  presented  as  he  was  when  he  took  his  seat  upon  the  bench. 

Mr.  Mizxer — Did  you  hear  Colonel  Hoge  give  his  opinion  of  the  duties 
of  the  Chief  Justice  as  prescribed  b}'  the  Constitution?  If  so,  what  do  you 
say  about  the  general  understanding?  A.  His  statement  of  what  he  under- 
stood at  the  time  the  Constitution  was  adopted  coincides  with  my  own 
views  of  the  intent  of  the  clause  of  that  instrument  referred  to. 


E.   R.   Taylor. 

Sworn. 

Mr.  McJr.NKiN — Do  you  know  Chief  Justice  Morrison  and  Justice  Sharp- 
stein?    Answer — Yes. 

Q.  You  have  practiced  in  their  Courts?  A.  Yes.  I  have  practiced  in 
the  District  Courts  over  which  they  presided,  and  argued  cases  in  the 
Supreme  Court  before  them.  I  have  also  known  them  in  a  friendly  and 
social  way. 

Q.  Have  you  met  them  frequently?  A.  Not  infrequently :  I  cannot  say 
frequently. 

Q.  What  do  you  know  about  their  mental  condition  as  compared  with 
what  it  was  four  or  five  years  ago?  A.  I  have  failed  to  discover  any  differ- 
ence at  any  time  that  I  have  talked  with  Chief  Justice  ^Morrison  or  Justice 
Sharpstein  since  their  recovery,  or  apparent  recovery,  from  their  respective 
illnesses.  I  have  not  seen  Chief  .Justice  Morrison  for  some  weeks;  in  fact, 
I  cannot  now  call  to  mind  when  I  did  see  him  last,  but  whenever  I  have 
conversed  with  him  since  his  recovery  from  the  paral\i:ic  stroke,  I  have 
failed,  as  I  have  stated,  to  discover  any  weakness  in  his  mental  power. 
His  disease  seemed  to  expend  itself  upon  the  base  of  the  brain,  lea\'ing 
intellection  entirely  unimpaired.  So  far  as  Justice  Sharpstein  is  con- 
cerned, I  have  met  him  several  times  recently.  His  affection  seemed  to 
be  a  neuralgic  one,  confined  to  the  exterior  of  the  brain.  While  he  was 
undoubtedly  very  ill,  yet  I  cannot  distinguish  a  particle  of  difference  in 
him  now  and  as  I  knew  him  before  his  illness,  except  that  his  eyesight 
seems  to  be  slightly  affected. 

Q.  Is  his  faculty  of  hearing  impaired  ?     A.  Not  in  the  slightest. 
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Q.  Or  his  faculty  of  speech?  A.  Not  in  the  shghtest.  Neither  are  the}'- 
in  Chief  Justice  Morrison. 

Q;  Do  you  think  his  reasoning  powers  are  impaired  in  the  least?  A.  I 
fail  to  discover  anything  of  the  kind. 

Q.  Has  Justice  Sharpstein  manifested  any  indications  of  a  disease 
known  as  softening  of  the  brain?  A.  I  have  not  seen  any  symptoms  of 
anything  of  that  kind.  As  I  said  before,  his  affection  seemed  to  be 
erysipelas  combined  with  neuralgia,  so  far  as  I  was  able  to  see  or  hear.  I 
did  not  see  any  symptoms  whatever  of  softening  of  the  brain.  He  seens  to 
be  very  much  the  man  he  was  before,  with  the  exception  of  having  indica- 
tions of  some  affection  of  the  eye  and  the  front  part  of  the  skull. 

Q.  You  studied  medicine  before  you  commenced  the  practice  of  law? 
A.  Yes;  I  am  a  graduate  in  medicine. 

Q.  And  you  say  you  have  not  noticed  any  symptoms  of  softening  of  the 
brain  in  Justice  Sharpstein  ?  A.  Not  the  slightest.  I  never  examined  him 
as  a  physician  with  reference  to  that;  nor  would  I  dare  to  do  so;  nor  would 
he  invite  me  to. 

Q.  I  am  only  asking  for  your  observation  and  conclusions,  from  your 
medical  knowledge  ?  A.  From  my  observation  as  a  friend,  and  what  little 
I  may  know  of  medicine,  I  could  discover  no  symptom  of  that  kind. 

Q.  How  was  his  eyesight?  A  little  impaired?  A.  I  do  not  know,  but 
one  can  see  that  one  eye  is  slightly  affected.  Whether  the  sight  is  impaired 
I  do  not  know. 

Q.  Do  you  know  anything  about  the  permanence  of  his  disability?  A. 
I  should  suppose  it  was  not  permanent,  because  Justice  Sharpstein  has 
manifested  a  decided  improvement  under  my  own  observation. 

Q.  Recently  ?  A.  Yes.  I  saw  him  very  soon  after  he  was  out  of  his  house^ 
and  he  seemed  to  be  quite  sick  then.  But  since  that  there  has  been  a 
steady  improvement;  he  has  improved  wonderfully  within  a  few  months. 

Q.  Then  what  is  your  opinion  as  to  his  physical  disability  ?  Is  it  tem- 
porary or  permanent?  A.  That  is  extremely  difficult  to  say.  It  is  not 
unusual  for  persons  to  recover  entirely  from  paralysis,  as  has  been  demon- 
strated in  a  great  many  instances. 

Q.  I  am  referring  to  Justice  Sharpstein  ?  A.  So  far  as  he  is  concerned, 
I  should  say  that  the  evidences  are  all  in  favor  of  his  absolute  and  com- 
plete recovery;  because  he  has  been  improving  all  the  time. 

Q.  How  as  to  Chief  Justice  Morrison?  A.  That,  of  course,  no  one  can 
say.  But  persons  do  recover  from  the  effusion  of  blood  on  the  brain  ;  it  is 
absorbed,  and  evidences  of  that  fact  have  been  discovered.  I  think  it  is 
perfectly  apparent  in  Judge  Morrison's  case,  that  the  portion  of  the  brain 
which  produces  the  thought  was  not  affected  at  all,  but  there  was  simply  a 
slight  effusion  of  blood  at  the  base  of  the  brain,  without  intellection  being 
interfered  with. 

Q.  Do  you  know  the  respective  ages  of  the  two  Justices  ?  A.  I  do  not, 
and  could  only  guess  at  it.     I  never  heard  either  state. 

Mr.  Mizner — Their  ages  were  established  yesterday  as  being  about  sixty 
years. 

Mr.  McJunkin — As  to  the  physical  condition,  aside  from  disease,  the 
natural  results  of  age  would  have  something  to  do.  Did  you  notice  Avhether 
they  are  physically  disabled  or  mentally  disqualified  by  reason  of  age  or 
anything  of  that  kind?  A.  I  do  not  think  they  are.  I  do  not  think  they 
are  mentally  disqualified  by  reason  of  age  or  by  reason  of  any  present 
infirmity. 
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J.  M.  Burnett. 

Sworn. 

INIr.  McJuxkin — You  are  a  lawyer  by  profession?     Answer — I  am. 

Q.  You  know  Chief  Justice  Morrison  and  Justice  Sharpstein?     A.  Yes. 

Q.  How  long  have  you  known  them?  A.  I  knew  both  before  they  were 
elected  to  the  District  Court  bench. 

Q.  You  have  practiced  before  them  as  District  Judges  and  Justices  of 
the  Supreme  Court?     A.  Yes. 

Q.  Do  you  notice  any  impairment  of  their  mental  faculties?  A.  I  do 
not. 

Q.  Have  you  seen  them  recently?     A.  Yes  ;  and  conversed  with  both. 

Q.  While  off  the  bench?     A.  Yes;  and  I  have  seen  them  on  the  bench. 

Q.  State  fully  your  opportunities  for  observation?  A.  I  have  met  Chief 
Justice  Morrison  from  time  to  time  in  chambers,  and  also  at  the  Bar  Asso- 
ciation, and  have  seen  him  on  the  bench.  I  can  say  the  same  of  Justice 
Sharpstein.  I  have  read  their  opinions.  I  have  seen  no  indications  of 
decay  in  the  mental  powers  of  either.  In  my  judgment  the  mind  of 
neither  is  impaired. 

Mr.  Morris — Is  not  some  degree  of  physical  strength,  freedom  from  dis- 
ease, etc.,  essential  to  clearness  of  mind  and  power  of  application  neces- 
sary to  the  efficient  and  proper  performance  of  the  arduous  and  trying 
duties  of  a  Supreme  Judge?  A.  That  is  rather  a  question  for  the  doctors 
than  for  me.  I  should  say  that  a  Judge  ought  to  have  some  mental 
power,  of  course. 

Mr.  McGlashan — Do  not  these  Justices  have  that  power?    A.  Yes. 

Q.  And  they  have  that  degree  of  physical  strength?  A.  They  can 
both  attend  to  their  duties. 


C.    L.    ACKERMAN. 

Sworn. 

Mr.  McJunkin — You  are  a  practicing  lawyer?     Answer — Yes. 

Q.  Do  you  know  Chief  Justice  Morrison  and  Justice  Sharpstein?  A. 
I  do. 

Q.  How  long  have  you  known  them?  A.  I  have  known  Chief  Justice 
^lorrison  about  fifteen  years;  I  have  known  Justice  Sharpstein  ever  since 
he  went  on  the  bench. 

Q.  You  have  practiced  before  both  as  District  Judges  and  Justices  of  the 
Supreme  Court?  A.  Yes.  In  the  latter  part  of  June,  and  in  July  of  this 
year,  I  had  occasion  to  meet  Chief  Justice  Morrison  at  Paraiso  Springs,  and 
was  in  his  company  for  several  hours  daily.  At  times  he  was  confined  to 
his  room  for  hours,  engaged  in  study  and  examination  of  transcripts  or 
petitions  for  rehearing  sent  him.  I  saw  him  very  often  on  the  veranda, 
and  frequently  with  briefs  in  his  hand.  I  know  that  during  all  that  period 
he  was  daily  engaged  in  examining  papers  that  he  had  brought,  or  that 
were  sent  to  him  from  the  city.  Whether  they  were  with  reference  to  mat- 
ters pending  before  him  I  do  not  know,  but  I  think  they  were  transcripts 
and  briefs.  I  saw  him  regularly  at  meals,  and  conversed  with  him  at 
times  during  the  day.     His  mind  always  seemed  to  be  as  clear  as  a  bell. 

Q.  Have  you  noticed  any  impairment  in  his  mental  faculties?  A.  None 
whatever. 

Q.  Or  in  his  hearing  or  sight?  A.  No;  there  is  nothing  noticeable  about 
him,  except  that  he  is  a  little  lame,  but  he  can  walk  about  alone  and  un- 
attended. 

Q.  Have  you  noticed  any  impairment  of  the  mental  or  physical  faculties 
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of  Justice  Sharpstein  ?  A.  I  have  seen  Justice  Sharpstein  more  or  less 
during  the  last  two  years.  I  took  occasion  yesterday  to  call  on  him,  and 
also  on  his  doctor.  It  seems  that  his  disease,  from  its  nature,  would  not 
affect  the  mind.  He  appears  to  suffer  from  what  is  called  "shingles,"  a 
swelling  of  the  top  of  the  head.  That  passed  into  erysipelas,  and  for  the 
last  six  months  he  has  been  suffering  from  a  neuralgic  affection  that 
touches  the  lids  of  his  eyes,  but  his  eyesight  is  not  in  any  degree  impaired 
thereby,  as  I  understand.  Though  the  pain  occasioned  by  that  neuralgic 
affection  has  been  at  times  quite  acute,  no  impression  has  been  made  on 
the  brain. 

Q.  Have  you  had  any  social  converse  with  him?  A.  On  numerous  occa- 
sions. In  a  conversation  with  reference  to  decisions  rendered  by  the  Court, 
he  told  me  that  no  opinion  written  by  the  Commissioners  escaped  his 
observation  or  examination ;  that  he  had  made  a  study  of  every  decision, 
and  adopted  it  as  his  opinion  before  he  subscribed  to  it. 


W.  C.  Belcher. 

Sworn. 

Mr.  McJunkin — Do  you  know  Chief  Justice  Morrison  and  Justice  Sharp- 
stein?    Answer — Yes. 

Q.  How  long  have  you  known  them?  A.  I  could  hardly  tell;  I  should 
say  at  least  ten  years. 

Q.  Have  you  practiced  before  them?  A.  Before  both  as  Justices  of  the 
Supreme  Court,  and  before  Chief  Justice  Morrison  as  Judge  of  the  Fourth 
District  Court. 

Q.  Have  you  recently,  or  at  any  time,  noticed  any  impairment  of  their 
mental  faculties?  A.  No.  I  think  they  are  both  mentally  as  competent 
to-day  to  act  as  Judges  as  they  were  when  they  were  elected. 

Q.  State  fully  your  opportunities  for  observation?  A.  I  have  had  fre- 
quent occasion  to  appear  before  the  Supreme  Court  in  bank  and  in  depart- 
ment for  the  argument  of  cases;  and,  so  far  as  I  am  able  to  judge,  both 
Justices  appreciate  an  argument,  and  consider  a  case  while  being  argued, 
as  well  now,  I  think  better  now,  than  when  they  first  went  on  the  bench,  by 
reason  of  their  experience. 

Mr.  Mizner — You  heard  the  statement  of  Colonel  Hoge  about  the  duties 
of  the  Chief  Justice  as  prescribed  by  the  Constitution?     A.  Yes. 

Q.  Do  you  concur  with  him  in  that?  A.  Entirely.  He  expressed  much 
better  than  I  could  exactly  what  I  think  that  provision  means. 


D.  McClure. 

Sworn. 

Mr.  McJunkin — Do  you  know  Chief  Justice  Morrison  and  Justice  Sharp- 
stein ?     Answer — Yes. 

Q.  How  long  have  you  known  them?  A.  I  have  known  Chief  Justice 
Morrison  twelve  or  fifteen  years.  Justice  Sharpstein  I  have  known  perhaps 
ten  years. 

Q.  Have  you  noticed  them  recently?  A.  I  have  known  Chief  Justice 
Morrison  very  intimately  for  several  years.  He  lives  at  the  Occidental 
Hotel,  where  I  live,  and  I  have  spent  a  great  deal  of  time  with  him. 

Q.  You  have  seen  him  almost  daily?  A.  Yes;  and  nearly  every  week 
he  spends  one  or  two  evenings  in  my  wife's  parlor.     Last  year  I  was  with 
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him  a  great  deal,  spending  six  or  seven  weeks  at  Paso  Robles  Springs.  I 
talked  with  him  a  great  deal  about  decisions  that  had  been  rendered,  and 
about  the  law  of  the  case. 

Q.  From  your  observation  have  you  noticed  any  impairment  of  his 
mental  faculties?     A.  No. 

Q.  Or  any  such  disability  physically  as  to  prevent  him  from  discharging 
the  duties  of  Chief  Justice?  A.  Physically  Chief  Justice  Morrison  suf- 
fered a  good  deal  last  year  and  this  Spring.  The  disease  seemed  to  affect 
one  of  his  arms  more  or  less,  but  in  his  mind  I  saw  no  change.  I  may  say 
that  I  have  been  very  intimately  acquainted  with  Chief  Justice  Morrison 
and  his  wife.  I  have  talked  ^vith  him  a  great  deal,  and  conversed  with 
him  about  his  labors  and  duties  as  Chief  Justice. 

Q.  From  your  observation  and  conversation,  what  are  your  conclusions 
as  to  his  physical  and  mental  conditions?  A.  I  do  not  observe  the  slight- 
est change  in  his  mental  faculties  in  the  last  ten  years.  He  talks  as  he 
always  has. 

Q.  What  as  to  his  physical  condition?  A.  At  the  time  he  was  last 
stricken,  which  was  some  time  in  the  month  of  Janviary,  I  was  at  the  hotel 
and  saw  him  nearly  every  day.  I  also  saw  him  soon  after  he  recovered, 
and  spent  two  or  three  evenings  each  week  with  him,  for  two  or  three 
months  prior  to  my  going  east  in  June;  and  since  I  returned  I  have  spent 
several  hours  with  him.  I  see  no  change  in  his  mind  at  all,  but  I  have 
observed  that  he  is  physically,  perhaps,  not  as  strong  as  he  formerly  was. 

Q.  Is  his  disability  such  as  to  prevent  his  discharging  the  duties  of  the 
office?  A.  I  should  say  not.  I  have  not  seen  any  change  in  him  at  all 
for  the  past  two  or  three  years. 

Q.  You  have  no  hesitation  then  in  answering  that  it  is  not?  A.  Xotthe 
slightest.  As  I  said  before,  I  have  conversed  with  him  a  great  deal  about 
opinions  that  have  been  rendered,  and  about  the  propositions  discussed  by 
the  lawyers  after  an  opinion  was  promulgated  by  the  Court,  and  never 
observed  any  change  in  his  mind  at  all. 


W.  C.  Burnett. 

Sworn. 

Mr.  McJunkin — Do  you  know  Chief  Justice  Morrison  and  Justice  Sharp- 
stein  ?     Answer — Yes. 

Q.  You  are  a  lawyer  by  profession  ?     A.  Yes. 

Q.  You  were  City  and  County  Attorney  of  San  Francisco  for  a  number 
of  terms?     A.  Yes. 

Q.  In  the  performance  of  your  official  duties,  as  such  attorney,  3'ou  had 
occasion  to  appear  before  the  Courts  very  frequently,  did  you  not?    A.  Yes. 

Q.  And  you  observed  the  mental  and  physical  condition  of  these  two 
Judges  ?  A.  Yes.  But  I  have  not  been  City  Attorney  since  they  have 
been  on  the  Supreme  bench. 

Q.  But  you  were  City  Attorney  when  one  was  Judge  of  tho  Fourth  and 
the  other  was  Judge  of  the  Twelfth  District  Court?     A.  Yes. 

Q.  Have  you  observed  them  recently?     A.  Y'es;  within  the  last  year. 

Q.  Do  you  notice  any  impairment  in  their  mental  faculties  or  reasoning 
powers?     A.  None  whatever. 

Q.  Or  in  their  faculty  of  memory?  A.  I  have  seen  them  both  in  cham- 
bers and  on  the  bench,  and  argued  cases  before  them,  and  heard  other 
cases  argued,  in  the  last  year. 
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Q.  State  fully  what  your  opportunity  for  observation  has  been?  A.  That 
is  about  all  that  I  have  had  within  the  last  year  or  two. 

Q.  And  what  was  your  observation?  A.  I  could  see  no  difiference  in 
their  mental  condition.  Each  seemed  to  appreciate  the  arguments  made 
as  well  as  ever. 

Mr.  McGlashajn — I  do  not  know  how  the  other  members  of  the  com- 
mittee may  feel,  but  I  would  suggest  an  adjournment  until  seven.  I  would 
like  to  consult  "with  them  as  to  how  much  cumulative  e^•idence  we  should 
take  on  the  proposition  that  there  is  no  foundation  for  the  charges.  So 
far,  not  a  single  witness  has  stated  that  there  is  anything  in  the  charges, 
and  I  do  not  like  proceeding  to  prove  a  negative  much  farther. 

]Mr.  ]\IcJvnkix — There  are  a  great  many  gentlemen  here  from  a  distance, 
and  I  think  it  is  due  them  that  they  should  be  examined.  We  might 
proceed  quarter  of  an  hour  longer.  How  many  more  witnesses  have  you, 
Mr.  Mizner? 

Mr.  Mizner — Only  two  or  three. 

]Mr.  McGlashax — If  only  that  number.  I  withdraw  my  motion.  I  sup- 
posed the  rest  of  the  bar  of  the  State  were  here  to  be  heard. 


C.  N.  Fox. 

Sworn. 

Mr.  McJunkix — How  long  have  you  practiced  law  in  this  State?  An- 
swer— Twenty-nine  years. 

Q.  How  long  have  you  known  Chief  Justice  Morrison  and  Justice  Sharp- 
stein?  A.  I  knew  Chief  Justice  Morrison  before  he  went  on  the  District 
bench,  and  became  acquainted  with  Justice  Sharpstein  shortly  after  he 
came  to  the  State. 

Q.  Have  you  known  them  intimately  to  the  present  time?  A.  I  have. 
I  can  not  say  that  I  have  seen  either  since  the  first  of  June,  or  since  the 
Court  vacation  commenced,  but  I  have  been  before  them  both  in  the  Dis- 
trict and  Supreme  Courts  very  frequently  ever  since  they  have  been  on  the 
bench. 

Q.  From  your  observation,  have  you  noticed  any  impairment  of  the 
mental  faculties  of  either?  A.  None  whatever.  My  observation  rather  is 
that  they  are  more  ready  of  appreciation,  as  the  result  of  experience:  that 
they  grasp  a  point  quicker  than  they  did  in  earlier  days.  While  there  has 
been  some  physical  impairment  in  the  last  year  or  two,  since  the  sicknesses 
spoken  of,  it  has  at  no  time  seemed  to  me  to  affect  their  minds. 

Q.  From  your  observation,  do  you  regard  their  physical  disabilities  as 
permanent?  A.  Speaking  with  reference  to  Chief  Justice  Morrison,  I 
might  say  that  he  is.  perhaps,  in  a  condition  where  you  might  call  him  a 
more  hazardous  risk  than  when  he  was  elected. 

Q.  Looking  at  him  in  the  light  of  a  life  insurance  company?  A.  Yes. 
That  is  to  say,  he  may  never  be  physically  as  strong  as  he  was.  But  I 
see  nothing  in  his  condition  to  indicate  any  present  impairment  disqualify- 
ing him  from  performing  the  duties  of  Chief  Justice. 


J.  B.  Mhoox. 
Sworn. 

Mr.  ]\IcJuxkix — How  long  have  you  been  practicing  law  in  this  State? 
Answer — About  ten  years. 

Q.  Do  you  know  Chief  Justice  Morrison  and  Justice  Sharpstein?     A. 
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Both.  I  knew  them  on  the  nisi  prius  bench  and  also  in  the  appellate 
Court. 

Q.  And  have  practiced  before  them  in  both  Courts?    A.  Yes. 

Q.  Have  you  noticed  any  impairment  of  their  mental  faculties?  A. 
None  whatever. 

Q.  How  about  their  physical  condition?  A.  I  think  Chief  Justice  Mor- 
rison shows  in  his  manner  that  he  has  been  sick.  I  came  from  Los  Angeles 
last  term  in  the  same  sleeper  with  Justice  Sharpstein,  and  judged  him  to 
be  about  as  well  as  he  ever  was. 

Q.  "NVhat  is  their  mental  and  physical  ability  to  perform  the  duties  of 
the  office  they  occupy  now  as  compared  with  what  it  was  when  they  were 
elected?    A.  I  see  no  difference. 


E.  J.  Prixgle. 

Sworn. 

Mr.  McJuxkix — How  long  have  you  practiced  law^  in  this  State? 
Answer — Upwards  of  thirty  years. 

Q.  Do  you  know  Chief  Justice  Morrison  and  Justice  Sharpstein?  A.  I 
know  both  professionally  ;  and  I  knew  Chief  Justice  ]Morrison  prett}''  well 
■when  we  were  practicing  law  together.  But  for  about  fifteen  years  I  have 
been  residing  in  Oakland,  while  practicing  in  San  Francisco,  and  I  have 
not  had  much  acquaintance  with  him. 

Q.  You  were  partner  with  Chief  Justice  Morrison  at  one  time,  were  you? 
A.  Xo;  we  were  members  of  the  bar  together. 

Q.  For  the  past  few  years  what  have  been  your  opportunities  of  observ- 
ing the  mental  condition  of  these  two  Justices?  A.  Only  such  as  a  practi- 
tioner before  the  Court  would  have  ;  not  any  social  acquaintance. 

Q.  From  such  opportunities  of  observation  as  you  have  had,  what  is 
3'our  opinion  as  to  the  mental  condition  of  both  Justices  ?  A.  I  have  seen 
no  impairment  of  their  mental  faculties. 

Q.  None  whatever?     A.  Xone  whatever. 

Q.  Are  they  physically  disabled  or  disqualified  from  performing  the 
duties  of  their  respective  positions?  A.  Their  physical  afflictions  have 
been  such  as  to  make  some  impairment  before  the  world. 

Q.  Are  they  temporary  or  permanent,  in  your  opinion?  A.  Not  neces- 
sarily permanent.  I  have  not  seen  any  effect  upon  their  minds  at  all. 
They  have  been  unfortunate,  in  that  their  physical  troubles  seem  to  have 
been  more  apparent  than  real,  so  far  as  the  effect  produced  by  them  is 
concerned. 


Mr.  Mizner — These  are  all  the  witnesses  from  San  Francisco  that  the 
friends  of  the  Justices  desire  to  have  examined;  but  I  understand  there 
are  two  from  Sacramento  who  would  like  to  be  heard.  I  would  also  like 
to  have  it  appear  on  the  record  that  W.  W.  Cope  and  John  Curry,  who 
testified  at  the  other  session  of  the  committee,  were  at  one  time  Justices  of 
the  Supreme  Court,  as  that  question  was  not  asked  them. 

Mr.  McJunkin — If  there  are  any  other  witnesses  we  will  hear  them  now. 

Mr.  Mizner — There  are  others;  but  as  it  seems  to  be  fighting  thin  air 
the  friends  of  the  Justices  did  not  propose  to  call  them,  unless  desired. 
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A.  P.  Catlin. 

Sworn. 

Mr.  McJraKiN — How  long  have  you  practiced  law  in  California?  An- 
swer— Thirty-seven  years. 

Q.  Do  you  know  Chief  Justice  Morrison  and  Justice  Sharpstein?  A.  I 
have  known  Chief  Justice  Morrison  about  thirty-four  years,  and  Justice 
Sharpstein  about  fifteen. 

Q.  Have  you  had  any  opportunity  for  observing  their  mental  and  physical 
condition  within  a  few  months  ?  A.  I  cannot  say  that  I  have  since  May  last. 
At  the  May  term  of  this  year  they  were  here  attending  to  their  duties,  and 
I  saw  both  on  the  bench,  and  met  them  off  it  in  a  friendly  way,  and  had 
some  general  conversation  with  them.  Chief  Justice  Morrison  presided  in 
Department  One  in  this  room — called  the  calendar  and  disposed  of  the 
cases.  I  have  met  Chief  Justice  Morrison  in  Monterey,  San  Francisco, 
and  here  since  he  had  his  paralytic  attack,  and  I  should  say  that  if  he 
and  Justice  Sharpstein  are  in  as  good  condition  now  as  they  were  last  May 
there  is  no  reason  to  believe  there  is  any  difference  in  them  mentally. 

Q.  No  impairment?     A.  None  at  all. 

Q.  Not  the  slightest?     A.  I  should  think  not. 

Q.  You  observed  them  at  the  May  term  of  tliis  year,  held  here,  discharg- 
ing their  duties  as  Justices  of  the  Supreme  Court?  A.  Yes;  and  they 
performed  their  duties  then  as  well  as  they  usually  have  done  when  here. 

Mr.  Mizner — I  think  that  is  all  the  testimony  that  the  friends  of  the 
Justices  desire  to  introduce.  There  are  several  witnesses  here  who  I  be- 
lieve were  subpoenaed  by  the  other  side — if  I  may  call  it  that — but  as  the 
prosecuting  officer  does  not  seem  to  be  present,  we  would  like  to  know  if 
they  will  be  examined,  because  a  great  many  of  the  witnesses  who  have 
been  sworn  and  have  testified  might  have  something  further  to  say  then. 
We  would  therefore  like  the  witnesses  on  the  other  side,  if  there  are  any, 
to  be  examined  now,  that  the  whole  thing  may  be  ended.  As  it  is,  we  are 
striking  at  nothing.  The  evidence  so  far  is  simply  cumulative,  and  we  do 
not  care  to  introduce  any  more  until  something  is  brought  out  which  we 
wish  to  answer. 


S.  Heydenfelt. 

SAVorn. 

Mr.  McJunkin — How  long  have  you  practiced  law  in  California? 
Answer — Over  thirty-six  years. 

Q.  You  have  been  a  member  of  the  Supreme  Court  yourself?    A.  Yes. 

Q.  Chief  Justice?    A.  No. 

Q.  Associate  Justice?    A.  Yes. 

Q.  Are  you  acquainted  with  Chief  Justice  Morrison  and  Judge  Sharp- 
stein? A.  I  have  known  Chief  Justice  Morrison  ever  since  he  came  to  the 
bar,  I  think.  With  Justice  Sharpstein  my  intimacy  is  very  slight,  indeed; 
I  have  probably  never  had  half  a  dozen  interviews  with  him. 

Q.  What  have  been  your  opportunities  for  observing  the  mental  and 
physical  condition  of  Chief  Justice  Morrison  during  the  past  few  months  or 
years?  A.  Within  the  last  two  or  three  years  I  have  had  no  opportunity 
at  all.  I  have  not  had  a  conversation  or  interview  of  any  kind  with  him, 
nor  do  I  think  I  have  met  him,  except  once  on  the  street. 

Q.  Have  you  had  any  opportunities  for  observing  his  mental  and  phys- 
ical condition?     A.  None  at  all. 

Q.  Do  you  know  anything  about  it?  A.  Nothing  within  the  last  two  or 
three  years.     I  used  to  know  Chief  Justice  Morrison  very  well  at  one  time, 
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and  we  met  quite  frequently.  I  sometimes  practiced  before  him,  and  he 
was  then  a  pretty  good  lawyer.  But  for  the  last  two  or  three  jrears  I  have 
had  no  opportunity  of  meeting  him,  either  socially  or  otherwise,  and  there- 
fore I  do  not  know  what  his  condition  is. 

Mr.  McJunko — Is  this  one  of  3^our  witnesses,  Mr.  ^lizner? 

Mr.  ]Mizner — No;  I  think  he  was  subpoenaed  by  the  other  side. 

Mr.  McJunkix — If  you  know  anything  about  the  charges  against  these 
two  Justices,  state  it  to  the  committee.  A.  I  do  not  know  anything  at  all 
about  it. 

Mr.  McGlashax — I  do  not  know  whether  Judge  Terry  or  any  one  else 
will  be  here  to  examine  the  witnesses  subpoenaed  in  support  of  the  charges, 
but  if  so  they  will  probably  appear  this  evening;  therefore,  in  fairness  to 
them,  I  move  that  the  committee  take  a  recess  until  seven  o'clock  and 
thirty  minutes  p.  m.,  and  that  Judge  Heydenfeldt  and  the  other  witnesses 
so  subpoenaed  be  requested  to  be  present  at  that  time. 

Motion  carried,  and  committee  took  a  recess  until  seven  o'clock  and 
tliirty  minutes  p.  m. 


EVENING   SESSION. 

Committee  met. 

Present — Chairman  Morris,  McGlashan,  Davis,  Gregory,  Ashe,  and  Mc- 
Junkin. 

S.  Heydenfeldt. 

Recalled. 

Mr.  Terry — From  observing  and  reading  the  opinions  of  the  Supreme 
Court,  have  you  formed  an  opinion  as  to  the  competency  of  the  Justices  of 
that  Court  to  do  their  work?  Answer — It  is  my  opinion,  and  the  general 
opinion  of  the  bar,  that  it  is  a  weak  Court. 

Q.  What  is  the  general  opinion  of  the  bar,  as  far  as  you  are  informed,  as 
to  the  competency  of  Chief  Justice  Morrison  to  perform  the  duties  of  his 
office?  A.  I  think  that  the  bar  generally  have  considered  Chief  Justice 
Morrison  as  being  a  weak  Judge,  always,  and  particularly  since  he  has 
been  afflicted.  That  is  the  general  opinion  I  have  heard  expressed.  I 
have  had  no  opportunities,  from  social  intercourse,  or  from  tr}dng  any  cases 
recently  before  Chief  Justice  ^lorrison,  to  form  any  fixed  opinion  of  my 
own. 

Q.  Have  you  examined  any  of  the  opinions  written  by  Chief  Justice 
jMorrison?  A.  I  cannot  say  that  I  have  particularly.  I  occasionally  read 
the  opinions  in  the  newspapers,  but  I  do  not  fix  in  my  mind  what  particu- 
lar Justice  delivered  them. 

Q.  I  ask  you  whether  or  not  the  business  of  the  Court  has  not  been  more 
in  arrear  during  the  last  year  or  two  than  ever  before?  A.  That,  I  believe, 
is  the  general  understanding;  that  it  has  been  very  much  in  arrear  for  the 
last  three  or  four  years.  I  hear  members  of  the  bar  say  that  it  is  about 
three  years  behind:  that  is,  that  it  vnW  take  about  three  years,  or  near 
that,  to  catch  up;  that  if  a  case  is  placed  upon  the  calendar  now  it  will 
probably  take  two  or  three  years  to  reach  it.  I  met  Justice  Sharpstein 
on  Saturday  and  had  a  conversation  with  him  about  it.  I  did  not  recog- 
nize him,  but  he  told  me  who  he  was.  I  asked  him  about  the  business  of 
the  Court,  and  he  said  that  it  was  still  accunmlating.  I  asked  him  if  the 
appointment  of  the  three  Commissioners  aided  at  all  in  diminishing  the 
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block  upon  the  calendar,  and  he  said  it  did  not.  It  struck  me  very  forcibly 
tliat  unless  there  was  some  relief  afforded  on  the  part  of  the  governing 
powers  the  block  would  increase  to  such  an  extent  after  a  little,  that  it 
would  warrant  something  like  a  revolution. 

Q.  You  have  had  an  experience  of  several  years  upon  the  bench  of  the 
Supreme  Court,  have  you  not?    A.  Yes.    I  served  five  years  upon  the  bench. 

Q.  In  your  opinion  would  seven  competent  Justices,  men  of  ability  and 
learning,  be  able  to  dispose  of  the  business  of  the  State  ?  A.  If  the  busi- 
ness was  properly  di\'ided  I  do  not  see  why  they  should  not.  In  organiz- 
ing a  Court  of  that  kind  I  would  not  limit  in  number  to  such  an  extent  as 
to  impose  very  oppressive  duties  upon  the  Justices  :  because  if  any  ought 
to  be  very  careful  about  the  rights  of  people  it  should  be  Judges. 

Q.  During  yom*  incumbency,  when  but  three  Justices  occupied  the 
bench,  was  there  not  in  the  neighborhood  of  something  like  five  hundred 
or  six  hundred  cases  a  year?  A.  I  should  think  at  least  that;  probably 
more. 

Q.  Was  there  ever  such  an  arrearage  of  business  in  the  Court  then  as 
there  has  been  the  last  year?  A.  No;  I  think  it  was  very  rarely  that  a 
decision  went  over  a  term.  I  remember,  however,  that  we  used  to  dispose 
of  a  great  manv  cases  from  the  bench,  which  do  not  appear  in  the  reports 
at  all. 

Q.  "What  is  your  opinion  as  to  whether  or  not  the  appointment  of  the 
tlu-ee  Commissioners  has  aided  in  the  disposition  of  cases  ?  A.  My  opinion 
is  formed  from  the  reports  ^vith  regard  to  the  condition  of  the  calendar 
prior  to  their  appointment  and  subsequent,  and  also  from  the  method 
which  is  pursued.  I  judge  that  the  Commission  is  very  little  if  any  aid  at 
all  in  diminishing  the  block  upon  the  calendar. 

Q.  It  is  a  fact  that  the  three  Commissioners  have  written  more  opinions 
than  any  three  of  the  Judges,  is  it  not?  A.  I  do  not  think  that  amounts  to 
much:  because  I  assume  that  the  cases  are  first  heard  before  the  Commis- 
sioners, at  least  they  examine  the  record  thoroughly,  state  the  case,  and 
write  an  opinion,  and  then  the  matter  is  examined  over  again  by  the  Jus- 
tices; so  it  is  merely  two  trials  of  the  same  case  before  two  tribunals. 

Q.  Do  you  think  the  Justices  look  through  the  records  in  the  cases  where 
the  Commissioners  have  written  opinions?  A.  I  do  not  know  anything 
about  it,  and  have  no  right  to  think,  but  I  have  been  informed  that  they  do. 

Q.  You  have  been  informed  that  they  do  go  through  the  record  ?  A.  Yes. 
And  that  they  examine  the  cases,  and  sometimes  dissent  from  the  Com- 
missioners. The  opinions  of  the  Commissioners,  as  I  understand,  are  not 
adopted  until  after  examination. 

Q.  That  examination  might  be  simph"  reading  the  opinions  themselves? 
A.  Possibly. 

Q.  In  your  opinion  is  it  necessary  that  the  Supreme  Coiu-t  of  this  State 
should  be  reorganized?  A.  I  think  so,  decidedly.  I  think  we  have  about 
the  worst  judicial  system  now  that  we  have  probably  ever  had.  I  may  be 
allowed  to  explain  that  by  saving  that  cases  of  importance  are  heard  in 
the  separate  departments,  and.  after  being  elaborated  there,  are  usually 
transferred  to  the  Court  in  bank  and  heard  over  again.  Consequently  the 
same  case,  whenever  of  any  importance  at  all,  is  tried  twice:  and  a  great 
deal  of  the  time  of  the  Court  is  taken  up  in  that  way. 

Mr.  ]McJunkix — I  would  like  to  ask  you  a  question  or  two  ^ith  reference 
to  dissenting  opinions.  Is  there  any  benefit  derived  from  dissenting  opin- 
ions?   A.  Sometimes. 

Q.  They  can  not  be  regarded  as  law,  can  they?     A.  Xo. 

Q.  Do  you  not  think  that  if  the  Justices  were  prohibited  from  writing 
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and  incumbering  the  reports  with  dissenting  opinions,  it  would  facilitate 
business?  A.  I  think  it  is  the  right  of  a  Justice  to  put  himself  upon 
record. 

Q.  With  a  voluminous  opinion?  A.  I  am  not  in  favor  of  voluminous 
opinions.  I  never  wrote  them  myself,  and  I  am  very  much  opposed  to 
them. 

Q.  I  am  asking  Ayith  reference  to  economy  of  the  time  of  the  Justices? 
A.  The  Justices  have  a  right  to  put  themselves  on  record  with  regard  to 
any  question  that  has  been  discussed  before  them ;  but  I  think  they  ought 
to  do  it  in  a  very  succinct  opinion. 

Q;  The  question  I  ask  is  simply  with  reference  to  your  experience  and 
judgment.  To  write  a  voluminous  dissenting  opinion  occupies  a  good  deal 
of  time,  and  I  thought  that  time  could  be  better  employed  in  examining 
some  new  case?  A.  I  could  not  say  about  that.  But  I  think  it  is  not  at 
all  connnendable  in  the  Court  deciding  the  case,  or  the  Judge  Avho  dissents, 
to  write  a  very  long  opinion.  I  think  there  is  no  necessity  for  long  opinions, 
unless  in  some  very  peculiar  case. 

Q.  What  benefit  is  derived  by  the  people  from  a  Judge  putting  himself 
on  record  in  a  dissenting  opinion?  A.  I  do  not  know  as  there  is  any  ben- 
efit to  the  people  particularly,  except  that  they  can  sometimes  form  their 
judgment  of  the  man  therefrom.  And  the  members  of  the  profession 
probably  know  whether  it  is  better  reasoning  than  that  of  the  majority  of 
the  Court  or  not. 

Q.  Doesit  not  encourage  litigation  and  petitions  for  rehearing?  A.  Very 
likely.  But  what  you  have  to  ask  the  Legislature  to  do  is,  to  make  pro- 
vision that  there  shall  be  time  enough  and  force  enough  to  attend  to  the 
litigation  of  the  country. 

Q.  What  I  want  to  arrive  at  is  your  opinion,  you  having  had  five  years 
experience  on  the  Supreme  Court  bench.  For  myself,  I  never  could  see 
the  utility  of  volumes  of  dissenting  opinions,  because  they  could  not  be 
accepted  as  law.  A.  That  is  true.  But  I  Avill  state  that  the  longest 
opinion  I  ever  wrote  while  on  the  Supreme  bench  was  a  dissenting  opinion. 

Q.  I  had  no  reference  to  that  at  all  in  asking  you  the  question.  A.  I 
understand.  It  was  for  the  reason  that  it  was  a  very  important  question, 
and  I  Avanted  to  put  myself  right  on  the  record  that  I  wrote  that. 

Mr.  Terry — Is  it  not  a  fact  that  dissenting  opinions  are  sometimes 
regarded  by  other  Courts  as  better  authority  than  the  prevailing  opinion? 
A.  Very  often,  indeed. 

Q.  For  instance,  the  opinion  of  Justice  Bronson,  in  20  N.  Y.,  in  the  case 
which  involved  the  extent  to  which  the  common  law  prevailed  in  New 
York,,  is  regarded  by  all  Courts  now  as  better  authority  than  the  prevailing 
opinion,  is  it  not?  A.  No  doubt.  A  dissenting  opinion  gives  another 
Court  an  enormous  chance  of  being  sustained  in  deciding  the  other  way; 
it  is  pretty  good  authority  where  the  reasoning  is  the  better  reasoning. 

Mr.  McJunkin — I  never  could  see  the  utility  of  a  dissenting  opinion,  as 
it  can  not  be  accepted  as  a  decision  of  the  Court  or  as  law,  but  is  merely 
the  dictum  of  one  Justice.  A.  That  is  true.  But  you  will  find  dissenting 
opinions  referred  to  in  the  opinions  of  other  Courts  as  being  rather  the  law 
of  the  case,  as  containing  the  correct  reasoning,  and  as  more  satisfactory 
than  the  prevailing  opinion,  and  being  adopted  therefor.  In  that  respect, 
if  a  dissenting  opinion  is  a  well  reasoned  one,  it  is  useful  to  other  Courts  as 
an  authority  to  a  certain  extent.  And  it  is  nothing  more  than  just  to  the 
Judge  who  writes  it,  that  he  should  put  upon  record  his  views,  as  much 
condensed  as  he  possibly  can. 
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Q.  Is  it  any  more  than  the  reasoning  of  any  eminent  member  of  the  bar 
who  may  see  fit  to  write  on  the  subject?     A.  Yes. 

Q.  In  what  respect?  A.  The  Judge,  in  hearing  the  case,  has  been 
charged  with  a  duty.  In  the  performance  of  that  duty  he  has  heard  both 
sides  of  the  case  elaborately  argued  and  has  not  made  up  his  opinion 
merel}'^  from  reading  on  one  side.  You  find  that  a  great  many  of  these  law 
essays  are  simply  the  advocacy  by  some  one  of  some  .favorite  doctrine  of 
his  own.  He  reads  up  on  his  favorite  side  of  the  question  and  gives  you  a 
treatise  or  essay  which  probably  contains  everything  said  of  his  side  and 
omits  all  the  perhaps  better  reasoning  against  it.  A  Judge  can  not  do  that. 
He  has  to  hear  the  authorities  and  arguments  on  both  sides  of  a  case.  So 
when  he  delivers  his  opinion,  whether  it  is  an  opinion  that  decides  the  case 
or  a  dissenting  opinion,  it  is  supposed  to  be  his  impartial  judgment  after 
careful  hearing  of  both  sides.  Therefore  it  is  of  more  importance  and  more 
weight  than  a  mere  essay  written  by  one  who  is  advocating  a  certain  doc- 
trine. 

Q.  It  would  be  of  no  more  value  than  text-book  writing,  would  it,  in 
your  judgment?  A.  It  might  be.  Sometimes  you  read  a  text-book  and 
learn  nothing  from  it. 

Mr.  Mizner — Do  I  understand  you  to  say  that  you  met  Justice  Sharp- 
stein  last  week?     A.  Yes;  I  think  it  was  on  Saturday. 

Q.  What  was  his  appearance  then?     A.  He  looked  first  rate. 

Q.  Intelligent  and  in  health?     A.  Yes. 

Q.  He  looked  very  well,  did  he?  A.  Yes.  I  did  not  recognize  him  until 
he  told  me  who  he  was;  then  we  had  a  short  conversation.  He  apparently 
was  in  first  rate  health;  I  never  saw  him  looking  better. 

Q.  You  have  not  met  Chief  Justice  Morrison  for  a  year  or  two  ?  A.  I 
have  seen  Chief  Justice  INIorrison  but  once  in  two  or  three  years,  I  think. 
I  met  him  on  the  street  once  when  he  was  going  to  the  hotel. 

Q.  Then  of  your  own  knowledge  you  know  nothing  at  all  about  the 
health  or  mental  capacity  of  Chief  Justice  Morrison,  do  you?    A.  No. 

Q.  Except  from  hearsay?     A.  That  is  all. 

Q.  You  have  stated,  I  believe,  that  it  was  the  opinion  of  the  bar  that 
these  two  Justices  were  not  competent,  or  words  to  that  effect?  A.  I  did 
not  say  so.  I  said  it  was  the  general  opinion  of  the  bar  that  it  was  a  weak 
Court. 

Q.  That  applies  to  all  the  Court?  A.  Yes.  Taking  the  Court  as  a  whole, 
that  it  was  a  weak  Court. 


T.  P.  Stoney. 

Sworn. 

Mr.  Terry — You  are  a  practicing  lawyer  in  this  State?     Answer — Yes. 

Q.  How  long  have  you  been  such?     A.  Since  1859,  I  think. 

Q.  Are  you  acquainted  with  Chief  Justice  Morrison  and  Justice  Sharp- 
stein  ?     A.  Very  slightly. 

Q.  You  have  had  no  conversation  with  them,  then,  to  enable  you  to 
judge  of  their  mental  qualifications?  A.  No;  I  have  never  had  any 
social  intercourse  with  either. 

Q.  What  is  the  general  expression  of  opinion  of  the  bar  as  to  the  com- 
petency of  Chief  Justice  Morrison  and  Justice  Sharpstein,  for  the  last  year, 
to  discharge  the  duties  of  their  office?  A.  I  do  not  know  what  I  can  say 
about  the  general  expression  of  the  bar. 

Q.  Expression  of  opinion,  I  mean?     A.  The  opinion  I  derived  from 


53 

intercourse  with  the  bar  was  that,  for  the  last  year,  neither  of  them  had 
been  able  to  do  very  efhcient  ser^dce. 

Q.  State  whether  you  have  had  the  information  given  you  from  a  credible 
source,  that  the  other  Judges  had  contemplated  making  an  application  to 
the  Legislature  to  remove  Chief  Justice  ^lorrison  on  account  of  his  incom- 
petency? 

jNIr.  Mizner — Is  an  objection  in  order,  or  does  everything  come  in?  I 
certainly  object  to  a  question  of  that  kind  as  wholly  inadmissible.  What 
possible  chance  is  there  to  defend  against  a  question  of  that  kind?  It 
extends  this  investigation  to  the  bringing  up  of  the  other  five  Justices. 

Mr.  Terry — Yes:  and  that  is  what  I  think  ought  to  be  done. 

]\Ir.  ]\Iizxer — Is  that  involved  under  the  authority  given  by  the  Assem- 
bly in  creating  this  committee?  As  I  understand  it,  this  committee  was 
appointed  simply  to  investigate  as  to  the  mental  and  physical  ability  of 
these  two  Justices — nothing  else ;  not  to  inquire  whether  or  not  their  asso- 
ciates contemplated  doing  something  in  the  dim  and  shadowy  distance, 
that  we  cannot  reach  or  defend  against  in  any  way.  Really,  Judge  Terry, 
I  do  not  think  you  would  offer  such  testimony  in  a  Court  of  justice  where 
the  usual  rules  of  law  are  applicable.  I  do  not  think  it  is  admissible,  and 
I  ask  the  committee  to  exclude  it. 

Mr.  Terry — I  think  but  a  very  slight  portion  of  the  testimony  taken 
would  have  been  admissible  before  a  Court  acting  under  the  rules  of  law. 
I  do  not  think  Mr.  Wilson  was  qualified  to  speak  of  the  mental  qualifica- 
tions of  the  Justices  after  he  had  admitted  that  he  had  had  no  intercourse 
with  them  for  a  long  time;  that  he  had  been  sick  himself,  and  read 
nothing  but  novels,  and  that  he  had  simply  met  these  Justices  at  the  Bar 
Association  and  at  the  lunch  table,  and  conversed  with  them  on  general 
subjects  solely.  But  I  do  not  understand  that  the  strict  rules  of  testimony 
apply  to  an  inquiry  of  this  kind.  It  is  the  object  of  this  committee  to 
ascertain  facts  and  to  gather  e\'idence.  The  gentleman  has  spoken  of  this 
entailing  the  bringing  of  the  other  Justices  here.  It  is  very  strange  .that 
lawyers — and  all  who  have  appeared  here  on  the  part  of  the  Justices  are 
lawyers,  and  many  of  them,  like  my  friend  Mizner,  quite  distinguished 
ones — do  not  remember  the  rule  laid  down  in  the  books  on  e^ddence:  to 
prove  a  fact  by  the  best  testimony  that  is  attainable.  The  very  best  wit- 
nesses to  the  competency  or  otherwise  of  Chief  Justice  Morrison  and  Justice 
Sharpstein  are  their  associates  on  the  bench.  They  are  the  witnesses  who 
ought  to  be  Vjrought  here  to  testify  on  that  point,  because  they  have  con- 
versed with  them  with  respect  to  cases  and  on  law  subjects,  and  know 
whether  the}^  can  understand  the  arguments  and  points  in  a  case  or  not. 
The  intercourse  of  the  most  of  the  witnesses  so  far  examined  has  been 
confined  to  meeting  these  two  Justices  at  the  Bar  Association  and  saying 
to  them:  "  How  do  you  do?  Fine  day;  pleasant  weather.  How  is  your 
health?"  From  such  intercourse  no  one  can  form  any  opinion  as  to  the 
sanity  or  insanity,  competency  or  incompetency  to  pass  upon  points  of  law, 
or  mental  capacity  in  any  respect  of  either  of  these  Justices.  The  testi- 
mony now  offered  is  just  as  admissible  as  the  most  of  the  evidence  which 
has  been  heard  by  the  committee.  And  it  may  be  well  for  the  committee 
to  require  the  presence  of  the  other  Justices  as  witnesses;  for  they  are  cer- 
tainly the  best  that  can  Vje  had  to  testify  to  the  mental  and  physical  statu^ 
of  the  two  concerning  whom  this  inquiry  is  being  made.  They  necessarily 
must  have  been  in  contact  with  them  in  the  Court-room  and  in  chambers, 
and  are  able,  if  an}'  one  is,  to  give  an  opinion  of  value  upon  the  subject- 
matter  of  this  investigation. 
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Mr.  Mizner — It  appeared  in  the  columns  of  the  press  that  Judge  Terry- 
had  suhpoenaed  all  the  other  Justices. 

Mr.  Terry — Judge  Terry  subpoenaed  nobody. 

Mr.  Mizner — I  saw  it  in  the  papers,  and  they  are  generally  good  author- 
ity. It  was  stated  that  the  Associate  Justices  of  the  Supreme  Court,  with 
other  distinguished  gentlemen,  had  been  subpoenaed  by  Judge  Terry.  And 
whether  so  or  not,  it  strikes  me  that  it  was  the  duty  of  the  prosecutor  in 
this  investigation  to  have  subpoenaed  them.  He  has  the  aftirmative,  the 
laboring  oar,  and  he  should  have  produced  this  testimony.  The  commit- 
tee will  remember  that  when  he  introduced  the  Deputy  Clerk  of  the  Su- 
preme Court,  with  his  books,  and' introduced  Judge  Cope,  and  the  case  of 
The  People  vs..  Sullivan,  he  said  that  was  all  the  evidence  he  had.  It  was 
then  the  duty  of  the  friends  of  the  Justices  to  make  their  points.  I  think 
they  have  done  so  overwhelmingly.  But  now,  when  those  witnesses  are 
gone,  it  strikes  me  the  proposed  line  of  inquiry  should  not  be  permitted. 
It  is  opening  the  door  so  wide  that  this  extra  or  din  arj^  session  will  have  to 
extend  an  extraordinary  time.  I  do  not  think  the  committee  ought  to  go 
into  the  inquiry. 

Mr.  Terry — The  gentleman  has  quoted  from  the  newspapers,  and  stated 
that  they  are  good  authority.  That  reminds  me  that  on  the  twenty-second 
of  July  last  the  San  Francisco  Chronicle — the  newspaper  of  perhaps  the 
largest  circulation  in  the  State — declared  that  the  Supreme  Court  did  not 
command  the  respect  or  confidence  of  the  public;  that  some  of  its  mem- 
bers were  incapacitated  by  disease,  and  unfitted  for  work;  that  others 
were  of  limited  capacity,  and  unable  to  cope  with  the  important  questions 
brought  before  them  for  solution.,  The  J. rgoirawf,  another  newspaper  of 
equal  authority  with  the  Chronicle,  declared  that  the  Supreme  Court  was 
composed  of  a  crank  or  two,  a  fool  or  two,  and  a  sick  man  or  two.  I  do 
not  usually  quote  newspapers  as  the  very  best  authority;  but  as  the  gentle- 
man has  seen  fit  to,  I  reply  in  the  same  vein.  The  San  Francisco  Report, 
the  San  Francisco  Post,  the  San  Francisco  Examiner,  and  I  do  not  know  how 
many  more  newspapers,  have  stated  pretty  much  tlie  same  thing  as  the 
Chronicle  or  Argonaut.  I  thought,  and  I  still  think,  that  the  record  of  the 
Supreme  Court  is  altogether  sufficient  for  the  purposes  of  this  investigation. 
So  thinking,  I  stopped  with  its  introduction,  after  calling  Judge  Cope  for 
the  purpose  simply  of  proving  that  the  two  Justices  had  been  sick  and 
making  some  excuse  for  their  incompetency.  When  the  Judicial  Article 
was  before  the  Constitutional  Convention  it  was  objected  by  some  of  the 
members,  notably  Barbour,  of  San  Francisco,  that  the  term  of  the  Justices 
was  too  long.  He  moved  to  amend  by  shortening  it  to  four  years,  and  he 
gave  as  a  reason  the  difficulty  of  getting  rid  of  incompetent  Judges,  stating 
that  the  worst  infliction  that  could  be  placed  upon  a  people  was  an  incom- 
petent Judge  upon  the  bench.  In  reply  to  that,  S.  M.  Wilson,  for  whose 
legal  opinion  every  one  must  have  a  very  high  respect,  stated  that  this 
tenth  section  of  that  Article  was  intended  to  cover  just  that  case;  that  an 
impeachment  could  only  be  had  for  an  offense,  but  under  this  section  the 
Legislature  could  turn  out  any  Judge  who  was  inefficient,  inattentive  to 
business,  or  incompetent.  Under  the  construction  placed  upon  it  by  Mr. 
Wilson,  and  adopted  by  the  Convention,  I  thought  that  the  case  was  made 
out  whenever  it  was  shown  by  the  records  that  for  the  period  of  a  year  one 
of  these  Justices  had  written  two  opinions,  and  the  other  eighteen,  and 
those  in  a  class  of  cases  which  involved  no  important  interest  or  question. 
Therefore  I  closed.  A  good  deal  of  testimony  has  been  offered  here  to  con- 
tradict the  record,  introducing  the  opinion  of  persons  who  certainly  would 
not  have  been  qualified  to  testify  as  experts,  with  the  exception  of  my 
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friend  ]\Iizner,  who  has  been  an  intimate  associate  of  the  Justices,  and 
therefore  liad  an  opportunity  of  knowing,  and  spoke  of  what  he  knew. 
None  of  the  other  witnesses  had  such  opportunity  of  knowing  as  would 
enable  them  to  form  any  opinion  of  value;  but  as  their  testimony  has  been 
introduced,  I  propose  to  show  tlie  opinion  of  the  Associate  Justices,  Avho  of 
all  men  must  know;  and  I  think  it  would  be  proper  for  the  committee  to 
have  them  summoned  here  and  examined.  They  have  associated  daily 
with  Chief  Justice  Morrison  and  Justice  Sharpstein,  both  in  Court  and  in 
Chambers,  Avhere  they  necessarily  were  brought  in  intimate  contact,  and 
therefore  must  be  the  best  witnesses  as  to  their  competency. 

Chairman  Morris — The  objection  will  be  overruled  and  the  testimony 
will  be  allowed.  A.  I  was  told  by  some  one,  who  spoke  from  hearsay,  that 
some  such  matter  had  come  up  before  the  Justices.  But  I  want  it  under- 
stood that  Judge  Terry  did  not  obtain  his  information  from  me.  He  would 
not  have  had  it  from  me. 

Mr.  McJunkin — Did  your  information  come  from  one  of  the  Justices? 
A.  No. 

Q.  I  do  not  see  the  value  of  it  unless  you  were  present  at  the  consulta- 
tion?    A.  I  was  compelled  to  answer  the  question. 

Q.  If  there  was  a  consultation  of  that  kind  and  you  were  present  there 
might  be  some  value  attached  to  it?  A.  I  was  compelled  to  answer  the 
question,  but  Judge  Terry  did  not  receive  his  information  from  me. 

Q.  I  ask  you  if  it  came  to  you  from  the  Justices?  A.  No.  It  did  not 
come  to  me  from  them. 

Q.  Before  it  reached  you  how  many  persons  had  it  come  through  ?  A. 
The  person  who  spoke  to  me  I  understood  had  received  it  from  one  of  the 
Justices. 

Q.  Who  was  that  person?     A.  I  do  not  care  to  mention. 

Q.  Who  was  the  Justice  named  as  the  one  who  gave  expression  to  this 
sentiment?     A.  I  decline  to  answer  that. 

Mr.  McJunkin — I  do  not  see  how  we  can  arrive  at  it.  The  testimony  as 
given  is  of  no  value,  being  merely  hearsay. 

Judge  Terry — I  am  not  arguing  the  effect  of  the  testimony  now. 

Mr.  INIcJunkin — Well,  I  wish  to  hear  what  is  of  weight  in  the  matter,  if 
there  is  any  weight  at  all,  so  far  as  my  mind  is  concerned. 

Judge  Terry — These  are  all  the  questions  I  desire  to  ask  of  Judge 
.Stoney.     I  would  like  to  have  Judge  Stanly  sent  for. 


A.  L.  Rhodes. 

Sworn. 

Mr.  Terry — Are  you  acquainted  with  Chief  Justice  Morrison  and  Jus- 
tice Sharpstein?     Answer — Yes.     I  am  personally  acquainted  with  both. 

Q.  How  long  have  you  known  them  ?  A.I  have  known  Chief  Justice 
Morrison  twenty  or  twenty-five  years,  and  Justice  Sharpstein  fifteen  or 
twenty  years,  probably. 

Q.  What  is  your  opinion  of  the  competency  of  Chief  Justice  Morrison 
during  the  last  twelve  months  to  discharge  the  duties  of  his  office?  A. 
That  is  a  very  difhcult  question  to  answer;  for  the  reason,  among  others, 
that  I  have  seen  him  but  very  few  times  during  the  last  twelve  months, 
and  opinions  that  I  may  have  had  are  formed  more  largely  upon  state- 
ments of  others  than  upon  personal  observation  of  my  own. 

Q.  You  have  read  the  opinions  and  proceedings  of  the  Court?     A.  Yes. 

Q.  And  have  argued  cases  before  the  Court?     A.  Yes.     I  have  a  few 
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times,  within  twelve  months,  seen  Chief  Justice  Morrison  and  Justice 
Sharpstein  upon  the  bench,  but  very  Httle  has  passed  between  the  Court 
and  myself,  the  Court  and  other  counsel,  or  between  either  of  these  Justices 
and  myself,  or  other  counsel,  during  the  progress  of  arguments  at  those 
times,  and  I  do  not  know  that  I  could  say  from  personal  observation  as  to 
their  capacity.  But  from  what  I  have  heard,  and  in  some  degree  from 
what  I  have  observed  myself,  their  physical  condition  was  not  favorable  for 
work  during  that  time. 

Q.  Have  you  not  expressed  the  opinion  that  these  Justices  were  incom- 
petent and  ought  to  resign?     A.  Is  that  really  a  fair  question? 

Q.  That  is  for  the  committee  to  determine.  A.  I  should  not  Hke  to 
answer  without  stating  the  facts  and  circumstances  in  connection  with  the 
matter. 

Q.  I  have  no  objection.  A.  Six  or  eight  months  ago  statements  were 
common  and  rife  among  the  members  of  the  bar,  that  Chief  Justice  Morri- 
son was  suffering  from  the  effects  of  a  stroke  of  paralysis,  which,  from  my 
limited  knowledge  of  that  disease,  I  assumed,  created  a  permanent  disa- 
bility. If  that  were  true,  I  thought  he  should,  such  being  the  case,  resign. 
I  do  not  know  Avhat  his  physical  disability  was,  personally;  I  simply  take 
it  from  the  statement  of  others,  that  it  was  paralysis.  I  assumed  that  par- 
alysis affected  the  brain.  I  do  not  know  that  that  is  the  case,  and  I 
assumed  so,  probably,  from  statements  that  were  made  by  others. 

Q.  Have  3'ou  not  expressed  the  opinion,  since  this  Legislature  convened, 
that  the  friends  of  Chief  Justice  ^lorrison  ought  to  persuade  him  to  resign 
because  he  was  incompetent  to  discharge  the  duties  of  his  office  ?  A.  To 
whom  ? 

Q.  To  any  person?  A.  That  is  a  very  general  question.  There  has  been 
a  great  deal  of  talk  upon  this  subject;  and  probably  I  have,  upon  the 
assumption  that  the  statements  with  reference  to  his  physical  condition 
Avere  correct,  and  upon  the  further  assumption  that  the  paralysis  affected 
his  brain  as  well  as  his  bodv.  Basing  it  upon  that,  I  very  likely  have  so 
stated. 

Q.  What  is  the  general  expression  of  the  members  of  the  bar  of  your 
acquaintance  as  to  the  competency  of  these  two  Justices?  A.  I  do  not 
know  that  I  am  in  a  position  to  state. 

Q.  I  mean  the  expression  of  those  whom  you  have  heard  speak  on  the 
subject?  A.  I  understand;  but  that  expression  has  been  given  to  me 
largely  in  a  confidential  way. 

Q.  What?  A.  I  think  wlien  statements  have  been  made  to  me  on  that 
subject  they  have  been  made  confidentially. 

Q.  I  am  not  asking  you  to  state  the  names,  but  simply  the  expression  of 
the  lawyers  of  your  acquaintance?  A.  I  do  not  know  that  I  am  informed 
as  to  the  general  expression  of  the  bar.  I  have  talked  with  a  few  attor- 
neys ;  how  many  I  do  not  know. 

Q.  Have  you  not  talked  with  a  great  many — has  not  the  subject  been 
often  discussed  in  your  presence?  A.  Such  a  matter,  you  yourself  must 
know,  would  be  a  subject  of  quiet  conversation  among  members  of  the  bar. 

Q.  I  am  asking  what  was  the  common  understanding  among  members 
of  the  bar,  as  to  the  capacity  of  these  two  Justices?  A.  I  do  not  know  that 
I  could  state.  I  think  my  recollection  would  be  more  as  to  the  general 
impression  made  upon  my  own  mind. 

Q.  You  know  whether  the  prevailing  opinion  of  those  with  whom  you 
conversed  was  in  favor  of  or  against  the  competency  of  Chief  Justice  Mor- 
rison— of  course  you  do  not  know  all  the  members  of  the  bar  of  the  State  ? 
A.  No,  I  do  not  know  all.    My  impression  now  is  that  the  opinion  expressed 
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was  more  with  relation  to  his  physical  than  his  intellectual  condition.  The 
last  I  do  not  know  about,  not  having  had  a  personal  conversation  with  him, 
except  a  word  or  two,  within  the  last  year.  His  physical  condition  I  know 
has  been  spoken  of,  and  I  have  mentioned  it  myself  to  others  several  times 
within  the  year.  Either  they  have  said  to  me  or  I  have  said  to  them,  I  do 
not  know  which,  that  his  physical  condition  was  such  tliat  he  ought  to 
resign.  As  1  said  before,  my  opinion  was  more  from  what  I  had  heard 
than  from  what  I  had  seen. 

Q.  You  know  that  for  a  great  portion  of  the  past  year  he  has  not  dis- 
charged the  duties  of  Chief  Justice,  do  you  not?  A.  He  did  not  seem  to 
me  to  be  discharging  the  duties  of  Chief  Justice.  Often  when  I  have  been 
in  the  departments,  or  in  the  Court  in  bank,  he  has  not  been  present. 

Q.  Has  not  Justice  INIcKee  for  a  large  portion  of  the  time  during  the  last 
twelve  months,  discharged  the  duties  of  Chief  Justice?  A.  That  is  the 
recollection  I  have. 

Q.  A  list  of  questions  has  been  asked  some  of  the  other  witnesses.  It  is 
in  your  discretion  to  answer,  or  to  decline  to  answer  them,  as  I  put  them 
to  you.  I  ask  you  whether,  in  your  opinion,  the  public  interest  requires  a 
reorganization  of  the  Supreme  Court  of  this  State? 

;Mr.  jNIizner — I  do  not  know  what  action  the  conmiittee  took  on  that  list 
of  questions,  but  I  supposed  they  were  all  ruled  out. 

Mr.  Morris — Three  or  four  of  the  questions  were  ruled  out. 

Mr.  McJunkix — As  I  understand  it,  the  committee  was  appointed  to 
investigate  the  charges  against  the  Justices  simply,  and  not  the  question  of 
the  propriety  of  reorganizing  the  Supreme  Court.  That  is  a  matter  that 
should  properly  come  before  the  House,  and  this  connnittee  has  nothing  to 
do  with  it.  No  authority  was  delegated  the  committee  to  examine  into 
anything  but  the  physical  and  mental  condition  of  these  two  Justices,  and 
their  competency  or  incompetency  to. perform  the  duties  of  their  office. 

Mr.  Mizner — That  is  as  I  understand  it. 

Mr.  Terry — The  question  I  have  asked  this  witness  was  asked  Judge 
Heydenfeldt  and  several  others.  I  was  not  aware  of  any  adverse  ruling, 
or  I  should  not  have  put  the  question.  I  think  the  same  question  and 
others  in  the  list  were  asked  and  answered  by  Judge  Stanly. 

Mr.  Mizner — Xo  questions  were  asked  Judge  Stanly  by  us. 

!Mr.  ]Morris — There  is  one  of  the  questions  which  I  will  ask  this  witness. 
Will  not  the  interests  of  litigants  be  materially  promoted  by  a  change  in 
the  judicial  system  of  this  State?     A.  I  think  they  would. 

Q.  Are  not  the  interests  of  litigants  suffering  at  this  time?  A.  Cases 
are  far  in  arrear.  That  probably  answers  the  questions  better  than  any 
other  answer  I  could  give.  The  reason  why  the  interests  of  litigants  would 
be  promoted  by  a  change  in  the  system  is  because  a  system  could  be 
devised  by  which  there  would  be  more  speedy  decisions  than  there  can  be 
with  the  mass  of  business  that  is  now  thrown  before  the  Court. 

Mr.  ]\IcJuxkix — How  docs  the  volume  of  business  this  past  year  com- 
pare with  the  volume  of  business  of  the  old  Court?  A.  I  have  not  kept 
anything  like  an  account.  But  the  volume  of  business  has  been  regularly 
increasing  since  pre^^ous  to  1860. 

Q.  I  would  like  to  ask  you  whether  you  attribute  the  delay  in  decisions 
to  the  system  of  departments  and  rehearings  in  bank,  examination  of  the 
work  of  the  Commission,  and  so  on,  or  whether  it  is  largely  attributable 
to  the  physical  disability  and  mental  incapacity,  by  reason  of  disease, 
of  Chief  Justice  Morrison  and  Justice  Sharpstein?  A.  Answering  the  last 
part  of  your  question  first,  1  would  say  that  if  one  of  the  Judges  is  sick,  so 
that  he  cannot  work,  it  will  of  course  delay  business  in  some  degree.     I  do 
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not  think  that  the  present  organization  of  the  Court,  with  authority  to  sit 
in  department  and  in  bank,  has  much  increased  the  labors  of  the  Justices. 
I  think  the  delays  are  more  largely  attributable  to  there  being  a  larger 
number  of  cases,  and  a  greater  number  of  constitutional  questions  involved. 

Mr.  Mizner — New  questions?  A.  New  questions.  I  have  had  but  two 
cases  that  have  not  had  some  constitutional  question  involved,  either  directly 
or  indirectly.  Such  questions,  of  course,  occupy  far  more  time  on  the  part 
of  the  Justices  than  any  other  class  of  questions  coming  before  an  appellate 
tribunal.  I  say  that,  speaking  from  my  own  experience,  which  I  judge  to 
be  the  same  as  that  of  the  present  Court;  and  I  should  presume  it  to  be  so 
in  the  nature  of  things. 

Q.  Have  you  observed  the  physical  and  mental  condition  of  Chief  Jus- 
tice Morrison  and  Justice  Sharpstein  for  the  past  twelve  months?  A.  I 
have  seen  but  little  of  either  personally.  I  know  Justice  Sharpstein  very 
well  personally,  and  I  meet  Chief  Justice  Morrison  occasionally.  My 
conversation  vdth.  either  has  not  been  with  reference  to  legal  questions. 
With  Justice  Sharpstein  my  intercourse  has  always  been  of  a  social  char- 
acter, which  would  give  me  no  opportunity  to  test  his  intellectual  capacity. 
One  can  talk  on  social  matters  without  being  a  clear  reasoner  and  without 
having  a  good  judgment.  There  has  nothing  dropped  from  Justice  Sharp- 
stein in  my  intercourse  with  him  to  indicate  that  there  was  a  lack  of  intel- 
lectual power.  He  has  simply  the  appearance  of  a  man  who  is  or  has 
been  suffering  intensely  from  disease. 

Q.  AA'hat  we  wish  to  know  is.  if  there  was  any  impairment  of  the  mental 
faculties?  A.  I  had  no  opportunity  of  judging  of  that.  In  a  conversation 
of  a  word  or  two  about  his  health,  about  friends,  or  about  social  matters, 
there  would  be  no  opportunity  of  judging  of  that:  that  is  to  say.  there  was 
nothing  in  the  conversations  that  would  involve  an  effort  of  the  reasoning 
powers,  and  therefore  they  would  not  indicate  whether  there  was  any 
impairment  or  not. 

Q.   Was  there  any  impairment  of  memory?     A.   There  were  several 
matters  spoken  of  that  would  involve  his  memory,  and  he  seemed  to  be . 
ready. 

Q.  Did  you  notice  any  impairment  of  that  faculty  of  his  mind?  A.  No. 
He  would  speak  of  matters  which  had  transpired  very  many  years  ago, 
when  he  was  a  young  man. 

Q.  AVhich  Justice  are  you  speaking  of?  Justice  Sharpstein  entirely.  I 
have  had  no  conversation  with  Chief  Justice  ^Morrison  socially,  except  a 
Avord  or  two:  but  Justice  Sharpstein  I  have  sat  by  and  chatted  with  ten  or 
fifteen  minutes  at  a  time. 

Q.  From  your  observation  are  they  in  a  condition  to  perform  the  duties 
of  their  office  to-day;  or  were  they  when  you  last  saw  them?  A.  I  could 
not  say. 

Q.  Mentally  and  physically,  I  mean?  A.  I  could  not  say  mentally: 
but  Justice  Sharpstein  is  in  far  better  health  than  he  was  a  few  months 
ago.  I  have  seen  him  on  the  bench  many  times.  I  have  not  heard  much 
talk  from  him  while  the  case  was  under  discussion.  In  fact,  according  to 
my  observation,  he  speaks  very  seldom  on  the  bench:  and  I  have  had  no 
opportunity  of  judging  of  his  intellectual  capacity,  except  so  far  as  it  would 
be  exhibited  in  a  social  conversation,  which  is  scarcely  any  test  at  all.  I 
saw  nothing  to  indicate  that  his  mind  was  impaired.  It  seemed  to  me 
that  he  was  suffering  from  disease.  I  thought  at  the  time  that  I  was  talk- 
ing with  him  he  was  in  more  or  less  pain. 

Q.  How  many  years  did  you  serve  on  the  Supreme  bench?     A.  Sixteen. 

Q.  I  want  to  ask  you  if  the  practice  of  writing  dissenting  opinions  is  not 
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one  cause  of  the  accumulation  of  business ;  I  mean  voluminous  dissenting 
opinions?  A.  Of  course  it  takes  time  to  write  a  dissenting  opinion,  and 
frequently  more  time  than  it  does  to  write  the  prevailing  opinion.  But  it 
is  scarcely  modest  for  me  to  express  an  opinion  on  that,  for  I  think  it  is 
known  by  older  members  of  the  bar  as  to  what  my  course  was  generally 
with  respect  to  dissents. 

Q.  ^^'hat  I  want  is  your  opinion  from  your  experience  on  the  bench.  I 
would  like  to  have  your  ideas  on  that  subject?  A.  From  my  standpoint  I 
would  prefer  very  few  dissenting  opinions. 

Q.  It  is  rarely  necessary  to  have  a  dissenting  opinion?  A.  I  could  not 
say  whether  necessary  or  unnecessary.  Every  one  must  determine  for 
himself.     I  speak  for  myself 

Q.  What  is  the  utility  of  a  dissenting  opinion?  A.  Sometimes  it  states 
the  law  rightly;  sometimes  it  shows  the  earnestness  with  which  the  pre- 
vailing opinion  has  been  contested.  In  the  Supreme  Court  of  this  State  I 
have  decided  the  dissenting  opinion  of  other  Courts,  and  sometimes  of  our 
own,  as  being  the  better  law,  because  the  better  reasoning. 

Q.  But  it  cannot  be  accepted  as  law  ?  A.  Not  in  the  State  in  which  it 
was  delivered — sometimes  it  is  elsewhere,  as  the  reasoning  commends  itself 
to  the  Justices  who  are  passing  on  the  question  involved. 

Mr.  Davis — Do  you  recollect  the  arrearage  of  business  when  the  Court 
of  five  Judges  was  organized  in  1862?     A.  Yes,  generally. 

Q.  Was  it  large  or  small?  A.  When  I  say  I  remember,  I  have  not  a 
distinct  recollection.  It  is  rather  an  impression.  There  were  between  two 
hundred  and  three  hundred  cases  I  think,  possibly  more  ;  that  is  the 
impression  I  have  now. 

Mr.  Terry — That  is,  there  were  two  hundred  or  three  hundred  cases 
upon  the  calendar  when  the  constitutional  amendments  went  into  effect  in 
1864?  A.  Yes.  On  the  first  of  January,  eighteen  hundred  and  sixty-four. 
I  am  not  by  any  means  sure  that  I  am  correct  in  that ;  my  recollection  of 
dates  and  figures  is  not  good. 

Mr.  Davis — I  presume  the  volume  of  business  is  constantly  increasing 
from  year  to  year.  A.  I  think  each  year  during  my  sixteen  years  on  the 
bench  it  increased. 

Mr.  ]\IcJuxkix — Is  not  the  reason  for  that  the  fact  that  the  old  Constitu- 
tion had  been  submitted  to  judicial  fire  for  so  long  a  time  that  it  was  pretty 
generally  understood?  A.  Perhaps  so.  There  were  very  many  constitu- 
tional questions  submitted  to  the  Court  organized  under  the  amendments 
of  1862,  but  very  few  indeed  compared  with  those  submitted  to  the  present 
bench  during  the  same  length  of  time. 

Mr.  Mizner — Do  you  remember  how  many  cases  were  left  over  when 
you  retired  from  the  bench?     A.  I  do  not. 

Q.  About  how  many?  A.  I  have  an  impression  that  the  number  was 
over  three  hundred. 

Q.  Left  undecided  when  you  retired  from  the  bench?  A.  I  think  so, 
but  I  am  not  certain.     My  recollection  of  dates  and  figures  is  not  good. 

Q.  The  bench  was  then  composed  of  five  Justices?  A.  Yes.  I  may 
be  wrong  by  one  hundred  in  my  estimate  of  the  number  of  cases  left  over. 

Q.  Do  you  remember  that  the  Bar  Association  of  San  Francisco  took 
action  with  reference  to  the  tlireatened  amendment  to  the  Constitution 
looking  to  the  abolishment  of  the  present  Supreme  Court,  recently?  A. 
Yes. 

Q.  You  were  present?     A.  Yes. 

Q.  A  large  number  of  lawyers  were  there?     A.  Y^es. 
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Q.  A  very  earnest  and  solemn  protest  was  there  made  against  the  aboli- 
tion of  the  entire  Court  ?     A.  Yes. 

Judge  Hayne — Judge  Curry  and  yourself  were  appointed  a  committee 
to  present  it  to  the  Legislature?     A.  Yes. 

Q.  You  did  so?  A.  Yes;  we  presented  it  through  a  member  from  San 
Francisco. 

Q.  Have  you  a  copy  of  that  protest  with  you  ?     A.  No. 

Mr.  Mizner — Has  any  member  of  the  committee  a  copy  of  it? 

Mr.  McGlashan — It  was  laid  on  our  desks.  All  the  members  of  the 
Assembly  have  a  copy. 

Mr.  Mizner — That  was  a  protest  against  any  tampering  with  the  Court 
as  it  now  exists.  A.  The  protest  will  speak  for  itself  better  than  I  can.  I 
understand  it  to  be  based  upon  a  movement  against  the  Court,  which,  by 
the  manner  in  which  it  was  attempted  to  be  inaugurated,  would  impair  or 
destroy  the  independence  of  the  judiciary;  that  is  to  say,  upon  action  hav- 
ing reference  to  the  assumed  unpopularity  of  recent  decisions. 

Mr.  Mizner — Will  the  committee  consider  the  document  in  e^idence^ 
not  to  be  made  a  part  of  the  record,  but  simply  to  look  at  it? 

Mr.  Terry — It  is  printed  in  the  Journals  of  both  houses. 

Mr.  Mizner — Then  will  the  committee  consider  it  in  evidence  ? 

Mr.  Morris — Yes. 

Mr.  Mizner — You  were  asked  whether  Justice  McKee  had  presided  fre- 
quently as  Chief  Justice.  You  are  aware  that  the  Constitution  specially 
provides  that  the  members  of  the  Court,  in  the  absence  of  the  Chief  Jus- 
tice, or  his  sickness  or  inability  to  act,  may  appoint  a  temporary  Chief 
Justice?     A.  Yes. 

Q.  That  is  the  Constitution?  A.  Yes;  and  it  is  very  much  to  the  advan- 
tage of  the  system. 

Mr.  Terry — About  how  many  members  of  the  Bar  Association  were 
present  at  the  time  the  memorial  spoken  of  was  adopted?  A.  I  do  not 
know.  The  chairs  about  the  hall,  the  lounges,  the  billiard  tables,  etc., 
were  pretty  well  filled. 

Q.  Was  it  not  reported  that  there  were  but  sixty  members  present?  A. 
I  do  not  think  there  were  as  many  as  that.  I  did  not  attempt  to  count  at 
all,  but  just  speaking  from  general  impression,  as  I  would  speak  of  the 
number  now  in  this  room,  I  do  not  think  there  were  as  many  as  that. 

Q.  Do  you  know  how  many  members  of  the  Bar  Association  there  are? 
Are  there  not  more  than  one  hundred  and  fifty?  A.  I  never  heard  the  num- 
ber stated  and  do  not  believe  I  ever  saw  the  roll. 

Q.  Was  that  protest,  or  the  earnestness  manifested  at  that  meeting,  with 
reference  to  the  reorganization  of  the  Court,  or  to  the  attempt  to  reorganize 
it,  because  of  a  decision?     A.  That  was  the  main  point. 

Q.  It  was  not  with  reference  to  the  general  proposition  as  to  whether  the 
•  Court  ought  to  be  reorganized  or  not?     A.  Mone  at  all. 

Q.  It  was  a  protest  against  attacking  the  Court  because  it  had  rendered  a 
supposed  unpopular  decision?  A.  I  think  so.  I  think  from  the  tone  of  the 
meeting,  if  the  Legislature  at  a  regular  session  had  sought  to  amend  the 
Constitution  so  as  to  reorganize  the  Court,  not  a  word  would  have  been  said. 
But,  as  I  understood  it,  from  the  sentiment  of  those  present  as  expressed 
by  the  speakers,  the  protest  was  because  of  an  attempt  to  reorganize  the 
Court  because  of  the  unpopularity,  or  assumed  unpopularity,  or  assumed 
incorrectness,  of  a  recent  decision. 

Q.  Was  there  not  some  proposition  made  to  the  efiect  that  if  this  reorgan- 
ization had  been  attempted  at  a  regular  session  of  the  Legislature,  and  not 
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because  of  a  decision,  the  Bar  Association  Avould  have  appointed  a  com- 
mittee to  assist  in  formulating  a  better  judicial  system?  A.  I  do  not  know 
that  I  heard  that  talked  of  at  the  meeting,  but  I  have  at  various  other 
places. 

Q.  As  you  understand  it,  the  opposition  that  was  manifested  there  was 
not  to  the  reorganization  of  the  Court  in  a  proper  manner,  or  by  a  proper 
session  of  the  Legislature,  but  to  the  reorganization  at  a  called  session,  and 
because  of  a  certain  decision,  and  because  the  Governor  had  seen  fit  to 
make  an  attack  on  the  tribunal  for  the  opinion  in  Lxi%  vs.  Hagginf  A.  I 
think  that  expresses  the  idea. 

Q.  There  was  no  opposition  manifested  to  reorganizing  the  Court  in  a 
proper  manner  and  at  a  proper  time?  A.  I  do  not  think  the  Bar  Associa- 
tion assumed  to  say  that  the  Legislature  ought  not  to  devise  some  judicial 
system  differing  in  a  degree  from  the  present  one.  There  was  no  attempt 
certainly  to  dictate  to  the  Legislature  what  the  system  should  be. 

Mr.  McJunkin — Was  there  a  sentiment  that  a  necessity  existed  for 
reorganization?  A.  All  discussion  of  that  question  was  avoided.  The 
members  present,  in  the  discussion,  said:  "We  do  not  discuss  the  question 
of  the  correctness  or  incorrectness  of  the  decision  rendered,  or  the  question 
whether  the  Court  could  be  bettered  in  any  degree  by  a  reorganization." 

Q.  That  was  entirely  evaded,  was  it?  A.  It  was  not  evaded,  but  it  was 
purposely  cast  aside  as  being  a  matter  which  ought  not  to  be  considered 
for  a  moment  in  connection  with  the  question  under  discussion. 

Q.  It  was  simply  a  question  of  policy  that  was  discussed,  then?  A.  Of 
propriety;  of  the  propriety  of  changing  the  judicial  system  because  of  a 
decision  assumed  to  be  wrong. 

Mr.  Mizner — The  conclusion  was  unanimous,  was  it  not?  There  was 
no  dissenting  voice  to  the  protest  as  formulated?  A.  There  was  no  dis- 
senting voice,  word,  or  even  look,  that  I  could  see. 

Q.  That  protest  was  signed  by  Judge  Stoney,  as  acting  President,  was  it 
not?     A.  Yes. 

jNIr.  Terry — Judge  Stoney  presided  at  the  meeting.  Of  course  he  signed 
it,  and  O'Brien  signed  it  as  Secretary. 

Mr.  Mizner — Was  Judge  Stanly  present?  A.  I  do  not  remember  that 
I  saw  him  there. 

Mr.  Terry — What  is  the  sentiment,  if  you  know,  of  the  members  of  the 
Bar  Association  as  to  the  propriety  and  necessity  of  reorganizing  the 
Supreme  Court?  Are  they  in  favor  of  or  opposed  to  it?  A.  I  think  there 
are  a  great  many  propositions  floating  around  in  different  circles  of  mem- 
bers for  the  reorganization  of  the  Court.  In  ^  fact,  I  have  scarcely  ever 
known  a  time  when  some  project  was  not  on  foot  somewhere  to  reorganize 
the  Court,  whenever  it  was  behind  or  hard  worked — by  increasing  the 
number  of  Justices,  limiting  the  jurisdiction  of  the  Court,  or  in  some  way 
relieving  the  burden. 

Q.  What  I  refer  to  is  the  general  sentiment  of  the  members  of  the  Bar 
Association  as  to  changing  the  personelle  of  the  Supreme  Court;  whether, 
in  their  opinion,  it  would  be  advantageous  or  disadvantageous  to  the  general 
public  ?  A.  I  never  heard  any  expression  of  opinion  on  that  subject  at  all. 
It  is  well  known  that,  having  been  upon  the  bench  as  many  years  as  I  have, 
I  have  a  very  friendly  feeling  towards  the  Court  as  the  supreme  tribunal 
of  the  State,  and  it  is  not  likely  any  severe  complaint  of  the  Court,  as  a 
body,  would  be  made  to  me. 

Q.  Have  you  any  idea  of  the  number  of  cases  the  present  Supreme  Court 
are  now  in  arrears?  A.  No;  but  from  the  manner  in  which  the  cases  are 
placed  upon  the  calendar,  from  my  own  computation  of  time,  commencing  at 
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the  date  when  an  appeal  is  taken,  and  counting  to  the  date  when  it  is  placed 
on  the  calendar  for  hearing,  I  should  think  the  San  Francisco  calendar  is 
over  one  and  a  half  years  in  arrears.  I  do  not  know  that  I  have  made  the 
computation  ^dthin  six  months,  however;  perhaps  not  within  a  year. 

Q.  There  has  been  a  different  rule  with  reference  to  placing  cases  on  the 
calendar  since  the  present  Court  went  into  office,  has  there  not?     A.  Yes. 

Q.  In  former  times  all  the  cases  were  placed  on  the  calendar  by  the 
Clerk  when  the  records  were  filed?  A.  I  think  so.  That  is  my  recollec- 
tion of  the  standing  rule. 

Q.  And  all  cases  were  heard  at  each  meeting  of  the  Court?  A.  As  far 
as  could  be.     I  think  we  had  to  cut  them  off  by  adjournment,  sometimes. 

Q.  But  the  cases  were  all  called?  A.  The  cases  were  all  called,  but  they 
were  not  always  all  reached  during  the  term. 

Q.  The  present  Court  only  permits  a  certain  number  of  cases  to  be  put 
on  the  calendar  ?  A.  On  the  San  Francisco  calendar.  In  Sacramento  and 
Los  Angeles,  I  understand  all  cases  are  placed  on  the  calendar.  That 
is  my  understanding;  I  do  not  know  that  such  is  the  fact. 

Q.  In  Sacramento  they  generally  place  on  the  calendar  fifty,  sixty,  or 
seventy  cases  for  a  morning  session?  A.  The  last  Sacramento  calendar 
was  not  di\dded  into  days;  I  do  not  remember  whether  the  previous  one 
was  or  not. 

Q.  Has  there  ever  been  any  division  into  days  of  the  Sacramento  calen- 
dar, or  have  more  than  two  or  three  days  been  allowed  for  the  Sacramento 
calendar  for  the  last  two  or  three  years  ?  A.  I  do  not  reme  mber  whether 
it  has  been  svibdivided  into  days  or  not.  I  have  attended  very  few  terms 
in  Sacramento  and  can  only  speak  from  general  information. 

Q.  At  the  last  session  of  the  Supreme  Court  in  Sacramento  were  there 
not  sixty-four  cases  for  the  morning  session  of  May  fifth  in  Department 
One,  and  sixty-six  in  Department  Two?  A.  I  do  not  remember  the  num- 
ber ;  I  know  there  was  quite  a  string  of  cases. 

Q.  And  the  Court  sat  in  bank  that  same  day  in  the  afternoon,  so  that 
the  morning  session  was  only  given  to  those  cases?  A.  I  was  not  present. 
I  heard  that  the  Court  adjourned  soon  after  the  opening  of  the  term. 

Q.  Practically  is  there  any  argument,  of  cases  before  the  Court  except 
those  cases  which  are  appealed  to  it  in  San  Francisco?  A.  I  have  had 
some  very  full  arguments  before  the  Court  here,  and  before  the  full  bench. 

Q.  When?     A.  Two  or  three  years  ago,  perhaps. 

Q.  But  I  mean  in  the  last  two  years?  A.  I  do  not  believe  I  have  appeared 
at  Sacramento  in  the  last  two  years:  I  do  not  remember  now  that  I  have. 
The  Sacramento  cases  I  haye  been  concerned  in  I  had  associate  counsel  in 
who  came  here,  but  I  did  not.  The}'  were  submitted  upon  briefs  filed  or 
to  be  filed. 

Mr.  Mizner — When  did  the  rule  with  reference  to  holding  terms  at  Los 
Angeles  and  San  Francisco  go  into  effect?  Was  it  during  your  term? 
A.  Yes. 

Q.  How  long  during  3'our  term  did  that  rule  obtain  ?  A.  I  really  can- 
not tell  with  accuracy. 

Q.  A  very  short  time,  was  it  not?  A.  It  must  have  been  about  three 
years,  and  possibly  more. 

Q.  Did  not  that  traveling  about  delay  the  action  of  the  Court?  A. 
Materially. 

Q.  If  the  sessions  of  the  Court  had  all  been  held  at  the  Capital  the 
business  could  have  been  dispatched  faster,  could  it  not?  A.  I  found 
much  greater  progress  in  Sacramento  than  anywhere  else. 
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John  A.  Stanly. 

Recalled. 

!Mr.  Tkrry — Have  you  expressed  an  opinion  as  to  the  competency  of 
Chief  Justice  Morrison  and  Justice  Sharpstein  to  discharge  the  duties  of 
their  office  ?  Answer — I  have  as  to  Chief  Justice  Morrison,  not  as  to  Jus- 
tice Sharpstein. 

Q.  What  was  your  opinion :  that  Chief  Justice  Morrison  was  compe- 
tent, or  incompetent?  A.  My  opinion  was  that  he  was  incompetent  and 
incapacitated. 

Q.  Upon  what  was  that  opinion  based?  A.  It  was  based  upon  two 
things:  First,  the  general,  almost  universal,  expression  of  opinion  of  the 
members  of  the  bar  of  San  Francisco  until  about  two  or  three  weeks  ago, 
or  until  this  question  was  agitated  ;  second,  upon  information  which  I  had 
received  frgm  credible  sources  that  his  Associate  Justices  upon  the  Supreme 
bench  had  themselves  had  under  serious  consideration  the  question  whether 
they  should  or  should  not  petition  the  Legislature  to  remove  him  from 
office  bv  reason  of  his  incapacitv. 

Mr.  Terry— That  is  all. 

INIr.  Mizner — Will  you  state  the  credible  sources  that  you  obtained  that 
information  from?  A.  No,  I  will  not.  All  of  those  conversations  with 
members  of  the  bar  are  of  a  confidential  character;  and  the  fact  whether 
that  course  had  or  had  not  been  a  subject-matter  of  consideration  by  his 
Associate  Justices  is  capable  of  easy  proof  by  themselves. 

Q.  Was  Justice  Sharpstein  included  among  the  number?  A.  Xo,  he 
was  not. 

Q.  Then  there  was  one  of  the  remaining  Supreme  Justices  who  did  not 
express  that  opinion?  A.  I  did  not  say  that  they  all  had  expressed  that 
opinion;  if  I  did,  I  made  a  mistake.  I  said  that  the  Associate  Justices,  or 
some  of  them,  had. 

Q.  How  many?     A.  I  do  not  know. 

Q.  Two,  or  more?  A.  I  do  not  know;  but  they  had  had  under  serious 
consideration  the  propriety  of  themselves  petitioning  the  Legislature  to 
remove  Chief  Justice  Morrison  unless  he  resigned  before  the  meeting  of  the 
next  Legislature. 

Q.  You  do  not  know  how  many  Justices  participated  in  that?  A.  I  do 
not. 

Q.  Whether  two,  three,  four,  five,  or  six?  A.  I  do  not.  The  impression 
made  on  my  mind  was  that  it  was  all  of  them  except  Chief  Justice  IMorri- 
son  himself. 

Q.  I  asked  you  just  now  if  Justice  Sharpstein  was  included  in  the  num- 
ber, and  you  said  no?  A.  I  did  not  give  the  names  of  any  of  them,  and 
do  not  know  the  names  of  any;  but  my  impression  was,  as  the  information 
came  to  me.  that  all  of  the  Associate  Justices,  as  contradistinguished  from 
the  Chief  Justice,  had  had  the  matter  under  serious  consideration. 

Q.  This  information  came  from  some  one  whose  name  you  decline  to 
give?     A.  I  do. 

Q.  He  did  not  state  the  number  of  Justices,  but  you  only  inferred  it  was 
five  or  six?     A.  My  inference  was  that  it  was  all. 

Q.  With  reference  to  the  general  belief  of  the  bar  as  to  his  incapacity,  I 
will  read  you  a  few  names  and  ask  you  if  you  ever  consulted  with  or  heard 
any  of  the  gentlemen  express  any  such  opinion  :  T.  B.  Bishop,  J.  P.  Hoge, 
A.  H.  Loughborough,  R.  C.  Harrison,  E.  R.  Taylor,  W.  F.  Goad,  J.  W. 
Winans,  J.  M.  Burnett,  C.  L.  Ackerman,  W.  C.  Belcher,  A.  Rogers,  W.  C. 
Burnett,  W.  E.  Tavlor,  James  Whitnev,  William  ]\Iatthews,  C.  N.  Fox, 
Warren  Olney,  J.  B'.  Mhoon,  E.  J.  Pringle,  A.  P.  Catlin,  T.  B.  McFarland, 
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D.  McClure — did  you  ever  hear  any  of  those?  A.  I  do  not  think  I  have 
ever  spoken  to  any  of  those  gentlemen,  or  any  of  them  to  me,  upon  the 
subject. 

Q.  S.  M.  Wilson,  T.  I.  Bergin,  W.  W.  Cope?    A.  Yes,  as  to  W.  W.  Cope. 

Q.  Hall  McAnister,  John  Curry?     A.  No. 

Q.  W.  W.  Cope  is  the  only  one  of  the  list  I  have  read?     A.  Yes. 

Q.  What  is  your  opinion  that  Chief  Justice  Morrison  is  incapacitated, 
based  upon — from  his  physical  disability  and  his  sickness?  A.  It  was  not 
from  that,  for  I  do  not  know  anything  about  that. 

Q.  You  have  heard  of  his  being  paralyzed,  have  you  not?  A.  Yes.  The 
opinion  that  I  expressed  was  that  he  was  incapacitated.  But  I  beg  to  say 
right  here  that  I  never  expressed  the  opinion  that  he  should  be  removed, 
unless  he  was  pensioned.  Upon  the  contrary,  in  the  very  early  stages  of 
his  sickness,  I  advised  some  of  his  friends  against  his  resignation,  in  the 
hopes  that  his  retaining  his  position  would  compel  the  Legislature  to  pen- 
sion him. 

Q.  Did  you  hear  Dr.  Taylor  testify?     A.  I  did. 

Q.  Did  you  hear  him  testify  about  the  fit  of  sickness  Chief  Justice  Mor- 
rison had  last  January  ?     A.  I  did. 

Q.  Totally  disconnected  from  paralysis  ?     A.  Yes. 

Q.  Were  the  conversations,  or  any  of  them,  you  heard,  about  that  time? 
A.  I  think  not.  Almost  all  the  conversations  that  I  have  heard  upon  this 
subject  were  from  twelve  to  eighteen  months  ago. 

Q.  Do  you  think  that  long  and  protracted  sickness  tends  to  incapacitate 
a  lawyer  or  Judge  from  discharging  his  duties?  A.  It  depends  entirely 
upon  the  character  of  the  sickness.  If  it  affects  his  mind,  I  should  say  it 
did. 

Q.  Did  it  in  the  case  of  Chief  Justice  Morrison?  A.  I  do  not  know. 
That  is  medical  testimony. 

Q.  You  heard  two  Drs.  Taylor  testify  that  the  paralysis  did  not  affect 
the  mind  of  Chief  Justice  Morrison?     A.  I  heard  them  say  so. 

Q.  That  was  medical  testimony.  One  of  your  partners  has  been  seriously 
ill;  so  much  so  as  to  require  him  to  visit  the  Sandwich  Islands  two  or 
three  times?     A.  Yes. 

Q.  That  did  not  incapacitate  him?     A.  Not  in  the  slightest. 

Q.  His  brain  is  as  clear  as  ever?     A.  Undoubtedly. 

Q.  "He  was  sick  a  long  time,  and  very  seriously,  was  he  not?  A.  Very 
seriously  for  a  few  days. 

Q.  So  much  so  that  he  had  to  go  abroad  a  few  times?  A.  So  much  so 
that  I  think  he  was  forced  abroad  by  his  friends  in  order  to  get  rest;  but 
his  sickness  was  not  of  a  character  which  ever  affects  the  intellect. 

Q.  What  was  it?     A.  Simply  asthma. 

Q.  Very  weakening?     A.  Exceedingly  so. 

Q.  And  sufficient  to  prevent  his  attending  to  his  office  business  for  some 
time,  was  it  not?  A.  When  he  was  so  unwell  that  he  could  not  go  to  the 
office  without  danger  of  aggravating  his  disease  he  was  kept  at  home. 

Q.  But  his  mind  was  clear  as  a  bell  all  the  time?     A.  Perfectly. 


Mr.  Morris — Have  you  any  other  witness.  Judge  Terry  ? 
Mr.  Terry — I  do  not  know  of  any. 

Mr.  McGlashan — I  ask  Mr.  Mizner  if  there  are  any  farther  witnesses  on 
behalf  of  the  Justices? 
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Mr.  Mizner — Before  answering  the  question  I  would  like  to  know  if  the 
prosecution  are  through  with  their  case? 

Mr.  INIorris — I  understand  they  are. 

Mr.  McGlashan — Have  you  any  more  witnesses,  Judge  Terry? 

Mr.  Terry — I  have  never  had  any  witnesses.  I  closed  with  an  offer  of 
the  record.  But  I  should  like  to  have  witnesses  who  know  something 
about  the  matter;  and  the  only  ones  who  do  know  are  the  Justices  of  the 
Supreme  Court. 

Mr.  Mizner — If  the  committee  announces  that  the  testiniony  is  closed 
on  the  part  of  the  prosecution,  we  Avill  reply  at  once  as  to  what  the  friends 
of  the  Justices  have  to  say. 

Mr.  Terry — I  have  no  other  witnesses  here.  I  would  like  to  have  the 
testimony,  if  the  committee  desire  it,  of  those  who  have  been  most  inti- 
mately acquainted  ivith  Chief  Justice  Morrison  and  Justice  Sharpstein  dur- 
ing the  last  twelve  months. 

Mr.  Mizner — -It  would  certainly  be  a  very  delicate  matter  to  bring  their 
associates  on  the  bench  here. 

Mr.  Terry — I  do  not  know  that  there  is  any  question  of  delicacy  about 
it.     I  suppose  the}''  can  be  subpoenaed  the  same  as  other  witnesses. 

Mr.  Morris — If  there  is  any  further  testimony  we  are  willing  to  hear  it. 

Mr.  McGlashan — In  order  to  make  a  test,  I  move  that  it  is  the  sense  of 
the  committee  that  no  further  testimony  be  taken  on  either  side,  and  that 
the  committee  meet  to-morrow  morning,  at  nine  o'clock,  to  prepare  their 
report. 

Mr.  Mizner — The  friends  of  the  Justices  consent  to  that. 

!Mr.  McGlashan — I  will  say  that,  ha\dng  listened  carefully  to  all  the 
e^'idence,  I  can  see  nothing  therein  that  would  justify  us  in  sending  for  the 
Associate  Justices  of  the  Supreme  Court.  I  do  not  know  of  a  syllable  to 
justify  such  a  step,  but  I  would  like  to  hear  from  the  other  members  of  the 
committee,  if  they  dissent  from  the  proposition. 

Mr.  McJunkin — Possibly  the  gentlemen  representing  each  side  would 
like  to  say  something  on  the  question;  if  so,  it  is  proper  they  should  be 
heard. 

Mr.  Mizner — We  submit  it  without  argument. 

Mr.  Terry — I  do  not  wish  to  make  any  argument.  I  do  not  understand 
that  this  committee  was  appointed  to  decide  any  fact,  but  simply  to,  report 
testimony. 

Mr.  Gregory — So  far  as  I  am  personally  concerned  I  should  like  very 
much  to  hear  the  testimony  of  the  Associate  Justices.  If  it  is  possible  to 
bring  them  here  I,  for  one,  would  like  to  hear  them.  They  have  been 
associated  with  Judges  Morrison  and  Sharpstein,  and,  perhaps,  know  more 
about  their  condition  than  any  one  else.  I  believe  they  are  more  compe- 
tent to  judge  of  it  than  others,  and  I  should  dislike  to  see  the  testimony 
closed  at  this  time. 

The  motion  of  Mr.  McGlashan  was  put,  and  carried  by  the  following  vote: 

Ayes — Messrs.  Ashe,  Davis,  McGlashan,  McJunkin,  and  Chairman  Mor- 
ris— 5. 

Noes — Gregory — 1 . 
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Tuesday,  August  10,  1886. 
Committee  met  pursuant  to  adjournment. 

Present:     Morris,  McGlashan  Davis,  Ashe,  McJunkin,  and  Gregory. 
The  following  report  was  drawn  up  and  agreed  to,  and  the  Chairman 
directed  to  present  the  same  to  the  House: 

Mr.  Speaker:  Your  committee  appointed  to  investigate  the  charges 
against  Hon.  R.  F.  Morrison,  Chief  Justice,  and  Hon.  J.  R.  Sharpstein, 
Associate  Justice  of  the  Supreme  Court  of  the  State,  preferred  by  David  S. 
Terry,  after  full  and  complete  inquiry  and  the  examination  of  a  large 
number  of  witnesses,  respectfully  report : 

That  the  said  charges  are  groundless,  the  evidence  taken  and  herewith 
submitted  to  the  House  showing  neither  mental  nor  physical  incapacity  on 
the  part  of  either  Justice  to  perform  the  duties  of  his  office. 

Your  committee  therefore  recommend  the  adoption  of  the  following  reso- 
lution, and  ask  to  be  discharged  from  farther  consideration  of  the  subject: 

Resolved,  That  the  charges  heretofore  preferred  against  Hon.  R.  F.  Mor- 
rison, Chief  Justice,  and  Hon.  John  R.  Sharpstein,  Associate  Justice  of  the 
Supreme  Court  of  this  State,  be  and  they  are  hereby  dismissed,  being 
wholly  unsupported  by  evidence. 

MORRIS. 

DAVIS. 

McGLASHAN. 

McJUNKIN. 

ASHE. 
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REPORT  OF  SPECIAL  COMMITTEE 


APPOINTED   TO    INVESTIGATE 


Charges  Respecting  Cliaups  of  Positions  of  Bills 


ON   ASSEMBLY   FILE, 


AND    ALSO 


CHARGES  AGAINST  MEMBERS  OF  THE  ASSEMBLY. 


REPORT  OF  SPECIAL  COMMITTEE. 


Assembly  Chamber.  Sacramento,  ] 
March  2,  1887.  J 

]Mr.  Speaker:  Your  special  committee  appointed  to  investigate  charges 
respecting  changes,  or  attempted  changes,  of  positions  of  bills  on  the  file 
of  the  Assembly,  and  also  charges  against  members  of  the  Assembly,  as 
directed  in  resolutions  passed  by  the  House,  copies  of  which  resolutions 
are  as  follows: 

Whereas,  Charges  have  been  made  that  attempts  have  been  made  to  change  the  place 
of  bills  upon  the  files  of  the  Assembly;  therefore, 

Resolved,  That  a  committee  of  five  be  appointed  by  the  Speaker  to  investigate  the  said 
charges,  and  report  their  investigations  to  the  House  at  their  earliest  convenience. 

Resolved,  That  the  committee  appointed  to  inquire  into  the  charges  of  changing  bills  on 
the  file  be  and  they  are  further  directed  and  empowered  to  inquire  into  all  charges  made, 
directly  or  indirectly,  against  members  of  this  House,  and  to  all  facts  pertaining  to  the 
changing  of  bills  on  the  file,  and  they  are  further  directed  to  report  thereon. 

Have  made  a  careful  investigation  of  the  matters  referred  to  in  the  reso- 
lutions, examining  all  witnesses  fully  whom  we  had  reason  to  believe  could 
throw  any  light  on  the  matter  referred  to  us: 

First — There  is  no  evidence  before  the  committee  to  show  that  any 
member  of  the  Assembly  has  been  guilty  of  attempting  improperly  to 
have  the  position  of  any  bill  changed  on  the  file,  nor  to  show  that  the 
position  of  any  bill  has  been  so  changed,  and  all  members  of  the  Assem- 
bly should  be  exonerated  from  any  such  charge. 

Second — We  are  satisfied,  from  the  evidence  before  the  committee,  that 
attempts  have  been  made  to  tamper  with  the  files  while  they  were  in  course 
of  preparation. 

Third — It  appears  from  the  evidence  that,  on  one  occasion,  while  the 
file  for  the  succeeding  day  was  in  course  of  preparation,  some  person  mis- 
placed several  leaves  in  such  a  manner  that,  had  it  not  been  discovered 
before  the  file  was  printed,  a  great  number  of  bills  would  have  been  thrown 
out  of  their  proper  places  on  the  file,  but  we  were  not  able  to  obtain  any 
evidence  to  show  who  the  guilty  party  is. 

Fourth — We  are  satisfied,  from  the  evidence,  that  Ray  Falk,  one  of  the 
Assistant  Clerks,  willfully  and  wrongfully  attempted  to  change  the  posi- 
tion of  Assembly  Bill  No'  179  on  the  file,  while  the  file  was  in  process  of 
preparation,  on  the  eighth  day  of  February,  for  the  following  day.  This, 
we  think,  is  fully  established  by  the  testimony  of  Assistant  Clerks  Smith 
and  Brandon,  of  Chief  Clerk  Ryan,  and  of  Mr.  Falk.  Indeed,  Ave  think 
that  the  conclusion  is  irresistible  from  the  testimony  of  Mr.  Falk  himself. 

Fifth — We  think,  from  the  evidence,  that  all  the  clerks,  except  INIr.  Fa,lk, 
should  be  exonerated  from  any  charge  or  suspicion  of  improperly  changing 
or  attempting  to  change,  or  to  have  changed,  the  position  of  any  bill  on 
the  file. 


Sixth — There  is  no  e^'idence  before  the  committee  inculpating  any 
attache  of  the  Assembly  or  any  committee  clerk,  except  Ray  Falk. 

Seventh — We  think  that  Mr.  Allen  Henry  should  be  exonerated  from 
anv  charge  of  improper  conduct  with  regard  to  Assembly  Bill  Xo.  16. 

Eighth — We  believe  from  the  e\-idence  that  L.  E.  Bulkeley  attempted 
to  influence  Assistant  Clerk  Smith  to  advance  improperly  Bill  No.  295  on 
the  file,  but  there  is  no  evidence  that  the  bill  was  so  advanced. 

Ninth — The  committee  believe,  from  the  evidence,  that  Senator  !Mofhtt 
attempted  to  influence  Assistant  Clerk  Smith  to  displace  Assembly  Bill 
No.  16  from  its  proper  place  on  the  Assembly  File,  and  to  put  it  down  to 
a  lower  place  than  it  was  entitled  to,  but  that  such  change  was  not  made. 

Tenth — The  committee  think,  from  the  e^'idence,  that  all  j^ersons  who 
have  been  in  any  manner  implicated  by  any  testimony  taken  before  them, 
except  as  hereinbefore  stated,  should  be  fulh'  exonerated. 

The  committee  submit  herewith  duplicate  copies  of  the  testimony  taken 
before  them.   . 

The  committee  also  recommend  the  adoption  by  the  Assembly  of  the 
following  resolution: 

Fesohed,  That  Eav  Falk  be  and  he  is  hereby  dismissed  from  his  position  as  Assistant 
Clerk. 

RUSSEL  HEATH. 
L.  L.  EWING. 
J.  M.  ELLSWORTH. 
W.  D.  MORRIS. 
JOHN  DAVIS. 


TESTIMONY 


MATTER  OF  CHARGES  AGAINST  RAY  G.  FALK. 

Saturday,  February  19,  1887. 

Frank  D.  Ryax. 

Sworn. 

Question — Do  you  know  anything  of  any  change  or  attempted  change 
of  bills  on  the  file?  Answer — I  do  not  suppose  you  refer  to  the  Colusa 
County  bill,  Mr.  Hart.     I  do  not  know  any  change  or  attempted  change. 


Frank  J.  Brandon. 

Sworn. 

I  know  nothing  of  an}'  change  on  the  file.  I  may  have  known  of 
attempted  changes.  I  did  not  see  the  bill  actually  changed.  The  file 
appeared  the  next  day  as  it  ought  to. 

Q.  Do  you  know  of  any  leaves  having  been  cut  out  of  this  bill?  A.  I 
do.  When  the  file  was  made  up,  Mr.  Smith  checked  off  his  file  by  mj- 
notes,  and  said  that  there  was  something  wrong  :  there  Avere  several  pages 
wrong.  It  would  change  the  position  of  a  great  many  bills  on  the  file. 
As  to  who  did  it.  I  do  not  know. 

Q.  State  whether  you  know  of  ^Ir.  Falk's  having  attempted  to  change 
the  position  of  any  bill  on  the  file.  A.  I  do.  I  was  sitting  at  the  desk. 
I  do  not  think  that  any  one  else  was  at  the  desk.  I  am  not  certain  as  to 
that.  I  noticed  that  some  one  came  up  to  the  desk.  I  did  not  see  who  it 
was  at  the  time.  I  went  on  Avith  my  writing,  still  looking  to  the  right 
without  turning  my  eyes  in  that  direction.  The  file  was  being  prepared 
for  the  printer's  file  next  day.  I  saw  that  some  one  was  handling  it.  I 
knew  that  Mr.  Smith  was  the  only  one  that  had  a  right  to  do  it.  I  saw 
that  some  one  was  doing  something  Avith  the  file.  Couldn't  exactly  see 
what  he  Avas  doing,  so  as  to  SAA^ear  positiA'cly.  The  party  Avas  Mr.  Falk.  I 
did  not  see  him  Avriting  on  it,  nor  do  I  think  that  he  did  write  on  it. 

Q.  ^^'as  he  cutting  out  auA'  part  of  the  file,  or  pasting  it,  or  changing  it 
in  any  way?  A.  He  Avas.  I  saAv  that  ]Mr.  Falk  Avas  at  the  file  ;  he  had  a 
knife  in  his  hand,  and  Avas  using  it  as  he  stood  oA'er  the  file,  and  had  a 
small  piece  of  paper  in  his  hand.  There  Avas  a  mucilage  brush  there  ;  I 
think  he  had  the  brush  in  his  hand  at  some  time  during  the  time  that  he 
Avas  standing  over  the  file,  but  Avill  not  swear  to  it  positively.  I  think 
that  I  saw  him  use  the  brush  on  a  piece  of  paper  when  he  Avas  standing 
OA'^er  the  file,  but  aa'III  not  SAvear  positiA^ely.  I  did  not  examine  the  file 
for  some  minutes  thereafter.  Within  a  fcAV  minutes  ^rr.  Ryan  and  Mr. 
Ed.  J.  Smith  came  to  the  desk.  I  do  not  think  that  any  one  else  touched 
the  file  from  the  time  that  I  saAV  Mr.  Falk  AA'as  there  till  those  gentlemen 
came.  My  suspicions  Avere  aroused,  and  I  think  that  I  Avould  haA'e  no- 
ticed if  any  one  else  had  been  there.     Mr.  Ryan  had  some  talk  Avith  Mr. 
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Falk  which  I  did  not  understand.  INIr.  Smith  spoke  to  me  about  the  mat- 
ter first.  The  file  is  at  all  times  in  what  might  be  called  a  mutilated  con- 
dition. The  memoranda  of  what  occurs  in  the  House  are  hurriedly  made 
on  one  of  the  printed  bills,  and  frequently  Mr.  Smith,  to  save  writing,  will 
cut  out  a  portion  of  a  printed  file  and  paste  it  on. 

Q.  Have  you  had  any  conversation  with  Mr.  Falk  since  that  time  about 
the  matter?"  A.  I  have.  He  said  if  there  was  anything  in  the  charge  that 
it  would  be  different.  I  told  him  that  if  I  was  put  on  the  stand  I  should 
tell  the  truth  and  nothing  else.  He  said  he  wanted  me  to  tell  the  truth. 
He  said  that  no  bill  had  been  raised  on  the  file.     I  told  him  that  was  so. 

Q.  When  you  say  that  no  bill  was  raised  in  the  file,  do  you  mean  that 
the  position  "of  the  "bill  on  the  file  was  changed  at  the  time  Mr.  Falk  was 
there,  or  do  you  mean  that  the  file  as  finally  completed  for  the  printer  was 
correct  ?  A.  I  mean  that,  according  to  Mr.  Smith's  statement,  the  file  was 
correct  when  it  was  completed. 


Ed.  J.  Smith. 

Sworn. 

I  am  the  clerk  that  has  charge  of  making  up  the  files  for  the  printer.  I 
have  all  the  files.  [Shows  the  printer's  copy  of  the  file  prepared  in  the 
afternoon  of  February  eighth  and  February  ninth.] 


Mr.  Brandon. 
Recalled. 

And  examines  the  file  produced  by  ]Mr.  Smith,  and  testifies  as  follows: 
Answer — When  I  first  looked  at  the  file  the  two  minutes  after  I  saw  ]Mr. 
Falk  standing  over  it  with  his  knife,  it  was  in  the  same  condition  so  far  as 
Assembly  Bill  No.  179  is  concerned  as  it  was  in.  Mr.  Smith  seemed  excited, 
and  feared  that  he  would  be  accused  of  having  made  a  change,  and  said 
that  it  was  not  the  first  time  that  such  a  thing  had  occurred,  and  at  his 
request  I  put  my  initial  on  the  margin  so  as  to  be  able  to  identify  it.  I 
cannot  say  whether  ]Mr.  Falk  was  present  at  this  time  or  not.  I  am  not 
sure  whether  I  put  my  initials  there  immediately  or  not. 


Ed.  J.  Smith. 

Recalled. 

The  file  before  produced  by  Mr.  Smith  was  shown  him,  and  he  testified 
as  follows: 

A.  This  is  a  part  of  a  file  as  I  had  prepared  it  for  February  ninth :  there 
are  seven  bills  shown  on  it.  The  first  six,  as  I  prepared  it,  were  on  one 
whole  piece  of  paper  cut  from  a  printed  file  and  pasted  on  a  large  sheet. 
The  third  bill,  counting  from  the  top,  is  Assembly  Bill  179.  As  the  file 
now  appears,  the  memorandum  of  that  bill  is  on  a  separate  narrow  slip 
of  paper,  pasted  on  the  large  sheet.  The  piece  of  paper  that  I  had  pasted 
on  it,  containing  the  memorandum  of  the  six  bills,  had  been  cut  and  a 
narrow  strip  taken  out,  and  the  same  or  a  similar  piece,  with  the  same 
printed  matter  on  it,  pasted  on  to  the  large  sheet  in  the  place  from  which 
the  strip  had  been  cut.  I  do  not  know  who  cut  the  strip  out  nor  who 
pasted  it  in.  On  the  eighth  of  February  I  w^as  in  the  lobby;  saw  ^h\ 
Ryan  and  Mr.  Falk  talking  together  at  my  desk.     Previous  to  that  I  had 


seen  Mr.  Falk  there.  Soon  after  I  went  to  the  desk  and  saw  what  had 
been  done  to  the  file.  Mr.  Ryan  and  Mr.  Brandon  were  there.  Mr.  Bran- 
don said  to  me  that  there  was  something  wrong  about  my  file;  that  some 
one  had  tried  to  cut  out  a  bill  and  change  it,  and  that  Frank  Ryan  came 
up  and  stopped  it.  I  think  he  showed  me  where  an  attempt  had  l)een 
made  to  cut  out  a  bill.  I  was  somewhat  excited  and  do  not  remember 
exactly.  The  next  morning  I  told  INIr.  Jordan  about  it,  to  protect  myself. 
I  told  him  that  I  had  heard  that  ^Nlr.  Falk  had  done  it.  I  did  not  know, 
and  do  not  know  now,  whether  Mr.  Falk  did  it  or  not.  All  I  know  is  what 
I  heard.  About  a  week  pre\dous  to  that  I  discovered  that  a  change  had 
been  made  in  my  file.  Ever\'  other  page  was  wrong.  I  tore  up  the  whole 
file  and  made  a  new  one.  I  do  not  know  who  did  it.  It  made  me  cau- 
tious. I  asked  Mr.  Ryan  about  the  matter  of  the  cutting  out  of  the  strip 
of  the  file  for  February  ninth,  and  he  said  that  he  asked  Falk  what  he 
was  doing,  and  that  Falk  replied  that  he  was  not  doing  anything. 

Q.  Mr.  Smith,  do  you  know  whether  any  offer  of  money  or  any  thing  of 
value  had  been  made  to  any  clerk  of  the  Assembly  to  change  the  files  of 
the  House?  A.  Yes;  offers  have  been  made  to  me.  In  all  cases  where  all 
parties  asked  to  have  changes  made,  I  have  referred  the  parties  to  the 
Chief  Clerk,  and  have  refused  to  change  the  file  without  his  order.  Mr. 
Ryan  would  examine  the  file,  and  if  the  change  asked  was  improper, 
would  refuse. 

Q.  How  many  times  has  money  been  offered  to  you  to  make  changes  in 
the  file?  A.  Every  day  during  this  session  nearly;  sometimes  three  or 
four  times  a  day.     It  would  average  about  every  day. 

Q.  Was  money  offered  3^ou  on  the  eighth  day  of  February  to  make  any 
change  in  the  file  which  was  to  be  made  up  for  the  ninth  of  February? 
A.  No  mone}^  was  offered  me  on  that  day,  but  other  considerations  were 
offered  me,  and  promises  made  me  if  I  would  make  changes.  I  would 
give  them  taffy  and  tell  them  that  I  would  do  it,  but  never  did. 

Q.  How  much  money  was  ever  offered  you  to  make  any  change  in  the 
files?  A.  The  highest  sum  offered  me  this  session  to  make  any  change 
was  $200. 

Q.  Has  any  member  of  the  Legislature,  Senator  or  Assemblyman, 
approached  you  with  money  during  this  session  to  change  the  place  of 
any  bill  of  the  file?  A.  Yes;  members  of  both  the  Assembly  and  the 
Senate. 

Q.  During  this  session  of  the  Legislature  do  you  know  whether  any  bill 
has  been  changed  on  the  file?  A.  Xo  bill  has  been  changed;  I  could  go 
home  with  -1^1,500  in  my  pocket  if  I  chose;  as  it  is  I  am  going  home 
without  anything. 

By  Mr.  Ellsworth:  You  say  3'ou  were  offered  $200  to  change  the  posi- 
tion of  a  bill?  A.  I  was  offered  $200  to  leave  a  bill  off  the  file  so  that  it 
would  never  be  on  the  file  again.  It  was  an  insurance  bill.  It  was  the 
bill  that  Mr.  Mann  desired  to  have  pass.  It  was  an  Assembly  Bill,  Xo. 
122.  A  lawyer  wrote  me  from  San  Francisco  to  use  his  name  for  $100  to 
beat  your  bill — Bill  Xo.  74.  He  asked  me  to  do  what  I  could  to  defeat 
this  bill.  He  did  not  specify  any  particular  thing  that  he  wanted  done. 
He  made  no  reference  to  the  file. 

Q.  Do  you  think  of  anything  else  respecting  the  attempted  change  of 
Bill  179  on  the  file?  If  so,  please  state  it.  A.  A  few  days  before  the 
eighth  of  February  I  was  approached  in  regard  to  tliis  bill,  and  promised 
that  I  would  change  its  place  on  the  file  In'  advancing  it.  I  did  not  intend 
to  do  it,  and  did  not  do  it.  Always  when  the  House  adjourns  people  come 
to  me  and  want  me  to  do  this  or  that  and  I  give  them  any  kind  of  an 


answer  to  get  rid  of  them.  The  next  day  the  party  came  to  me  and  said: 
"  I  see  that  you  did  not  do  as  you  said  you  would."  I  made  some  excuse. 
The  party  watched  me  so  closely  that  the  night  of  February  the  seventh 
I  asked  Mr.  Ryan  to  go  with  me  to  the  State  Printer's  to  see  me  deliver 
the  file  without  it  being  changed.  He  went  with  me,  as  did  also  Mr. 
Brack.  I  went  once  to  Mr.  Hart,  the  author  of  the  bill,  and  asked  him 
if  he  would  stand  by  me  if  I  would  advance  the  bill  on  the  file  and  there 
should  be  a  row  about  it.  I  went  to  him  for  the  purpose  of  getting  points, 
not  with  the  intention  of  doing  it  if  Mr.  Hart  should  answer  in  the  affirm- 
ative. Mr.  Hart  replied  to  me  that  he  would  not  stand  by  me;  that  he 
wanted  to  get  the  bill  through  by  honorable  means,  and  that  he  would 
have  nothing  to  do  with  such  business. 

By  Mr.  Heath  :  Was  any  money  offered  you  to  advance  this  bill  on 
the  file?     A.  No  money  was  offered  or  promises  of  money  were  made. 

Q.  Do  you  know  of  money  or  other  valuable  consideration  being  made  to 
other  of  the  clerks  during  this  session  to  change,  alter,  or  remove  any  of 
the  bills  before  the  Assembly,  in  any  manner?  A.  No,  sir.  I  do  not  think 
they  have  been.  The  system  in  vogue  at  the  desk  is  such  that  I  would 
know  if  there  had  been.  My  position  is  the  only  one  in  which  any  money 
can  be  made,  if  a  man  is  so  disposed. 

By  Mr.  Ellsworth  :  You  have  stated  that  you  were  offered  $200  to 
leave  Assembly  Bill  No.  122  off  the  file  altogether.  Who  offered  you  that 
money?  A.  The  first  party  was  Thomas  Agnew.  He  is  connected  with 
the  insurance  company  of  which  A.  J.  Bryant  is  President.  The  same 
evening,  W.  B.  Hunt  told  me  that  whatever  Agnew  said  he  would  see  that 
it  was  carried  out.  The  next  morning  they  picked  up  a  row  because  I 
didn't  leave  this  bill  off  the  file.  As  to  Bill  No.  179,  Mr.  Ray  Falk  told 
me  to  advance  it  as  far  as  I  could  on  the  file,  and  he  would  see  that  I  was 
fixed.     He  afterwards  complained  that  I  had  not  done  it. 

By  Mr.  Heath  :  During  this  session,  has  Falk  approached  you  with 
regard  to  any  other  bill,  in  a  similar  way?  A.  He  and  Jake  Shaen  asked 
me  to  do  all  I  could  to  get  Assembly  Bill  No.  472  through,  and  said  that 
there  was  $50  in  it  for  me. 

By  Mr.  Ellsworth  :  I  am  not  satisfied  with  regard  to  Assembly  Bill 
No.  179.  A.  (By  Mr.  Smith.)  Mr.  Ryan  and  myself  were  standing  in 
the  lobby;  we  went  there  for  the  purpose  of  watching  Falk.  I  suspected 
Falk,  and  asked  Ryan  to  go  out  in  the  lobby  with  me.  I  thought  if  Falk 
was  left  there  it  was  not  unlikely  that  he  would  attempt  something  while 
Ryan  and  I  were  standing  in  the  lobby.  Falk  was  standing  by  the  desk; 
I  saw  him  take  my  steel  ink-eraser,  I  saw  him  cutting  on  the  file  with  it. 
I  said  to  Ryan  that  it  was  time  for  him  to  go  up  there  and  see  what  was 
being  done.  He  went  up  to  the  desk  and  spoke  to  Falk,  and  pointed  with 
his  finger  and  shook  his  head,  and  appeared  to  be  angry.  Falk  turned 
red;  I  saw  him  wet  his  finger  and  make  a  motion  as  if  he  were  pasting 
the  paper.  I  then  went  up  to  the  desk,  and  Brandon  told  me  that  some- 
body was  fooling  with  my  file.  I  asked  him  who  it  was;  he  said  to  ask 
Ryan;  that  he,  Brandon,  saw  him  doing  it;  that  he  cocked  his  eye  and 
saw  him,  and  that  he  gave  Falk  hell.  I  asked  Ryan  about  it,  and  he  said 
Falk  did  not  accomplish  his  object.  Bill  Higgins  asked  me  if  I  could  not 
destroy  that  file.  He  wanted  me  to  get  into  a  carriage  and  go  with  him 
to  the  Capitol  and  get  the  file.  That  was  the  evening  of  the  sixteenth  or 
seventeenth  of  this  month.  This  occurred  at  Frank  Rhoads'  saloon,  on  the 
corner  of  Second  and  J  Streets.  He  asked  me  not  to  know  anything  about 
the  matter,  and  wanted  to  know  if  I  had  stated  anything  to  any  person 
about  it.     I  told  Falk  that  I  had  talked  with  members  of  the  committee 


about  it,  and  that  Mr.  Ellsworth  knew  that  I  had  it,  the  file;  that  I  told 
him  so.  I  had  made  a  business  engagement  which  will  probably  take  me 
away  from  Sacramento  soon,  but  intend  to  stay  here  until  the  investigation 
is  over. 


Mr.  Ryan. 

Recalled. 

I  recollect,  now,  that  Mr.  Smith  called  my  attention  to  it;  that  he  said 
to  me  that  he  thought  Falk  was  going  to  do  something  with  the  file.  I 
Avas  standing  in  the  lobby.  A  moment  after  I  went  to  the  desk  I  saw 
that  Falk  had  the  file  in  his  hand.  I  think  I  asked  him  what  was  the 
matter  with  the  file.  He  said  Mr.  Hart  was  going  to  make  a  motion  to 
take  the  Colusa  bill  up  out  of  order.  I  told  him  that  no  one  except  Mr. 
Smith  or  myself  had  any  right  to  touch  the  file.  I  think  he  said  he  was 
not  trying  to  change  it. 


Monday  Evening,  February  21,  1887. 

Edwin  J.  Smith. 

Sworn. 

]\Ir.  Ellsworth  :  There  was  one  thing  in  your  testimony  the  other 
night  which  I  do  not  think  I  have  got  quite  right.  I  understood  you  to 
say  that  you  and  Mr.  Ryan  went  to  the  lobby  together,  when  you  saw 
Falk  at  the  file.  I  misunderstood  you.  You  said  that  Mr.  Ryan  was 
standing  by  the  heater  there,  and  I  thought  you  meant  the  heater  at  the 
desk.  I  understand  you  did  say  afterwards  that  Mr.  Ryan  was  standing 
by  the  heater  in  the  lobby.  Answer — No,  sir.  I  was  standing — at  least 
I  was  sitting — in  Mr.  Ewing's  seat  there,  talking  to  Mr.  LaBlanc. 

Q.  I  mean  in  regard  to  Mr.  Ryan?  A.  I  will  tell  you  how  I  hunted 
Mr.  RA^an  up  at  the  time. 

Q.  Where  was  INIr.  Ryan  standing?  A.  He  was  sitting  talking  to  two 
ladies  together,  over  there  where  the  water  is. 

Q.  Where  is  that?  A.  On  the  right-hand  side  going  out,  right  abreast 
of  Mr.  Campbell's  seat. 

Q.  Was  it  there  that  you  asked  him  to  go  into  the  lobby?  A.  Right 
before  these  two  ladies;  yes. 

Q.  Then  I  have  it  right?  A.  Yes,  and  he  got  up  and  walked  out  over 
to  the  door  of  the  Sergeant-at-Arms'  room. 

Q.  You  said  something  about  ]\Ir.  Moffitt,  which  I  did  not  catch,  and 
have  not  got  it  down  here.  Do  you  remember  what  your  statement  was 
with  regard  to  ]\Ir.  ^loftitt?     A.  Yes. 

Q.  Will  you  please  state  that  as  concise  as  you  can  ?  A.  One  day,  a 
few  weeks  ago,  iNIr.  Moffitt  came  over  to  the  Assembly  Chamber,  and 
picked  up  my  file — my  daily  file,  my  memorandum  file — and  took  his 
pencil  and  made  a  mark  opposite  the  bill.  He  says:  "  I  want  you  to 
keep  that  bill  down  as  far  as  you  can,  and  I  Avill  let  you  know  when  it  is 
time  to  go  ahead."  I  says:  "All  right,  I  will  do  it."  The  next  day  he 
came  over,  and  he  says  to  me:  "You  didn't  do  as  you  agreed  to  do."  I 
says:  "No,  sir;  I  did  not  do  it,  but  I  will  do  it  this  evening  for  you." 
The  next  morning  he  did  not  come  over,  but  he  sent  a  note  to  me  by  a 
Page. 

Q.  Have  you  the  note  with  you?  A.  Yes;  here  is  the  note  [presenting 
the  note  to  the  Chairman.]     The  note  was  marked  P]xhibit  "A." 
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Q.  You  can  read  that  note  now.  A.  This  note  is  written  on  a  letter- 
head of  the  committee  of  which  Mr.  Moffitt  is  Chairman — City  and 
County  and  Township  Government.  The  note  reads  this  way:  "  Dear  Ed.: 
Please  don't  forget  to  shove  down  that  bill.  You  did  not  do  it  last  even- 
ing. Moffitt."  The  moment  I  got  this  note  I  took  it  over  to  Mr.  Henry's 
seat,  and  I  showed  it  to  him. 

Q.  Mr.  Henry  of  Butte  ?  A.  Allen  Henry,  a  member  of  the  Assembly. 
I  says:  "Mr.  Henry,  here  is  a  letter  I  got  from  Moffitt."  I. says:  "  What 
do  you  think  of  it?"  He  says:  "  Don't  you  attempt  to  do  anything  until 
I  see  you  later."  Those  are  the  very  words  Mr.  Henry  said  to  me.  I 
took  the  note  up  to  the  desk,  and  I  showed  it.  I  have  got  ahead  of  my 
story.  The  day  before  Mr.  INIoffitt  sent  this  note  to  me,  Mr.  Frank  INIars- 
ton,  the  Assistant  Clerk,  was  sitting  at  the  desk  at  the  time  ]\Ir.  Moffitt 
came  in  and  marked  on  my  file,  and  I  says:  "Yes,  I  will  attend  to  it;" 
and  when  Mr.  Moffitt  went  away,  Marston  says  to  me:  "  Ed.,  I  fixed  that 
for  you."  He  did  not  know  what  it  was  at  the  time  he  made  this  remark, 
buthe  did  it  to  pump  me.  He  says:  "I  was  in  the  barber  shop,  last 
night,  and  Moffitt  met  me  there,  and  asked  me  who  was  the  best  man  to 
attend  to  the  files  in  regard  to  bills,"  and  he  says  that  he  told  Moffitt  it  was 
me,  and  he  says:  "Whatever  yo\i  get  out  of  it,  you  get  it  through  me," 
and  I  looked  Frank  Marston  in  the  face,  and  I  says:  "  Frank,  you  do  not 
know  what  Mr.  Moffitt  is  talking  about,  and  you  do  not  know  anything 
about  it."  I  says:  "You  are  just  trying  to  find  out  what  it  is,  but  you 
nor  nobody  else  will  find  it  out,"  and  he  told  me  a  few  days  afterwards 
that  he  did  not  know  it  at  the  time. 

Q.  That  he  did  not  know  it?  A.  No;  he  just  wanted  to  find  out.  He 
had  an  idea  that  we  were  making  money. 

Q.  Is  that  your  supposition,  or  do  you  know  it  for  a  fact  ?  A.  He  made 
that  remark — that  I  and  Frank  Brandon  were  making  all  the  money,  and 
he  wasn't  making  any.  He  said  that  two  or  three  times,  but  whether  he 
said  it  jokingly  or  not,  I  do  not  know;  but  when  I  got  this  note  from  Mr. 
Moffitt,'he  sent  it  over  by  a  Page,  and  about  an  hour  afterwards  Mr.  ]Moffitt 
came  over  to  the  Assembly  Chamber  just  as  we  were  about  adjourning, 
and  he  said:  "  Smith,  I  have  to  make  a  showing  to  some  people,  and  I 
wish  you  would  sit  down  and  write  a  note,  and  address  it  to  me.  to  show 
that  I  have  been  to  see  you,  and  that  you  agreed  to  do  this  for  me,  and 
you  didn't  do  it;"  and  I  sat  down  and  I  wrote  a  note,  saying  what  I  had 
agreed  to  do,  and  was  sorry  that  I  could  not  do  it,  but  said  I  would  hold 
the  amended  bill,  as  soon  as  it  was  amended,  until  he  would  reply  to  me. 
He  must  have  the  note  in  his  possession. 

Q.  Who  was  that  note  addressed  to?  A.  That  was  a  letter  written  at 
his  own  request.     It  was  written  at  his  own  request. 

Q.  The  bill  was  not  printed,  was  it?  A.  Yes;  still  it  held  its  place  on 
the  file.     It  did  not  lose  its  place  at  all. 

Q.  Was  that  actually  the  case?  A.  Yes.  The  next  day  after  that  note 
was  written  by  me  there  was  a  young  man — I  do  not  know  his  name,  but 
I  see  him  here  in  the  Capitol  every  day;  he  looks  a  good  deal  like  this 
man  Townsend,  Mr.  Hearst's  Private  Secretary — a  good  deal  like  him,  but 
he  hasn't  got  the  same  kind  of  hair — came  to  me  and  asked  me  to  let  him 
look  at  the  amended  and  engrossed  bill — this  bill.  No.  16.  He  got  the 
bill  out — 

Q.  Who  was  that?  A.  I  do  not  know  his  name.  He  is  a  newspaper 
man,  but  I  see  him  here  every  day.  I  know  him  in  a  minute  when  I  see 
him.  When  he  was  looking  "^at  the  bill,  I  asked  him  what  was  wrong 
about  it.     Well,  he  says:  "  I  want  to  see  how  the  amendments — "  (another 
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amendment  was  added  to  the  bill  the  preceding  day),  and  he  says:  "I 
want  to  see  how  this  amendment  come  in;"  and  after  he  saw  it  he  went 
off  satisfied;  and  as  he  was  starting  off  he  says  to  me:  ''You  wrote  a  note 
to  Mr.  ISIofhtt,  agreeing  to  do  something  for  him,  and  apologizing  for  not 
doing  it."  I  says,  "  Yes."  That  man  can  corroborate  me  if  he  is  subpoe- 
naed before  the  committee.     I  saw  Mr.  Mofhtt  most  every  day  since  then. 

Q.  Can  you  describe  that  man  ?  A.  He  looked  a  good  deal  like  Mr. 
Hearst's  Private  Secretary.  You  see  him  there  in  the  Assembly  Chamber, 
at  the  lower  end. 

Q.  You  remember  it,  and  give  us  the  name  of  that  young  man.  A.  I 
will.  Mr.  Mofhtt  has  seen  me  most  every  day  since  then,  and  every  time 
he  sees  me  he  says:  "  Old  smoothy,  you  not  only  lost  something,  but  I 
lost  something."  Last  evening  I  was  sitting  on  the  railing  between  the 
lobby  and  the  Assembly  Chamber,  with  a  young  man  by  the  name  of 
Albert  Bruck.  He  is  a  clerk  of  the  Committee  on  Viticulture  and  Vini- 
culture of  the  Assembly.  He  and  I  generally  ate  supper  together  every 
evening,  and  I  was  waiting  for  him  to  get  ready  to  go  down  to  supper. 
Well,  I  was  sitting  there  waiting  for  the  messenger  to  come  and  take  the 
file  to  the  printing  office.  That  was  the  reason  I  was  waiting  there,  and 
Mofiitt  came  along  with  some  man.  I  think  his  name  is  Henry  Shwartz. 
I  am  not  positive  about  that,  and  he  said  in  a  very  loud  tone  of  voice,  that 
could  be  heard  half  way  up  to  the  Speaker's  desk,  "  Ed.,  you  not  only 
beat  yourself  out  of  $75,  but  you  beat  me  out  of  $100  or  $200." 

Q.  Was  anybody  else  sitting  near,  within  hearing,  at  that  time?  A. 
Well,  I  did  not  pay  any  attention  to  only  this  young  fellow  with  me.  We 
were  sitting  as  close  as  we  are  here. 

Q.  ^\' hat  time  of  day  was  it  ?  A.  It  was  in  the  evening,  about  seven 
o'clock. 

Q.  The  House  was  not  in  session?  A.  No,  sir.  I  do  not  think  there 
Avas  an  evening  session  that  night.  I  was  waiting  for  the  messenger  from 
the  printing  office  to  come  up  and  take  my  papers  down  stairs. 

Q.  Have  you  any  idea  that  any  one  else  was  within  hearing  when  Mr. 
Moffitt  made  that  remark  to  you?     A.  Only  this  party  that  was  with  him. 

Q.  The  party  that  was  with  him?  A.  Yes.  I  think  it  was  Henry 
Shwartz,  but  I  am  not  positive.     I  cannot  say. 

Q.  Have  you  any  idea  that  there  was  any  one  else  in  the  Assembly 
Chamber  at  all?  A.  Yes,  I  guess  so;  there  were  quite  a  number  there. 
I  know  that  Frank  Brandon  was  up  at  the  desk.  I  do  not  know  but  what 
you  might  have  been  there,  but  I  did  not  pay  any  attention  to  it. 

Q.  Had  iNIr.  ]\Ioffilt  at  any  time,  or  has  he  at  any  tin;e,  offered  you  any 
money  or  in  consideration  of  any  means  of  value  to  keep  that  bill  down  on 
the  file,  or  to  keep  it  out  of  its  proper  place?  A.  No,  sir;  he  said  I  would 
get  something  in  it.  As  soon  as  he  got  these  people  to  come,  he  would 
attend  to  me  after  that. 

Q.  When  did  he  say  that  to  you?  A.  He  said  it  when  he  first  asked 
me  to  put  the  bill  down  on  the  file. 

Q.  Has  he  ever  made  3'ou  any  ofler  or  promise  of  that  kind  subsequently? 
A.  No,  only  every  time  he  would  meet  me;  different  times  he  would 
come  over  to  the  Assembly  Chamber,  or  meet  mo  down  town,  and  would 
kind  of  chastise  me,  or  talk  to  me  for  not  doing  it.  He  says,  "You  will 
not  only  lose  yourself,  but  you  will  make  me  lose  something."  He  says, 
■'  The  sooner  you  do  it,  the  sooner  the  money  will  come  up."  Those  are 
the  words  he  used. 

Q.  Did  you  do  it?     A.  No,  sir:  I  did  not  do  it. 

Q.  Did  you  ever  change  the  bill  at  all  from  its  proper  place  on  file  ?    A. 
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No,  sir;  there  is  not  a  bill  that  I  ever  changed  on  file.  I  was  going  to  ask 
the  committee  to  take  the  files  and  go  through  and  check  them  off",  and 
see  for  themselves.  There  has  not  a  bill  been  changed  on  that  file  during 
the  whole  session. 

Q.  Do  you  know  Mr.  Moffitt's  handwriting  ?  A.  I  am  positive  that  is 
JNTofiitt's  handwriting.     Yes. 

Q.  You  spoke  of  a  mark  which  he  made  opposite  that  bill  on  file?  A. 
Yes. 

Q.  What  mark  did  he  make?  A.  A  cross  mark  right  on  the  margin 
opposite  the  bill. 

Q.  When  was  that?  A.  I  think  that  was  a  couple  of  days  before  the 
bill  was  amended  exempting  wholesale  dealers. 

Q.  That  is  the  opium  bill  ?     A.  No.  16.     Yes. 

Q.  Are  you  sure  that  is  the  number  ?     A.  Yes. 

Q.  An  Assembly  bill  ?  A.  An  Assembly  bill.  It  is  on  the  Assembly  File 
now. 

Q.  Was  there  anything  else  transpired  between  you  and  Mr.  INIoffitt  with 
reference  to  that  bill  ?     A.  No,  sir.     Only  what  I  have  told  you. 

Q.  Now,  you  have  mentioned  Mr.  Henry's  name  ?     A.  Yes. 

Q.  You  spoke  of  taking  this  note  that  you  had  received  from  Mr.  Moffitt 
to  Mr.  Henry?  A.  Yes;  I  went  down  to  Mr.  Henrj^'s  desk — Mr.  Allen 
Henry. 

Q.  You  showed  him  that  note,  did  you?     A.  Yes. 

Q.  What  was  it  Henry  said  to  you  when  you  showed  him  the  note  ?  A. 
He  read  the  note.  He  admitted  Saturday  night  he  read  the  note.  He 
read  the  note,  and  I  asked  him  what  he  thought  about  it.  He  says,  "  Don't 
you  attempt  to  do  anything  with  that  bill  until  I  tell  you."  He  says, 
"  They  have  got  to  come  and  fix  me  first  before  you  can  do  anything." 
You  can  see  the  note  is  crumpled  up — I  rumpled  the  note  up  and  put  it  in 
my  pocket. 

Q.  Do  you  know  whether  he  had  an  interview  with  Mr.  ]\Ioffitt  respect- 
ing that,  of  your  own  knowledge?     A.  I  do  not  think  he  had  that  night. 

Q.  Do  you  know  of  your  own  knowledge  ?  A.  No,  sir  ;  only  what  I  am 
going  to  tell  you.  I  had  an  interview  a  night  or  two  afterwards  with  Mr. 
Henry,  and  he  asked  me,  of  his  own  motion,  how  I  was  getting  along  Avith 
the  opium  bill?  "Well,"  I  said,  "it  is  just  as  it  was  before.  I  see  you 
have  been  passing  it  on  file."  Mr.  Henry  had  been  passing  it  on  file  every 
day. 

Q.  You  mean  it  had  been  passed  on  file  at  Mr.  Henry's  request?  A.  At 
his  request  it  had  been  passed  on  file.  He  says,  "Those  fellows  haven't 
come  up  yet ;"  and  he  says,  "  Before  I  go  ahead  they  have  got  to  come  up 
and  fix  me."     That  is  all  the  talk  we  had. 

Q.  Did  he  say  anything  further  about  it?     A.  No,  sir. 

Q.  Did  he  say  who  was  to  fix  him?  A.  No,  sir.  That  is  all  the  talk  I 
had  with  him. 

Q.  Have  you  seen  an  article  in  the  "Chronicle"  this  morning?  A.  Yes, 
I  read  that. 

Q.  The  statement  there  is,  "They  can  go  to ;   they  must  come  up 

with  $500  before  they  can  do  anything."  A.  He  never  said  that  to  me  at 
all.  All  he  said  was,  "They  had  to  come  up  and  fix  him  before  they 
went  on." 

Q.  Do  you  recollect  the  date  of  that  conversation  at  the  Golden  Eagle? 
Was  it  at  the  Golden  Eagle  Hotel?  A.  Yes,  it  was  at  the  Golden  Eagle 
Hotel. 
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Q.  Do  3'ou  recollect  the  date  of  that  conversation?  A.  I  think  it  was 
last  Monday  evening. 

Q.  Last  Monday  evening?     A.  Yes,  I  think  it  was. 

Q.  Was  it  since  this  note?  A.  Yes  ;  I  have  had  that  note  for  a  couple 
of  weeks.     It  was  since  that  note. 

Q.  That  was  Monday  evening,  the  fourteenth?  A.  I  would  not  be  posi- 
tive about  the  date,  but  I  think  that  was  the  date. 

Q.  Have  you  any  means,  Mr.  Smith,  by  which  you  can  fix  the  date? 
A.  I  will  tell  you  what  I  think  it  is.  I  think  it  was  the  night  of  the  day 
that  Colonel  Cooley  got  leave  of  absence  for  his  ^Military  Committee  to  go 
to  Los  Angeles. 

Q.  What  makes  you  think  it  was  that  day?     A.  The  reason  I  think  it 

was  that  day,  I  was  going  into  the ,  and  he  met  me  in  the  saloon, 

going  there:  and  he  called  me  oft"  to  one  side,  and  he  asked  me  if  I  was  a 
friend  of  Sconchin  Maloney;  and  we  had  some  talk  about  it,  and  it  seems 
to  me  that  he  and  Colonel  Cooley  had  some  words  coming  up  on  the  train 
the  preceding  week,  and  he  was  hanging  around  there  waiting  for  Sconchin 
he  come  in,  and  I  think  Henry  came  in  that  night. 

Q.  Are  3'ou  positive  of  the  day,  when  you  had  this  talk  with  Cooley 
about  Sconchin?     A.  That  is  what  I  think  it  w^as,  that  night. 

Q.  The  night  of  the  day  on  which  he  got  leave  of  absence  to  go  to  Los 
Angeles?     A.  Yes.     The  Journal  will  show  what  day  it  was. 

Q.  You  are  not  positive?  A.  No;  but  I  think  it  was  that  night.  I  am 
kind  of  positive,  but  I  would  not  want  to  say  that  for  a  fact. 

Q.  Can  you  tell  the  day  that  you  received  that  note  from  INIr.  INIoffitt? 
It  is  not  dated.  A.  I  can  tell  the  day  that  I  received  the  note  from  Mr. 
Mothtt.  The  day  I  received  that  note  from  Mr.  Moffitt  was  the  day  when 
they  had  to  stop  proceedings  in  the  Assembly  for  about  two  minutes  in 
order  to  know  if  a  bill  was  printed.  A  couple  of  ladies  were  out  in  the 
room  and  wanted  to  see  me,  and  I  went  out  to  bring  them  in,  and  they 
had  to  wait  for  me  to  come  in  to  see  if  the  bill  was  printed.  It  was  about 
three  o'clock  in  the  afternoon,  and  it  is  within  the  last  three  weeks. 

Q.  That  you  received  the  note  ?     A.  Yes. 

Q.  Was  the  bill  amended?  The  bill  has  been  amended,  has  it  not, 
since  it  was  introduced?     A.  It  has  been  amended ;  yes. 

Q.  Was  the  bill  amended  before  or  after  you  received  that  note  from 
Mr.  Moffitt?     A.  Just  about  the  same  time. 

Q.  About  the  time  you  received  that  note  from  INIr.  INIoffitt?  A.  Yes. 
The  reason  I  know  it  was  amended  was  that  he  came  over,  and  the  next 
conversation  he  had  with  me,  and  he  looked  at  the  bill,  and  he  says, 
''  Well,  I  am  satisfied  with  the  bill  as  amended.  It  Avill  suit  me  whether  it 
goes  through  or  not."     So  it  was  amended  at  the  time. 

Q.  You  say  it  was  amended  at  the  time,  or  was  it  after?  A.  The  next 
time  I  saw  him  after  I  got  that  note  it  was  amended. 

Q.  The  first  time  you  saw  him  after  the  receipt  of  that  note  it  had  been 
amended?    A.  Yes. 

Q.  Had  it  been  amended  at  the  time  you  received  the  note?  A.  That 
I  cannot  say.     I  do  not  know. 

Q.  You  know  whether  it  had  been  amended  within  three  or  four  days 
after  that?     A.  Well,  I  saw  Moffitt  within  a  day  after  I  got  that  note. 

Q.  You  think  it  was  amended  within  twenty-four  hours  after  that  note 
was  received?  A.  Yes.  It  might  have  been  amended  when  I  got  the 
note. 

Q.  You  say  after  you  got  the  note  he  was  satisfied  with  the   bill  as 
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amended?  A.  Yes.  He  did  not  care  whether  it  went  through  or  not.  If 
it  did  not  go  through  it  was  just  as  good  to  him  as  if  it  did  go  through. 

Q.  Did  you  ever  have  any  talk  with  Mr.  Henry  about  the  amendments 
to  the  bill?  A.  Xo.  sir.  I  never  talked  ^vith  Mr.  Henry  about  the  amend- 
ments to  the  bill  at  all.  All  the  talk  I  had  with  Mr.  Henry  is  what  I  say 
now  about  that  particular  bill. 

Q.  And  that  conversation  was  after  the  bill  was  amended,  was  it?  A. 
Yes. 

Q.  "Was  that  bill  amended  in  the  Assembly?  A.  Yes.  It  isn't  on  the 
Senate  File  yet.  It  has  been  the  first  "bill  on  the  General  File  every  day. 
You  might  notice  it. 

Q.  Then  it  was  a  week  or  ten  days  at  least  after  the  bill  was  amended 
that  you  had  that  conversation  with  ^Ir.  Henry  at  the  Golden  Eagle?  A. 
About  that  time,  yes. 

Q.  At  least  a  week  or  ten  days?     A.  Yes.  about  that  time. 

Q.  Have  you  had  a  conversation  with  Henr}-  since  that  time  about  it? 
A.  Xot  about  the  bill,  no.  I  had  conversations  with  him  about  business, 
and  about  talking  to  you  folks,  but  not  to  amount  to  anything  like  that. 

Q.  What  do  yoit  mean  by  ''about  talking  to  us  folks?"  A.  Well,  he 
would  go  to  them  and  ask  them  what  was  the  trouble  with  the  bill,  that  it 
had  come  in  wrong. 

Q.  You  mean  about  the  business  of  the  House,  generally?  A.  Yes. 
about  our  general  business. 

Q.  Mr.  Henry  said  nothing  about  the  amendments  in  any  conversation? 
A.  No,  sir:  not  at  all. 

Q.  Did  Mr.  Moffitt  ever  ask  you  to  change  the  iX)sition  of  any  other  bill 
on  file?     A.  No,  sir:  that  is  the  only  bill. 

Q.  Did  Mr.  Henry  ever  ask  you  to  change  the  position  of  any  bill  on  the 
file?     A.  No,  sir;  he  never  did. 

Q.  Or  offer  you  any  money  for  it?  A.  No.  sir:  Mr.  Henry  never  said 
anything  that  way  at  all  to  me. 

Q.  Did  Mr.  Henry  ever  intimate  to  you  in  a  conversation  that  his  object 
was.  or  that  he  desired  to  catch  these  people  who  were  trying  to  defeat  his 
bill?  A.  Well,  my  own  inference  was  that  Mr.  Henry  wanted  to  be  in  the 
same  boat  with  Mr.  Moffitt:  he  wanted  to  get  something.  It  looked  that 
way  to  me.  He  says.  '"  You  fellows  can't  do  nothing  until  I  am  fixed  with 
those  fellows,  too."     That  is  just  what  he  said. 

Q.  Did  he  speak  as  though  he  was  serious  about  it.  or  in  a  jocose  man- 
ner?    A.  I  do  not  know:  we  were  talking  between  ourselves. 

Q.  I  asked  you  whether  Mr.  Henry  apj^eared  from  his  manner  to  be 
serious  about  what  he  said,  or  whether  he  appeared  to  be  saying  it  in  a 
jocose  manner?  A.  Well.  I  never  talked  with  Mr.  Henry  at  all.  It  has 
always  been  business  that  I  was  talking  to  him  about.  I  would  think 
from  the  wa^^  he  spoke  that  he  was  in  earnest  about  it.  although  he  might 
not  have  been.  I  know  he  said  it  that  way.  He  shook  his  head  and  says: 
''  No.  you  don't  do  nothing  until  they  fix  me."  "  Moffitt  ain't  going  to 
make  it  all."  he  says — something  like  that.  I  know. 

The  Chairman:  Mr.  Smith,  you  stated  the  other  night  that  you  had 
notes  in  yom-  possession  in  regard  to  this  business?     A.  Yes. 

Q.  Will  you  proditce  them?  A.  I  have  got  no  more  about  this  than  I 
have  about  other  matters. 

Mr.  Ellsworth:  Mr.  Smith,  you  know  there  is  a  bill  pending  in  the 
Assembly  with  reference  to  what  is  known  as  the  Aurelia  Pfeiffer  claim  ? 
A.  Yes.  Bill  29-5 — An  Act  to  provide  for  the  pa^-ment  to  ]SIiss  Aureha 
Pfeiffer  for  water  appropriated  from  her  land  by  "the  State  University  at 
Berkelev  —  $17,000.      It  is  Assemblv  Bill  295.  introduced  bv  Mr.  LaBlanc. 
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Q.  Do  you  know  L.  E.  Bulkeley?  A.  Yes,  he  has  talked  frequently 
about  it. 

Q.  Has  he  ever  said  anything  to  you  about  changing  the  position  of 
that  bill  on  the  file?     A.  Yes;  he  begged  and  begged  of  me  to  do  it. 

Q.  What  did  he  beg  you  to  do?  A.  To  advance  it  on  the  file  as  much 
as  I  possibly  could. 

Q.  Orally  or  in  writing?  A.  Both  orally  and  in  writing,  and  he  has 
jawed  me  because  I  didn't  do  it,  and  threatened  to  lick  me  for  promising 
to  do  it,  and  then  not  doing  as  I  would  promise. 

Q.  Have  you  promised  him  that  you  would  do  it  ?  A.  I  have  promised 
him  several  times,  just  to  get  rid  of  him,  in  the  Assembly  Chamber.  He 
has  come  right  up  to  the  desk  and  asked  me,  and  I  would  say:  "0,  for 
God's  sake;  I  will  do  it."  I  used  to  get  mad  at  him.  He  used  to  request 
members  to  ask  Ed.  Smith  to  come  out,  that  a  gentleman  wanted  to  see 
him.  He  knew  I  would  not  come,  unless  somebody  would  ask  me  to 
come. 

Q.  You  say  you  promised  him  that  to  get  rid  of  him?     A.  Yes. 

Q.  Did  you  intend,  when  j^ou  promised  that,  to  do  anything  of  the 
kind?     A.  No,  sir. 

Q.  Did  you  ever  do  anything  of  the  kind — that  is,  to  change  that  bill  ? 
A.  No,  sir ;  I  did  not  intend  to  do  it. 

Q.  Did  he  make  you  any  offers,  or  offer  to  give  you  anything,  if  you 
advanced  the  bill  on  file?     A.  Yes. 

Q.  What  has  he  given  you?  A.  He  has  given  me  some  money  already, 
but  not  on  that  account.  I  will  tell  3"0U  the  connection  in  which  he  gave 
it  to  me.  Not  on  that  account.  Well,  it  might  be  construed  to  be  on  that 
account,  and  still  not  be. 

Q.  Well,  state  the  facts.  A.  I  first  became  acquainted  with  him  in 
San  Francisco.  I  met  him  frequently,  and  I  used  to  know  him  when  I 
was  a  boy,  working  in  a  law  office.  He  came  to  me  one  day,  and  he  wanted 
me  to  send  down  to  him  a  printed  copy  of  every  bill  that  was  introduced 
in  the  Legislature.  He  wanted  a  printed  copy  sent  down  to  him  twice  a 
week  by  mail,  and  I  says,  "  Well,  it  is  pretty  expensive,  and  you  will  have 
to  leave  me  some  money  to  pay  postage  and  such  things  as  that  in  sending 
the  copies  down."  "Well,"  he  says,  "you  have  got  the  privilege  of  send- 
ing these  for  nothing,  have  you  not?"  I  says,  "No;  we  are  not  the  United 
States  CTOvernment;"  we  have  to  pay  for  everything  that  we  send  from 
here."  "Well,"  he  says,  "you  send  them  down  b}^  Wells,  Fargo  &  Co., 
to  collect,  and  I  will  pay  for  them  myself,  down  there.  In  the  meantime, 
you  get  me  up  all  the  bills  you  can."  Tbere  were  some  one  hundred  and 
sixty  bills  introduced  at  that  time.  His  bill  had  not  been  introduced  yet. 
After  I  had  got  one  of  the  Pages  to  get  those  bills  for  him,  he  asked  me 
if  I  would  not  ask  one  of  the  newspaper  men  to  publish  his  name  in  the 
papers  as  being  attorney  up  here  on  legislative  business,  and  he  went  down 
to  the  city,  and  came  back  about  three  or  four  days  after  that,  and  he 
called  me  out  in  the  Sergeant-at-Arms'  room,  and  he  said,  "I  am  going 
down  to  the  city  this  afternoon,  and  my  bill  was  introduced  to-day,"  and 
he  says,  "  You  have  got  these  things  for  me,  and  you  send  these  others 
down,  and  then  I  will  write  to  you  back  in  reply,  and  here  is  $5  to  pay 
your  expenses."  And  he  gave  me  $5,  and  I  took  it.  He  says,  "That  will 
pay  for  oysters  for  you,"  and  I  concluded  that  I  had  earned  $5  for  put- 
ting myself  out  of  the  way  in  getting  all  these  things  for  him,  and  I 
took  the  -$5.  A  few  days  after  that  he  was  up  here,  and  he  connnenced 
then  talking  about  this  bill  of  his,  this  Bill  295.     He  says,  the  committee 
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are  going  to  report  back  in  the  morning,  favorably,  and  he  wanted  me  to 
put  it  on  file,  as  far  up  as  I  could.  The  bill  did  not  come  back  the  next 
morning. 

Q.  Did  not  come  back  ?  A.  Xo,  sir.  I  did  not  know  what  the  bill  was. 
and  I  asked  him  what  bill  it  was,  and  he  says,  "  M}-  God,  didn't  3'ou  put 
that  bill  up  on  the  file  ?  "  1  says,  "Xo."  In  the  first  place  1  did  not  see  the 
bill;  in  the  next  place,  I  did  not  know  whether  it  was  on  the  file  at  that 
time  or  not.  He  went  to  ]\Ir.  Young,  the  Chairman  of  the  Committee  on 
Claims,  and  found  out  that  it  had  not  been  reported,  but  would  be  the  next 
day,  and  it  was  reported.  The  bill  was  on  file  in  its  regular  order.  After 
it  was  reported  back,  he  said  he  was  going  down  to  San  Francisco,  and  he 
told  me  that  when  he  came  back  from  'Frisco — fis^e  or  six  sheets  five  or 
six  pages — he  would  give  me  $50,  and  when  it  was  read  the  first  time, 
advanced  to  the  second  reading,  he  would  give  me  $50  more.  He  said 
also  "  That  will  be  the  easiest  one  hundred  dollars  you  ever  made  in  your 
life,  because  the  money  will  be  paid  to  you  the  moment  it  is  done." 

Q.  Have  you  an}^  written  communications  from  him  on  the  subject? 
A.  Yes.  I  have. 

Q.  Please  produce  them.  A.  The  first  one  is  this  one.  [Producing  the 
letter,  marked  Exhibit  "  B.  "] 

Q.  Mr.  Smith,  read  this  exhibit  in  e^ddence.  "  Palace  Hotel,  Friday 
evening.  Ed.  J.  Smith — My  dear  sir :  I  don't  find  Bill  295  among  those 
passed  to  first  reading.  Please  don't  neglect  this.  Will  go  up  Sunday,  S 
o'clock  train.     INIeet  me  at  Golden  Eagle.     L.  E.  Bulkeley." 

This  is  the  second  note  I  received,  marked  Exhibit '"  C." 

Q.  Mr.  Smith,  read  exhibit  "  C."  "February  9,  1887.  Palace  Hotel, 
San  Francisco.  Ed.  J.  Smith — Dear  sir:  Don't  fail  to  get  Bill  295,  to  pay 
estate  of  Aurelia  PfeiflFer,  etc.,  on  the  file,  so  it  can  be  called  up  for  first 
reading  before  Saturday.  Inform  Mr.  LaBlanc,  so  that  he  can  call  it  up. 
or  he  might  be  absent  from  the  House.  Please  attend  to  this,  as  I  may 
not  be  able  to  go  up  before  Sunday.  Yours,  truly,  L.  E.  Bulkeley."  Then 
there  is  a  postscript  to  the  letter:  ''  Mail  me  a  copy  of  the  amended  bill  as 
soon  as  it  is  printed."  There  is  the  next  note  that  I  received.  That  is  the 
last  one — marked  exhibit  "  D."  "  Palace  Hotel.  San  Francisco,  Februarv 
12,  1887.  My  dear  Xed:  I  find  it  will  be  much  to  the  interest  of  Bill  29o 
for  me  to  remain  over  till  Monday  morning.  Please  inform  !Mr.  LaBlanc. 
Drive  that  -business  and  I  will  see  you  as  soon  as  I  arrive.  Don't  spare 
anything.  Bulkeley."  "Drive  that  business"  and  "don't  spare  any- 
thing "  he  has  got  heavily  underlined. 

Q.  Are  those  the  only  written  communications  you  received  from  Mr. 
Bulkeley  in  reference  to  that  bill,  Mr.  Smith?  A.  The  only  ones  that  I 
have  kept.  I  have  received  small  notes  brought  in  by  Pages  that  I  have 
thrown  away  and  never  kept — a  little  memorandum  that  he  would  write 
in  the  lobby.     I  never  kept  them. 

Q.  Do  you  recollect  the  contents  of  any  of  them?  A.  Well,  I  recollect 
the  contents  were  that  he  wanted  the  file  to  be  changed.  He  would  say, 
"  Don't  forget  to  do  it  to-night,  and  next  morning  lay  it  on  the  printer."  I 
used  to  lay  it  on  the  printer  always  with  him. 

Q.  What  do  vou  mean?  A.  Well,  I  used  to  say  the  printer  would  see 
the  number — 3'ou  know  the  center  of  the  file  would  be  very  seldom 
touched;  you  know  there  would  be  a  great  many  pages  that  would  be  the 
same,  that  there  would  be  no  bills  taken  off  from  at  all — and  I  used  to 
say,  "  The  printer  would  see  the  pages  out  of  place,  and  would  put  the 
pages  back  in  their  proper  places."  And  he  used  to  say,  "  Xow,  next  morn- 
ing when  I  get  up  I  will  put  my  file  in  my  pocket  and  compare  it  with  the 
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file  in  the  morning,  and  if  I  find  you  didn't  put  this  up  on  the  file  I  don't 
want  you  to  say  that  the  printer  did  it.  I  don't  want  to  trust  you  any 
more."  And  he  kept  bothering  me  so  much  that  I  finally  told  him  to 
quit;  that  I  did  not  want  anything  more  to  do  with  him.  I  would  like  to 
state  in  connection  with  this  matter:  since  last  Saturday'  night  there  was 
a  gentleman  came  to  the  middle  gate  of  the  Assembly  Chamber  and  sent 
a  Page  up  for  me.  I  looked  up,  and  I  looked  up  and  I  saw  it  was  another 
man  in  the  lobb}^  wanted  to  see  me — motioned  to  see  me,  and  motioned  for 
me  to  come  out.  They  were  reading  bills  and  I  was  busy,  and  I  did  not 
like  to  leave  my  file,  so  I  Avaited  until  they  got  on  to  some  long  bill,  and 
then  I  went  out  there  where  he  was,  and  we  came  up  stairs,  and  half  way 
up  the  steps  going  up  stairs,  on  the  first  platform,  he  says,  *'  Smithy,"  he 
says,  "  what  are  you  going  to  do  to-night  before  that  committee?"  I  says, 
'"What  do  you  mean?" 

Q.  That  was  when?  A.  This  afternoon,  about  three  or  four  o'clock. 
"Well,  he  says:  "About  this  Bulkeley  matter.  He  is  pretty  worried  about 
it,  and  he  says  he  wants  to  know  if  you  cannot  stop  it."  I  says,  "  There 
is  never  a  thing  in  the  world  will  stop  me  now."  I  says:  "  They  have  bull- 
dozed me;  and  he  is  the  man  that  has  threatened  my  life — threatened  to 
kill  me — and  he  has  gone  so  far,  I  am  going  right  on  ahead,  and  I  cannot 
tell  any  more  than  T  have  told  Saturday  night  about  him."  "Well,"  he 
says,  "you  have  got  some  letters  that  you  got  from  him."  I  says,  "Yes." 
He  says:  "  You  better  give  those  letters."  I  says:  "  What  do  you  take  me 
for?"  "  Well,"  he  says,  "there  is  something  in  it  for  me  if  I  can  get  those 
letters."  He  says:  "  You  can  say  very  easy  to  the  committee  that  you 
lost  them."  I  says:  "  Xo,  sir;  I  told  one  of  the  members  of  the  committee 
vesterday  that  I  wanted  him  to  keep  the  letters,  and  he  says  it  will  be 
better  for  me  to  keep  them,  for  fear  if  he  lost  them  they  would  think  there 
was  something  wrong,"  and  I  left  him.  I  wanted  to  go  back;  I  did 
not  care  to  have  any  talk  with  him  at  all.  I  went  back  to  my  desk,  and 
when  we  adjourned  this,  he  was  waiting  there  for  me.  I  saw  him  waiting, 
and  I  tried  to  dodge  him.  and  tried  to  get  out  of  his  way,  and  when  I  came 
up,  he  met  me  and  walked  'ndth  me  down  as  far  as  the  corner  of  Eighth  and 
K,  Chenowith's  saloon,  and  the  conversation  all  the  way  down  was  about 
these  letters.  He  wanted  to  know  if  I  could  not  avoid  answering  any  ques- 
tions about  those  letters  of  Bulkeley.  I  told  him  I  could  not.  "Well,"  he 
says,  "isn't  there  anything  in  the  world  can  stop  you  from  doing?"  I 
says,  "No,  sir;  nothing." 

The  Chairman:  Which  is  this  man  that  you  are  talking  about  now? 
A.  That  man  is  an  ex-Senator — T.  K.  Nelson.  He  is  a  lobby  man  up 
here  now. 

Mr.  Ellsworth:  Where  does  he  reside?  A.  He  is  from  San  Fran- 
cisco. 

The  Chairman:  An  ex-Senator  from  San  Francisco?  A.  He  has  been 
a  Senator.  He  was  a  member  of  the  Constitutional  Convention,  and  Sen- 
ator in  1880,  1881,  and  1883.  He  wanted  those  letters  very  bad,  and  said 
Mr.  Bulkeley  was  very  much  worried  about  them. 

Mr.  Ellsworth:  You  say  Mr.  Bulkeley  has  threatened  to  kill  you? 
A.  There  has  been  word  brought  to  me  for  me  to  be  very  careful  of  Bulke- 
ley; that  he  is  laying  for  me,  and  that  I  won't  leave  Sacramento  alive  il 
he  ever  gets  hold  of  me. 

Q.  Did  he  ever  personally  make  any  threats  to  you  ?     A.  I  have  not 
spoken  to  Mr.  Bulkeley  since  last  Friday  evening,  excepting  last  Sunday 
evening  at  the  Golden  Eagle  Hotel;  he  demanded  those  letters  from  me 
in  the  presence  of  this  man,  who  was  in  here  just  now — McCausland. 
2^ 
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Q.  You  say  at  the  Golden  Eagle  Hotel  last  Sunday  evening,  in  the 
presence  of  Mr.  McCausland,  he  demanded  of  you  the  letters?  A.  Yes. 
He  and  Mr.  McCausland  came  out  of  one  door  and  I  passed  them  and  got 
about  ten  feet  from  Bulkeley,  when  he  called  me  back,  and  he  says, 
"  Smith,  have  you  got  those  letters?"  I  says,  "  Yes."  He  says,  "  I  want 
you  to  give  them  to  me."  I  says,  "They  are  in  a  safe  place  now — safer 
than  they  are  in  your  hands." 

Q.  Did  McCausland  hear  that?  A.  He  was  right  there  with  him, 
within  about  ten  feet.  I  intended  to  ask  McCausland  if  he  heard  him. 
But  he  heard  him,  of  course;  because  McCausland  is  a  newspaper  man, 
and  he  can  hear  everything. 

Q.  Is  that  all  you  know  about  this,  or  any  attempts  to  advance  Bill  295 
on  the  file?     A.  Yes. 

Q.  Is  that  all  you  know  about  attempts  to  advance  that  one  bill,  or  about 
getting  that  bill  advanced?     A.  Yes,  that  is  all  I  know  about  that  bill. 

Q.  You  stated,  I  think  the  other  night,  about  some  State  officer  having 
offered  you  $1,000  to  change  the  word  "and"  to  "or."  A.  That  was  not 
this  session.  That  was  the  session  of  1881,  I  think;  yes,  I  guess  it  was 
last  session — yes,  it  was  last  session — that  is  so. 

Q.  What  bill  was  that?  A.  It  was  in  the  General  Appropriation  Bill.  I 
could  not  now  tell  what  section  it  was,  or  where  it  happened,  unless  I  could 
see  the  original  bill  in  the  Secretary  of  State's  office.  I  could  tell  from 
that;  but  I  could  not  tell  now  from  my  memory. 

Q.  If  you  could  see  the  original  bill,  you  could  tell,  could  you?     A.  Yes. 

Q.  Was  Mr.  Sparks  the  Speaker  in  1881,  too?  A.  Yes;  I  think  it  was 
the  1881  session;  I  do  not  think  it  was  the  last  session. 

Q.  How  could  you  tell,  if  you  would  see  the  bill,  which  was  the  bill? 
A.  Well,  because  I  checked  the  amendments  in  that  bill  myself;  I  checked 
them  all.  I  am  positive  it  was  in  1881  session  now,  because  it  was  in  the 
Senate.  I  was  Assistant  Secretary  of  the  Senate.  He  was  a  State  Senator 
at  that  time,  and  he  is  an  appointed  State  officer  now. 

Q.  Did  you  make  the  change?  A.  No,  sir;  not  much.  I  could  tell  now 
if  I  would  see  those  appropriation  bills  of  those  two  sessions. 

Q.  The  general  appropriation?     A.  The  General  Appropriation  Bill;  yes. 

Q.  It  materially  changed  the  intention  of  the  appropriation?  A.  It 
would  have  changed  it;  yes. 

Q.  Was  the  change  made  by  anybody?  A.  No,  sir;  it  was  not,  because  I 
think  I  made  the  remark  to  the  Secretary  of  the  Commission  for  which  the 
money  was  to  be  expended  by  the  appropriation  they  were  to  have,  after 
we  had  adjourned  and  went  home. 

Q.  What  remark?  A.  I  did  not  tell  them  all  the  circumstances,  but  I 
said  there  was  an  attempt  made  to  change  the  reading  of  his  item  of 
appropriation — the  item  in  the  bill  relating  to  his  appropriation. 

Q.  The  appropriation  for  his  commission?  A.  Yes;  and  he  looked  at  it, 
and  he  says  that  would  affect  them  very  seriously;  they  would  have  been 
out  some  money. 

Q.  What  commission  was  it?  A.  Well,  I  would  not  like  to  answer  that 
question,  Mr.  Ellsworth,  until  to-morrow,  because  I  think  that  the  party  is 
going  to  be  up  here  to-morrow,  and  I  would  not  like  to  testify  to  that  now. 

Q.  I  asked  you  the  question  who  the  man  was  that  asked  you  to  make 
the  change.  I  asked  you  what  commission  this  appropriation  was  for  the 
benefit  of?  A.  Well,  it  was  in  connection  with  the  expenditure  of  some 
money,  either  by  the  Viticulture  Commission — it  is  a  State  commission — 
or  by  a  commission  for  the  State  University  in  the  experimenting  of  wines; 
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but  which  one  it  was,  I  could  not  tell  you,  but  I  could  tell  from  the  bill,  if 
I  got  liold  of  the  bilh 

Q.  You  say  it  was  for  an  expenditure  for  the  Viticulture  Commission? 
A.  That  is  what  I  think. 

Q.  Or  for  some  branch  of  the  University  that  is  connected,  or  has  some- 
thing to  do  with  viticultural  matters?  A.  Yes,  it  is  either  that  or  in  con- 
nection with  the  Labor  Commission. 

Q.  The  Labor  Commission?  A.  Yes;  Enos' office.  Enos  is  Labor  Com- 
missioner now  under  Governor  Stoneman,  and  if  I  see  this  Secretary  that 
I  spoke  to,  I  can  tell  from  a  conversation  with  him  in  a  minute  which  it  is. 

Q.  You  do  not  know  for  a  certainty  which  commission  it  is?  A.  No;  I 
have  not  paid  any  attention  to  it  since.  If  I  would  go  in  the  Secretary 
of  State's  office  to-morrow  and  examine  those  records  of  that  session  I 
could  find  out  very  easily. 

Q.  Who  was  the  man  that  asked  you  to  make  that  change?  A.  I  would 
not  like  to  tell  that,  JNIr.  Ellsworth. 

Q.  I  do  not  suppose  3'ou  do  wish  to  tell  it,  Mr.  Smith,  but  it  is  a  matter 
which  I  think  it  is  your  duty  to  tell?  A.  I  told  the  name  of  the  party  the 
other  night,  and  it  has  caused  me  a  great  deal  of  hard  feeling  now.  I  saw 
a  letter  written  to  one  of  the  members  of  the  present  Legislature,  in  which 
he  not  only  feels  hard  against  me,  but  he  contradicts  what  I  said  Saturday 
night,  and  I  would  not  like  to  get  into  any  controversy  with  those  fellows. 

Q.  It  cannot  be  helped,  Mr.  Smith.  You  have  told  now  so  nearly  who 
it  was  that  in  justice  toother  pai'ties  you  ought  to  give  the  name?  A. 
There  was  no  change  made. 

Q.  I  understand  that  there  wasn't  any  change  made;  but  you  have 
stated  that  a  certain  State  officer  who  was  appointed  to  an  office,  and 
whose  term  will  soon  expire,  requested  you  to  make  that  change.  Now, 
injustice  to  other  men,  who  hold  appointed  offices,  the  name  ought  to  be 
given,  if  for  no  other  reason,  so  that  the  suspicion  should  not  rest  on  half 
a  dozen  men,  when  there  is  only  one  of  them  guilty?  A.  Well,  now,  you 
pass  that  over  again  until  to-morrow,  Mr.  Ellsworth. 

Q.  I  think  not.     A.  I  would  not  like  to  answer  it  this  evening. 

The  Chairman:  ]\Ir.  Smith,  I  think  it  your  duty  to  give  the  committee 
that  man's  name?  A.  I  would  like,  as  a  favor,  that  you  would  wait  until 
to-morrow. 

Mr.  Ellsworth:  We  will  pass  it  for  the  present  until  later  in  the  even- 
ing. A.  Because  I  will  tell  you  what  I  did,  Mr.  Heath,  with  all  due  re- 
spect to  the  committee  :  I  expected  this  matter  was  going  to  be  brought 
out  anyhow  ;  I  looked  for  it,  and  I  consulted  to-day  with  an  attorney  and 
wanted  to  know  what  my  rights  would  be  in  the  matter,  and  he  said  he 
would  give  me  an  opinion  in  the  morning. 

Q.  About  what,  do  you  mean?  A.  In  regard  to  giving  this  name,  and  I 
would  like  to  wait  until  I  hear  from  him. 

Q.  You  stated  that  you  had  been  approached  by  members  of  the  Senate 
and  House  both  with  offers  of  valuable  consideration  to  change  the  posi- 
tion of  bills  on  the  file?  How  many  members  of  the  Assembly  have 
ap})roached  you  in  that  manner  with  those  offers?  A.  There  was  one 
Senator. 

Q.  I  mean  members  of  the  Assembly  who  have  approached  you  in  that 
manner?  A.  There  has  been  no  member  outside  of  what  I  have  men- 
tioned that  offered  me  any  money.  There  have  been  members  come  up 
and  requested  me,  and  asked  me  to  put  their  bills  upon  the  file  as  far  as  I 
could,  and  the  next  morning  they  used  to  complain  to  me  that  I  did  not 
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keep  my  M'ord,  and  that  I  did  not  do  it;  but  there  were  no  offers  of  money 
made  from  them  at  all. 

Q.  No  offers  of  any  valuable  consideration  of  any  sort?  A.  As  a  favor, 
they  used  to  ask  me  to  do  it. 

Q.  Has  any  Assemblyman — member  of  the  present  Assembly — offered 
3'-ou  any  valuable  consideration  of  any  kind,  in  money  or  other  thing  of 
value,  or  made  you  any  promise  of  any  sort,  on  condition  of  your  advancing 
a  bill  or  bills  on  file,  or  putting  them  down,  or  changing  their  position  in 
any  way  on  the  file?  A.  No,  sir;  not  at  all.  No  offers  have  been  made, 
nor  no  promises  have  been  made  from  any  of  them  in  that  way. 

Q.  That  is,  members  of  the  Assembly?  A.  Yes,  members  of  the 
Assembly. 

Q.  Have  any  members  of  the  Senate  made  you  any  offers  of  money — 
any  members  of  the  Senate  other  than  Mr.  ]\Iofiitt — already  made  you  any 
promise,  or  held  out  any  hope  of  reward  of  any  kind,  in  consideration 
of  your  changing  the  position  of  any  bill  on  file  in  the  Senate?  A.  No, 
sir.  There  has  been  no  direct  talk  about  any  of  them.  There  was  one 
case  I  had,  but  the  bill  was  a  very  small  bill  that  appropriated  only  $67 
to  pay  a  deficiency  bill  to  the  Bailiff  of  the  Railroad  Commissioners — the 
first  Railroad  Commissioners  of  the  State,  and  I  drew  the  bill  up  for  that 
Senator,  and  he  says:  "  Now,  when  that  bill  comes  over  into  the  House, 
3'ou  do  all  you  can  to  help  it  through."  He  says,  "It  is  only  a  small 
amount,  but,"  he  says,  "  I  promised  a  man  that  I  would  get  it  through  for 
him."  He  says,  "If  t  don't  get  it  through  for  him,  I  will  have  to  pay  it 
out  of  my  own  pocket."  And  he  says,  "  I  want  you  to  do  the  best  you  can 
to  get  it  through,  and  I  will  see  that  you  will  be  paid  for  your  services." 
And  he  did  not  say  anything  about  advancing  it  on  the  file,  at  all;  just  to 
do  what  I  could  to  get  it  through.     I  believe  the  bill  is  on  the  file  now. 

Q.  Was  that  the  bill  that  was  introduced  first  in  the  Senate?  A.  It  has 
never  been  in  the  Assembly;  it  is  over  in  the  Senate. 

Q.  It  has  not,  in  the  Assembly?  A.  No,  sir ;  I  do  not  think  it  was  ever 
introduced  in  the  Assembly.     It  might  have  been. 

Q.  His  request  to  you  was,  that  when  it  came  in  the  Assembly  to  do  all 
you  can  to  have  it  passed?  A.  To  do  all  I  can  to  have  it  passed.  "  Don't 
leave  it  sleep,  but  keep  it  mo\dng  all  the  time."  And  I  told  him  I  would. 
But  he  did  not  say  anything  about  the  file,  or  anything  like  that. 

Q.  He  did  not  attempt  that  ? 

The  Chairman  :  Mr.  Smith,  I  want  to  ask  you  in  regard  to  that  pilot 
bill.     A.  Yes. 

Q.  I  want  to  call  your  attention  particularly  to  that  bill  now.  Will  you 
tell  us  if  anything  was  ever  said  to  you,  or  any  offers  ever  made  to  you,  with 
regard  to  that  pilot  bill?  A.  Well,  there  have  been  a  great  many  people 
asked  me  about  that  bill,  both  in  the  lobby  and  shipping  men — they  have 
been  after  me.  They  never  made  any  promises,  but  they  said  there 
would  be  something  in  it,  and  if  I  would  stand  in  and  do  what  I  ought  to 
do  with  the  file  that  I  could  get  something  out  of  it.  But  that  come  from 
so  many  fellows  that  I  could  not  tell,  INIr.  Heath,  who  was  the  man  that 
made  the  promises.  There  were  so  many  men  bothering  me  about  that. 
They  used  to  bother  me  every  day. 

Q.  You  stated  the  other  night  that  offers  had  been  made  to  you  with 
regard  to  that  Colusa  County  bill.  Will  you  repeat  what  you  stated  the 
other  night,  and  state  any  offers  that  were  made  to  you  with  regard  to  it? 
A.  Well,  the  bill  was  first  reported  back  by  the  committee — Senate  Bill 
179 — An  Act  entitled  "  An  Act  to  create  the  County  of  Glenn,  to  estab- 
lish boundaries  thereof,  and  to  provide  for  its  organization."     Ray  Falk, 
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the  Assistant  Minute  Clerk,  came  to  me  and  marked  the  location  of  the 
bill  on  my  file,  and  he  asked  me  to  put  the  bill  on  the  file  as  far  as  I 
could.  He  even  took  the  sheets  and  lifted  them  up,  and  showed  me  where 
he  would  like  to  have  it  go  in  that  day  for  the  next  day's  file.  He  put  it 
up  about  three  pages  that  day,  and  after  he  went  away  from  my  seat  I 
replaced  the  sheets  back  where  they  belonged,  finished  up  my  file  that 
evening,  and  when  we  adjourned  I  took  it  down  to  the  printer's  office. 
The  next  morning  he  came  to  me,  and  he  says,  "  Smith,"  he  says,  "  you 
didn't  leave  that  bill  there  where  it  was."  I  sa^'S,  "  Xo.  I  didn't  do  it." 
I  sa3's,  ''  Frank  Ryan  is  the  man  to  do  that  business  about  the  file — to 
order  the  file  changed — and  I  won't  do  it  on  my  own  responsibility."  And 
he  says,  ''  Frank  Ryan  don't  care  anything  about  it,  and  he  need  not 
know  it."  And  he  says,  "We  might  as  well  make  something  out  of  it  as 
to  let  them  make  it."  He  says, "  I  told  those  fellows  last  night  that  it  had 
been  done,  and  here  on  the  file,  as  shown  this  morning,  it  is  in  the  same 
position."  He  says,  "  Now,  do  it  to-night,"  he  says.  "  and  we  will  get 
.something  ourselves."  "Well,"  I  says,  "  I  will  see  about  it."  That  even- 
ing he  wanted  me  to  do  it  again,  and  I  told  him  I  would  do  it.  The  next 
morning  it  was  not  done,  and  he  was  very  much  agitated  about  it,  very 
nervous,  and  I  saw  him  go  out  and  talk  to  the  men  at  the  side  gate,  going 
out  into  the  Sergeant-at-Arnis'  room,  and  they  were  throwing  their  hands 
out  as  though  they  were  excited,  cross  about  it,  or  mad  about  something; 
because  it  had  not  been  done,  I  suppose,  was  the  trouble,  and  he  came 
back  and  saN-s:  "  Smith,"  he  says,  "  what  is  the  matter  with  you  this  ses- 
sion; you  ain't  letting  the  boys  make  anything  at  all."  He  says,  "You 
might  as  well  get  in  and  make  it  as  well  as  these  fellows  on  the  outside." 

Q.  That  was  in  connection  with  the  Colusa  County  bill?     A.  Yes. 

The  Chairman:  Mr.  Smith,  did  Ray  Falk  ever  approach  you  with 
regard  to  that  Colusa  County  bill,  other  than  the  time  you  state  now?  A. 
No,  sir. 

Q.  With  regard  to  advancing  it  on  the  file  ?  A.  No,  sir;  it  was  about  two 
or  three  times  he  did  it.     That  is,  about  how  he  did  it  anyhow. 

Q.  He  did  it  two  or  three  times  in  this  manner?  A.  Yes.  That  time 
when  became,  I  told  him, "  When  you  want  to  get  any  bill  fixed,  or  changed, 
or  altered  on  the  file,  other  than  the  way  that  I  have  it,  you  will  have  to 
see  the  Chief  Clerk;"  that  I  was  not  going  to  attempt  to  do  anything  to  the 
file.  And  I  used  to  always  report  to  5lr.  Ryan,  the  Chief  Clerk,  when 
any  of  those  things  happened;  I  would  tell  him  that  such  a  man  wants 
that  bill  advanced. 

Q.  Did  any  other  person  approach  you  with  offers  to  change  that  Colusa 
County  bill?     A.  No,  sir.     They  call  it  the  Glenn  County  bill. 

Q.  Do  you  recollect  the  number  of  the  bill  ?  A.  No.  179.  Then  the  next 
thing  I  heard  about  it  was  the  time  of  the  cutting.     That  was  the  next  day. 

Q.  You  have  already  described  that  in  your  e\adence?     A.  Yes. 

Q.  I  see  in  the  "  Chronicle,''  Mr.  Smith,  here,  the  statement  that  Mr.  Henry 
said  to  you,  "They  can  go  to  — ;  they  must  come  up  with  .$500  before  they 
can  do  anything."  Did  you  say  anything  of  that  kind?  A.  No,  I  did  not 
testify  to  anything  of  that  kind. 

Q.  Did  you  state  that  to  the  "Chronicle"  reporter?    A.  No,  sir. 

Q.  You  did  not  mention  any  sum?  A.  No,  sir;  no  more  than  what  I 
have  stated  to-night  about  what  I  stated  to  him. 

Q.  You  did  not  mention  any  sum?     A.  No,  sir. 

Mr.  Ellsworth  :  In  regard  to  the  pilot  bill — did  you  ever  have  any 
conversation  with  Assemblyman  Brooks  about  that  pilot  bill?  A.  No;  the 
only  conversation  I  ever  had  with  Mr.  Brooks  about  the  pilot  bill  was — 
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I  have  got  a  little  bill  on  the  file  for  myself,  to  pay  for  some  ser^dces  ren- 
dered the  State  since  the  last  session  of  the  Legislatm-e  under  a  resolution 
of  the  Senate,  and  it  is  on  the  file  of  the  Assembly,  and  it  has  been  on  file 
quite  awhile,  and  one  day  I  went  to  Mr.  Brooks,  and  asked  him  when  he 
called  up  bills  out  of  order,  if  he  would  call  this  bill  up  for  me;  but  he 
would  have  to  call  up  three  to  call  up  mine,  because  there  were  three  of 
them  alike;  there  were  three  other  claims  besides  mine;  three  of  us 
worked  in  the  same  office.  And  he  says  to  me — I  don't  know  whether  he 
said  to  me  in  a  joking  way  or  not — he  says,  "What  is  there  in  it,  if  I  call 
it  up?"  I  says,  "  0,  it  is  a  little  matter,  and  there  is  no  need  of  talking 
that  way."  "  0,"  he  says,  "  I  did  not  mean  anything  by  that.  Smith,  but," 
he  says,  "you  fellows  up  at  the  desk  are  making  it  all  in  the  pilot  bill." 
He  says,  "You  fellow^s  are  making  it  all,  and  us  fellows  ain't  making  any- 
thing at  all."  That  is  all  he  said.  He  says,  "  You  boys  are  making  it  all. 
and  I  ain't  making  anything  out  of  it  at  all."  Whether  he  said  it  in  a 
joke  or  not,  I  could  not  say.  This  man.  Nelson  and  Higgins — those  men 
in  the  lobby — were  talking  to  me,  but  they  never  said  anything  to  me 
about  any  money  that  w^ay,  nor  Mr.  Brooks  either,  but  that  was  the  way 
he  made  the  expression.  I  thought  it  was  really  a  joke,  because  he  was 
talking  about  my  own  bill,  and  then  he  brought  this  language  up  after- 
wards. I  heard  a  good  deal  about  that,  but  I  do  not  know  anything  posi- 
tively. 

Q.  I  see  this  statement  in  the  "  Chronicle  "  of  to-day  with  reference  to  Mr. 
Brooks:  "  He  asked  to  have  his  pilot  bill  held  back,  sapng  that '  they  had 
not  yet  come  up,'  and  that '  the  boys  had  not  yet  received  their  fee.' "  Did 
you  say  anything  of  that  kind  to  the  reporter  of  the  "  Chronicle  ?  "  A.  Xo,  I 
did  not:  but  I  will  tell  you  what  that  refers  to. 

Q,.  Did  you  make  any  statement  of  that  kind  with  reference  to  Mr. 
Brooks  to  any  person?  A.  No,  sir.  I  may  have, but  I  do  not  think  I  did; 
but  I  know  what  that  conversation  was,  though. 

Q.  Well,  did  any  such  conversation  take  place  between  you  and  Mr. 
Brooks;  did  he  say  anything  of  that  kind  to  you?  A.  Xo,  sir;  he  did  not 
say  that  at  all. 

Q.  What  does  it  refer  to?  A.  One  day.  you  remember,  Mr.  Hyde  offered 
a  great  many  amendments  to  the  pilot  bill  —  some  were  accepted  and 
some  were  rejected  —  and  the  Chief  Clerk  would  forget  sometimes  about 
his  initials.     If  they  were  adopted,  he  would  put  his  initials,  "F.  D.,"on. 

Q.  On  the  amendment?  A.  Yes;  that  would  guide  me  in  making  my 
amended  copy  for  the  printer.  And,  if  I  Avould  find  no  initials  on  the 
amendment,  I  w^ould  go  to  Frank  and  ask  him,  and  sometimes  he  would 
forget  whether  they  were  rejected  or  whether  they  were  adopted,  and  he 
would  compare  them  and  see  if  the  amendments  were  either  in  Mr.  Brooks' 
or  in  Mr.  Hyde's  writing — they  were  the  two  offering  the  amendments  — 
and  would  go  to  either  of  them  and  ask  them  their  opinion,  and  then  he 
would  go  to  the  Minute  Clerk  and  see  how  the  Minute  Clerk  had  them, 
and  one  day  Mr.  Brooks  made  the  remark,  when  I  was  making  an 
amended  copy  for  the  printer,  he  says:  "You  needn't  be  in  such  a  hell  of 
a  big  hurry  to  get  that  bill  to  the  printer:  keep  it  for  a  few  days,  there  is 
plenty  of  time."  That  is  all  he  said.  He  never  said  nothing  about  a  fee. 
He  said  I  needn't  be  in  a  hurry  about  that. 

Q.  To  keep  it  there  for  a  few  days?     A.  Yes. 

Q.  Was  that  said  in  earnest  or  in  jest?  A.  Oh,  he  was  in  earnest  about 
that.  I  says:  "  I  am  going  to  send  it  to  the  printer  just  as  soon  as  I  can 
get  those  amendments  copied."  It  took  me  half  an  hour  or  so  to  get  them 
down. 
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Q.  What  reply  did  he  make  to  that?  A.  He  didn't  say  anything.  It 
was  at  his  desk.  Mr.  Brooks  made  that  remark  loud  enough  for  Mr. 
Heath  to  hear. 

Mr.  Heath  (the  Chairman):  I  never  pay  any  attention  to  what  is  going 
on  around  my  desk  unless  it  is  addressed  directly  to  me.  He  spoke  as 
though  he  did  not  want  that  bill  to  go  in  at  that  time. 

Mr.  Ellswortpi:  To  go  to  the  printer?     A.  Yes;  the  amended  copy. 

Q.  Did  he  ever  ask  you  either  to  advance  that  bill  on  the  file,  or  to  take 
it  and  put  it  back  on  the  file,  or  to  change  its  place  in  any  way  on  the  file? 
A.  No,  sir;  that  is  all  he  ever  asked  me  to  do  about  the  bill,  wlien  he  made 
that  remark  about  my  being  in  a  hurry. 

Q.  Did  any  person  ever  make  you  any  offer  of  money,  or  of  anything  of 
value,  or  any  promise  of  any  kind,  with  reference  to  your  action  upon 
that  bill?  A.  No,  sir;  no  money  was  offered  me  at  all;  nothing  was  said 
about  money  at  all. 

Q.  Well,  any  promise  of  any  kind?     A.  No,  sir;  no  promise  at  all. 

Q.  No  inducements  offered  you  to  do  anything  to  the  bill?  A.  No,  sir; 
no  person  ever  spoke  to  me  about  money  in  reference  to  that  bill — that  is, 
to  give  me  am'  mone}' — but  a  man  told  me  there  was  lots  of  money  in  that 
bill.  And  in  a  general  conversation  to  the  general  subjects,  he  says: 
''  There  is  one  bill — an  old-timer,  a  cinch  bill,  that  is  up — introduced  by 
Mr.  Brooks,  where  there  is  going  to  be  lots  of  money  in." 

The  Chairman:  ]\Ir.  Smith,  I  want  to  ask  you  with  regard  to  that 
Telegraph  Hill  bill.  Was  any  proposition  ever  made  to  you  with  regard 
to  that  Telegraph  Hill  bill?  A.  No;  there  was  no  proposition  made  to 
me  at  all. 

Q.  Do  you  know  of  any  offer  being  made  to  any  one  with  regard  to  that 
Telegraph  Hill  bill?  A.  No,  sir;  I  cannot  say  that  I  do.  The  only  thing 
that  I  heard  about  the  Telegraph  Hill  bill,  personally,  myself,  was  one 
day  somebody — I  do  not  know  who  it  was,  whether  it  was  a  member  or  an 
outsider — came  to  me  to  look  at  the  substitute  which  was  offered,  and  I 
got  out  the  original  bill.  The  substitute,  you  know,  is  not  printed  until 
the  second  reading,  and  this  party  wanted  to  get  a  copy  of  the  substitute. 
This  man  was  an  outsider;  I  am  sure  now.  And  I  went  to  work,  and  I 
says,  "  Now,  if  you  want  to  get  a  good  many  copies  of  that  substitute,  you 
go  down  and  get  the  member  that  introduced  it — I  think  Mr.  Callaghan 
introduced  it — I  says,  "  You  get  the  member  that  introduced  it  to  get  up 
and  make  a  motion  that  a  substitute  be  printed  out  of  order.  And  a  mo- 
tion was  made,  and  I  took  it  to  the  printer  to  have  it  printed,  and  this 
party  that  came  to  look  at  the  bill  asked  me  if  I  would  not  ask  the  printer 
if  he  would  not  hurry  up  and  print  it,  and  get  it  down  in  the  morning,  or 
get  it  there  about  three  o'clock  in  the  morning.  And  I  went  to  Callaghan, 
and  I  asked  Callaghan  who  it  was  that  wanted  the  bill  printed  out  of 
order — the  substitute — and  he  said  he  wanted  to  take  some  to  'Frisco  him- 
self, to  people,  and  the  boys  in  the  lobby.  And  so,  either  the  next  day,  or 
the  day  afterwards,  this  party  said,  "  Just  as  soon  as  the  bill  goes  through," 
forgetting  we  printed  out  of  order,  that  "for  any  little  services  you  can 
render  like  that  to  the  bill,  you  will  be  paid  for  it  as  soon  as  they  collect 
their  money."  So  I  inferred  that  whatever  I  did  for  them,  they  would 
])ay  me  from  their  claim  as  soon  as  they  got  it.  But  there  was  no  money 
in  doing  it;  nothing  talked  about  file  business,  nor  nothing  like  that. 

INIr.  Er.LswoRTH:  Has  any  money  been  offered  you  with  reference  to  any 
of  the  charter  bills?     A.  No,  sir. 

Q.  That  have  been  in  the  Assembly?  A.  No,  sir.  I  put  myself  out  of 
the  way  for  a  charter  bill,  too,  one  night.     I  waited  at  the  printing  office 
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until  two  o'clock  Sunday  morning  to  get  some  charters,  and  I  got  a  bun- 
dle, and  I  think  I  offered  you  some.  5lr.  Hyde  asked  me,  as  a  fayor — he 
introduced  it  out  of  order  one  day — and  he  asked  me,  as  a  special  fayor, 
as  he  was  going  to  Oakland,  if  I  could  not  send  him  down  some,  and  in 
order  to  do  so  I  w^aited  there  till  two  o'clock  Sunday  morning  to  get  them, 
to  send  them  down  by  express  that  Sunday  morning,  but  nobody  eyer 
told  me  anything  about  any  money. 

Q.  Ha  ye  3'ou  any  letters  or  notes  from  any  members  of  the  Senate  or 
Assembly  with  reference  to  bills  pending  before  the  Assembly,  except  what 
you  haye  shown  here  this  eyening — except  the  one  from  Mr. 'Moffitt?  You 
haye  no  other?  A.  Generally,  these  kind  of  notes  that  are  receiyed  from 
any  members  would  be  on  little  slips  of  paper,  and  I  haye  throw'n  them 
away  in  the  w^aste  basket,  and  I  haye  neyer  kept  them.  I  hunted  all 
through  my  box  there  to  see  if  I  had  them,  but  these  are  the  only  ones  I 
found.  I  found  one  or  two  others,  but  they  were  not  important.  They 
didn't  throw  any  light  on  it. 

Q.  I  see  in  the  "  Chronicle  "  a  statement  that  W.  H.  H.  Hart  is  mentioned 
in  regard  to  the  Public  Administrator  bill.  A.  That  is  an  error.  I  was 
talking  with  a  "  Chronicle  "  reporter  the  other  eyening  about  it;  it  was  not 
about  that.  Mr.  Hart  was  an  attorney  in  some  contested  case  up  here, 
and  the  way  it  was,  these  reporters  wanted  to  know,  and  of  course, 
naturally,  I  told  them,  they  would  come  to  me  because  I  had  been  so 
many  times  in  the  Legislature;  the}'- would  come  to  me  for  information, 
and  wanted  to  know  how  to  do  these  things,  and  they  must  haye  seen 
Hart  talking  to  me.  One  day  Mr.  Hart  was  talking  to  me,  and  wanted 
me  to  assist  in  drawing  up  a  resolution  as  soon  as  the  contest  was  oyer 
between  these  parties,  and  to  introduce  this  resolution  for  compensation  for 
his  seryices.  And  I  was  just  talking,  and  the  reporter  thought  I  was  talk- 
ing about  legislatiye  business.  I  suppose  that  was  how  that  happened. 
He  sort  of  asked  me  one  day  if  I  would  help  him,  and  I  told  him  I  would, 
and  I  got  a  copy  of  the  Journal  of  the  session  that  Mr.  Traylor's  seat  was 
contested  by  Pindar — and  he  has  used  that  same  form  of  resolution. 
That  is  all  I  had  to  do. 

Q.  Did  he  eyer  ask  you  to  change  the  position  of  any  bill  on  file?  A. 
No,  sir. 

Q.  Or  to  do  anything  of  that  sort?  A.  He  had  nothing  to  do  with  any- 
thing of  that  kind. 

Q.  This  is  an  error  in  the  "  Chronicle?"     A.  Yes;  that  is  an  error. 

Q.  He  got  it  confounded  with  some  other  attorney  in  reference  to  the 
administrator  bill  ?     A.  Yes. 

Q.  You  stated  in  your  examination  the  other  night  that  some  attorney 
wrote  you  a  note  authorizing  you  to  use  his  name  for  $100  to  defeat  Assem- 
bly Bill  74:  haye  you  got  that  note?  A.  I  haye  looked  for  that  note,  and 
I  could  not  find  it :  I  haye  looked  eyerywhere  for  it. 

Q.  Who  was  the  party  that  wrote  you  that  note?  A.  He  was  a  San 
Francisco  attorne}'. 

Q.  What  was  his  name?  A.  Ackerman — it  was  from  their  office.  It 
must  be  him — either  him  or  one  of  the  firm. 

Q.  Was  his  name  signed,  or  was  the  name  of  the  firm  signed?  A.  It 
was  his  own  name;  it  was  not  the  firm  name. 

Q.  Was  Mr.  Ackerman's  name  signed  to  the  note?  A.  I  am  positiye  it 
was;  yes. 

Q.  Do  you  know  his  first  name?  A.  Either  Henry  or  Charles — Charles, 
I  think. 

Q.  The  firm  name  was  Ackerman  & ?     A.  Yes. 
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Q.  What  was  the  purport  of  the  note?  A.  Well,  to  find  out  what  was 
done  to  the  bill  since.  I  remember  the  note  was  to  defeat  it  by  any  clerical 
mistake  that  could  be  done. 

Q.  By  any  clerical  mistake?     A.  Yes. 

Q.  What  do  you  mean?  By  having  mistakes  made  in  a  bill  that  would 
appear  to  be  a  clerical  mistake  ?  A.  Yes.  It  turned  out  since  that  there 
has  been  a  serious  clerical  mistake  in  it  at  one  time  there,  that  it  was  not 
reported  to  any  person.  I  reported  to  Frank  Ryan  one  mistake.  That 
copy  was  amended  under  special  instructions  about  four  or  five  tin:ies. 
Of  course,  all  the  amended  printed  copies  that  go  to  the  printer,  go  through 
my  hands.     I  make  every  amended  copy  that  goes  to  the  printer. 

Q.  Well,  now,  Mr.  Smith,  do  you  recollect  what  was  the  purport  of  that 
note?  A.  iSo,  sir;  I  do  not.  I  just  read  the  note  and  put  it  in  my  box, 
and  did  not  pay  any  attention  to  it.  I  looked  high  and  low  for  it  all  day 
Sunday,  and  could  not  find  it. 

Q.  Why  do  you  say  that  the  purport  of  the  note  was  to  defeat  the  bill 
by  clerical  mistakes?  A.  Well,  because,  as  I  was  just  telling  Judge 
Heath,  I  found  that  I  went  and  I  amended  copies,  and  I  says  to  myself, 
now  that  was  what  that  note  was  for  that  I  got  from  Mr.  Ackerman.  It 
just  bore  my  mind  to  it.  I  found  a  mistake  in  one  copy  that  came  back 
from  the  printer.  I  do  not  know  as  it  was  a  serious  mistake.  If  I  explain 
it  to  you,  you  might  think  it  was. 

Q.  What  was  the  error?  A.  Well,  I  say  that  all  these  printed  copies, 
as  amended,  go  through  my  hands  to  the  printer,  and  I  make  them  myself. 
I  think  it  was  the  third  or  fourth  amended  printed  copy  under  special 
instructions  that  were  sent  to  the  printer,  and  when  it  came  back,  it  was 
the  ninth  or  the  tenth  subdivision  in  here  where  it  says  "Any  person 
legally  competent."     That  is  one  of  the  grounds. 

Q.  That  was  a  correct  bill?  A.  Yes.  Then  this  fourth  amended  copy 
that  came  back,  it  was  my  copy  that  went  to  the  printer,  which  he  has  got 
down  stairs,  and  it  was  the  same  way,  but  the  printed  copy  that  came 
back  had  "Any  person  legally  qualified." 

Q.  Legally  "qualified  "or  legally  "appointed?"  A.  Legally  "appointed;" 
well,  it  might  have  been — "  appointed "  or  "qualified" — I  do  not  know 
which.  But  that  was  one  of  the  errors,  and  the  first  time  that  was  shown 
to  my  attention,  it  was  drawn  to  my  attention  by  Ray  Falk,  and  some- 
body else,  and  Frank  Ryan,  and  I  went  down  to  the  printing  office,  and 
took  the  original  amended  copies,  and  went  down  to  the  printer's  office 
to  find  out  how  it  could  happen.  I  investigated  and  could  not  find  out 
how  it  happened;  but  it  was  not  printed  as  the  copy  showed.  It  may  have 
been  legally  "appointed  "  or  legally  "qualified."  It  is  one  or  the  other. 

Q.  Well,  do  you  recollect  at  the  time  that  you  discovered  that  error  in 
the  printed  copy,  the  substance  of  Mv.  Ackerman's  note?  A.  That  is  what 
I  said  to  myself — "here  is  what  Mr.  Ackerman  wanted  me  to  do,"  because, 
I  says,  here  is  a  clerical  error.  That  just  reminded  me  of  it,  because  I 
paid  no  attention  to  the  note  after  I  received  it.  I  just  read  it  and  put  it 
away. 

Q.  You  are  not  prepared  to  swear  positively  that  there  was  the  substance 
of  Mr.  Ackerman's  note?     A.  No,  sir;  only  just  from  that  one  instance. 

Q.  That  one  instance  led  you  to  think  that  was  it?     A.  Yes. 

Mr.  Davis:  Has  not  that  been  resorted  to,  to  your  knowledge,  for  the 
purpose  of  killing  a  bill?  A.  I  do  not  know.  There  are  quite  a  number 
of  ways  you  can  kill  a  bill.  I  know  of  one  bill  that  went  to  the  Governor 
and  they  did  not  discover  it  until  about  five  minutes  before  the  Legisla- 
ture adjourned  sine  die,  and  the  enacting  clause  was  left  out  of  the  bill — 
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the  bill  that  the  Governor  had — and  they  had  to  pass  a  concurrent  resolu- 
tion in  both  Houses  to  authorize  the  Enrolling  Clerk  of  the  House,  in  which 
it  had  originated,  to  insert  the  enacting  clause.  That  was  the  worst  mis- 
take I  ever  heard  of.  It  got  to  the  Governor  five  minutes  before  the  Legis- 
lature adjourned. 

Q.  Was  that  the  only  offer  of  money  that  was  made  to  you,  Mr.  Smith, 
to  defeat  that  bill  ?  A.  That  was  the  only  thing  that  was  said  to  me,  yes. 

Q.  By  any  person?     A.  Yes. 

Q.  Did  any  other  person  besides  Mr.  Ackerman  seem  to  influence  you  to 
defeat  that  bill,  or  did  anything  to  prevent  its  becoming  a  law?  A.  There 
were  a  couple  of  fellows  in  the  lobby  that  came  to  me  and  asked  me  what 
could  be  done  to  defeat  the  bill.  I  says,  "  I  do  not  know ;  the  only  way 
you  can  defeat  the  bill  is  to  get  enough  votes  in  the  House  to  do  it."  I 
think  I  made  the  remark  that  any  bill  that  Mr.  Ellsworth  was  advocating. 
I  thought  would  go  through. 

Q.  Do  you  know  who  those  persons  were  that  came  to  you  about  that 
A.  I  did  not  know  then.     They  were  strangers  to  me.     I  know  them  by 
sight.     They  are  around  the  Capitol,  and  in;  I  see  them  every  now  and 
then. 

Q.  They  did  not  ask  you  to  do  an3'thing  to  keep  the  bill  off  the  file,  or 
put  it  back  on  the  file?     A.  No,  sir;  nothing  about  the  file. 

Q.  Now,  Mr.  Smith,  will  you  state  to  the  committee  the  names,  if  there 
are  any  such,  of  any  Assemblymen  who  have  asked  you  to  change  the 
position  of  any  bill  on  file?  A.  There  were  quite  a  number  have  asked 
me  to  advance  their  bills,  and  do  the  best  I  could  for  them,  and  asked  me 
if  I  could  not  do  it,  but  they  have  not  made  it  a  special  request  that  way. 

Q.  What  do  you  mean  when  you  say,  "  They  have  asked  you  to  advance 
their  bills?  To  take  them  and  put  them  out  of  the  place  where  they 
belonged  on  the  file  ?  "  A.  Well,  I  suppose  that  is  what  they  meant.  They 
would  come  up  and  say,  "  Smithy,  cannot  you  put  this  bill  somewhere  for 
me  so  I  can  get  it  for  the  first  reading  ?  I  do  not  want  to  go  home  and 
have  the  people  think  I  ain't  doing  anything  for  them." 

The  Chairman:  Mr.  Smith,  you  stated  that  there  was  a  reporter  saw 
you  in  regard  to  that  letter  from  Senator  Moffitt.  Do  you  remember  the 
name  of  that  reporter?     A.  No,  sir;  I  do  not. 

Q.  Well,  look  around  among  these  reporters  and  see  if  he  is  present.  A. 
You  did  not  quite  understand  that  portion  of  the  testimony.  I  said  that 
this  reporter  had  told  me  he  had  seen  the  letter  that  I  had  written  to  ]\Ir. 
Moffitt. 

Q.  Which  reporter  was  it?  A.  The  gentleman  who  is  sitting  right 
behind  you  now. 

Q.  You  say  that  he  saw  the  letter  that  you  wrote  to  Mr.  Moffitt?  A.  I 
do  not  know'whether  he  said  that  or  not,  but  he  and  I  had  a  conversation 
about  it — about  an  opium  bill — and  he  said  that  Senator  Moffitt  explained 
to  him  that  my  letter  was  satisfactory,  or  something  to  that  effect. 

Q.  Will  you  state  to  the  committee  the  coritents  of  that  letter  that  you 
wrote  to  Senator  Moffitt  ?  A.  The  letter  was  in  reference  to  the  letter  that 
Senator  Moffitt  wrote  to  me,  and  it  read  something  like  this:  "'rriend 
Moffitt — I  am  sorry  that  I  disappointed  you,  that  I  could  not  place  the  bill 
ahead  as  you  requested  on  the  file.  But  I  Avill  endeavor  to  hold  the 
amended  bill  back  from  the  printer  and  from  engrossment  as  long  as  I  can 
until  I  hear  from  you,  if  this  will  be  satisfactory  for  your  purposes.  Yours, 
etc.     Ed.  Smith."     It  is  about  something  like  that  I  wrote  to  him. 

Q.  That  letter  was  written  in  consequence  of  a  letter  3-ou  had  received 
from  Mr.  Moffitt  about  that  opium  bill?     A.  It  was  written  at  his  request, 
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to  show  some  folks  that  he  had  been  to  me,  and  that  he  had  done  all  he 
could  for  them. 

Q.  You  say  you  stated  in  that  letter  that  you  were  sorry  that  you  could 
not  advance  it.  Did  you  mean  that  you  were  sorry?  A.  The  reply  was  at 
his  request. 

Q.  Did  you  mean  to  advance  or  to  hold  back  that  bill  ?  A.  He  wanted 
it  advanced.     I  said  I  was  sorry  that  I  disappointed  him  in  not  doing  it. 

Q.  In  not  advancing  the  bill  ?     A.  Yes. 

]Mr.  Ellsworth  :  ]\Ir.  Smith,  you  stated  that  he  said  that  he  wanted  it 
advanced.     A.  Excuse  me — to  hold  it  back,  I  should  have  said. 

Tlie  Chairma>'  :  Is  there  anything  else  in  connection  with  this  opium 
Inll  that  you  have  not  stated  to  this  committee  ?  A.  I  think  that  young 
gentleman  told  me — I  do  not  know  his  name — I  think  he  told  me  at  the 
time,  when  he  looked  at  the  bill  and  seen  the  amendment,  he  said  that 
Senator  Moffitt  would  be  satisfied  with  that. 

Q.  Who  was  that  told  you  that?  A.  This  young  man  there.  He  said 
that  Senator  Mothtt  would  be  satisfied;  that  he  would  be  satisfied  with  the 
amendment  exempting  wholesale  liquor  dealers. 

Mr.  Ellsworth:  Mr.  Smith,  are  you  sure  that  you  know  the  man  that 
you  had  that  conversation  with?     A.  I  think  that  is  the  gentleman. 

Q.  I  asked  you  if  you  are  sure  that  Mr.  Philhps  is  the  man  that  you  had 
this  conversation  with?  A.  No;  I  am  not  positive  of  it.  As  I  told  you 
to-night,  it  was  a  gentleman  that  looked  very  much  like  the  Private  Secre- 
tar}^  of  ]\Ir.  Hearst,  and  that  he  was  a  newspaper  man. 

Q.  Do  you  know  what  paper  he  is  interested  in,  the  person  that  you  refer 
to  ?     A.  No,  sir  ;  I  do  not. 

Q.  Do  you  know  what  paper  Mr.  Phillips  is  connected  with?  A.  No, 
sir  ;  I  do  not. 

Q.  Where  was  it  you  had  this  conversation?  A.  It  was  at  the  Clerk's 
desk. 

Q.  Do  you  recollect  the  day  of  the  week,  or  the  month?  A.  Well,  it  was 
at  the  time  I  wrote  that  note  to  Mr.  Mofhtt ;  just  about  that  same  day,  or 
the  next  day  afterwards.     It  was  either  that'  afternoon  or  the  next  morn- 

Q.  Well,  you  are  not  positive  who  the  man  was — whether  Mr.  Phillips  is 
the  man  or  not — that  you  had  the  conversation  with?  A.  Well,  I  would 
not  swear  positively,  but  I  am  pretty  sure  it  is,  though.  I  am  pretty  sure. 
I  may  be  mistaken  about  the  appearance  of  the  man. 

Q.  Mr.  Smith,  has  any  member  of  the  Assembly,  to  your  knowledge, 
ever  tampered  with  any  bill  pending  before  the  Assembly,  or  ever  turned 
over  any  bill,  or  any  amendment  which  had  been  pasted  on,  or  put  on  by 
the  order  of  the  House?     A.  I  think  they  have. 

Q.  What  bill  was  it  that  you  refer  to?  Do  you  remember  the  number 
of  the  bill,  or  do  you  remember  the  subject-matter  of  it?  A.  I  am  not 
positive  about  that,  Avhether  it  is  the  boiler  inspector  bill  or  not.  I  could 
not  tell  you  for  certain  to-night,  Mr.  Ellsworth,  which  bill  it  was.  I  think 
there  was  a  boiler  inspector  bill. 

Q.  Have  you  any  means  of  ascertaining  which  bill  it  was?  A.  I  can, 
yes. 

Q.  Do  you  know  that  there  Avere  any  amendments  to  the  bill  you  refer 
to  ;  whether  it  was  the  boiler  inspector  bill,  or  some  other?  Do  you 
know  whether  there  were  any  amendments  or  slips  of  paper  pasted  on  the 
bill  by  order  of  the  House?  A.  I  do  not  know  whether  the  committee 
amended  it  or  not,  I  think  there  were  lots  of  amendments  that  were  on 
that  bill;  in  fact,  I  know  they  were. 
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Q.  Were  the  amendments  that  had  been  put  there  by  members  of  the 
committee,  the  amendments  ordered  by  the  Assembly,  do  you  recollect? 
A.  That  is  more  than  I  can  tell.  I  do  not  know  if  this  is  the  bill  or  not. 
There  is  one  bill  I  know  was  dealt  with  that  way,  but  I  would  have  to  look 
into  it  first. 

Q.  A^^hat  member  of  the  Assembly  had  the  bill  in  his  possession,  do 
you  refer  to?     A.  I  think  it  was  in  possession  of  us  at  the  desk. 

Q.  In  the  possession  of  the  clerks  at  the  desk  ?     A.  Yes. 

Q.  Did  you  see  any  member  of  the  Assembly  take  and  move  any  of 
those  slips  or  amendments?  A.  The  reason  I  cannot  answer  that  just  now 
is  this :  that  there  are  quite  often  that  I  have  sent  for  members,  or  mem- 
bers have  come  up,  and  especially  the  Chairman  of  the  committee,  and 
sometimes  the  Chairman  of  a  special  committee  that  have  had  the  bill 
under  their  charge,  and  they  would  come  up  and  say  that  it  did  not  belong 
there,  and  they  would  tear  it  off. 

Q.  On  this  particular  bill,  were  the  amendments  torn  off  and  afterwards 
returned?     A.  In  some  cases  they  were,  yes. 

Q.  This  bill  that  you  have  been  testifying  to?  A.  Oh,  I  do  not  say  that 
particular  bill.     I  say  I  have  to  look  into  that  and  see. 

Q.  You  do  not  say  it  was  the  boiler-inspection  bill ;  you  say  there  was 
one  bill  treated  that  way?     A.  One  bill  that  was  treated  that  way. 

Q.  Now,  that  particular  bill — you  need  not  state  what  it  was,  but  it  was 
a  bill  that  you  have  been  talking — were  the  amendments  taken  off  of 
the  bill,  and  afterwards  returned  in  an  envelope  to  the  desk?  A.  I  think 
there  was  on  one  bill.  I  think  that  I  sent  for  those  amendments  myself,, 
or  else  I  got  them  out  of  the  Journal — I  forget  which. 

The  Chairman  :  Do  you  mean  to  say  that  a  member  of  the  Assembly 
tore  off  the  amendments,  and  took  them  away  with  him.  Took  them 
away  or  threw  them  down  ?  A.  I  believe  he  claimed  that  they  did  not 
belong  there. 

Mr.  Ellsworth:  Did  this  member  of  the  Assembly  return  them? 
Did  you  send  for  them?     A.  I  am  not  certain  about  that. 

Q.  Were  they  returned  in' an  envelope?  A.  I  do  not  know  that  they 
were.     I  do  not  know  how  I  got  them  back. 

Q.  How  did  you  send  for  them  ?  You  sent  to  some  one  for  them,  did 
you,  or  did  you  not?     A.  I  will  have  to  get  that  bill  and  see  how  it  was. 

The  Chairman  :  How  long  will  it  take  you  to  get  that  bill?  A.  Well, 
I  will  have  to  go  through  the  bills  down  below.  It  will  take  me  half  an 
hour  or  so.     I  have  a  recollection  about  that  now,  too. 

Mr.  Ellsworth  :  Have  you  stated  to  any  one  that  such  an  occurrence — 
that  a  member  tore  off  the  amendments,  and  afterwards  they  returned  ?  A. 
I  said  in  substance  about  that,  yes. 

Q.  Well,  was  it  true  ?     A.  It  was  true,  yes. 

Q.  How  is  it  then  that  you  do  not  recollect  exactly  about  that?  A. 
Well,  I  gave  the  same  statement  to  a  certain  party  just  about  what  I  stated 
here  this  evening,  but  I  am  not  positive  about  that,  as  I  say.  I  have  got 
to  look  into  it  and  see.  I  did  not  think  that  would  be  brought  out.  If  I 
thought  it  would  have  been  brought  out,  I  would  have  looked  into  it  to-day. 

Q.  Did  you  state  who  the  member  of  the  Assembly  was  that  did  that? 
A.  I  said  I  had  an  idea  who  it  was,  but  I  did  not  wish  to  charge  any 
member  of  the  Assembly  with  anything  like  that  until  I  was  positive  of  it. 

Q.  Can  you,  and  will  you  ascertain?  A.  I  will.  I  will  make  it  my 
business  to  look  for  that  bill  as  soon  as  I  get  done  here.  I  think  I  told 
this  party  that  it  was  the  boiler  inspector  bill. 
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The  Chairman  :  Mr.  Smith,  you  will  please  make  a  note  of  that,  and 
I  will  ask  you  about  that  matter  to-morrow. 

Mr.  Ellsworth  :  Now,  Mr.  Smith,  will  you  state  whether  any  member 
of  the  Assembly  has  ever  asked  you,  and  give  the  name  of  any  member  of 
the  Assembly,  if  any,  who  has  ever  asked  you  to  change  the  position  of  any 
bill  on  file,  to  take  it  out  of  its  position  where  it  belonged?  A.  There  have 
been  numbers  of  the  members  of  the  Assembly  come  to  me  and  asked  me  to 
change  the  numbers  of  their  bills  on  the  file;  that  is,  to  put  them  on  the 
file  as  far  as  I  could  do  it  for  them. 

Q.  To  take  them  out  of  their  position  from  where  they  belonged  ?  A.  If 
I  could  stretch  a  point  and  do  it,  yes. 

Q.  Tell  us  one  name  then?  A.  Weil,  in  the  first  place,  there  were  these 
bills  for  claims  against  the  State,  such  as  deficiency  bills  for  the  erection 
of  buildings,  and  such  things. 

Q.  You  can  state  who  it  was;  you  need  not  go  on  and  state  all  that.  A. 
I  will  have  to  get  the  authors  of  the  bills.  There  are  different  ones.  They 
Avould  say  that  bill  belongs  on  the  Special  File.  Well,  I  would  say,  I  can- 
not put  the  bill  on  the  Special  File  unless  Mr.  Jordan  will  order  me  to  do 
it.  They  said,  "  Never  mind  Mr.  Jordan,  you  go  ahead  and  do  it,  and  it 
will  be  all  right."  There  have  been  two  or  three  members  asked  me  to  do 
that.  For  instance,  take  the  one  case  of  Mr.  Taylor  from  Sacramento. 
He  went  to  Mr.  Jordan  and  got  Mr.  Jordan  to  order  one  bill  placed  on  the 
Special  File,  and  he  came  to  me  and  he  gave  me  the  title  of  two  bills  to 
place  on  the  Special  File,  and  one  bill  was  this  bill  that  Mr.  Jordan  told 
me  could  go  on  the  Special  File,  and  I  turned  around  and  said,  "Mr.  Jor- 
dan, here  are  two  bills  of  Mr.  Taylor's  to  go  on  the  Special  File,"  and  he 
says,  "  No,  sir,  there  is  only  one  bill  goes  on  the  Special  File,  and  he  has 
no  business  to  go  to  you  and  ask  you  to  place  another  bill  on  the  Special 
File."  So  I  placed  that  bill  of  Mr.  Taylor's  back  on  the  General  File, 
where  it  belonged. 

Q.  Mr.  Taylor  claimed  that  they  belonged  on  the  Special  File  under  the 
rule?     A.  Yes. 

Q.  Well,  that  is  not  what  I  asked  you.  I  asked  you  where  the  members 
came  and  asked  you  to  take  a  bill  out  of  its  proper  place  and  advance  it, 
or  to  take  it  out  of  its  proper  place  on  the  file  ?  I  do  not  mean  where  they 
claimed  that  the  rules  required  it,  but  where  they  sought  to  get  you  to  do 
that  in  defiance  of  the  rules — to  advance  it  or  put  it  back  in  defiance  of 
the  rules?  A.  There  were  a  couple  of  gentlemen  up  from  San  Francisco 
on  behalf  of  Bill  55,  called  the  "white  labor  stamp"  bill. 

Q.  That  was  the  label  bill?  A.  Yes.  This  young  fellow  that  was  up 
here,  he  came  to  me  and  wanted  me  to  advance  his  bill  on  the  file  so  as  to 
get  it  to  be  read. 

Q.  Do  you  mean  a  member  of  the  Assembly?  A.  I  will  just  connect  it 
now.  And  he  brought  over  Mr.  Cohen,  the  man  that  introduced  the  bill, 
and  Cohen  told  me  it  would  be  a  favor  to  this  young  fellow  by  the  name 
of  Dobbin,  if  I  would  advance  that  bill  for  him  on  the  file.  Also,  Mr. 
Davis  used  to  jaw  me  because  his  bill  would  be  down  all  the  time.  He 
used  to  find  it  out  of  place  all  the  time,  or  thought  his  bill  was  taken  out 
of  place  all  the  time. 

Mr.  Davis:  Has  there  been  any  influence  brought  to  bear  on  you  to 
keep  that  bill  down?     A.  No,  sir;  not  a  bit. 

Q.  Was  there  any  influence  brought  to  bear  on  you  when  that  was 
ordered  to  be  placed  on  the  Special  File,  to  keep  it  back  on  the  General  File  ? 
A.  No,  sir;  that  was  an  error  of  mine,  and  the  moment  you  drew  my 
attention,  I  told  you  it  would  be  changed. 
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Mr.  Ellsworth:  Then  Mr.  Davis'  bill  was  down  further  than  it  ought 
to  be  on  the  file?  A.  No,  it  was  in  its  regular  place  on  the  file,  and  one 
day  it  was  ordered  to  the  Special  File,  but  I  had  it  in  its  regular  place,  as  if 
it  hadn't  been  ordered  on  the  Special  File.  It  was  an  error  of  mine  in  trans- 
ferring it. 

Q.  Was  it  that  Mr.  Davis  was  complaining  about?  A.  Yes.  He  came 
to  me  one  morning  and  asked  me  about  it.  I  was  kind  of  surprised,  and  I 
says,  we  will  have  it  taken  up,  and  I  will  paste  a  slip  on  Mr.  Jordan's  file; 
and  so  it  came  up  in  its  regular  order. 

Q.  That  doesn't  come  within  the  cases  I  asked  you  about?  A.  Here  is 
Mr.  Mann's  name.  There  was  a  bill  pointed  out  to  me  on  the  file — I  can- 
not think  of  the  number  of  the  bill;  I  do  not  know  what  the  bill  is;  but 
the  Engrossing  Clerk  of  the  Assembly  asked  me  to  advance  that  bill  for 
him  on  the  file;  which  file  it  is,  I  do  not  know.  He  asked  me  to  advance 
it,  and  I  did  not  do  it. 

Q.  Do  you  mean  Mr.  Shaen  ?     A.  Yes. 

Q.  Well,  why  do  you  connect  Mr.  Mann's  name  with  it?  A.  Well,  I  am 
just  telling  you;  when  these  fellows  come,  I  didn't  do  it,  and  the  next  day 
Jake  Shaen  complained  to  me  about  it,  and  then  went  down  and  spoke  to 
Mr.  Mann.     I  know  it  was  Mann  that  was  interested  in  it. 

The  Chairman:  You  mean  that  Mr.  Mann  was  interested  in  the  bill  ? 
A.  Yes. 

Q.  Do  you  refer  now  to  the  insurance  bill  ?  A.  I  do  not  know  what  bill 
it  is,  Mr.  Heath.  If  I  would  pay  attention  to  all  the  bills  that  people 
asked  me  about,  I  would  have  all  I  could  do.  Mr.  Mann  came  to  the  desk, 
and  we  had  a  talk.  Mr.  Mann  came  up  to  the  desk,  and  I  says,  "  Mr. 
Mann,  how  is  this?  Mr.  Shaen  wants  this  bill  advanced."  "Well,"  he 
says,  "  all  right;  whatever  he  wants  to  do,  it  is  all  right."  I  connect 
with  Mann  in  that  respect.     I  do  not  know  what  bill  it  was,  though. 

The  Chairman:  Do  you  know  who  the  author  of  that  bill  was?  A.  No> 
sir;  I  do  not. 

Mr.  Ellsm^orth:  Have  you  any  means  of  ascertaining  what  bill  it  was? 
A.  I  can  go  to  work  and  take  all  my  files  and  see  what  bills  have  been 
marked,  and  I  can  tell. 

Q.  You  think  you  could  tell  by  looking  at  your  files?  A.  When  any 
one  would  come  up  to  the  desk  and  asked  me  to  do  anything  like  that,  I 
would  show  them  the  bill  and  they  would  mark  it,  and  maybe  put  their 
name  there,  or  initial,  over  the  mark. 

The  Chairman:  Mr.  Smith,  do  you  say  now  that  you  have  the  initials 
of  members  of  the  Assembly,  or  clerks  of  the  Assembly,  in  connection  with 
those  bills?     A.  No,  sir;  I  say  different  people  that  just  came  up  tome. 

Q.  You  have  the  initials  of  persons  who  came  up  to  you,  and  asked  you 
to  change  bills  on  your  files?  A.  They  are  on  my  file  now,  some  of  them. 
I  do  not  know  as  they  are  all  of  them  on,  but  there  are  some  of  them,  and 
different  marks  and  cross-marks  are  made  on  the  file. 

Q.  Now,  by  reference  to  that  file,  to-morrow,  can  you  refresh  your  mem- 
ory so  as  to  tell  us  more  about  that  matter?     A.  Yes;  I  can. 

Q.  Well,  please  remember  about  that  matter.     A.  All  right. 

Mr.  Ellsworth:  Mr.  Smith,  are  those  marks  or  initials  on  the  weekly 
history  of  bills,  or  what  are  they  on?  A.  No,  sir;  I  keep  a  daily  file,  and 
I  have  a  memorandum  paper  on  top  of  it,  and  as  I  get  done  in  the  night 
time,  I  fold  it  up  and  put  it  away,  and  it  has  got  all  my  quotations  on. 

Q.  Then  these  marks  or  initials  are  on  different  files,  are  they?  A.  I 
say  some  of  them  are;  I  know  they  are. 
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The  ChaiRaMAN:  Then  let  me  understand  that,  Mr.  Smith.  Of  our 
daily  files  you  have  a  copy?     A.  Yes. 

Q.  To  make  up  the  copy  for  the  following  day?     A.  Yes. 

Q.  It  is  on  that  copv  that  you  sav  these  marks  and  initials  are  made  ? 
A.  Yes. 

Q.  Do  you  remember  whether  Mr.  Mann  put  his  initials  on  that  bill 
that  you  referred  to?  A.  That  I  cannot  say.  I  do  not  know.  I  do  not 
think  he  did.     He  may  have,  but  I  do  not  think  he  did. 

Q.  Did  anybody  put  their  initials  on  it?     A.  Some  did;  yes. 

Q.  Did  any  person  put  their  names  or  marks  upon  that  bill  which  you 
connect  with  Mr.  Mann,  so  you  could  identify  it?  A.  I  covild  not  say  that. 
I  cannot  remember  that. 

Q.  You  could  not  tell  that  without  looking  at  your  files?  A.  No,  sir;  I 
could  not. 

Mr.  Ellsworth:  Do  you  know  of  any  other  names  now?  A.  I  was 
going  to  say,  Mr.  Ellsworth,  by  going  through  those  files  of  mine,  I  can 
tell  better  from  them. 

Q.  If  you  remember  any  others  to-night,  give  them;  give  us  the  names, 
such  as  you  remember,  then  you  can  make  further  search.  A.  Well, 
somebody — I  do  not  know  who  it  was  —  came  to  me  about  the  Deputy 
Superintendent  of  State  Printing  Office  bill.  Now,  this  I  cannot  place — 
who  introduced  that  bill.  I  think  it  was  a  Senate  bill.  There  was  some- 
body wanted  that  bill  advanced  on  the  file. 

Q.  Was  it  a  member  of  the  Assembly?  A.  I  think  it  was  a  member  of 
the  Assembly. 

Q.  You  do  not  recollect  who  it  was?     A.  No;  I  have  a  faint  recollection. 

Q.  Have  you  any  memoranda  by  which  you  can  ascertain?  A.  I  can- 
not tell  the  date  that  that  bill  was  reported  back;  that  was  the  day  that 
the  party  came  to  me,  and  I  have  got  my  reports  of  that  day,  and  I  can 
tell,  I  think. 

Q.  You  think  you  can  tell  by  consulting  the  memoranda  that  you  have 
who  it  was?     A.  Yes;   I  think  I  can. 

Q.  You  do  that  before  the  next  meeting  of  the  committee,  will  you,  Mr. 
Smith?     A.  Yes,  I  will. 

Q.  Well,  are  there  any  further  names?  A.  That  is  about  all  I  can  think 
of.     I  will  look  over  my  list  and  see  the  different  bills. 

Q.  Will  you  examine  such  memoranda  as  you  have,  and  gather  your 
recollection  on  the  subject,  and  be  prepared  to  state,  at  the  next  meeting 
of  the  committee,  all  about  it?  A.  There  were  two  bills  connected  with 
the  State  Prisons  that  were  asked  to  be  advanced.  I  do  not  know  who 
came  after  me  about  those  two  bills.  They  were  big  deficiency  bills  to  pay 
some  bank  here. 

Q.  Did  any  member  of  the  Assembly  ask  you  to  advance  those  bills? 
A.  That  is  what  I  am  trying  to  think  about  now.  I  can  think  better  from 
my  files  than  I  can  now. 

Q.  Did  any  member  of  the  Senate  ever  ask  you,  except  Mr.  Moffitt,  to 
take  any  bill  out  of  its  proper  place  on  file?  A.  Excepting  that  one  Sen- 
ator, and  he  did  not  tell  me  to  take  it  out  of  its  place  on  the  file,  but  he  told 
me  to  push  it  as  much  as  I  could  for  him — that  bill  of  $67. 

Q.  In  that  case,  you  say,  there  was  no  request  of  you  to  tamper  with  the 
files  at  all?     A.  No,  sir;  not  at  all. 

Q.  To  help  the  bill  as  much  as  you  could?     A.  Yes. 

Q.  The  bill  of  $67?  A.  Yes.  There  was  a  deficiency  of  $67  in  the 
Railroad  Commissioners'  office. 

Q.  Mr.  Smith,  you  stated,  the  other  evening,  on  your  examination,  that 
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nearly  every  day  some  one  approached  you  with  a  request  for  you  to  change 
the  position  of  a  bill  on  the  file.  You  have  now  testified  with  respect  to 
members,  and  you  say  as  far  as  you  can  recollect  to-night?     A.  Yes. 

Q.  Xow,  were  there  other  parties,  not  members  of  the  Legislature,  who 
approached  you  with  such  requests,  that  you  can  now  recollect;  if  so,  please 
state  who  they  were.     A.  Oh.  there  were  different  ones. 

Q.  "Well,  state  who  the}-  were. 

The  Chairman:  Let  me  call  to  your  mind  your  answer  the  other  day. 
You  stated  you  had  been  approached,  or  had  ofiers  every  day,  and  some- 
times two  or  three  times  a  day,  and  the  average  was  about  once  a  day. 
Can  you  recall  the  names  of  any  member,  either  of  the  Assembly  or  out- 
siders that  you  referred  to.  when  vou  gave  that  answer?  A.  "Well,  it  got  to 
be  so  common  that  I  used  to  laugh  at  them  when  they  came  up.  I  used 
to  look  at  it  as  a  joke,  or  something  of  that  sort,  it  got  to  be  so  common, 
and  I  never  paid  any  attention  to  them — never  paid  any  attention  to  the 
bills  even. 

Q.  Then,  we  are  to  understand  that  it  was  a  very  common  thing  for  peo- 
ple to  come  up  there,  and  ask  you  to  change  your  tile?  A.  Yes.  The  last 
few  weeks  I  did  not  pay  any  attention  to  them  at  all:  I  would  not  bother 
with  them. 

Q.  Now,  your  answer  was  a  prett}-  explicit  one  the  other  evening  ?  A. 
Yes. 

Q.  Stating  that  you  were  approached,  and  had  been  offered,  sometimes 
thi-ee  or  four  times  a  day,  and  would  average  about  once  a  day.  Cannot 
you.  in  your  mind,  now.  remember  any  one  of  those  gentlemen  ?  A.  Yes,  I 
can  remember  them,  if  you  want  to  know  them. 

Q.  That  is  what  I  am  trying  to  get  at.  A.  Well,  there  is  the  Committee 
Clerks,  and  your  Assistant  Journal  Clerks,  and  your  Watchman  :  they  have 
all  been  after  me,  every  one  of  them. 

Q.  To  change  the  files?     A.  Yes. 

Q.  Well,  please  name  some  of  the  Committee  Clerks — there  are  about 
forty  or  fifty?  A.  Well,  there  is  one  of  your  Committee  Clerks — a  lady — 
she  came  up  there  a  couple  of  times  and  asked  me  if  I  could  not  jwssibly 
advance  her  bill  on  file  :  one  of  the  Silk  Culture  bills.     That  is  one  of  them. 

Q.  Well,  go  on  and  give  us  some  more  of  them.  A.  Well,  there  is  a  bill 
that  amends  the  section  of  the  Code  reqmi-ing  certain  officers  to  remain 
over  at  the  close  of  the  session,  who  will  receive  a  salary  of  fifty  dollars,  and 
there  is  a  bill  introduced  and  on  file  now,  that  they  want  to  add  a  couple  of 
other  clerks  to  be  kept  over. 

Q.  Well,  who  wanted  you  to  do  that?  A.  Well,  the  whole  Journal 
Clerks  office  wanted  that  done.  The  whole  of  the  Journal  Clerks  of  the 
Assembly. 

Q.  All  the  Journal  Clerks  of  the  Assembly?     A.  Yes. 

Q.  Did  any  of  those  gentlemen  personally  request  that  that  be  done? 
A.  Yes.  they  did  :  both  of  them. 

Q.  Give  us  the  name  of  that  man?  A.  Well,  one  was  Mr.  Albert  Hart. 
the  Journal  Clerk,  and  Mr.  Chapman,  the  Assistant  Journal  Clerk. 

Q.  Did  they  ask  you  to  advance  bills,  or  advance  those  bills  on  the  file 
that  they  may  be  reached  at  an  earlier  day  than  they  would  otherwise 
have  been  reached?  A.  Well,  they  told  me  to  put  it  on  the  files  as  far  as 
I  could,  so  that  it  could  be  gotten  up  as  soon  as  it  could  be  gotten  up,  and 
one  day  there  were  three  bills  in  which  I  had  a  claim,  and  two  other  par- 
ties had  claims,  and  under  the  rule  one  day  you  remember  that  we  put 
them  all  on  the  Special  File — some  fifty  or  sixty — and  then  put  them  back 
on  the  General  File,  and  in  putting  them  back,  I  made  a  mistake  and  the 
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Journal  Clerks'  office  insisted  that  it  was  down  three  or  four  numbers  out 
of  its  place.  In  rearranging  them,  I  got  quite  a  number  of  bills  out  of 
their  places  ;  in  rearranging  my  files  for  the  next  day,  I  got  those  Journal 
Clerks'  l)ill  down  a  little  too  far,  but  I  advanced  that  in  its  proper  place 
on  my  own  motion. 

Q.  .So  as  to  have  it  in  its  proper  place?  A.  Yes.  It  was  an  error  in 
getting  it  down  three  or  four  numbers  farther  than  it  should  have  l)een, 
and  I  suppose  they  took  advantage  of  that  fact,  thinking  that  if  I  could 
advance  it  that  way,  that  I  could  advance  it  farther. 

Q.  Do  you  remember  any  other  bills  in  which  the  clerks  or  outsiders 
desired  the  bills  should  be  changed  on  the  file?  A.  The  principal  instance 
I  cannot  call  just  now. 

Q.  Do  you  remember  whether  any  requests  were  made  of  you  with 
regard  to  any  constitutional  amendments,  resolutions,  or  proposed  amend- 
ments to  the  Constitution?     A.  No,  sir. 

Q.  To  alter  in  any  way  the  position  they  had  on  the  file?  A.  No,  sir  : 
not  that  I  know  of.  I  do  not  suppose  that  I  was  ever  spoken  to  about  a 
constitutional  amendment. 

Q.  Mr.  Smith,  do  you  remember  that  there  has  been  a  claim  here  by 
Mr.  Jordan  with  regard  to  some  money  up  at  Folsom  State  Prison?  A.  I 
think  I  do;  yes. 

Q.  Do  you  remember  that  any  request  or  attempt  to  change  that  bill  on 
file  was  ever  made  by  anybody?     A.  No,  sir  ;  not  to  my  knowledge. 

Q.  Do  you  remember  any  other  bills  where  claim  was  admitted  to  the 
committee,  and  the  committee  reported  on  those  claims — do  you  remember 
of  any  request,  or  desire  being  made  to  change  any  of  those  bills  upon 
the  file  ?  A.  No,  sir  ;  I  do  not  recollect  of  any.  There  might  have  been 
requests  made,  but  I  do  not  recollect  now  whether  there  was  any  or  not. 
I  do  not  think  there  was,  though. 

Q.  By  reference  to  your  notes  can  you  tell  us  to-morrow  whether  there 
were  any  such  requests  made  with  regard  to  those  bills  that  I  have  been 
asking  you  about  to-night?     A.  Yes. 

Q.  Please  remember  that  to-morrow  and  give  me  that  information.  A. 
I  will. 

Mr.  Eulsworth:  Mr.  Smith,  did  any  of  those  parties,  whom  you  have 
just  stated  desired  to  have  bills  advanced  on  the  file,  offer  you  any  money? 
A.  No,  sir;  never.     They  wanted  it  done  as  a  favor. 

Q.  You  stated  the  other  evening  in  answer  to  this  question:  '"  How  mam' 
times  has  money  been  offered  to  you  to  make  changes  in  the  file?"  And 
your  answer  was;  "  Every  day  during  the  session,  and  sometimes  three  or 
four  times  a  day,  and  the  average  about  every  day."  A.  Well,  it  is  just 
certain  instances,  as  I  told  you  before. 

Q.  You  stated  the  other  night,  did  you  not,  that  money  had  been  offered 
you  nearly  every  day  during  the  session?  A.  Yes.  But  what  I  meant  by 
that  was  and  what  I  mean  now  is,  that  they  wanted  me  to  do  that,  and 
they  would  see  that  I  would  be  fixed  for  doing  it.  They  would  want  to  see 
the  work  done  first  before  they  would  pay  me. 

Q.  Now,  I  ask  you  if  these  parties — these  Clerks,  Mr.  Hart  and  Mr. 
Chapman — ever  did?     A.  No,  sir;  they  never  did. 

Q.  Did  they  make  3'ou  any  promise,  or  any  offer  of  any  kind?  A.  No, 
sir. 

Q.  Did  this  lady  Clerk  on  Silk  Culture  ever  offer  you  any  money?  A. 
No,  sir.  The  Clerk  on  Silk  Culture  came  up  to  the  desk,  and  she  asked  me 
if  I  could  not  advance  her  silk  bill — the  fc)ill  that  Mr.  Knox  has  introduced, 
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I  believe — and  I  said  I  could  not  possibly  do  it;  and  she  begged  of  me,  and 
the  next  day  she  came  up  and  was  almost  crying,  and  she  wanted  me  to 
do  it,  and  I  would  not.  But  her  bill  has  been  read  the  first  time  already 
now.     They  have  all  been  read. 

Q.  You  stated,  did  you  not,  the  other  night,  that  money  had  been  offered 
you  nearly  every  day?     A.  I  had  been  promised  money. 

Q.  Well,  cannot  you  remember  who  any  of  those  persons  were,  who 
made  those  promises  other  than  you  have  stated  ?  A.  No.  I  will  have  to 
look  into  that  a  little  bit  first.  You  see  they  used  to  go  up  there,  and  I 
used  to  fool  with  them  so  much,  and  it  got  to  be  such  a  common  thing  that 
I  did  not  pay  any  attention  to  it  afterwards.  I  thought  they  were  jesting, 
and  I  did  not  pay  any  attention  to  it. 

Q.  And  you  could  tell  by  reference  to  those  files?  A.  I  think  I  could, 
yes. 

Q.  In  which  cases  money  was  offered  you?     A.  Yes. 

Q.  Did  you  make  any  memoranda  on  3^our  bills  as  to  whether  money 
had  been  paid  ?     A.  No,  but  I  could  tell  from  the  files. 

Q.  Please  examine  your  files,  Mr.  Smith,  and  be  ready  to  testify  to  it 
to-morrow.     A .  I  have  got  them  all  together,  every  one  of  them. 

Mr.  Phillips  :    I  want  to  ask  Mr.  Smith  one  or  two  questions. 

The  Witness  :  I  may  be  mistaken  about  Mr.  Phillips.  I  am  not  positive 
about  that. 

Q.  I  want  to  ask  you  if  you  have  a  pretty  clear  recollection  of  that  trans- 
action in  regard  to  that  Moflitt  letter?  A.  Yes.  Not  about  you.  You 
may  be  the  wrong  party. 

Q.  What  time  of  the  day  or  night  did  this  transaction  take  place?  A. 
Well,  it  was  about  three  or  four  o'clock  in  the  afternoon. 


E.  A.  Phillips. 

Sworn. 

The  Chairman:  You  can  make  any  statement  you  wish,  Mr.  Phillips. 
Answer — I  want  simply  to  say  this:  That  I  have  had  my  desk  in  the 
Assembly  all  the  time  since  I  have  been  here,  and  I  have  been  here  from  the 
opening  of  the  session.  I  have  not  been  in  the  Senate  at  any  time  at  night, 
until  after  the  Assembly  had  adjourned.  I  gather  my  data  in  the  Assem- 
bly, and  at  night  I  go  into  the  Senate  and  get  what  information  I  can  there 
from  the  other  newspaper  men,  and  from  what  few  Senators  I  know.  I  am 
not  personally  acquainted  with  but  three  Senators,  and  I  do  not  know  by 
sight  more  than  a  dozen  Senators,  and  probably  not  that  many.  I  could 
not  pick  out  Senator  Moffitt  from  the  Senate  to  save  my  life,  because  I  do 
not  know  what  kind  of  a  looking  man  he  is.  I  do  not  know  him  at  all. 
I  have  never  spoken  a  word  with  him  that  I  know  of,  and  I  have  never 
had  any  conversation  with  him  of  any  kind  that  I  know  of,  and  I  have 
never  had  any  conversation  with  this  man  in  regard  to  that  letter,  or  about 
any  bill,  and  he  is  wholly  mistaken  about  it,  or  he  is  the  most  malicious 
liar — I  don't  know  which,  gentlemen.  That  is  pretty  strong  language, 
but  it  is  a  God's  fact.     I  am  inclined  to  believe  that  the  latter  is  true. 


L.  E.  BULKELEY. 

Sworn. 

The  testimony  of  the  witness  E.  J.  Smith  was  read  by  the  reporter  as 
far  as  it  related  to  the  witness,  L.  E.  Bulkeley. 


35  ■ 

The  Chairman:  Do  you  desire  to  ask  Mr.  Smith  any  question  in  regard 
to  that  statement?  Answer — I  do  not  desire  to  ask  any  man  any  questions 
that  makes  such  a  statement  as  that.  I  have  simply  to  say,  gentlemen,  that 
I  never  proposed  to  any  living  being  to  advance  that  bill  on  the  file,  or  to  do 
anything  in  relation  to  bill  that  was  improper.  This  Mr.  Smith  I  knew 
some  years  ago.  The  last  time  I  met  him  in  San  Francisco,  he  borrowed 
a  dollar  of  me,  and  he  said  he  would  pay  it  the  next  day,  which  he  never 
did.  Two  or  three  days  afterwards,  he  struck  me  for  another  dollar,  and 
I  think  I  said  I  was  in  a  hurry,  and  went  off.  Soon  after,  I  came  here  to 
Sacramento  in  regard  to  this  bill;  I  met  him.  He  says  to  me,  "What  are 
you  up  here  for?"  "  Well,"  I  says,  "  I  am  here  to  get  a  bill  passed  through 
the  Legislature;  it  is  a  just  bill,  etc."  "  Well,"  says  he,  "  you  can."  Says 
he,  "  Is  there  any  money  in  it?"  I  says,  "  No,  not  a  dollar."  "Well,"  he 
says,  "  then  you  cannot  do  anything."  He  says,  "  You  have  got  to  \jut  up." 
"  Well,"  says  I,  "  then  it  won't  go  through."  I  do  not  know  whether  it  was 
that  conversation  or  some  other  after,  he  kept  after  me  all  the  time,  and 
he  says,  "If  you  get  the  bill  up,"  says  he,  "they  will  fix  it  on  the  file," 
says  he,  "so  that  your  bill  will  never  get  through."  "Well,"  says  I,  "can 
they  do  that?"  Says  he,  "Yes."  Sa3'S  he,  "I  can  take  care  of  it,  if  you 
want  me  to."  "Well,"  says  he,  "you  have  always  been  a  good  friend  to 
me,  and  I  will  see  that  they  do  not  play  any  games  on  you."  "Well," 
I  says,  "  I  never  was  in  the  Legislature  before,  and  I  do  not  know  what 
games  they  can  play."  It  was  the  first  time  I  had  ever  been  before  the 
Legislature  in  my  life,  and  I  knew  nothing  about  this  thing.  I  came'  up 
to  get  through  an  honest,  square  bill,  and  I  had  no  intention  of  doing- any- 
thing that  was  not  perfectly  proper,  and  I  have  done  nothing  which 
was  not  perfectly  proper,  I  think.  AVell,  he  was  at  me  a  half  a  dozen 
times.  I  believe  I  went  down,  and  I  did  ask  him  to  send  down  some  bills, 
which  he  did.  When  I  came  up  here,  he  struck  me  for  more  money,  and 
I  says,  "  How  much  is  it?"  He  says,  "-$5."  I  gave  him  $5.  And  then' 
this  bill  was  introduced,  and  the  committee  reported  on  it.  I  heard  at 
night  that  the  committee  had  reported  on  it,  and  reported  unanimously  in 
favor  of  it.  I  noticed  the  next  day  that  it  was  not  on  this  file,  and  I  met 
him.  I  think  it  was — gentlemen,  I  do  not  pretend  to  give  this  exactly  to  the 
minute  of  the  time,  but  this  is  the  substance  of  it — and  I  says  to  him,  savs 
I,  "Why  is  not  that  bill  that  is  reported  here,  on  that  file?"  "  Well,"  he 
says,  "  I  do  not  know,"  and  he  said  he  would  look  after  it.  Well,  it  seems 
that  this  bill  was  reported,  I  think,  on  the  seventh.  I  cannot  tell  you  the 
dates  exactly,  but  I  know  that  it  was  reported,  and  I  knew  it  was  several 
days  before  it  appeared  on  the  file,  and  I  thought  there  was  some  shanan- 
nigan,  as  he  said  there  were  those  things  played,  and  I  asked  him  about  it, 
and  then,  I  believe,  it  did  come  on  the  file.  I  think,  the  first  day  it  was 
on  the  file — I  could  not  tell  you  the  exact  day  that  it  was  on  the  file — he 
met  me  in  the  street,  and  he  said  he  wanted  to  take  his  girl  to  the  theater, 
and  asked  me  for  a  couple  of  dollars,  and  I  gave  it  to  him;  and,  I  believe, 
a  few  days  afterwards,  he  asked  me,  and  he  says,  "I  want  some  more 
money  to  treat  the  boys,"  or  something — I  do  not  know  what  it  was — and 
I  gave  him — I  do  not  know  what;  I  could  not  tell  you.  I  gave  him  just 
the  same  as  I  would  anybody  who  would  stop  me  in  the  street  and  ask  me 
for  money  to  get  a  drink  or  anything  of  the  kind,  and  perhaps  it  was  a 
dollar,  or  perhaps  it  was  a  dollar  and  a  half — I  could  not  tell  to  save  my 
life,  because  I  do  not  remeinber.  As  to  asking  him  to  ever  advance  that 
bill  on  the  file,  I  did  not  suppose  such  a  thing  could  be  done.  '  I  never 
thought  of  such  a  thing.  Why,  gentlemen,  I  could  not  afford  to  have 
done  such  a  thing,  if  I  ever  did  in  my  life,  because  it  was  a  fair,  square 


36 

bill;  a  bill  which  I  had  only  asked  for  what  I  believe  was  due  from  the 
State  to  this  lady,  and  as  I  told  the  committee  when  I  went  before  them, 
I  says,  "  Gentlemen,  here  is  a  bill  that  I  have  no  money  to  spend  for,  and 
I  will  give  \^on  the  statement  in  regard  to  this  case."  Before  that  com- 
mittee I  just  gave  the  record  of  it  I  had,  and  the  committee  reported 
unanimously  in  its  favor.  I  knew  nobody,  nor  could  I  get  anybody  19 
help  her  in  managing  this  matter,  and  I  did  not  know  how  to  do  it,  either. 
Smith  had  offered  so  very  kindly  to  keep  me  from  being  imposed  upon, 
that  of  course  I  placed  confidence  in  him.  In  regard  to  this  printing 
office,  I  will  have  to  give  this  in  the  order  that  it  occurs  to  me.  There  was 
one  day  that  that  bill  was  on  the  file  in  a  certain  place,  and  the  next  day 
it  was  much  lower  down,  and  I  spoke  to  him  about  it.  I  says.  "Your  file 
seems  to  be  managed  ver}'  carelessly ;  how  is  this  ?  "  "  Well,"  he  said, '"  That 
was  a  piiistake  of  the  printer."  Now,  that  was  all  that  I  ever  said  to  him 
about  the  printer,  or  anything  in  relation  to  it.  But  when  I  went  to  San 
Francisco,  in  regard  to  these  letters — when  I  went  to  San  Francisco — I  was 
obliged  to  go  down — this  bill  was  not  on  file — I  do  not  remember — I  think 
it  was  not  on  the  file — but  at  any  rate,  before  I  left,  I  asked  him  how  that 
bill  stood,  and  he  said  that  after  it  had  been  on  the  file,  he  said  that  it 
would  go  up  for  the  first  reading  about  Friday.  .  And  Avhen  I  got  down 
there,  I  found  it  did  not  come  up  for  the  first  reading,  and  that  was  the 
occasion  of  the  letter  I  wrote  to  him,  and  he  said  he  would  look  after  it. 
I  saw  that  there  was  nothing  done  while  I  was  away,  and  then  you  will 
remember,  gentlemen,  that  frequently  men  introduce  bills,  get  the  rules 
suspended,  and  introduce  bills  out  of  order,  and  of  course  in  that  letter  I 
wanted  him  to  see  if  there  was  any  motion  to  introduce  bills  out  of  order, 
and,  if  Mr.  LaBlanc  should  not  be  in  the  House,  to  see  anybody  else,  and 
if  thev  moved  bills  out  of  order,  to  see  that  this  was  moved  out  of  order 
in  the  same  way.  That  was  all  1  ever  did  in  connection  with  the  files  of 
this  Assembly. 

Q.  What  was  that?  A.  I  said  that  frequently  I  knew  that  there  was 
motions — that  a  gentleman  would  get  up  and  make  a  motion  to  suspend 
the  rules,  and  take  up  a  bill  out  of  order,  and  three  or  four  bills  would  be 
passed  and  then  it  would  be  stopped,  and  I  asked  him  to  see  to  that,  and 
that  was  the  occasion  of  writing  that  letter — that  if  such  a  thing  occurred, 
for  him  to  see,  if  Mr.  LaBlanc  should  be  out  of  the  House — that  is  the  pur- 
port of  that  letter — that  he  would  see  that  somebody  moved  that  bill  out 
of  its  place  in  the  same  way  as  the  other  bills  were  moved,  so  as  to  advance 
the  bill  in  that  way.  That  is  the  only  thing  that  I  ever  asked  done  in 
regard  to  this  thing.  I  certainly  did  not  want  Mr.  Smith  to  do  anvthing 
in  the  matter  that  was  improper.  I  was  perfectly  thunderstruck  that  such 
a  statement  should  have  occurred,  and  I  said  that  I  did  not  think  it  possi- 
ble— I  have  said  to  two  or  three  that  I  did  not  think  it  possible  that  Mr. 
Smith  could  have  made  such  a  statement  as  to  my  making  any  threats 
against  him.  I  certainly  did  not  do  it.  I  never  thought  of  such  a  thing. 
Mr.  McCausland  came  to  me  and  said  that  it  was  reported  by  him  that  I 
had  made  threats  against  him.  I  said  that  there  was  not  a  word  of  truth 
in  it.     In  regard  to  those  letters,  I  say  that  this  gentleman  here 

Q.  Who  do  you  mean?  A.  This  gentleman  here  [pointing].  I  think 
that  this  is  the  exact  language  that  I  used,  and  Mr.  McCausland  can  cor- 
rect me,  if  it  isn't.  We  met  Mr.  Smith  very  unexpectedly — I  was  coming 
up — INIr.  McCausland  said  he  wanted  to  see  me — and  I  was  coming  out  of 
the  hotel,  and  we  just  met  Mr.  Smith,  and  he  says,  "  How  do  you  do, 
Bulkeley?"  And  I  made  a  remark,  and  I  says,  "  Have  you  got  those  let- 
ters?"    He  says,  "Yes."     I  never  asked  him  for  any  letters.     I  do  not 
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want  to  say  a  word  here  that  is  not  exactly  correct.  I  did  not  demand 
any  letters  from  him.  I  simply  want  to  say  that  I  did  not  demand  any 
letters,  and  I  did  not  think  of  asking  him  for  any  letters;  I  just  merely 
asked  him  if  he  had  those  letters.  I  wanted  the  letters  where  anybody 
could  see  them.  Those  letters  could  have  been  read  to  this  House  at  the 
time  they  were  sent.  I  thought  nothing  of  the  letters,  and  I  certainly 
think,  gentlemen,  tliat  I  am  too  bright,  if  I  had  intended  to  have  done 
an^'thing  wrong,  to  have  written  letters  to  a  man  in  regard  to  it.  There  is 
nothing  in  those  letters  that  I  would  not  just  as  soon  have  been  published 
the  next  day,  or  read  to  the  House.  I  had  to  be  away,  and  I  knew  that 
sometimes  things  would  be  neglected,  and  as  he  had  said  that  he  would 
see  after  it,  I  did  so.  As  to  promising  him  $50  when  the  first  reading  of 
the  bill  was  reached  and  the  second  reading  of  the  bill,  the  first  I  ever 
heard  of  such  a  thing  was  when  I  saw  it  in  the  paper.  I  certainly  never 
made  any  such  promise  to  him  of  any  kind  or  description.  If  he  did  any- 
thing for  me  in  the  matter,  I  expected  to  pay  him  as  I  would  anybody 
else,  but  I  did  not  expect  him  to  do  anything  that  was  wrong.  He  was 
not  a  member  of  the  Assembly,  and  I  ought  not  suppose  it  was  anything 
improper  for  him  to  assist  me  while  I  was  away  in  having  a  fair  hearing 
of  that  bill,  and  I  expected  of  course  if  he  did  anything  for  me,  to  com- 
pensate him  for  it,  but  as  to  promising  $50  when  the  first  reading  of  the 
bill  was  reached,  that  is  certainly  not  correct;  and  as  to  wanting  those 
letters,  I  never  wanted  them.  I  never  asked  anybody  to  get  them,  never 
thought  of  such  a  thing,  and  as  I  told  you,  there  was  nothing  in  the  letters 
that  I  would  not  just  as  soon  have  been  read  before  the  House  the  next 
day.  All  that  I  care  about  this  thing,  gentlemen,  is  that  I  do  not  want 
this  bill  prejudiced  by  any  attempt  to  make  out  that  I  have  tried  to  do 
anything  in  regard  to  the  bill  that  was  not  perfectly  fair  and  square.  I 
certainly  never  intended  to  do  it,  and  I  did  not  intend  to  spend  any  money 
to  advance  the  bill  in  any  shape  or  form,  because  I  had  none  to  spend.  I 
came  here  this  last  time  at  the  request  of  Mr.  jNIastic,  whom  I  presume 
you  know,  of  Alameda.  He  represents  this  girl  who  is  one  of  the  heirs  of 
the  estate,  and  we  were  trying  to  get  this  bill  through  fairly  and  squarely. 
I  had  given  Mr.  Smith  the  credit  to  think  that  he  had  been  mistaken  in 
regard  to  it,  and  I  have  been  told  by  several  people  that  they  did  not 
believe  he  said  it.  I  did  not  believe  he  said  it — what  was  in  the  paper — and 
who  the  people  were  that  told  me  I  could  not  tell,  because  people  speak  to 
me  exeJ-y  day  that  I  do  not  know,  and  I  says,  "  Well,  if  he  did  not  say  it, 
I  have  nothing  to  say."  "  Well,"  says  I,  "  it  was  reported  in  the  papers 
that  he  did  say  it.  And  I  have  avoided  speaking  to  Mr.  Smith  at  all  in 
regard  to  the  matter,  because  after  that  outbreak,  I  thought  it  was  unsafe 
to  speak  to  anybody."  I  do  not  know  as  there  is  anything  else  for  me  to 
answer  in  my  testimony.  I  do  not  think  of  anything.  But  I  will  say, 
gentlemen,  in  regard  to  this  matter,  that  I  have  done  nothing.  I  have  had 
no  conversation  that  I  would  not  just  as  soon  have  published  to  the  world. 
Now,  I  was  going  to  say  in  regard  to  one  of  those  letters.  It  looks  to  me — 
I  am  very  much  in  the  habit  of  underscoring  a  word,  when  I  want  any- 
body to  see  it — and  it  looks  to  me  as  if  there  have  been  lines  put  there 
that  were  not  put  there  by  me.  I  do  not  think  I  ever  put  as  many  lines  as 
that.  I  wanted  him,  during  my  absence,  to  see  that  there  was  no  bill 
taken  up  out  of  order,  unless  mine  was  taken  up,  too. 

Q.  Is  that  all  you  desire  to  say?  A.  Well,  I  cannot  think  of  anything 
else.  If  there  is  anything  else  that  you  desire  to  ask  me  any  question 
about,  I  wish  you  would  do  it. 

Q.  Mr.  Bulkeley,  what  do  you  mean  by  the  language  in  this  letter  dated 
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February  twelfth, "  Don't  spare  anything;  drive  that  business,  and  I  will  see 
you  as  soon  as  I  arrive?"  A.  Well,  I  wrote  that  at  the  office  of  the  hotel, 
and  I  was  surrounded  by  people  talking  to  me  at  the  office  of  the  hotel, 
and  I  wanted  him  simply  to  see  that  this  got  along  as  any  other  bill  did. 

Q.  You  say  you  hardly  believe  you  put  all  these  lines — these  under- 
scoring lines?     A.  I  will  not  say  that  I  did  not. 

Q.  Look  at  them  and  see  if  they  do  not  appear  to  be  in  exactly  the  same 
ink  as  the  body  of  the  letter?  A.  I  do  not  lay  any  stress  on  it,  but  it  does 
not  look  to  me  as  if  I  made  so  many  underscoring  lines  as  that.  LaBlanc 
is  underscored  to  show  who  he  was. 

Q.  Those  are  your  underscore  marks?  A.  Yes.  But  in  regard  to  that 
matter,  that  is  underscore,  it  was  nothing  that  I  wanted  that  was  unfair. 

Q.  I  merely  asked  you  the  question,  because  you  said  you  did  not  think 
those  lines  were  all  put  there  by  you?  A.  I  will  tell  you  I  am  in  the  habit 
of  always  underscoring  anything  that  I  want  to  call  attention  to. 

Q.  On  further  reflection  and  examination  of  that  letter,  Mr.  Bulkeley, 
in  regard  to  those  marks  there,  do  not  you  think  they  are  all  yours?  A. 
Well,  they  may  be,  I  won't  say  they  are  not. 

Q.  Well,  don't  you  think  they  are?  A.  Well,  they  may  be,  I  won't  say 
they  are  not.     But  I  will  tell  you  in  regard  to  that 

Q.  I  observe  that  most  of  your  letters  have  more  or  less  underscoring? 
A.  I  am  very  much  in  the  habit  of  it,  and  especially  if  I  am  writing  to  a 
man  that  is  very  busy.  For  instance,  he  has  other  matters,  and  looking 
for  Bill  295,  I  would  underscore  that  so  that  he  would  notice  it,  and  I  will 
tell  you  why  I  write  it  that  way.  On  the  first  day  that  that  bill  was 
l)rought  up,  I  think  it  was  Mr.  Young  that  introduced  it.  It  was  intro- 
duced at  the  report  of  the  committee,  and  he  was  out  when  the  reports 
came  in,  so  that  he  lost  that  day,  and  I  do  not  know  but  that  he  may  be 
out.  I  thought  Mr.  LaBlanc  might  be  out  when  such  an  order  was  made, 
but  when  the  rules  were  suspended  to  take  up  bills  out  of  order,  and  I 
wanted,  if  there  were  any  bills  taken  out  of  order,  that  this  should  have  a 
fair  chance  with  it. 

Q.  Are  you  an  interested  party  in  the  estate  of  Aurelia  Pfeiffer?  A. 
Yes,  in  this  way.  I  want  to  explain  to  you  about  this  case.  I  have  heard 
that  this  was  a"^  bill  gotten  up  in  my  interest.  I  will  tell  you  just  how  I 
am  interested.  For  over  five  years  I  have  been  doing  business  for  Mrs. 
Pfeifter,  for  which  I  have  received  ho  pay;  and  not  only  that,  I  have 
advanced  her  money.  It  seems  that  about  a  year  before  she  died  —  she 
died  while  I  was  up  here  trying  to  get  this  bill  through —  she  made  a  will, 
drawn  up  in  her  own  handwriting,  and  gave  it  to  some  ladies  in  Oak- 
land that  she  knew  to  keep  for  her,  and  they  told  me  of  it  the  day  of  the 
funeral,  and  I  then  notified  the  niece  of  Mrs.  Pfeiffer  and  her  friends  to 
go  and  ask  to  have  this  will  opened,  and  it  was  opened,  and  there  we 
found  this  autograph  will,  in  which  she  stated  that  she  left  one  half  of  this 
estate  to  her  niece,  appointed  me  executor,  and  as  full  compensation  for 
my  services  as  executor  and,  as  she  expressed  it,  because  she  had  found 
me  a  true  friend,  an  honest  counsel,  she  left  me  the  other  half.  Now,  in 
regard  to  my  interest  in  this  bill,  gentlemen,  I  have  no  interest  in  this  bill 
further  than  this:  there  is  a  mortgage  on  this  estate  that  Mrs.  Pfeiffer  had 
to  make  some  years  ago,  before  I  knew  her.  She  had  to  get  this  mortgage 
to  support  her  nephew  and  niece — both  were  sickly — and  to  pay  the  taxes 
on  the  land,  and  for  her  living  expenses.  On  that  mortgage  suit  has  been 
brought  to  foreclose  it,  and  if  that  mortgage  cannot  be  paid  there  is  not  a 
dollar  of  the  estate.  It  isn't  worth  a  dollar,  and  if  it  cannot  be  paid  —  if 
this  mortgage  can  be  paid  off —  of  course,  there  is  nobody  to  raise  this 
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money  but  this  sickly  niece — but  if  the  mortgage  can  be  paid  off"  and  that 
property  put  in  a  company,  as  we  had  arranged  properly  to  do  liefore 
she  died,  there  would  be  a  large  estate  there,  probably  .$200  or  $800,  per- 
haps more.  It  is  just  on  the  turn  of  the  wheel  whether  that  could  have 
been  done,  and  that  is  the  only  interest  that  1  had  in  this  bill,  was  to  have 
that  mortgage  paid  off  and  have  something  left  for  this  niece,  for  every 
dollar  that  there  was  over  this  —  and  there  is  verj'-  little  over  this — would 
be  paid  to  tliat  niece.  I  was  obliged  before  I  left  San  Francisco,  and  I 
have  the  receipt  in  my  pocket,  to  advance  it  out  of  my  own  pocket  $40 
to  pay  her  board.  And  she  has  been  supported  by  her  aimt,  and  she  is 
not  able  to  do  anything.  And,  as  I  said  in  regard  to  my  interest  in  that 
estate,  I  have  offered  it  to  any  lawyer.  I  told  Mr.  Mastic  himself,  because 
Mr.  Mastic  and  I  consulted  about  this  matter,  and  I  will  offer  it  to  any 
lawyer,  and  I  offer  it  to  you,  Mr.  Ellsworth,  if  you  will  take  that  estate 
and  stand  right  in  my  shoes  I  will  walk  out  to-morrow,  because  it  is  no 
sinecure,  I  will  assure  you. 

Mr.  Ellsworth:  I  am  not  looking  for  anything  of  that  kind.  A.  I 
merely  stated  that,  INIr.  Ellsworth,  so  you  could  understand  my  position  in 
the  matter.  The  estate,  if  this  claim  cannot  be  paid,  then  there  is  nothing 
at  all  in  it,  as  I  say,  and  the  woman  would  have  to  go  to  the  poorhouse, 
and  it  has  been  represented,  T  know,  here  in  regard  to  this  bill,  and  all  I 
care  about  this  bill — I  think  my  reputation  is  too  well  established  to  have 
anybody  charge  me  with  attempting  to  bribe  anybody.  I  never  did  it  in 
my  life,  or  anything  of  the  kind.  But  I  do  not  want  this  bill  hurt,  because 
it  is  a  bill  for  $4,804  for  water  that  has  been  taken  from  this  land  by  the 
Regents  and  sold  some  five  or  six  years  ago,  and  the  estate  has  the  money, 
and  the  balance  is  for  water  tliat  has  been  taken  out  by  pipes  run  in  from 
the  University  into  that  land,  and  used  for  the  support  of  the  University. 
There  is  nothing  about  this  bill  that  I  want,  or  have  ever  attempted  to 
conceal  in  any  manner,  form,  or  shape.  I  simply  want  to  say  what  the 
bill  is. 

Mr.  Davis:  Do  you  know  what  date  that  bill  was  reported  back?  A.  I 
could  not  tell  you,  sir. 

Mr.  Ellsworth:  You  stated,  Mr.  Bulkeley,  did  you  not,  that  the  bill 
was  reported  back  three  or  four  days  before  it  went  on  file?  A.  I  do  not 
think  I  said  three  or  four  days.  I  think  I  heard  that  it  was  reported  back. 
I  heard  that  the  committee  had  reported  unanimously  in  its  favor,  and  the 
next  day  it  was  not  on  file. 

Q.  Did  you  go  to  the  Chairman  of  the  committee  to  make  any  inquiries 
on  it  on  account  of  your  being  disappointed  in  not  finding  it  on  the  file? 
A.  I  do  not  know,  I  could  not  tell  you  what  I  did,  Mr.  Ellsworth.  I  did 
all  I  could  in  reference  to  this  bill  that  was  honorable.  I  do  not  remem- 
ber now  what  I  did  in  reference  to  it,  but  I  believe  that  it  was  delayed. 

Mr.  Smith:  Here  is  the  record  reported  back  on  February  nineteenth; 
recommend  passage  as  amended;  here  it  is  on  file  February  tenth. 

The  Chairman:  Who  keeps  this  record,  Mr.  Smith? 

Mr.  Smith:  Mr.  Marston. 

A.  You  understand,  Mr.  Smith,  I  do  not  say  that  it  was  on  file  the  day 
that  it  was  reported  in  tlie  House,  but  I  say  it  was  not  on  file  on  the  day 
that  the  committee  told  me  that  they  had  reported.  Do  not  understand 
me  as  saying  that  it  was  not  on  the  file  the  day  after  it  was  reported  in  the 
House.  I  say  it  was  not  on  the  file  the  day  after  I  understood  the  com- 
mittee had  agreed  upon  it.  That  is  what  I  said.  Tliat  is  a  difi'erent  propo- 
sition. I  do  not  mean  to  charge  anybody  with  not  performing  their  duty 
as  to  that,  but  I  thought  it  had  been  reported  back,  and  what  I  said  to 
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Mr.  Smith,  was  that  it  was  not  on  the  file,  and  then  I  beHeve  he  told  me 
that  it  had  been  reported  in  the  House. 


Tuesday  Evening,  February  22,  1887. 

F.  D.  Ryan. 

Recalled. 

The  Chairman  :  Mr.  Ryan,  you  have  been  sworn  in  this  case  ?  Answer — 
Yes,  sir. 

Q.  I  want  to  ask  you  a  little  in  regard  to  the  procedure  and  the  run  of 
bills  here  in  this  House.  When  a  bill  is  introduced,  the  first  time  you  read 
from  the  manuscript,  do  you  not?  A.  No,  when  a  bill  is  introduced  the 
first  time  I  simply  read  the  title  of  the  bill,  and  the  Speaker  of  the  House 
orders  it  to  some  committee. 

Q.  I  made  a  mistake;  T  meant  the  first  reading.  When  you  read  a  bill 
on  the  first  reading  you  read  from  the  original  bill,  do  you  not?  A. 
Sometimes,  and  sometimes  I  read  from  the  printed  bill. 

Q.  Do  you  have  the  printed  bill  before  the  bill  is  read?     A.  Always. 

Q.  I  will  commence  back.  That  goes  back  a  little  further  than  1 
imagined.  Will  you  please  state  to  the  committee  what  the  custom  of 
the  Chief  Clerk  is  from  the  time  of  the  introduction  of  the  bill  until  it 
passes  through  to  engrossment?  Give  concisely  each  step  taken  by  the 
Clerk.  A.  Well,  the  moment  a  bill  is  introduced  I  read  the  title  of  it. 
The  Speaker  then  makes  an  order,  and  reference  is  made  to  some  commit- 
tee. Then  that  reference  is  indorsed  on  the  back  of  the  bills,  and  the 
bills,  as  they  come  in  after  that  reference  is  made,  are  all  properly  backed, 
indorsed  on  the  back  with  the  title,  with  the  name  of  the  author,  and 
with  the  name  of  the  committee  to  Avhich  it  is  referred.  Then  that  bill  is 
sent  to  the  printer. 

Q.  Before  it  goes  to  the  committee?  A.  Yes,  sir.  After  its  return  from 
the  printer  then  it  goes  to  the  committee,  a  receipt  is  taken  from  the 
Chairman  of  the  committee  for  every  bill,  and  then  after  the  committee 
have  finished  with  the  bill — finished  the  consideration  of  it — it  is  reported 
to  the  House.  Then  it  goes  upon  the  file  in  the  order  in  which  it  is 
reported  back.  If  the  Committee  on  Judiciary  report  back  seven  or  eight 
bills,  they  go  upon  the  file  in  the  order  in  which  they  are  reported  back. 
If  the  Committee  on  County  and  Township  Governments  come  in  with 
their  report,  their  bills  go  on  file  in  the  order  in  which  they  report  them 
back.  That  is  a  provision  of  the  rules,  and  the  bills  shall  go  upon  the 
file  in  the  order  in  which  they  are  reported  back  from  the  committee. 
Then  the  bill  goes  upon  the  file  in  the  regular  course,  after  the  first  read- 
ing. After  it  is  read  the  first  time — upon  that  reading  they  are  read  from 
manuscript  or  printed  bill — but  as  a  matter  of  convenience,  I  generally 
read  from  the  printed  bill,  because  it  is  easier  to  read. 

Q.  Let  me  interrupt  3^ou  for  a  moment.  After  a  bill  is  reported  back 
from  the  committee  and  is  in  the  possession  of  the  House,  do  any  of  the 
clerks  make  an  indorsement  with  regard  to  that  bill  on  any  of  the  journals 
of  the  House,  or  what  is  done  with  it?  A.  I  had  forgotten  that.  Yes,  sir; 
there  are  three  steps.  It  is  ]\Ir.  Brandon's  duty  to  indorse  the  bills,  that 
is  to  back  them  and  indorse  them.  Mr.  Marston,  he  keeps  the  record  book; 
it  is  his  business  to  introduce  the  introduction  of  the  bill,  the  author,  and 
the  number;  they  are  all  numbered  as  they  come  in;    he,  in  his  record 
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book,  gives  the  number  of  the  bill,  the  author  of  the  bill,  and  the  date  of 
its  introduction,  and  b}'  what  committee  it  is  reported.  Then  the  bill 
passes  to  Mr.  Smith,  and  he  sends  it  to  the  printer,  and  he  takes  the 
printer's  receipt,  and  when  the  bill  comes  back  from  the  printer,  he  gives 
the  printer  a  return  receipt,  and  sends  it  to  the  committee;  and  it  does 
not  go  on  the  file  then. 

Q.  You  are  speaking  now  before  it  goes  to  the  committee?  A.  Before 
it  goes  to  the  committee.  These  records  are  kept  and  copied.  The  record 
of  the  bill  is  made  upon  the  back  of  it  and  the  record  of  it  is  entered  upon 
the  record  books,  and  then  it  is  sent  to  the  printer,  and  after  it  comes  back 
from  the  printer  it  goes  to  the  committee,  and  after  the  committee  have 
finished  the  consideration  of  it,  it  comes  back  to  the  House. 

Q.  Now  please  describe  from  the  time  it  goes  into  your  hands?  A.  It 
goes  back  to  the  House  with  the  report  of  the  committee,  the  report  of  the 
committee  goes  in  the  minutes,  the  report  of  the  committee  is  ijidorsed 
upon  the  back  of  the  bill;  the  report  of  the  committee  is  entered  in  the 
record  book,  then  it  passes  into  Mr.  Smith's  hands,  and  he  puts  it  upon 
the  file.     Puts  each  bill  in  the  order  in  which  it  is  returned. 

Q.  So  as  to  make  up  his  file?     A.  So  as  to  make  up  his  file. 

Q.  And  the  bill  is  numbered,  it  has  its  number?  A.  Yes,  sir;  it  has 
been  his  practice  to  keep  a  memorandum  book  of  each  bill  as  it  is  reported 
back  from  the  committee  as  he  hears  read  the  report  at  the  desk.  He 
reads  the  report  at  the  desk  and  he  takes  the  numbers  of  the  bills  as 
I  read  them,  and  as  he  receives  them  he  enters  them — he  places  them 
upon  the  file.  After  the  bill  goes  upon  the  file,  after  the  first  reading,  it  is 
read  by  the  Clerk,  and  that  indorsement  is  made  upon  the  back  of  the 
bill.  Reported  first  time,  and  the  date,  then  it  is  indorsed  in  the  record 
book:  "Read  the  first  time  and  the  date;"  then  it  goes  to  Mr.  Smith,  and 
then  it  remains  there. 

Q.  Does  the  Journal  Clerk  do  anything  with  it?  A.  The  Journal  Clerk 
has  nothing  to  do  with  it:  he  just  makes  an  entry  upon  his  journal,  "  Read 
the  first  time,"  and  Mr.  Smith  makes  a  note  of  it  and  he  puts  it  on  the 
Journal,  "  Bill  read  the  first  time."  When  it  is  reported  the  first  time  it 
goes  to  the  bottom  of  the  file,  then  it  comes  up  for  second  reading;  when  it 
comes  up  for  second  reading  if  there  are  any  committee  amendments  of 
course  these  committee  amendmients  are  considered — adopted  or  rejected. 

Q.  i\Ir.  Ryan,  let  me  interrupt  you  right  there.  When  a  bill  comes  back 
from  a  committee  with  proposed  amendments,  and  the  bill  is  read  on 
second  reading  and  comes  up  for  amendment,  and,  for  instance,  the  first 
amendment  is  adopted,  what  is  your  course?  Is  it  to  paste  that  upon  the 
bill?     A.  Certainly,  the  amendments  are  ordered  placed  on  the  bill. 

Q.  Please  describe  that  so  that  the  committee  will  understand  it.  A. 
Give  me  an  amended  bill  out  of  the  pigeon  hole  there.  [^Ir.  ]Marston  handed 
Mr.  Ryan  an  amended  bill.]  Now  I  will  show  you  what  I  mean  by  the 
indorsement ;  there  is  a  Vjill — it  seems  to  be  an  Assembly  Bill — we  have 
blank  forms  of  backs  ;  this  is  Assembly  Bill  314.  When  this  bill  is  intro- 
duced the  Speaker,  Mr.  Jordan,  reads  tlie  title  of  it ;  he  takes  the  title  from 
the  back  of  the  bill ;  it  is  indorsed  with  the  date  that  it  is  introduced  in 
the  House  ;  this  is  January  twenty-eighth;  introduced  and  referred  to  Com- 
mittee on  Horticulture.  He  then  assigns  it.  February  fourth  it  is  reported, 
with  recommendation  that  it  be  referred  to  Viniculture  and  Viticulture. 
February  eleventh  it  was  reported  back  that  it  pass  as  amended  ;  that 
committee  amended  it.  Now  that  committee  amended  it  when  they  put 
their  amendment  upon  the  bill  in  that  form  ;  there  is  the  committee 
amendment. 
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Q.  Pasted  on?  A.  Yes,  sir.  When  that  bill  comes  up  for  the  second 
reading  those  amendments  are  considered  in  the  House;  if  they  are  adopted. 
I  mark  the  word  "Adopted  "  on  it  with  m}^  initial. 

Q.  When  that  bill  comes  back  amended  by  the  committee,  with  the 
amendment  added,  and  the}^  are  adopted  by  the  House,  a'ou  leave  them 
pasted  on  the  same  as  they  were  pasted  on  by  the  committee?  A.  Yes, 
sir:  certainly. 

Q.  Any  amendment  adopted  b3'the  House,  do  \'0u  paste  on  also?  A.  I 
paste  them  on,  also,  in  the  same  manner. 

Q.  Paste  them  on.  also,  in  the  same  manner?  A.  In  the  same  manner; 
and  the  same  amendment  goes  into  the  Journal  also;  all  amendments  go 
into  the  Journal  of  the  House.  The  Journal  Clerk  makes  an  entry  of  this 
amendment  upon  the  Journal. 

Q.  Just  take  the  history  of  that  bill  until  you  take  it  up  to  engrossment? 
A.  Then  after  the  amendments  are  all  adopted,  and  they  appear  in  the 
Journal  the  next  morning,  the  bill  is  ordered  to  engrossment,  the  bill  is 
engrossed  by  the  Engrossing  Clerk;  if  it  is  amended  it  is  engrossed  with 
the  amendment,  if  not  it  is  engrossed  with  the  original  bill.  Now  besides 
that  the  bill  is  also  sent  to  the  printer  and  it  is  printed  with  these  amend- 
ments; it  is  engrossed  with  the  amendjuents  and  it  is  printed  with  the 
amendments.  We  make  a  copy,  we  do  not  send  the  original  bill  the  second 
time  with  the  amendments  to  the  printer,  but  we  take  another  bill,  take 
the  printed  bill  and  amend  it  according  as  it  has  been  amended  in  the 
House  and  send  that  to  the  printer. 

Q.  You  attach  the  amendments  the  same  as  they  are  upon  the  amended 
bill?  A.  Yes,  sir;  or  we  write  them  in.  for  instance — if  it  is  amended  we 
just  mark  it  in  here  for  the  printers,  and  sometimes  write  it  on  the  margin 
if  it  is  too  large. 

Q.  You  take  the  printed  bill  and  attach  to  the  bill  the  amendment  the 
same  as  the  amendment  adopted  by  the  committee  and  adopted  by  the 
House,  and  send  that  cop}'  to  the  printer  to  be  printed  and  have  a  clean 
copy?  A.  Yes,  sir  ;  we  send  it  with  the  amendment  to  the  printer,  and  the 
printer  inserts  the  amendments  in  brackets;  if  3'ou  examine  an  amended 
bill  you  will  find  that  the  amendments  always  appear  in  brackets,  so 
you  will  know  just  what  your  amendments  are. 

Q.  It  comes  back  from  the  printer,  then  what  is  the  next  step?  A. 
After  it  is  engrossed  and  after  it  is  printed  with  the  amendment  it  comes 
back  and  it  is  put  upon  the  head  of  the  General  File,  if  it  is  a  bill  on  the 
General  File,  if  it  is  on  the  Special  File,  it  of  course  goes  to  the  Special  File. 
The  engrossed  bill  always  goes  to  the  head  of  the  file  under  the  rules.  It 
is  not  then  subject  to  amendments  except  it  is  referred  to  a  special  com- 
mittee with  instruction  to  amend  it  in  some  particular.  In  this  House  we 
probably  varv  the  practice  of  amending  bills  on  the  third  reading  more 
than  I  have  noticed  before,  but  it  is  generally  the  practice  to  amend  bills 
upon  the  second  reading  and  the  third  reading  to  put  them  through  with- 
out amendments.  If  on  the  third  reading  they  are  amended  b}'  special 
instructions  that  bill  has  to  be  printed  with  its  amendments  and  reen- 
grossed  with  its  amendments  before  it  goes  to  the  Senate,  and  the  engrossed 
copy  comes  back  a  clean  copy. 

Q.  Comes  back  from  the  printer?  A.  Well,  the  printed  copy  comes  back, 
but  the  engrossed  copy  comes  back  as  a  clean  copy,  but  always  in  writing. 
This  bill  we  indorse  the  final  action  upon,  and  that  is  the  bill  we  send  to 
the  Senate.  For  instance,  here  we  have  a  Senate  bill  :  this  is  not  the 
original  Senate  bill  that  was  indorsed  after  it  comes  to  us,  it  is  the  engrossed 
copy.     That  is  the  Senate  bill,  and  it  is  the  engrossed  copy.     The  indorse- 
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ment  on  that  l)ill  reads:  "  Read  the  first  time  and  second  time  and  ordered 
it  engrossed."     And  then,  February  ninth,  read  the  third  time,  and  then^ 
it  conies  to  our  House,  and  it  goes  through  the  same  stages  as  the  bill 
originally  went  in  the  other  House. 

Q.  When  that  bill  comes  back  into  the  House  and  read  the  second 
time,  and  amendments  are  made  and  adopted  by  the  House,  please  tell 
me  what  hands  that  bill  passes  through  before  it  reaches,  finally,  the 
making  up  of  the  file.  Please  state  the  routine  that  this  bill,  when  the 
amendments  are  adopted  by  the  House,  goes  through  at  your  desk?  A. 
Well,  the  bill,  if  the  amendments  are  adopted,  is  ordered  for  engross- 
ment; as  I  say,  we  send  the  amended  copy  to  the  printer.  We  also  send 
the  original  bill  to  the  Engrossing  Clerk's  olfice,  and  take  a  receipt  for  it, 
and  it  is  his  duty  under  the  law  to  report  that  bill  back  to  the  House 
within  twenty-four  hours.  When  it  leaves  our  desk,  it  leaves  our  hands 
and  goes  to  liis  office,  and  he  reports  the  bill  back  within  twenty-four 
hours.  Of  course,  while  it  is  in  his  hands  it  does  not  appear  on  the  file — 
it  is  off  the  file.  After  it  leaves  our  hands  it  is  taken  off  the  file.  When 
it  comes  back  from  the  Engrossing  Clerk's  office,  then  it  is  placed  upon 
the  file  in  the  order  in  which  it  comes  back  from  him.  If  there  are 
seven  or  eiglit  bills  they  are  placed  upon  the  file  in  the  order  in  wl^h  they 
are  reported  back  from  him. 

Q.  Then  Mr.  Smith  takes  that  bill  and  puts  it  in  its  order  in  the  file? 
A.  Well,  he  does  not  take  the  bill,  Frank  Brandon  has  possession  of  the 
bills;  Mr.  Smith  makes  the  notes  and  keeps  a  record  of  the  notes. 

Q.  Who  keeps  the  notes?  A.  Mr.  Smith.  It  is  his  business  if  he  does 
not  take  the  notes  at  the  time  to  see  the  report,  the  report  goes  into  the 
Journal,  and  if  he  does  not  get  his  notes  right  it  is  his  business  to  refer  to 
the  report  and  see  if  they  are  right,  and  he  had  made  a  practice  of  copy- 
ing the  notes  at  his  desk  as  I  read  them  off  at  my  desk;'  then  he  makes  up 
his  file  and  puts  those  engrossed  bills  at  the  head  of  the  file  in  the  order  in 
which  they  are  reported  back  from  the  Engrossing  Clerk;  then  those  bills 
are  on  the  file  for  final  passage. 

Q.  Then  he  places  those  bills  upon  the  file  in  the  order  in  which  they 
are  returned  from  the  Engrossing  Clerk?     A.  Yes,  sir. 

•Q.  And  they  are  numbered  accordingly?     A.  Yes,  sir. 

Q.  Does  the  Engrossing  Clerk  number  these  bills,  or  does  Mr.  Smith 
number  them  as  he  enters  them  on  the  file?  A.  Well,  the  bills  all  have 
their  numbers  before  they  are  put  on  the  file. 

Q.  I  mean  the  file  number  ?  A.  They  are  put  upon  the  file  in  the  order 
in  which  they  are  reported. 

Q.  When  the  Engrossing  Clerk  returns  the  bills,  how  does  he  return 
them,  does  he  return  them  numbered  one.  two,  three,  four,  five,  etc.?  A. 
No.  The  numbers  are  already  on  the  bills,  sometimes  he  may  have  a 
very  long  bill,  he  may  have  a  bill  of  twenty-five  or  thirty  pages,  he  may 
have  a  bill  of  but  two  pages,  he  may  get  tlie  bill  of  two  pages  in  before  he 
gets  the  long  bill. 

Q.  He  may  get  the  short  bill  engrossed  first?  A.  Yes,  sir;  he  does  that 
sometimes  in  order  to  expedite  matters,  but  generally  he  reports  them 
back  in  the  order  in  which  he  receives  them.  No  bills  have  been  dealt 
with  that  way,  that  I  know  of,  so  far  this  session. 

Q.  When  the  bills  come  back  they  are  entered  upon  the  file  and  appear 
in  the  order  in  which  they  come  back;  they  appear  upon  the  file  in  the 
same  way?  *A.  Yes,  sir. 

Q.  Going  at  the  head  of  the  file?  A.  Yes,  sir;  they  go  at  the  head  of 
the  file  unless  there  happens  to  be  some  bill  whicli  has  been  passed  upon 
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the  file;  if  there  has  heen  a  bill  ordered  to  the  third  reading,  and  passed 
'on  file,  of  course  that  bill  would  appear  ahead  of  all  the  others,  because 
they  have  come  another  way  during  this  session;  we  have  often  passed 
bills  on  file. 

Q.  For  your  history  of  your  work  for  the  week  you  simply  take  a  copy 
of  the  day's  proceedings  and  enter  the  history  of  that  bill  as  it  advances? 
A.  Yes,  sir. 

Q.  That  is  to  say,  you  enter  the  bill  as  having  been  read  the  first  time^ 
or  having  been  introduced  and  read  the  second  time?     A.  Yes,  sir. 

Q.  According  to  the  history  of  the  indorsement?  A.  Yes,  sir;  and  the 
record  book;  we  have  two,  the  indorseixient  on  the  bill  and  the  record  book, 
of  course  they  ought  to  harmonize,  and  there  are  two  ways  of  finding  out 
the  exact  status  of  the  bill. 


E.  J.  Smith. 

Recalled. 

Mr.  Ellsworth  :  Mr.  Smith,  we  asked  the  questioii  last  night  whether 
you  knew  of  any  amendment  which  had  been  adopted  by  the  Assembly 
having  i)een  detached  from  any  bill;  have  you  looked  into  that  matter 
since?     Answer — Yes,  sir;  I  have. 

Q.  Are  you  ready  to  state  whether  such  a  thing  has  occurred  during, 
this  session?     A.  No,  sir;  it  has  not. 

Q.  No  amendments  have  been  detached  by  any  one  in  the  House  ?  A. 
No,  sir. 

Q.  Then  you  were  mistaken  in  stating  last  evening  that  that  had  occur- 
red? A.  Yes,  sir;  at  the  time  that  I  made  that  statement  to  some  parties  a 
few  days  ago,  I  recollected  it  was  myself  that  tore  off'  some  amendments 
that  were  not  adopted,  that  were  lost  that  did  not  go  into  the  Journal  at 
all ;  was  making  the  amended  copy  for  the  printer. 

Q.  How  came  you  to  state  to  any  person  that  such  a  thing  happened  ? 
A.  I  don't  know  how  I  came  to  do  it. 

The  Chairman.  Then  you  were  in  error  when  you  stated  to  the 
committee  that  amendments  to  bills  had  been  removed?  A.  I  did  not  say 
so  to  the  committee. 

Q.  You  say  you  stated  so  to  some  one  else?     A.  Yes,  sir. 

Mr.  Ellsworth:  Did  you  state  to  anybody  that  these  amendments 
had  been  detached  and  sent  back  in  an  envelope?  A.  I  do  not  think  I 
did.     I  may  have  done  it,  but  don't  believe  I  did. 

Q.  How  came  you  to  make  any  such  a  statement  at  all  if  it  was  not  so? 
A.  Well,  I  don't  think  I  made  the  statement. 

Q.  You  stated  a  moment  ago  that  you  had  stated  that  some  party  had 
detached  amendments  from  the  bills,  did  you  not — you  just  stated  so?  A. 
Yes,  sir;  I  did. 

Q.  How  came  you  to  make  that  statement  to  any  person,  if  it  was  not 
true?  A.  It  was  in  the  course  of  a  general  conversation  with  a  party,  and 
I  said  that  I  thought  that  such  a  thing  had  taken  place,  and  that  I  would 
look  into  the  matter  and  see,  and  in  looking  over  some  bills  to-day  at  the 
desk  I  came  across  the  bill  that  I  thought  it  was,  and  it  was  the  bill  from 
which  I  had  torn  it  off"  myself. 

Q.  The  bill  from  which  you  had  torn  off"  yourself?  A.  Yes,  sir;  the 
amendments  that  were  rejected  from  the  House. 

Q.  Then  there  was  no  foundation  at  all  for  the  statement?  A.  No,  sir; 
there  was  not. 

Q.  Are  you  able  now  to  give  to  the  committee  the  name  of  any  member 
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of  the  Assembly,  other  than  such  names  as  you  have  already  mentioned, 
who  has  offered  you  any  money,  or  anji^hing  of  value,  or  made  you  any 
promise  of  any  kind,  in  consideration  of  your  agreeing  to  change  any  bill 
from  its  proper  place  on  the  file  of  the  Assembly?  A.  On  the  twenty-fifth 
of  January  the  Corporation  Committee  reported  back  Assembly  Bills  Nos. 
8,  9,  122,  HO,  and  10.  Reported  back  No.  8,  recommended  "Do  pass;" 
No.'O,  "Pass  as  amended;"  No.  122,  "Pass  as  amended;"  No.  140,  "Do 
pass,"  and  Xo.  10,  "Pass  as  amended."  These  are  the  notes  that  I  kept 
opposite  Nos.  122  and  140.  You  can  see  two  check  marks,  that  were  put 
on  that  day,  1  suppose? 

Q.  What  did  these  checks  mean?  A.  These  checks  were  put  there  by 
some  person  to  draw  my  attention  to  the  bill. 

Q.  Do  you  know  who  made  them?  A.  Yes,  sir;  I  will  state  in  one  mo- 
ment. On  the  next  day,  the  file  of  January  twenty-sixth,  on  page  5,  these 
two  bills  appear  in  their  proper  order,  Nos.  122  and  140.  These  two  bills 
relate  to  insurance. 

Q.  Read  the  title  of  each  one  of  these  bills.  A.  No.  122  is  an  Act  to 
amend  Sections  601,  607,  610,  611,  612,  617,  629,  and  630  of  the  Political 
Code  of  this  State,  said  sections  relative  to  insurance;  No.  140  is  an  Act 
to  amend  Sections  419  and  420  of  the  Ci\al  Code  of  the  State  of  California, 
all  of  such  sections  relating  to  insurance.  Both  bills  Avere  introduced  by 
Mr.  Taylor.  They  appear  in  their  proper  place  in  the  file.  The  day  these 
bills  were  reported  back  was  the  day  before  this  file,  the  twenty-fifth  of 
January.  These  two  marks  were  made  by  some  person  at  the  end  of  my 
desk,  and  the  request  was  that  one  of  these  should  go  as  far  ahead  on  the 
file  as  possible,  and  the  other  should  go  as  far  down  as  possible. 

Q.  A\'hich  was  to  go  ahead,  and  which  one  was  to  go  down?  A.  I  can't 
tell  which  was,  because  I  don't  know.  I  did  not  follow  out  the  instruc- 
tions, so  I  could  not  tell  which  one. 

The  Chairman:  You  do  not  know  whether  it  was  122  that  was  to  be 
advanced,  or  140?  A.  No,  I  could  not  tell  which  one,  because  I  did  not 
follow  out  the  instructions. 

Q.  But  one  was  to  go  ahead  on  the  file,  and  the  other  was  to  go  back? 
A.  Yes;  one  was  to  go  ahead  and  the  other  to  go  back. 

Mr.  Ellsworth:  Who  made  that  request?  A.  It  was  a  request  of  an 
attache  of  the  House,  who  said  that  an  Assemblyman  wanted  it  done. 

Q.  Who  was  the  man  or  attache  who  personally  made  the  request  of 
3'ou?     A.  It  was  Mr.  Shaen,  the  Engrossing  Clerk. 

Mr.  Ewixg:  Well,  you  may  as  well  tell  us  who  the  party  was?  A.  He 
said  it  was  Mr.  Mann. 

]\Ir.  Ellsworth:  How  did  you  get  the  information  that  it  was  Mr. 
Mann  that  desired  to  have  the' change  made?     A.  Mr.  Shaen  told  me  so. 

Q.  Was  there  any  inducement  offered  you  to  induce  you  to  change  those 
bills  and  put  them  where  they  did  not  belong  on  the  file?  A.  No,  sir; 
there  was  not. 

Q.  Simply  a  request  that  you  should  advance  one  as  far  as  possible  and 
put  the  other  as  far  down  as  possible  on  the  file  ?     A.  Yes,  sir. 

Mr.  Ewlxg:  Did  he  tell  you  that  it  was  Mr.  Mann's  desire  at  the  same 
time  he  requested  you  to  do  it?  A.  He  said,  I  want  you  to  do  that  for  Mr. 
Mann. 

Mr.  Ellsworth:  I  don't  think  it  quite  proper  to  go  into  hearsay 
testimony. 

Mr.  Ewixg:  Was  Mr.  Mann  interested  in  either  of  these  bills?  A. 
I  don't  know,  I  only  remember  what  I  was  told. 

Mr.  Ellsworth:  Were  either  of  these  bills  to  go  back  or  forward?    A. 
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I  have  the  file  here  and  you  can  examine  it.  They  kept  their  regular 
places  all  the  way  through. 

Q.  One  of  these  bills,  No.  122,  you  testified  the  other  night  as  having 
been  offered  a  consideration  to  change  its  place  on  the  file  ?  A.  I  was  going 
to  correct  that,  there  was  an  error.  It  is  another  bill.  I  find  it  on  the  file. 
I  had  a  talk  with  Mr.  Mann  since  about  that  other  bill,  after  I  testified  the 
other  night. 

Q.  You  testified  the  other  night,  did  you  not,  you  were  offered  $200  to 
put  the  bill  as  far  down  as  possible,  didn't  you  ?  A.  It  was  not  this  bill,  it 
was  another  bill. 

Q.  You  testified  it  was  Bill  No.  122  that  you  were  offered  .$200  to  put 
as  far  down  on  the  file  as  jjossible,  did  you  not  ?     A.  Yes,  sir. 

Q.  You  say  that  was  a  mistake,  and  that  it  was  not  that  bill?  A.  Yes, 
sir. 

Q.  What  bill  was  it  ?  A.  I  find  that  bill  on  the  file  of  Monday,  February 
fourteenth,  it  is  No.  249  on  file.  The  bill  was  No.  267,  introduced  by  Mr. 
Taylor:  "An  Act  relating  to  life  and  casualty  insurance  on  the  assess- 
ment plan,  and  the  conduct  of  the  business  of  such  companies."  That 
is  the  bill  I  referred  to  the  other  evening. 

Q.  What  is  the  number  of  the  bill  ?     A.  No.  267. 

Q.  Is  that  the  bill  you  were. offered  $200  to  put  as  far  back  on  the  file  as 
possible?  A.  That  is  the  bill  they  promised  me  $200  to  put  as  far  back 
as  possible. 

Q.  Who  was  it  made  that  offer?  A.  It  was  Mr.  Agnew,  of  San  Fran- 
cisco. 

Q.  Then,  you  sa}^  when  you  gave  Mr.  Agnew's  name  in  connection  with 
Bill  122,  you  intended  to  have  given  it  in  connection  with  this  Bill  No. 
267?  A.  Yes,  sir.  I  see  how  I  came  to  make  that  mistake  the  other 
night.  I  suppose  I  got  that  bill  out,  and  knew  that  it  was  an  insurance 
bill,  and  I  knew  nothing  about  this  bill. 

Mr.  Ellsworth:  Was  your  testimony  except  as  to  the  number  of  that 
bill  incorrect?     A.  Except  as  to  the  number  of  the  bill,  no. 

Q.  How  are  you  able  now  to  identify  that  as  the  bill  concerning  which 
that  offer  was  made  to  you?  A.  By  seeing  the  name  of  Agnew  opposite 
on  my  file. 

Q.  Who  wrote  the  name?     A.  I  wrote  it  at  the  time. 

Q.  Did  you  write  it  at  the  time  ?     A.  Y^es,  sir. 

Q.  Why  did  you  put  that  name  there?  A.  The  name  of  any  person 
that  draws  my  attention  to  any  particular  bill  on  file  forme  to  do  anything 
with,  I  just  put  the  name  on  file  so  that  I  can  reply  to  it,  or  get  any  infor- 
mation about  it. 

Q.  Did  you  have  any  conversation  with  W.  B.  Hunt  respecting  that  bill  ? 
A.  Not  about  the  bill.  I  saw  ]Mr.  Hunt  a  day  or  so  afterwards,  and  he 
asked  me  about  Mr.  Agnew;  if  Mr.  Agnew  wanted  me  to  do  anything  for 
him,  or  something  like  that.  I  says,  "Yes."  "Well,"  he  says,  "  whatever 
you  do  for  him" — "well,"  he  says,  "is  all  right;  you  need  not  be  worried 
about  him."  That  is  what  Mr.  Hunt  told  me.  But  he  did  not  do  any- 
thing about  the  bill,  I  don't  suppose. 

Q.  Will  you  look  at  Bill  No.  211  on  file  of  the  same  day — Assembly  Bill 
203 — "An  Act  to  amend  Section  216  of  the  Political  Code,  relating  to 
insurance  companies" — and  tell  us  what  those  marks  mean;  who  made 
those  marks?     A.  I  made  those  marks. 

Q.  What  were  they  made  there  for?  A.  I  think  that  refers  to  another 
bill  of  the  same  character,  but  I  '^^'ill  tell  vou  what  it  must  mean. 
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Q.  That  is  Bill  216,  is  it  not?  A.  That  is  Assembly  Bill  216,  intro- 
duced by  i\Ir.  Henry. 

Q.  Henry  of  Butte?  A.  Yes,  sir;  that  is  a  duplicate  bill  of  another. 
There  is  no  bribery  business  about  this;  that  means  a  duplicate  bill  of 
another  numbered  154. 

Q.  This  is  to  indicate  that  it  is  a  duplicate  bill?  A.  Yes,  sir;  a  private 
memorandum  of  my  own. 

Q.  Is  that  all  it  means?  A.  Yes;  amending  some  section  of  the  Code;  I 
have  that  reference  for  members  who  come  and  ask  me  questions  about 
anything,  to  answer  them;  the  different  authors  of  bills. 

Q.  State,  if  you  can,  the  names  of  any  persons  besides  those  already 
given,  whetlier  members  of  the  Assembly  or  Senate,  or  any  person  not  a 
member  of  the  Legislature,  who  have  made  you  any  offer  of  money,  or 
anything  of  value,  or  any  promise  of  any  kind  in  consideration  of  your 
changing  the  place  of  any  bill  on  file — changing  it  from  its  proper  place? 
A.  I  will  have  to  look  over  these  bills. 

The  CHAiRsrAN:  As  you  go  along  through  your  files  there,  please  state 
whatever  you  see  according  to  your  notes,  even  if  it  does  not  relate  par- 
ticularl}'  to  the  question  of  Mr.  Ellsworth.  A.  Here  is  a  bill  of  February 
seventh,  but  you  have  that  story  of  the  Glenn  County  bill  where  it  first 
happened;  there  is  the  mark  on  there. 

Q.  What  about  that  bill?  A.  Well,  it  was  the  first  day  that  I  was 
approached  to  advance  it  on  the  file. 

Mr.  Ewing:  What  bill  is  that? 

The  Chairman:    It  is  the  Glenn  County  bill. 

Mr.  Smith:  The  date  of  it,  February  seventh. 

Q.  State  about  that.  A.  Well,  on  the  day  that  this  bill  was  dated  I  was 
asked  to  advance  that  bill  on  the  file.  I  said  that  I  would  do  it,  but  when 
I  got  my  file  out  the  next  morning,  I  did  not  do  it.  You  can  look  at  the 
next  day's  file  and  find  that  it  is  in  its  relative  position.  The  next  day,  I 
think,  he  said  "  I  see  that  it  is  not  advanced,"  and  that  day  the  offer  was 
made  again.     But  I  refused  to  advance  it. 

Q.  By  the  same  party?     A.  By  the  same  party;  yes,  sir. 

Q.  Who  is  the  party?     A.  Mr.  Falk,  Assistant  Minute  Clerk. 

Q.  What  was  the  offer?     A.  There  was  nothing  offered  me. 

Q.  Well,  a  request?  A.  A  request,  yes.  He  said  he  would  fix  it  after- 
wards, that  we  could  make  something  out  of  it. 

Q.  He  said  he  would  fix  it  afterwards,  and  would  make  something  out 
of  it?     A.  Yes. 

Q.  Did  he  say  that  the  first  or  second  time  he  asked  you  to  advance  it? 
A.  I  think  it  was  the  second  time. 

Mr.  Ellsworth  :  What  next  about  that  bill?  A.  Well,  I  went  to  Mr. 
Hart,  and  asked  Mr.  Hart  what  was  his  opinion  about  advancing  the 
bill  on  file,  to  see  what  he  thought  of  it;  to  see  if  it  was  done  with  his 
authority,  and  Mr.  Hart  refused  to  have  anything  to  do  with  it,  and  I 
afterwards  found  out  who  the  parties  were  who  wanted  it  advanced, 
through  Mr.  Falk. 

Q.  Who  were  they?  A.  I  don't  know  their  names.  I  met  one  of  them 
here,  and  saw  Mr.  Falk  speaking  to  them  in  the  lobliy  here. 

Q.  Did  you  state  that  Mr.  Knox  requested  you  to  get  any  information 
that  you  could  about  any  improper  matter  respecting  that  bill?  A.  Yes, 
sir.  About  that  time  I  gave  him  information,  and  the  next  day  Mr. 
Ryan,  myself,  and  Mr.  Frank  Brandon  saw  what  took  place  about  cutting 
the  bill  out  of  its  proper  place  on  the  file.     You  have  that  already. 

Q.  This  was  a  particular  bill  that  was  cut  out  of  the  file?    A.  It  was  a 
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particular  bill,  No.  179,  "An  Act  entitled  an  Act  to  create  the  County  of 
Glenn,  to  establish  boundaries  thereof,  and  to  provide  for  its  organization," 
introduced  by  Mr.  Hart. 

Q.  Was  there  anything  else  respecting  that  bill  which  you  have  not 
already  stated  to  the  committee?  A.  No,  sir;  I  have  told  all  I  know 
about  it. 

Mr.  Ewing:  Have  you  seen  anybody  around  here  lately  that  Mr.  Falk 
was  talking  to?  Have  you  seen  them  around  the  Legislature  lately? 
A.  No,  sir. 

Q.  Only  about  the  time  we  were  considering  the  Colusa  County  bill? 
A.  Yes,  sir.  Here  it  is  again,  on  the  next  day's  file.  It  is  marked  again, 
to  draw  my  attention  to  it. 

Q.  Who  marked  it?     A.  I  cannot  say  who  marked  it. 

Q.  Is  it  your  own  mark?  A.  No,  sir;  I  make  my  own  mark  in  this 
column,  always. 

Q.  Do  you  know  the  meaning  of  it?  A.  Yes,  sir;  something  to  attract 
my  attention,  that  is  all. 

Mr.  Ellsworth:  Go  on,  Mr.  Smith,  now,  and  if  you  have  anything  fur- 
ther to  state,  state  it. 

The  Chairman:  Mr.  Smith,  while  you  are  looking  over  these  notes,  if  you 
come  to  the  Telegraph  Hill  bill,  and  find  any  cross  opposite  it,  please 
state  about  it.  A.  Here  is  this  bill  which  we  had  reference  to  last  night; 
that  Bulkeley  bill;  and  there  is  a  mark  there. 

Q.  What  is  the  number  of  the  bill?     A.  No.  295. 

Q.  Whose  handwriting  is  that  in?     A.  That  is  my  handwriting. 

Mr.  Ewing:  I  suppose  you  know  the  meaning  of  that  if  you  wrote  it 
yourself?     A.  Yes,  sir. 

Q.  What  does  it  mean?  A.  That  was  the  time  that  he  drew  my  atten- 
tion to  the  bill,  and  if  you  will  notice  the  Journal  you  will  notice  that  it 
was  reported  the  day  before  and  went  on  the  Journal  and  on  the  file  in  its 
proper  place  at  the  next  publication  of  the  file. 

Q.  Why  did  he  want  to  draw  your  attention  to  that  bill?  A.  He  had 
been  drawing  my  attention  to  it  all  the  time.  Here  is  a  bill — I  don't 
remember  what  this  could  be — there  is  a  mark  here;  it  is  Bill  386,  entitled 
"An  Act  to  authorize  the  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  to  examine  into,  adjust,  and  pay  the  claim  of  Thomas  Day, 
of  the  City  and  County  of  San  Francisco,  for  damages  done  to  and  interest 
suffered  by  certain  real  property  of  the  said  Day,  situated  on  the  north 
side  of  Harrison  Street,  between  Second  and  Third  Streets,  in  said  city 
and  county,  by  reason  of  the  modification  of  the  grade  of  said  Second 
Street,  between  Howard  and  Bryant  Streets,  had  and  made  pursuant  to 
the  Act  of  the  Legislature  of  the  State  of  California,  approved  March  30, 
1868,  and  entitled  'An  Act  to  authorize  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco  to  modify  the  grades  of  certain  streets.' " 
I  do  not  know  what  that  mark  can  be  now. 

Q.  Is  it  your  mark?  A.  No,  sir;  it  is  not  my  mark.  ]My  mark  is  always 
in  my  column. 

Q.  Mr.  Ellsworth:  Do  you  recollect  any  request  made  to  you  with 
regard  to  the  bill?  A.  That  must  have  been  one  of  those  cases  that  I  say 
I  did  not  pay  any  attention  to  at  all.  They  bothered  me  so  much  about 
the  file. 

Q.  You  don't  recollect  anything  about  it ?     A.  No,  sir;  I  do  not. 

Mr.  Ewing:  You  have  no  particular  mark  to  work  by  with  any  of 
these  parties?     A.  My  marks  that  I  can  tell  about  are  in  my  own  column. 

Q.  I  mean  those  parties  you  have  spoken  to;  you  have  no  particular 
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marks  between  yourself  and  the  parties?  A.  No,  sir.  I  just  make  a  mark 
or  a  cross  or  anything  to  draw  attention.  Here  are  those  bills  I  testified 
to  last  night,  Assembly  Bills  167  and  168,  and  numbered  240  and  241  on 
the  file  of  February  twelfth:  "  An  Act  to  appropriate  money  to  pay  the 
deficiency  for  the  State  Prison  at  Folsom."  Both  titles  are  alike.  A 
request  was  made  to  me  to  put  these  on  the  Special  File.  They  considered 
in  all  these  cases  that  they  should  be  placed  on  Special  File,  for  they  told 
me  to  do  it,  I  referred  them  to  Mr.  Jordan.  General  McComb  was  the 
first  man  to  draw  my  attention  to  the  fact  that  they  should  be  on  the 
Special  File. 

Q.  He  requested  that  they  should  be  on  the  Special  File  under  the  rules 
of  the  House.  A.  Yes,  sir;  under  the  rules  of  the  House,  I  testified  to  that 
last  night. 

Q.  You  did  not  mention  General  McComb's  name  ?     A.  No.  ' 

Mr.  Ewing:  He  merely  drew  your  attention  to  the  fact  and  stated  that 
they  should  be  on  the  Special  File?     A.  Yes,  sir. 

Q.  He  did  not  offer  you  any  inducement  to  put  them  there?  A.  No. 
Here  is  a  bill  No.  129,  "  An  Act  for  the  relief  of  George  Nightingale, 
Michael  Ryan,  Joseph  Rosa,  Bridget  Davis,  Bernard  Ward,  Ellen  Bur- 
dett,  John  Wrixson,  Michael  O'Neil,  Anna  Elizabeth  Sneider,  Eliza 
Kelleher,  WilHam  J.  Nightingale,  Margaret  Coogan,  Bridget  Ryan,  Eliza- 
beth Overend,  Thomas  Dillon,  Patrick  Garrigan,  Bridget  F.  Houston, 
Timothy  Murphy,  James  McGeough,  Ottis  Berge,  James  Hartford,  and 
Ellen  J.  McArevey,  whose  property  has  been  taken  and  destroyed  by  blast- 
ing and  excavating  Telegraph  Hill  in  the  City  and  County  of  San  Fran- 
cisco, for  rock  and  earth,  with  which  to  construct  the  State  seawall  along 
the  port  of  San  Francisco,  in  the  State  of  California."  There  are  the 
marks,  but  I  don't  know  what  they  mean. 

Q.  Neither  of  them  yours  ?  A.  No.  That  bill  was  read  in  its  regular 
order  Friday,  February  eleventh,  and  it  was  on  the  file  the  next  day,  at 
the  foot  of  the  file  under  the  rule,  after  being  read  the  first  time. 

Mr.  Ellsworth:  Do  you  recollect  whether  any  request  was  ever  made 
to  you  in  reference  to  that  bill?     A.  No,  sir. 

Q.  To  put  it  on  file  in  its  proper  place  ?  A.  No,  sir;  I  don't  know  whether 
it  was  or  not. 

Q.  You  don't  recognize  either  of  these  marks  as  being  yours?  A.  No, 
sir;  they  are  not  my  marks.  Here  is  the  Bulkeley  bill,  on  February 
fifteenth,  on  the  file  marked  where  he  drew  my  attention  to  it  again. 

The  Chairman:  Has  it  anything  new  besides  what  you  testified  to  last 
night?  A.  No,  sir,  just  the  same.  Here  are  lots  of  marks  of  something 
I  do  not  understand. 

Q.  Are  they  your  own  marks  or  others?  A.  No,  they  are  others.  I  find 
the  mark  here  in  the  first  column.  I  guess  some  newspaper  man  did  that. 
They  used  to  come  and  look  at  my  file,  for  bills  that  had  been  acted  on 
and  make  memorandums. 

Senator  Moffitt:  Did  the  newspaper  men  have  access  to  your  file? 
A.  They  come  in  here  and  look  at  it  whenever  they  have  been  over  in  the 
Senate  and  have  no  one  to  represent  them  in  the  Assembly. 

Q.  Do  the  newspaper  men  mark  your  files?  A.  I  never  saw  that  before; 
I  just  got  on  to  it.  I  did  not  see  that  before.  Here  is  a  bill;  this  number 
on  the  file  is  fifty-nine,  February  seventeenth;  it  is  Senate  Bill  192,  "An 
Act  appropriating  $80,000  for  the  establishment  of  an  Industrial  Home 
for  the  Adult  Blind,"  introduced  by  Mr.  Murphy  and  referred  to  the 
Finance  Committee.  This  bill  on  the  file  of  that  day  before  it  was  referred 
to  a  committee.  I  think  I  went  down  myself  and  reported  it  to  ]Mr.  Ryan, 
4^ 
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and  then  he  went  clown  to  the  printer  and  asked  how  that  bill  got  on  the 
file,  and  they  never  gave  any  satisfactory  information  about  it,  and  it  was 
never  on  the  printer's  file — never  was  there.  It  was  only  read  in  the  House 
that  morning  by  title. 

Q.  You  say  that  has  never  been  on  the  file?  A.  Oh,  it  is  on  the  file 
since  then,  but  it  was  not  on  the  file  then;  it  had  not  been  referred  to  the 
committee  at  the  time  this  file  was  published. 

By  Mr.  Ewing:  It  appeared  on  the  file  before  it  was  referred  to  the  com- 
mittee?    A.  Yes,  sir. 

Q.  How  did  the  printer  get  it?     A.  I  don't  know. 

Q.  Do  you  know  whether  such  a  bill  as  that  has  passed  the  Senate 
appropriating  that  amount  of  money?  A.  I  don't  know  whether  it  appro- 
priated that  amount  of  money  or  not,  but  a  bill  like  that.  No.  192,  came  to 
the  Assembly  that  morning,  and  this  file  was  published  at  that  time  in  the 
morning  ready  for  business,  and  that  morning  it  was  read  and  referred  to 
some  committee;  and  when  I  asked  the  printer  about  this  bill,  he  could 
not  explain  it. 

Mr.  Ellsworth:  Do  you  mean  to  ^ay  that  that  appeared  on  the  printed 
file  of  the  Assembly  when  it  came  in  with  the  Senate  messages?  A.  Yes^ 
sir;  when  it  was  read  in  the  Assembly. 

Q.  What  time  did  the  Senate  messenger  come  in  with  that  bill  ?  A.  The 
Senate  messages  were  read  in  the  regular  order  of  business. 

Mr.  Ewing:  You  say  it  appeared  on  the  printed  file  the  same  day  it 
came  in  from  the  Senate?  A.  The  same  day  it  was  read  and  referred  to 
the  committee. 

Q.  Did  it  get  into  the  hands  of  the  committee  at  all?     A.  Yes,  sir. 

Q.  Was  there  a  House  bill  of  the  same  sort?  A.  I  am  not  positive.  I 
drew  your  attention  to  that,  and  asked  you  about  it,  and  you  stated  there 
were  two  bills  introduced  of  that  kind;  something  like  that  you  said  to 
me.  My  attention  was  first  directed  to  it  by  Mr.  Brandon;  he  was  arrang- 
ing his  bills  in  the  proper  order  for  the  file,  and  then  he  came  to  where 
that  bill  was. 

Q.  Did  anybody  ever  call  on  you  and  tell  you  that  they  wanted  that 
bill  put  through?     A.  No,  sir;  never  a  soul. 

Q.  And  request  that  you  go  and  get  the  proper  title  from  the  Senate? 
A.  No,  sir;  my  attention  was  never  called  to  it. 

Mr.  MoFFiTT:  Did  I  ever  call  your  attention  to  it?  I  wish  you  would 
think  over  that  a  little  while,  and  then  let  us  know. 

Mr.  Ellsworth:  You  recollect  when  you  were  talking  with  me  at  your 
desk,  of  my  calling  your  attention  to  that,  and  where  it  came  from?  A. 
Yes,  sir. 

Q.  How  it  came  on  the  file?     A.  Yes,  sir. 

Q.  Do  you  recollect,  subsequently,  Mr.  Mofiitt  standing  at  your  desk 
and  telling  you  that  the  amount  was  wrong,  and  saying  that  it  was  $65,000 
instead  of  180,000?     A.  Yes,  sir;  I  think  we  did  "have  that  conversation. 

Q.  Did  he  tell  you  that  was  a  mistake,  and  that  it  ought  not  to  be 
$80,000,  but  should  be  the  less  amount?     A.  Either  you  or  he  did. 

Q.  You  remember  having  a  conversation  with  each  one  of  us?  A.  Yes, 
sir. 

Q.  You  remember  that  you  did  have  a  conversation  with  me  about  it? 
A.  Yes,  sir. 

Q.  And  you  expressed  very  much  surprise  to  me  as  to  how  that  bill  came 
to  be  there?  A.  Yes,  sir;  I  was  surprised  at  its  not  being  read  the  first 
time,  and  being  at  the  head  of  the  file. 

Mr.  Moffitt:  Have  you  a  Finance  Committee  in  the  House?    A.  No. 
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Mr.  Ellsworth:  It  appears  that  that  bill  was  reported  to  the  Finance 
Committee,  doesn't  it  ?     A.  Yes,  sir. 

Q.  Is  there  any  such  committee  in  the  Assembly?     A.  None  at  all. 

Q.  Have  you  examined  to  see  whether  there  is  any  Assembly  bill  for 
that  amount  of  money?  A.  No,  sir;  all  I  looked  into,  was  for  the  purpose 
of  seeing  how  it  got  on  file.  Here  is  the  message  from  the  Senate — Feb- 
ruary seventeenth  is  the  date  of  that  file — Senate  messages:  "Mr. 
Speaker:  I  am  directed  to  inform  your  honorable  body  that  the  Senate, 
on  this  day,  passed  Senate  Bill  No.  192,  as  amended.  'An  Act  to  establish 
an  Industrial  Home  of  Mechanical  Trades  for  the  Adult  Blind  of  the  State 
of  California,  creating  a  Board  of  Directors  for  the  government  thereof, 
and  appropriating  the  sum  of  '$65,000  for  the  support  of  said  Home.'" 
Then  we  go  do<Vn  to  a  number  lower — Senate  Bill  No.  192  as  amended — 
"An  Act  to  establish  an  Industrial  Home  of  Mechanical  Trades  for  the 
Adult  Blind  of  the  State  of  California,  creating  a  Board  of  Directors  for 
the  government  thereof,  and  appropriating  the  sum  of  -$65,000  for  the  sup- 
port of  said  Home.  No.  192.  Referred  to  the  Committee  on  Education." 
And  it  was  on  file  the  same  day  it  was  reported;  how  it  got  on  there  the 
printers  never  could  explain. 

Q.  This  file  was  printed  before  the  House  meets,  always?     A.  Yes,  sir. 

Q.  Of  course,  before  it  was  possible  to  receive  Senate  messages?  A. 
Y^es,  sir. 

The  Chair^l\n:  Then,  if  it  appears  on  the  file  of  the  seventeenth,  it 
must  have  been  put  there  on  the  sixteenth,  in  order  to  get  on  this  file  on 
the  morning  of  the  seventeenth?  A.  Yes,  sir;  the  printer  got  this  on  the 
night  of  the  sixteenth. 

Mr.  ]\Ioffitt:  Mr.  Smith,  did  you  have  any  conversation  with  me 
at  all  about  Senate  Bill  No.  192,  "An  Act  to  establish  an  Industrial  Home 
for  the  Adult  Blind?  "  A.  I  have  no  recollection  of  any.  We  might  have 
had  one;  I  don't  remember. 

Q.  Didn't  I  stand  up  at  your  desk,  as  Mr.  Ellsworth  has  stated,  and  talk 
to  3-ou  about  that  bill  about  ten  minutes,  about  a  week  ago?  Mr.  Ells- 
worth must  have  seen  me  standing  there.  A.  Well,  you  might  ask  me 
something  else.  I  will  refresh  my  memory  on  that,  Mr.  Moffitt;  I  can't 
remember  just  now. 

Q.  I  told  you  I  wanted  to  know  how  that  bill  got  on  there.  I  told  you 
that"  if  it  came  on  there  all  right  that  the  title  was  wrong,  and  that  you 
should  come  over  and  see  me  at  the  other  side  and  get  the  corrected  title 
from  me.     A.  Yes,  sir. 

Q.  Do  you  remember  the  circumstance  now?     A.  Yes,  sir. 

Q.  Then  you  remember  me  telling  you  that  that  was  improperly  on  the 
file,  in  my  opinion?     A.  Yes,  sir. 

Q.  Don't  you  know  that  I  did?  A.  Yes,  sir;  I  know  you  did;  I  know 
you  did,  now.  I  remember  now,  as  Mr.  Moffitt  has  drawn  it  to  my  mind, 
that  we  did  have  a  conversation,  and  he  told  me  that  in  addition  to  the 
title  being  wrong,  it  should  not  be  on  the  file;  but  I  told  you  that  I  could 
not  get  an\'  satisfaction  from  the  printer  in  regard  to  that. 

Mr.  Moffitt:  Yes,  you  told  me  that.  A.  Now  here  is  a  bill.  No.  205 
on  the  file — Assembly  Bill  No.  321,  an  Act  to  amend  section  eight  of 
an  Act  entitled  "An  Act  to  establish  a  State  Board  of  Silk  Culture,  and 
provide  moneys  for  the  expenses  thereof,"  and  approved  March  18,  1885, 
relating  to  the  Secretary  of  the  Board  of  Silk  Culture,  and  empowering  a 
member  of  the  Board  to  act  as  Secretary,  and  to  be  paid  a  salary  as  such 
Secretary.  I  made  the  statement  the  other  evening  that  it  was  a  com- 
mittee clerk  that  asked  me  in  a  very  pitiful  manner  if  I  could  not  advance 
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that  bill.  I  always  thought  this  was  the  bill.  I  knew  she  was  interested 
in  the  silk  business.  I  thought  it  was  the  clerk  of  that  committee;  it  was 
not  the  clerk  of  that  committee;  it  was  another  lady  entirely;  she  is  pres- 
ent here  this  evening. 

Mr.  Moffitt:  A  lady  that  asked  you?  A.  Yes,  sir;  I  said  it  was  a 
clerk ;  I  suppose  she  was  a  clerk  of  the  committee ;  she  was  a  clerk  all  the 
time. 

Mr.  Ellsworth:  Did  she  complain  to  you  that  she  thought  the  bill  was 
below  its  place  on  the  file?     A.  Yes,  sir;  and  I  showed  her  that  it  was  not. 

Q.  Did  she  insist  that  it  was  taken  out  of  its  place,  and  should  be  advanced 
to  what  she  claimed  was  the  proper  place?  A.  I  said  the  bill  was  in  its 
proper  place,  and  explained  it  ver}'  fully.  And  she  says,  "  Well,  can't  you 
put  it  up  there?"  I  said  I  could  not  do  it.  "Well,"  she*  says,  "it  is  too 
bad;"  she  says,  "  I  would  like  to  have  it  done."  That  is  the  very  way  she 
spoke. 

Q.  Did  she  complain  to  you  that  the  bill  was  below  its  proper  place  on 
the  file?-    A.  Yes,  sir. 

Q.  Did  she  insist  that  you  should  put  it  up  where  she  claimed  that  it 
belonged?     A.  Yes,  sir;  she  did. 

Q.  Did  she  make  any  request  of  you,  so  that  you  should  put  it  where 
she  claimed  it  belonged?  A.  Yes,  sir;  and  when  I  told  her  that  it  did  not 
)3elong  there,  she  said  she  would  like  to  have  it  put  there. 

Q.  Did  you  satisfy  her,  or  do  you  know  whether  it  was  satisfactory  to 
her  from  your  statement  that  the  bill  was  in  its  proper  place  or  not?  A.  I 
thought  I  satisfied  her  that  it  was  in  its  proper  place,  because  she  went 
away  perfectly  satisfied. 

Q.  Did  she  saj^  she  was  satisfied,  or  did  you  infer  that  ?  A.  No.  If  that 
is  so — I  forget  just  what  she  did  say,  but  I  think  she  Avent  away  satisfied, 
because  she  did  not  complain  any  more. 

Q.  After  she  became  satisfied  that  it  was  in  its  proper  place,  do  you 
mean  to  say  that  she  still  insisted  that  you  should  advance  it?  A.  No, 
sir;  no.     After  that  she  dropped  the  matter. 

Q.  Then  after  she  became  satisfied  that  it  was  in  its  proper  place  on  the 
file,  she  did  not  press  you  any  further  to  advance  it?  A.  No.  She  said 
that  she  would  like  to  have  it  in  a  place  where  she  thought  was  its  proper 
place. 

Q.  Do  you  mean  to  give  the  committee  to  understand  that  she  insisted 
on  your  putting  it  in  a  place  where  she  thought  it  ought  to  go?  A.  Yes, 
sir;  she  did  insist  on  it;  she  did  not  insist  on  it;  she  asked  me  if  I  would 
not  be  kind  enough  to  do  it;  she  did  not  insist  on  it,  but  she  asked  me  if 
I  would  not  be  kind  enough  to  do  it. 

The  Chairman:  What  did  she  want?  A.  I  could  not  tell  you  that  now. 
I  see  there  is  a  mark  here;  she  may  explain  that  herself.  There  is  a  mark 
opposite,  on  the  opposite  place,  before  Bill  398,  amending  the  election  law, 
by  Variel.  I  think  that  is  about  where  she  thought  it  ought  to  go.  I  have 
a  mark  there. 

Q.  You  say  that  she  became  con\inced  that  it  was  in  its  proper  place; 
that  she  became  convinced  that  it  was  in  its  proper  place,  but  she  still 
requested  you  to  advance  it  on  the  file?     A.  Another  time,  no. 

Q.  It  was  after  she  became  convinced  that  you  had  it  in  its  proper  place, 
do  you  mean  to  say,  that  she  still  asked  you  to  advance  it  upon  the  file? 
A.  I  don't  think  she  did. 

Q.  You  think  she  did  not  come  to  you  after  that  particular  day?  A. 
We  had  conversations  about  it  afterwards,  but  not  about  advancing  the 
bill  on  the  file. 
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Mr.  Ellsworth:  Then  you  do  not  understand  that  she  tried  to  get  you 
to  do  anything  which  she  supposed  to  be  Avrong  ?  A.  No,  sir,  I  don't  think 
she  did. 

Q.  Then  your  testimony  last  night  was  rather  misleading?  A.  Well 
now,  I  don't  want  you  to  think  I  am  here  as  a  prosecutor;  I  am  here 
simply  as  a  witness;  the  papers  have  been  giving  it  to  me;  they  have  gone 
into  my  private  family  affairs,  and  I  want  to  give  the  testimony  in  my 
own  way.  I  say  that  this  lady  came  to  me  and  told  me  that  that  bill  was 
not  in  its  proper  place;  I  convinced  her  that  it  was  in  its  right  place,  and 
then  she  wanted  to  know  if  I  would  not  be  kind  enough  to  put  it  where  she 
wanted  it.  I  want  it  to  be  understood  that  I  am  no  prosecutor  here;  I  am 
here  simply  as  a  witness. 

Q.  Was  she  fairly  satisfied  that  it  was  in  its  proper  place  after  you 
explained  it?  A.  Yes,  sir;  and  then  she  wanted  to  know  if  I  would  not 
be  kind  enough  to  do  that;  she  did  not  order  me  to  do  it.  If  1  am  not 
mistaken,  we  had  a  conversation  a  few  days  afterwards,  when  I  was  put- 
ting the  file  upon  the  board,  and  she  said  she  was  very  much  surprised 
that  the  l)ill  was  again  away  down  to  the  bottom  of  the  file. 

Q.  She  did  not  say  in  case  you  did  there  would  be  any  consideration  ? 
A.  She  never  said  a  word  about  that. 

Q.  She  did  not  intimate  that  way  at  all?     A.  No. 

Ex-Senator  Cross:  Is  this  lady,  Mrs.  Rienzi,  the  lady  you  refer  to? 
A.  Yes,  sir;  she  is  the  lady. 

Q.  In  the  conversation  with  Mrs.  Rienzi,  didn't  she  insist  that  under 
the  rules  of  the  House,  its  being  an  appropriation  bill,  it  was  entitled  to 
go  on  the  Special  File?     A.  Yes,  sir;  she  did. 

Mr.  Ellsworth:  Then,  what  she  asked  you  was,  to  put  it  on  the  Special 
File,  and  asked  you  if  it  ought  not  to  go  on  the  Special  File?  A.  Yes,  sir; 
she  asked  me  that. 

The  Chairman:  Does  your  mark  indicate  that  it  should  be  on  the  Special 
File  ?  A.  No ;  if  any  bill  like  that  came  up  and  it  was  claimed  that  it  should 
be  on  the  Special  File,  I  would  always  ask  Mr.  Jordan  or  Mr.  Ryan  about  it. 

Q.  Does  your  mark  mean  that?  A.  No;  I  think  that  just  indicates  the 
place. 

Q.  Your  marks  never  appear  on  the  Special  File  at  all?  No;  they  would 
never  be  on  the  Special  File.  Whenever  I  refer  to  the  Special  File  I  make 
the  initials  S.  F. 

Q.  Did  she  insist  that  it  should  be  placed  on  the  Special  File  ?  A.  I 
say,  to  my  mind  I  think  she  said  it  belonged  on  the  Special  File. 

Q.  Was  that  what  she  asked  you  to  do?  A.  That  was  the  meaning  of 
the  conversation. 

Q.  Did  she  ask  you  to  put  it  anywhere  else  except  on  the  Special  File? 
A.  Just  as  I  said  before,  she  asked  if  I  could  not  put  it  on  the  file  as  far 
as  I  could.     I  have  got  the  idea  that  that  is  it. 

Mr.  Ewing:  What  is  your  opinion  about  it  from  your  experience  of 
the  rules  in  regard  to  the  Special  File  as  to  ordering  that  bill  there?  A. 
Well,  I  will  tell  you,  ]\Ir.  Ewing,  it  is  just  as  I  said  the  other  night  in  a 
general  way;  there  have  been  so  many  people  asked  me  to  fix  the  bills  in 
the  Assembly,  that  I  cannot  remember. 

Q.  My  question  is,  can  you  state  from  your  experience  in  these  matters 
whether  that  bill  belonged  on  the  Special  File?  A.  No,  sir;  Mr.  Jordan 
told  me  it  did  not. 

The  Chairman:  You  stated  there  was  another  mark  there;  what  do 
you  refer  to?  A.  There  is  a  mark  there;  one  of  your  bills,  Mr.  Ellsworth; 
I  put  that  bill  on  the  Special  File;  it  is  a  charter  bill,  and  there  is  a  mark 


54 

which  I  do  not  understand;  Assembly  Bill  84,  but  I  do  not  know  what  that 
can  be. 

Q.  That  is  not  your  own  mark?  A.  No,  sir;  that  is  not  my  own  mark. 
It  is  number  247  on  the  file  of  February  twent3^-seventh. 

Q.  Who  introduced  the  bill?  A.  Mr.  Searey:  "An  Act  to  regulate  the 
employment  of  gripmen,  conductors,  and  drivers  of  street  railways,  to  pro- 
vide for  granting  licenses  to  competent  persons,  and  to  provide  further 
safeguards  to  life  and  property  in  the  manner  of  operating  such  railways." 

Mr.  Ellsworth;  You  stated  that  one  of  these  bills  were  mine,  having  a 
mark  opposite  it?    A.  That  is  the  charter  bill. 

Q.  You  intimated  that  it  being  a  charter  bill  that  it  belonged  on  the 
Special  File?  A.  Yes,  sir;  it  was  marked,  and  I  asked  Mr.  Jordan  whether 
I  should  put  it  on  the  Special  File  or  not. 

Mr.  Ewing:  You  say  that  you  have  been  approached,  Mr.  Smith,  by 
different  members  of  the  House,  to  have  their  bills  put  on  the  Special  File. 
Did  some  of  them  ?     A.  Yes,  sir. 

Q.  How  many,  do  you  think  ;  about  how  many  members?  A.  That  is 
what  I  am  trying  to  get  at  by  going  over  these  files,  to  see  which  ones  they 
are.     I  have  got  the  files  here  of  the  eighteenth  of  February. 

Mr.  Moffitt:  Is  that  Searey  bill  there?  A.  It  is  No.  306,  on  the  file  of 
the  seventeenth. 

Q.  The  one  in  relation  to  gripmen?  A.  Oh,  it  is  number  247  on  the 
file,  here  it  is.     It  is  number  233  on  the  next  da3'-'s  file. 

Q.  "What  does  the  mark  opposite  the  bill  on  the  file  of  the  seventeentli 
indicate,  do  you  know?     A.  I  do  not  know. 

Q.  I  would  like  to  ask  you  if  you  have  been  in  the  habit  of  dropping 
bills  oft'  the  file  entirely?     A.  No,  sir. 

Q.  Anybody  ever  ask  you  to  do  that?  A.  Yes,  sir;  I  have  been  asked 
to  do  it. 

Q.  Were  you  ever  asked  in  connection  with  that  bill?  A.  Yes,  sir;  I 
might  have  been  asked  about  that  bill. 

Q.  Did  you  ever  drop  it  ?     A.  No,  sir. 

Q.  Was  it  ever  dropped  on  file?     A.  No,  sir. 

Q.  You  object  to  stating  who  it  was?  Who  asked  you  to  drop  that  bill? 
A.  I  could  not  answer  you;  I  do  not  know. 

Q.  I  never  asked  you?     A.  I  know  you  never  did. 

Q.  I  never  asked  you  to  take  a  bill  entirely  off"  the  file?     A.  No,  sir. 

Q.  What  I  mean  by  dropping  a  bill,  is  dropping  it  entirely  off"  the  file;  I 
never  asked  you  to  do  that?  A.  No,  sir.  I  have  not  advanced  a  bill  since 
I  have  been  here  this  session  from  the  beginning  up  to  the  present  day. 
Either  dropping  a  bill  or  putting  it  ahead. 

Q.  Did  any  one  ask  you  to  take  a  bill  entirely  off  the  file;  to  wipe  it  out 
entirely  ?  A.  I  think  I  did  have  a  conversation  with  somebody,  but  I  do 
not  know  who  it  is — there  was  a  bill 

Q.  I  wish  you  would  try  to  think  what  that  mark  opposite  that  ''  grip- 
man"  bill  means?  A.  It  might  have  been  as  you  say,  to  drop  the  bill  off 
the  file. 

Q.  Well,  then,  some  one  has  asked  you  to  drop  the  bill  off  the  file,  have 
they?     A.  Yes,  sir. 

Mr.  Ellsworth:  Have  you  a  recollection  of  any  one  that  asked  you  to 
drop  that  bill  off  the  file  ?     A.  I  do  not  know  if  that  is  the  particular  one. 

Q.  Is  that  your  mark,  Mr.  Smith?  A.  No,  sir,  that  is  not  my  mark;  my 
mark  is  always  in  my  own  column. 

Q.  Do  you  know  who  made  the  mark  ?  A.  No,  sir.  When  an}^  one  asks 
me  about  anything,  I  usually  make  a  mark  of  that  kind. 
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or  advance  it,  or  put  it  back  on  the  file?  A.  Yes,  sir;  it  must  have  been 
so,  because  that  mark  is  there;  but  what  it  means  I  do  not  know. 

Q.  If  there  is  a  mark  opposite  the  bill  does  it  necessarily  indicate  that 
you  were  requested  to  do  anything  improper  with  it?  A.  Yes,  sir;  a  mark 
like  that  does. 

Senator  !Moffitt:  It  means  something?     A.  Yes,  sir. 

Mr.  Ewixg:  Then  a  correct  mark  means  a  correct  matter?  A.  Yes,  sir; 
because  anything  that  is  written  on  the  bill  that  is  correct  is  written  out 
in  the  bill  always. 

The  Chairman:  And  if  there  is  anything  corrected  there  is  simply  a 
mark  ])ut  there  to  call  attention  to  it  ?     A.  Yes,  sir. 

Q.  Now,  Mr.  Smith,  it  necessarily  relates  to  something  corrected.  You 
stated  awhile  ago  that  these  marks  were  put  there  to  call  your  attention 
to  it?     A.  Yes.  sir:  to  call  my  attention  to  something  about  the  bill. 

Q.  Is  it  necessarily  something  corrupt?  Suppose  a  member  of  the  House 
should  come  here  and  tell  vou  that  a  certain  bill  belonged  on  the  Special 
File?     A.  Yes. 

Q.  And  requested  3'OU  to  ask  ]Mr.  Jordan  to  put  it  on  ?     A.  Yes. 

Q.  You  would  put  a  mark  there?  A.  Yes;  I  would  put  a  mark  in  mj- 
column. 

Q.  Would  that  indicate  there  was  anything  corrupt  about  it?  A.  That 
would  mean  that  something  was  to  be  investigated. 

Q.  You  would  be  liable  to  forget  what  that  mark  meant,  would  you  not? 
A.  I  would  then  go  and  ask  the  member — the  author  of  the  bill — and  see 
what  he  wanted  me  to  do.  I  have  come  to  you,  Mr.  Ewing,  and  asked 
you  in  regard  to  it,  and  asked  you  what  you  meant.  Going  over  these 
files,  I  find  two  resolutions.     I  find  two  marks  there. 

Q.  What  kind  of  marks  did  you  make?  A.  I  think  I  put  his  name 
opposite  to  it. 

Q.  Well,  that  did  not  indicate  there  was  am^thing  corrupt  about  it,  did 
it?     A.  No,  sir;  his  committee  clerk  had  made  a  wrong  report. 

Q.  Then  the  mark  opposite  the  bill  does  not  necessarily  indicate  that 
there  is  anything  corrupt  about  it?  A.  No,  sir;  it  was  put  there  to  draw 
my  attention  to  investigate  it. 

The  Chairman:  You  refer  to  the  mistake  made  by  our  committee  clerk 
in  making  a  wrong  report?     A.  Yes. 

Mr.  Ewin(t:  Then  my  question  was  a  correct  one — that  the  con-ected 
marks  were  in  connection  with  corrected  matter?  A.  These  marks  are  to 
draw  my  attention;  to  investigate;  to  see  what  it  is.  Here  comes  the  news- 
paper men  again. 

Mr.  Ewing :  Who  put  those  marks  there?  A.  I  suppose  those  newspaper 
men  came  from  the  Senate  to  take  off  the  proceedings  for  that  day. 

Mr.  Ellsworth:  You  suppose?  Do  you  know  whether  they  did  or 
not,  or  is  that  simph'  guess  work  ?     A.  It  is  not  guess  work  at  all. 

Q.  What  I  mean  is,  did  you  make  the  marks,  or  are  you  merely  sup- 
posing that  they  were  made  by  reporters?  Do  you  know  anything  about 
it,  or  is  it  your  supposition?  A.  It  is  my  supposition  that  the  newspaper 
men  made  them. 

]\Ir.  Ewing:  Are  there  any  bills  marked  by  these  newspaper  men  that 
you  think  they  are  interested  in?  A.  No,  there  is  not;  they  are  ordered 
on  the  Special  File;  there  is  a  check  opposite. 

Mr.  Moffitt  :  Mr.  Smith,  have  these  bills  been  withdrawn  from  the 
Assembly  File?    A.  Yes. 
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Q.  What  do  you  do  when  a  bill  has  been  withdrawn?  A.  I  put  it  in 
the  dead  box  and  strike  it  off  the  file. 

Q.  You  do  that  yourself?  A.  No,  sir;  I  strike  it  off  the  file  and  Mr. 
Brandon  puts  it  in  the  dead  box. 

Q.  Now,  you  referred  to  that  Searey  bill  a  few  moments  ago,  as  being 
away  down  on  the  file;  how  far  down  was  it;  nobody  makes  up  this  file 
but  you,  ISIr.  Smith?     A.  No,  sir,  no  one  touches  the  file  but  me. 

Q.  You  know  it  is  absolutely  correct?  A.  Yes,  sir;  I  know  it  is  abso- 
lutely correct. 

Q.  No  bills  have  been  shoved  down  or  up  since  you  have  been  there? 
A.  No,  sir. 

Q.  That  you  will  swear  to  ?     A.  Yes,  sir. 

Q.  Now,  look  at  that  file  and  see  if  you  can  find  that  Searey  bill?  A. 
You  know  yesterday,  or  day  before  yesterday,  there  were  a  great  many 
bills  read  out  of  order,  and  they  came  down  to  the  bottom  again.  One 
hundred  and  fifty-three  bills  went  to  the  bottom  of  the  file  Saturday  night. 

Q.  Has  it  been  read  the  first  time  there?  A.  No,  sir;  it  is  now  read 
the  first  time.  You  will  find  that  it  is  number  247  on  the  file,  February 
seventeenth,  and  you  will  find  it  number  233  on  the  file  of  the  sixteenth. 

Q.  Has  it  been  read  yet?  A.  No,  sir;  I  just  want  to  follow  this  up. 
These  newspaper  men  have  gone  so  hotly  after  me  that  I  want  them  to 
know  this.  "We  will  take  the  file  of  the  seventeenth.  [The  witness  here 
took  the  file  and  compared  the  different  stages  of  the  bill,  and  found  it 
correct.]  1  have  gone  through  these  bills,  but  I  have  not  finished  the  last 
one.  Well,  this  is  yesterday's  file,  and  no  one  came  around  me  yesterday 
at  all. 

Mr.  Ryan  :  Just  let  me  ask  a  few  questions,  please,  so  as  to  get  it  before 
the  committee.  These  are  the  notes  which  you  make  up  your  file  from? 
A.  Yes,  sir. 

Q.  You  keep  those  notes  during  the  course  of  the  day's  proceedings? 
A.  Yes,  sir. 

Q.  If  you  should  have  any  doubt  as  to  an}'  note  3'ou  have  made,  you 
can  correct  it  by  comparing  with  the  Journal  or  the  notes  that  I  keep,  can 
you  not?     A.  Yes,  sir. 

Q.  From  these  notes  you  make  up  your  file  that  you  present  to  the 
printer?     A.  Yes,  sir. 

Q.  And  the  printed  file  is  the  file  that  is  made  up  from  the  one  you 
send  to  the  printer?     A.  Yes,  sir. 

Q.  Not  from  those?     A.  No,  sir;  I  make  a  cop}^  for  the  printer. 

Q.  Do  you  send  that  to  the  printer  every  night  ?  And  it  is  your  busi- 
ness to- compare  it  and  see  that  it  is  correct?     A.  Yes,  sir. 

Q.  And  to  check  it  off?  A.  Yes,  sir.  I  always  get  one  of  the  clerks  to 
help  me. 

Q.  So  that  if  any  one  tampers  with  the  file  during  the  daytime,  cuts  it 
up  or  takes  anything  out  of  it,  by  comparing  it  in  the  evening,  you  can 
find  out  whether  anything  has  been  done  or  not,  of  that  kind  ?     A.  Yes.  sir. 

Q.  Then  I  always  instruct  you  to  make  that  comparison  every  night 
before  you  send  it  to  the  printer?     A.  Yes,  sir;  always. 

Mr.  Ellsworth:  Has  it  been  your  habit  to  make  that  comparison? 
A.  Yes;   always. 

Mr.  Ryan:  So  that  if  anybody  had  tampered  with  it,  you  would  be 
able  to  discover  it,  would  you  not  ?     A.  Yes,  sir. 

Mr.  Ellsworth:  Mr.  Smith,  have  you  given  any  of  the  names  of  per- 
sons so  far  as  you  can  recollect  them  or  discovered  them,  who  have 
requested  you  to  take  any  bill  out  of  its  proper  place  on  file?     A.  Yes,  sir. 
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Q.  Have  you  given  the  names  of  persons  who  have  offered  you  money 
or  offered  vahiable  consideration  or  made  you  any  promise  as  an  induce- 
ment for  you  to  make  an}'  change  in  the  file  ?     A.  Yes,  sir. 

Q.  You  stated,  did  you  not,  on  the  first  evening  of  your  examination, 
that  you  had  been  offered  money,  or  some  consideration,  or  vakie  of  some 
sort,  or  some  promise  was  made  you,  nearly  every  day  during  this  session, 
to  take  some  bill  out  of  its  proper  place  on  file?  A.  I  stated  I  was 
approached  every  day — in  fact,  two  or  three  times  a  day — by  members; 
but  I  don't  suppose  I  was  offered  money  on  all  occasions. 

Q.  Didn't  you  say  you  were  offered  money  for  such  a  purpose  nearly 
every  day,  and  sometimes  two  or  three  times  a  day — on  an  average  of 
about  once  a  day  for  the  entire  session?  A.  I  did  not  say  I  was  oiTered 
money.  I  stated  I  was  approached,  but  was  not  offered  money  on  all 
occasions.  I  was  not  offered  money;  but  I  was  promised,  and  I  was 
approached  about  the  file  most  every  day. 

Q.  Didn't  3'ou  say  you  were  offered  money,  or  some  consideration  of 
value,  nearly  every  day,  or  an  average  of  about  every  day  during  the 
session?     A.  I  don't  think  I  did;  no,  sir. 

Q.  Well,  if  you  did  make  that  statement,  was  it  true,  or  was  it  a  mistake 
on  your  part?  A.  If  I  made  that  statement;  but  I  don't  think  I  made 
that  statement,  because  I  did  not  intend  to  make  such  a  statement.  The 
statement  that  I  made,  or  suppose  that  I  made,  was,  that  I  had  been 
approached  every  day  about  the  file,  and  asked  to  push  bills  forward  or 
keep  them  back. 

Q.  Then,  if  you  did  state  that  you  had  been  offered  money  every  day, 
you  desire  to  correct  that  statement?     A.  Yes,  sir;  I  do. 

Mr.  Shaen:  Did  you  state  in  your  testimony  that  there  was  an  Assem- 
bly bill  in  regard  to  the  appropriation  of  $50,000  for  the  laying  of  pave- 
ment walks  around  the  Capitol  way,  that  I  was  interested  in?  Did  you  so 
state  that  to  the  committee?     A.  I  saw  it  in  the  paper.     I  did  not  state  that. 

Q.  You  did  not  state  that?     A.  No,  sir. 

Q.  Then  it  isn't  true,  even  if  it  does  appear  in  the  papers  that  you  stated 
that  I  was?  A.  I  did  not  state  it.  What  I  did  state  to  the  committee 
was,  that  there  was  a  bill  introduced  in  the  Assembly  to  complete  the 
walks  around  the  State  Capitol  grounds;  I  did  not  state  that  any  amount 
of  money  was  appropriated,  and  it  was  not  $50,000;  the  amount  is  $5,000. 

Q.  Did  you  state  before  the  committee  that  I  had  any  interest  in  that 
bill?     A.  I  did;  yes,  sir. 

Q.  Did  I  have  any  interest  in  that  bill?     A.  I  think  you  did;  yes,  sir. 

Q.  What  did  I  ever  say  to  you  about  it?  A.  A  friend  of  mine  came  to 
me  and  asked  me  what  the  chances  were  for  the  bill  to  get  through  this 
session. 

Q.  Xame  the  man.  Who  was  this  friend  of  yours?  A.  I  will  name  him 
when  the  time  comes.  He  asked  me  what  the  chances  were  to  get  the  bill 
through  to  complete  the  sidewalks  around  the  driveway  around  the  Capitol 
grounds,  and  I  told  him  it  was  pretty  late  in  the  session,  but  he  might  be 
able  to  get  it  through.  Another  party  di-ew  the  bill  at  his  request,  and  he 
handed  me  the  bill  to  hand  to  the  Chairman  of  the  Committee  on  Public 
Buildings  and  Grounds.  The  Chairman  of  that  committee  was  absent, 
and  I  took  it  to  ]Mr.  Taylor,  and  presented  it  to  ]\Ir.  Tajdor,  and  asked  him  if 
he  would  not  introduce  it,  as  ]Mr.  Carroll,  the  Chairman  of  that  committee, 
was  absent,  and  INIr.  Taylor  introduced  the  bill.  I  had  a  conversation  with 
you  about  the  bill,  and  you  said  whatever  you  got  out  of  it,  I  would  get  a 
share  of  it;  that  was  what  I  testified  to  the  other  night. 
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Q.  Did  I  ever  ask  you  to  shove  the  bill  on  the  file,  or  anything  of  the 
kind?     A.  The  bill  was  not  on  the  file. 

Q.  Did  you  ever  write  a  letter  to  a  man  named  Goodman,  Superinten- 
dent of  the  Artificial  Stone  Pavement  Company  ?  A.  I  was  thinking  in 
the  course  of  my  lifetime  that  I  have  written  him  about  twenty-seven. 

Q.  Did  you  ever,  in  the  period  of  the  last  sixty  days,  write  a  letter  to 
Mr.  Goodman?     A.  I  think  so. 

Q.  Have  you  or  have  you  not?     A.  I  think  I  have. 

Q.  Have  you  sent  him  any  telegrams?     A.  I  think  I  have. 

Q.  Have  you  sent  him  any  telegrams  in  relation  to  this  bill?  A.  I 
think  I  have. 

Q.  Did  you  have  a  conversation  with  Mr.  Goodman  the  other  day  when 
he  said  to  you,  "Ed,  what  have  you  said?",  and  you  said,  "I  don't  know 
what  I  have  said;  I  have  been  confused."  A.  I  think  I  have;  I  had  a 
conversation  with  him,  but  I  don't  think  I  said  that  to  him. 

Mr.  Shaen:  Mr.  Chairman,  I  would  ask  that  Mr.  Goodman  be  sub- 
poenaed to  bring  the  letters  and  telegrams  sent  to  him  by  Mr.  Smith.  His 
address  is  Geo.  Goodman,  404  Montgomery  Street,  San  Francisco. 

Mr.  Shaen:  Mr.  Smith,  did  not  you  come  to  me  and  state  that  Mr. 
Goodman  wanted  you  to  introduce  a  bill  in  regard  to  artificial  pavement, 
and  that  you  would  attend  to  the  shoving  of  it  on  the  file,  and  when  it 
came  to  me  for  engrossment  that  I  should  engross  it,  and  report  imme- 
diately? A.  If  you  will  ask  me  the  question  in  a  legal  way,  I  will  answer 
it. 

Q.  Did  you  not  tell  me  that  you  would  take  charge  of  it,  and  that  when 
it  would  come  to  me  I  should  engross  it  at  once  ?  A.  It  is  your  duty  to  do 
it  without  my  telling  you  to. 

Q.  I  understand  my  duties.  Didn't  you  tell  me  that?  A.  It  is  your 
duty*  to  do  it. 

Q.  Didn't  you  have  the  bill  drawn?  A.  No,  sir;  I  did  not  have  the 
bill  drawn. 

Q.  Didn't  you  go  to  a  certain  party  and  have  it  drawn?  A.  No,  sir;  I 
did  not. 

Q.  Who  did  have  it  drawn,  Mr.  Goodman?     A.  Yes,  sir. 

Q.  Then  it  was  handed  to  you  to  have  it  introduced?  A.  Yes,  it  was. 
I  stated  that  before. 

Q.  In  regard  to  these  bills  to  which  you  refer  to  about  Mr.  Mann,  didn't 
I  tell  you  simply  that  the  moment  that  they  were  ready  for  engrossment 
you  should  take  and  send  them  right  to  me  ?  A.  You  asked  me  to  advance 
one  on  the  file,  as  a  special  favor  to  Mr.  Mann,  and  the  other  to  drop 
down.  You  went  right  down  to  Mr.  Mann's  seat  and  spoke  to  him,  and 
the  other  men  in  the  House  saw  you  do  it. 

Q.  Then  I  didn't  tell  you  to  send  them  to  me  as  soon  as  they  were  ready 
for  engrossing?  Haven't  I  come  to  your  place  and  told  you  to  send  the 
bills  to  me  as  soon  as  they  were  ready?  A.  Yes;  in  fact,  you  came  to  my 
desk  and  you  helped  yourself  to  the  bills. 

Q.  I  always  gave  you  a  receipt  for  the  bills?  A.  Yes,  I  am  just  telling 
you  that. 

Q.  That  was  my  duty,  I  suppose?     A.  I  just  told  you. 

Mr.  Falk:  Relative  to  this  bill  that  you  speak  of  in  regard  to  Mr.  Good- 
man. Was  iiiy  name  mentioned  in  that  matter?  Did  you  mention  my 
name  in  that,  'Mr.  Smith  ?  I  see  by  the  papers  that  you  did  ?  A.  I  did 
not,  I  think,  Ray. 

[Mr.  Ellsworth  at  this  point  read  from  his  memorandum  the  portions  of 
the  testimony  of  E.  J.  Smith,  relative  to  Mr.  Falk.] 
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The  Chairman:  In  that  testimony  that  Mr.  Ellsworth  has  just  read,  you 
said  that  Mr.  Higgins  wanted  you  to  destroy  that  sheet  of  the  file,  and  in 
following  up  your  testimony,  you  say  that  you  told  Falk  that  Mr.  Ells- 
worth knew  you  had  that  sheet  of  the  file.  Do  I 'understand  you  to  say 
now,  or  did  you  say  that  Mr.  Falk  ever  made  a  request  in  regard  to  destroy- 
ing or  making  away  with  that  part  of  the  file?  A.  Yes,  sir;  last  Friday, 
last  Friday  night,  Mr.  Falk  asked  me  if  I  could  substitute  a  page  for  the 
page  in  the  file  that  was  mutilated. 

Q.  And  it  is  in  connection  with  this  last  part  that  you  answer?  A.  Yes, 
sir:  the  next  part  happened  afterwards,  the  next,  I  think  that  was  Satur- 
day after  the  committee  had  been  appointed,  he  asked  me  the  same  ques- 
tion and  wanted  to  look  at  the  file.  I  took  him  up  here  to  the  desk  and 
took  out  the  file,  and  showed  it  to  him,  and  I  put  it  back  again. 

Q.  Tell  us,  as  nearly  as  you  can,  what  Mr.  Falk  asked  you  to  do  at  that 
time.  A.  Well,  that  Saturday  he  came  to  me  and  asked  me  if  I  had  that 
file  yet.  I  said  yes.  It  was  at  the  noon  hour — it  was  Friday — and  we 
came  up  to  the  desk  and  I  unlocked  the  locker  and  I  took  out  the  file  and 
showed  him  the  mutilated  page,  and  we  went  outside  and  he  wanted  to 
know  if  I  could  not  destroy  it,  and  I  said  I  would  not  destroy  that  file 
without  consulting  Frank  Ryan;  and  I  consulted  Mr.  Ryan,  and  he  said 
no,  that  the  file  was  record,  and  for  me  to  keep  it.  I  would  like  if  you 
would  recall  Mr.  R3'an  and  ask  him  that. 

Mr.  Falk:  You  testified  last  night  about  the  Goodman  bill,  about  the 
sidewalk  pavement  bill,  and  you  testified  here  that  I  spoke  to  you  about 
that  Goodman  bill;  did  I  ever  mention  that  bill  in  any  way  at  all?  A.  I 
•don't  remember  that,  I  think 

Q.  Did  I  ever  mention  it  to  you  in  any  way  whatsoever?     A.  You  did. 

Q.  Now,  regarding  the  other  bill;  you  say  I  approached  you  and  asked 
you  to  raise  that  ]:>ill  on  the  file  two  or  three  times  ?  A.  Two  times,  that  I 
know  of. 

Q.  Didn't  you  come  to  me  and  state  that  a  party  had  been  to  you  and 
you  asked  him  if  there  was  any  money  in  it,  and  if  I  knew  anything  about 
it?  A.  Xo:  most  emphatically,  no;  I  did  not  do  it.  You  came  to  me; 
you  even  took  luy  file,  and  took  the  sheets  and  put  them  out  of  their  proper 
place.  The  next  morning  you  jawed  me  for  not  doing  it.  I  told  you  I 
would  not  do  it,  and  I  told  you  you  would  have  to  go  to  Frank  Ryan.  I 
told  Frank  Ryan  the  same  thing.  You  have  asked  me  the  question,  and 
I  want  to  answer  you.     I  do  it  not  to  mislead  now. 

Q.  Did  I  ever  state  to  you  that  there  was  any  money  in  any  proposition? 
Did  I  ever  offer  you  any  money?  A.  Xo,  sir;  I  did  not  swear  that  you 
ever  offered  me  any  money. 

Q.  Did  I  ever  state  that  there  was  any  money  in  any  proposition  here? 
A.  You  stated  that  if  that  bill,  179,  was  advanced  on  the  file,  you  would 
make  some  money  out  of  it,  and  you  would  divide  with  me.  You  stated 
that  in  so  many  words.  The  next  day  you  jawed  me  because  I  did  not 
do  it.  You  said  I  was  not  letting  the  boys  make  a  cent.  Those  were  the 
very  words  3'ou  used. 

Senator  ^Moffitt  :  Xow  about  that  Searey  bill — you  remember?  A. 
Yes,  sir. 

Q.  Do  you  know  Frank  M.  Strong?  A.  I  am  personally  acquainted 
with  him — yes,  sir. 

Q.  You  know  who  he  is  ?     A.   Yes,  sir. 

Q.  You  know  a  man  named  Mr.  Carey?     A.  Xo;  Avhat  is  his  business? 

Q.  He  is  a  Sacramento  man.     A.  Xo. 

Q.  He  is  a  railroad  man.     A.  Xo,  I  don't  know  him  at  all. 
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Q.  "Well,  did  you  ever  speak  to  Frank  M.  Stone,  or  did  he  ever  speak  to 
you  about  that  Searey  bill?  A.  The  last  conversation  I  ever  had  with 
Stone,  was  the  night  of  the  Republican  Convention,  six  weeks  before  elec- 
tion, and  I  have  not  spoken  to  him  from  that  day  to  this. 

Q.  Did  you  ever  write  to  him?     A.  No,  sir;  I  never  wrote  a  letter  to  him. 

Q.  Did  he  ever  write  to  you?     A.  No,  sir. 

Q.  You  never  have  spoken  to  Mr.  Carey,  of  Sacramento?  A.  1  don't 
know  Mr.  Carey;  I  don't  know  who  he  is. 

Q.  Did  you  ever  speak  to  anybody  about  the  Searey  bill?  A.  No,  sir; 
only  as  it  was  in  that  connection  of  marking  that  page.  I  cannot  bring 
that  to  my  recollection. 

Q.  You  are  sure  it  was  Mr.  Care}^?    A.  No,  sir. 

Q.  You  are  sure  it  was  not  Frank  M.  Stone?     A.  No,  sir;  it  was  not. 

Mr.  Ellsworth:  You  say  you  don't  know  Mr.  Carey?  A.  No,  sir;  I 
don't  know  that  man  at  all;  I  never  saw  him. 

Q.  ^Slight  it  not  have  been  Mr.  Carey  that  came  to  you  and  spoke  to  you 
at  the  time  that  mark  was  made?  A.  It  might  have  been,  but  I  don't 
know  who  the  man  was. 

Mr.  Moffitt  :  If  you  saw  the  man.  you  would  remember  him,  in  con- 
nection with  that  mark?  A.  If  I  would  see  the  man  I  could  place  where 
I  had  seen  him  before. 

Q.  If  you  would  see  the  man  that  came  to  you  at  the  time  that  mark 
was,  you  would  remember  him?     A.  I  think  1  would,  sir. 

Mr.  Ewing:  Could  you  raise  or  lower  a  bill  on  the  file  without  the 
knowledge  of  the  other  clerks  at  the  desk,  in  case  you  wished  to  do  so? 
For  any  person  or.  for  your  own  personal  convenience,  could  you  raise  or 
low^er  a  bill  without  the  knowledge  of  the  other  clerks  at  the  desk?  A. 
Well,  I  think  if  I  made  up  the  file  alone  I  could  do  it;  but  according  to 
the  system  that  we  have  been  following  I  could  not  have  done  it. 

Q.  You  think  they  would  detect  it?     A.  Yes,  sir:  they  would. 

The  CHAIRMA^':  Mr.  Smith,  in  this  evening's  "■  Post,"  of  San  Francisco, 
February  twenty-second,  appeared  the  telegram  signed  by  E.  J.  Smith; 
will  you  look  at  that  and  tell  us  whether  you  ever  sent  such  a  telegram? 
It  is  dated  Sacramento,  without  date?  A.  This  being  a  newspaper  item 
in  connection  with  a  whole  half  column  of  other  stuff,  without  giving  my 
reasons,  I  do  not  wish  to  answer  the  question  at  this  time. 

Q.  I  do  not  wish  to  connect  your  family  afiairs  in  this  matter.  A.  There 
is  a  whole  lot  of  stufi'  here,  from  top  to  bottom,  with  that  telegram. 

Q.  Let  me  ask  you  another  question,  did  that  telegram  relate  to  your 
private  affairs?     A.  Yes.it  did. 

Q.  And  had  nothing  to  do  with  the  examination  before  this  committee  ? 
A.  No,  sir. 

Mr.  Ellsworth:  You  say  it  refers  to  your  private  affairs?  A.  Not  my 
family  affairs,  my  private  affairs:  I  have  no  family  affairs  now. 

Q.  I  mean  your  individual  affairs?     A.  Yes,  sir. 

Q.  "You  deceived  me  in  that  matter" — state  whether  that  had  refer- 
ence to  the  bill  known  as  the  Aurelia  Pfeiffer  bill?  In  the  first  place,  did 
j'-ou  send  to  Mr.  Bulkeley  such  a  telegram  or  send  him  a  telegram  of  sim- 
ilar character?  A.  I  sent  Mr.  Bulkeley  a  telegram;  I  could  not  tell 
whether  this  was  the  one  or  not. 

Q.  Was  it  of  similar  import  to  this  printed  here  in  this  paper?  you  cer- 
tainly must  remember  whether  you  sent  him  a  telegram  of  that  kind  or  of 
a  similar  kind.  Mr.  Smith,  diet  you  send  to  Mr.  Bulkeley  a  telegram  such 
as  is  printed  here  in  the  paper  in  this  evening's  ''Post,"  or  one  of  like 
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import?  A.  I  don't  think  I  sent  a  telegram  like  tliis;  I  sent  him  a  tele- 
gram, and  it  was  only  last  week  that  I  sent  him  one. 

Q.  Did  it  have  reference  to  the  bill  known  as  the  Pfeiffer  claim  bill 
which  ]Mr.  Bulkeley  is  interested  in  advocating  here  in  the  Assembly;  did 
that  telegram  have  reference  to  that  bill  which  you  saA'you  sent  him?  A. 
Yes,  it  did. 

Q.  Did  you  say  in  that  telegram  in  substance:  "unless  you  send  me  $20 
on  receipt  of  this,  I  will  hurt  your  bill?"  A.  That  is  something  I  don't 
think  I  did  sa3\     I  don't  think  I  said  a  word  about  money  to  him. 

Q.  Did  you  say  anything  in  that  telegram  to  him  about  hurting  that 
bill?  A.  I  would  rather  see  the  telegram  before  I  answer;  I  know  what 
kind  of  a  man  Mr.  Bulkeley  is,  and  therefore  I  do  not  wish  to  answer  until 
I  see  the  telegram. 

Q.  AMiat  office  did  vou  send  that  telegram  from  ?  A.  From  the  West- 
€rn  Union  telegraph  office. 

Q.  Don't  you  remember  the  purport  of  that  telegram,  Mr.  Smith?  You 
sent  it  last  week,  and  it  had  reference,  you  say,  to  the  bill  known  as  the 
Pfeiflfer  claim  bill.  Don't  you  remember  the  purport  of  it?  Did  you  keep 
a  copy  of  it?  A.  No,  sir.  I  must  have  written  it  here  at  the  desk;  the 
telegram  must  have  gone  from  this  office  here  in  the  Iniilding. 

Q.  Will  you  give  an  order  for  the  Chairman  of  this  conmiittee  on  the 
Western  Union  Telegraph  Company  to  exhibit  that  telegram  to  the  Chair- 
man, or  give  him  a  copy  of  it?  A.  I  will  go  to  the  telegraph  office  with 
the  Chairman  of  the  committee  and  see  the  telegram. 

The  Chairman:  Mr.  Smith,  will  you  go  down  with  me  in  the  morn- 
ing and  obtain  a  copy  of  the  telegram  at  the  Western  Union  telegraph 
office?     A.  Yes;  sir,  I  will. 

Mr.  Falk:  One  question  more.  When  I  asked  you  if  you  would  let 
me  look  at  this  file  the  other  day,  didn't  I  state  to  you — the  only  time  that 
I  had  spoken  to  you  since  the  investigation  was  ordered — to  bring  the  file 
before  the  committee,  and  state  the  truth?  Didn't  I  state  that  to  you,  sir? 
A.  You  have  asked  a  leading  ciuestion,  and  1  will  answer  you  in  a  leading 
way.  You  asked  me  to  substitute  another  page  for  the  page  that  was 
mutilated.  I  told  you  that  I  would  do  it.  I  immediately  went  to  Mr. 
Ryan,  who  was  down  in  the  cellar,  taking  lunch,  and  I  went  down  and 
communicated  the  circumstances  to  Mr.  Ryan.  I  says  to  Mr.  Ryan,  Mr. 
Falk  wants  me  to  change  the  file,  in  that  way;  and  he  says,  we  can't  do 
it;  but  we  will  make  it  as  easy  on  him  as  we  can.  You  know  yourself 
3'ou  asked  me  to  do  it. 

Assemblyman  Cohen:  According  to  the  reports  of  the  paper — I  don't 
know  any  other  way  only  what  I  saw  in  the  paper — there  was  a  statement 
to  this  effect:  That  Mr.  Cohen  went  to  Mr.  Smith  with  somebody,  and  said 
that  it  would  be  an  accommodation  if  he  could  advance  a  bill  on  file, 
according  to  the  statement  of  the  papers  which  says  that  two  young  men 
were  brought  up  to  Mr.  Smith 

The  Chairman:  I  didn't  understand  Mr.  Smith  to  make  any  statement 
here  in  which  your  name  was  brought  in  connection  to  any  i^ill  that 
reflected  upon  you. 

Mr.  Ellsworth:  One  was  named  Dobbin;  and  who  was  the  other  man? 
A.  Guttstadt  was  the  other  man. 

Q.  Do  you  remember  what  day  that  was  on  ?  A.  It  was  the  day  we  had 
the  argument  about  the  substitute;  I  forget  now. 

Q.  You  say  he  came  up  to  the  desk  ?  A.  No,  sir.  Somebody  came  and 
told  me  I  was  wanted  at  your  desk  (Mr.  Cohen's);  I  went  over,  and  you 
and  Dobbin  were  sitting  there,  and  Dobbin  says:    "  Ed.,  I  want  you  to  put 
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that  bill  up  on  the  file  as  far  as  you  can.  or  get  it  ahead.  You  say  that's 
all  right.  Ed. :  you  do  it  for  me."     These  were  the  words. 

Q.  You  don't  know  what  day  it  was  on?  A.  It  wa.?  on  the  day  that  the 
substitute  was  adopted:  Guttstadt  was  not  there.  He  was  the  one  that 
told  me  that  you  wanted  me  over  there. 

Q.  According  to  the  paj^ers  you  stated  that  I  came  to  you  ?  A.  Oh, 
the  "Post"  is  all  wrong  there:  is  all  wrong  from  head  to  foot:  there  is  not  a 
particle  of  truth  in  it. 


Ray  G.  Falk. 

Sworn. 

The  Witness:  Do  you  wish  to  question  me,  or  do  you  wish  me  to 
make  a  statement? 

Mr.  Ellsworth:  !Mr.  Falk.  you  can  proceed  and  make  a  statement  in 
regard  to  this  matter.  State  as  a  first  matter  in  regard  to  the  Colusa 
Coiuity  bill,  if  you  desire  to  do  so.  A.  The  first  recollection  I  hare  in 
regard  to  the  Colusa  County  bill.  Mr.  Smith  came  to  me.  I  think  it  was  on 
the  fifth  or  sixth  of  the  month — some  time  in  the  first  part  of  this  month — 
and  he  said  to  me  that  somebody  had  spoken  to  him  about  the  Colu-sa. 
County  bill.  He  says.  '*  Do  you  know,  or  have  you  heard,  if  there  is  any 
money  in  that  bill  ? "'  I  says.  "  I  have  a  great  many  rmnors.  but  I  don't 
know  anything  about  it:'"  that  is  about  all  the  conversation  we  had  that 
day.  The  next  day  he  said  to  me  that  he  had  done  nothing  with  the  biU. 
He  asked  me  if  I  had  found  out  am^thing.  and  I  told  him  that  I  had  not 
Then  there  wasn't  a  word  said  until  the  day — I  think  it  was  the  eighth; 
there  wasn't  anytliing  at  all  doing  here.  Mr.  Ryan.  Mr.  Saulsbury.  Mr. 
Marston.  and  Mr.  Smith  were  not  around  here  in  their  places.  Mr.  Brandon 
and  myself  were  sitting  at  the  desk,  and  there  was  a  long  argument 
going  on.  I  was  walking  up  and  down.  I  came  over  to  the  comer  of  the 
desk,  and  the  file  that  is  made  up  every  day  was  Iving  there — and  before 
I  go  further  I  want  to  say.  the  night  l>efore  Mr.  Hart  and  myself  had  had 
some  conversation  regarding  this  Colusa  County  bill.  ^Ir.  Hart  was  very 
indignant  alxtut  the  article  that  api>eared  in  the  Colusa  "Sun."  He  said  to 
me  that  he  was  going  to  rise  to  a  question  of  privilege  the  next  day.  and 
that  he  also  thought  that  the  article  might  have  hurt  his  bill,  and  he  said 
that  he  might  get  up  and  try  to  take  the  bill  up  out  of  order.  He  also 
said  that  he  had  a  long  j^etition  from  the  j^eople  that  hved  there,  and  I 
remarked  to  him  it  would  do  his  bill  a  great  deal  of  good  if  he  took  that 
petition — he  said  it  had  a  great  many  names  on  it  (eight  hundred  or  nine 
hundred) — if  he  would  take  and  get  a  couple  of  boys  to  go  round  with  it 
and  show  it  to  everybody.  He  said  that  he  would.  The  next  morning  he 
rose  to  a  question  of  pri^-ilege,  but  he  did  not  take  up  this  biU.  Xow.  I 
will  go  back  to  where  I  was  at  this  counter.  I  was  standing  there,  and 
there  was  nothing  at  all  doing,  and  the  file  was  lying  there:  I  was  looking 
over  it.  I  had  my  knife  in  my  hand :  no  eraser.  I  took  the  file — ^you 
have  seen  it.  I  took  and  sht  the  bill — made  two  shts  across  it.  I  did  not 
lift  the  paper  ofi"  the  slijD — did  not  hft  it  ofi"  at  all.  Mr.  Ryan  came  up 
about  that  time,  and  he  says:  "  Ray.  what  are  you  doing?"  I  made  the 
remark  to  him:  I  said  Mr.  Hart  stated  to  me  that  he  expected  to  take  up 
his  bill  out  of  order,  but  he  has  not  done  so  as  yet.  Mr.  Ryan  says: 
"  You  had  better  not  touch  the  file:  only  Mr.  Smith  and  myself  have  any- 
thing to  do  with  the  file."'  and  I  sat  down.  I  never  had  anything  more  to 
do  with  it,  sir.  than  just  that.  Mr.  Hart  told  me  he  was  going  to  take  it 
up,  and  I  expected  that  he  would.     I  had  no  intention  in  God's  world  of 
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doing  amihing  wrong  with  that  file,  or  taking  that  bill  and  placing  it  any 
place  on  the  file,  because  it  could  not  have  been  of  any  object  to  me  in  the 
world.  I  have  seen  Mr.  Hart  since,  and  I  suppose  he  will  corroborate  my 
statement.  There  could  have  been  no  oVjject  in  causing  me  to  place  that 
bill  any  place  else.  I  never  touched  the  file  nor  had  amihing  to  do  with 
it  before,  and  I  would  not  have  touched  it  then  if  there  had  been  anything 
doing:  but.  as  there  was  nothing  going  on.  it  was  l}'ing  on  the  end  of  the 
counter,  there. 

Mr.  Ellsworth:  Mr.  Falk.  at  this  time  was  the  mucilage  dry?  A.  }so, 
sir:  the  file  was  just  made  up.  The  file  was  made  by  cutting  from  the 
printed  file  portions  of  the  page  and  pasting  it  on  the  file  with  mucilage. 

Q.  Was  that  mucilage  dry?  A.  I  don't  think  it  was.  I  had  an  old 
dull  knife  in  my  hands,  and  I  used  that. 

Q.  You  cut  tiiat  and  made  a  slit  in  the  file?     A.  Yes.  sir. 

Q.  Did  you  make  two  slits  ?     A.  Yes,  sir:  I  made  two  slits. 

Q.  Is  one  on  the  top  of  the  Colusa  County  bill  and  the  other  at  the 
bottom?    A.  Yes.  sir. 

Q.  Did  you  take  that  slip  otf  from  the  paper?     A.  Xo.  sir;  I  did  not. 

Q.  Did  you  touch  the  mucilage  ?     A.  Xo.  sir. 

Q.  Xever  removed  it  at  all?  A.  Xever  removed  it  at  all.  I  never 
touched  the  mucilage  bottle,  the  eraser,  mucilage  brush,  or  anything  of 
the  kind. 

Q.  "What  did  you  do  that  for;  what  did  you  make  that  cut  for?  A. 
Well,  as  I  told  you.  I  thought  Mr.  Hart  was  going  to  take  up  this  bill,  and 
I  just  happened  to  be  there  looking  at  the  file  that  day. 

Q.  What  did  he  make  these  slits  there  for?  And  did  you  do  the  cutting? 
A.  Well.  I  thought  he  was  going  to  take  up  this  bill,  and  I  happened  to  be 
there,  and  Mr.  Smith  not  being  there — nobody — ^Ir.  Smith  was  out  for 
fifteen  or  twenty  minutes — more  than  that. 

Q.  Suppose  he  was.  did  you  take  it  for  granted  that  in  case  Mr.  Hart 
made  a  motion  to  take  that  bill  up  out  of  order,  that  the  Assembly  would 
pass  such  a  motion,  and  allow  him  to  take  it  up?     A.  Yes.  sir. 

Q.  Y^ou  assumed,  as  a  matter  of  course,  that  that  would  be  done?  A.  I 
did,  sir;  because  Mr.  Hart  told  me  he  thought  there  were  votes  enough  to 
take  it  up. 

Q.  Was  it  your  business  to  touch  the  file?  A.  Xo.  sir;  it  was  not.  It 
might  have  been  if  there  were  no  other  clerks  there. 

Q.  Mr.  Falk,  suppo.se  the  motion  had  been  made  and  carried,  would 
you  have  done  it?     A.  I  think  I  would  have  done  it. 

Q.  Would  it  then  have  been  necessary  to  cut  that  leaf  out?  A.  Yes,  sir; 
to  place  it  where  it  belongs. 

Q.  Would  not  the  proper  thing  to  have  been  done  to  have  been  merely 
to  make  an  entry  by  the  ^linute  Clerk,  or  by  the  party  keeping  the  file, 
^Ir.  Smith,  or  you.  if  you  wore  keeping  the  file,  if  such  a  motion  had  been 
made  and  carried?  A.  Xo.  sir:  the  bill  would  have  been  placed  in  its 
•right  place  on  the  file. 

Q.  In  the  first  place,  there  would  have  been  an  entry  somewhere,  show- 
ing that  the  Assembly  had  pas.sed  such  a  motion?    A.  Yes,  on  the  minutes. 

Q.  Well,  was  it  your  business  to  make  that  entry  ?     A.  Yes,  sir. 

Q.  Was  it  vour  business  to  make  it  on  ^Ir.  Smith's  file  ? 

Q.  Then  what  did  you  touch  that  file  at  all  for?  A.  Well.  I  just  hap- 
pened there,  and  that  file  was  lying  there;  there  had  been  a  great  many 
mistakes  in  the  file,  and  Mr.  Jordan  had  called  my  attention  three  or  four 
times  to  that.     He  alwavs  taxes  me,  and  I  told  him  two  or  three  times,  I 
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says,  Mr.  Jordan,  I  have  nothing  to  do  with  the  file.  He  says,  there  are 
always  a  great  many  mistakes  here. 

Q.  This  paper  was  in  what  we  call  the  file,  was  it?     A.  Yes,  sir. 

Q.  It  was  a  paper  being  prepared  for  the  printer,  for  the  printer's  use,  to 
be  on  file  the  next  day,  was  it  not?     A.  Yes,  sir. 

Q.  It  was  Mr.  Smith's  business  to  prepare  that  for  the  printer,  was  it 
not?     A.  It  was,  sir. 

Q.  Now,  if  Mr.  Smith  was  absent,  and  there  was  no  action  to  be  taken 
on  the  bill,  would  it  have  been  necessary  at  all,  until  it  came  to  the  close 
of  the  day,  to  show  what  action  had  been  taken  on  the  bill?  A.  If  he  was 
absent  I  might  have  tried  to  fix  up  the  bill  on  the  file  at  the  time. 

Q.  What  time  of  day  was  this?  A.  It  was  in  the  afternoon;  I  believe 
it  was  four  o'clock,  or  so. 

Q.  Did  you  ever  have  anything  to  do  about  making  up  the  file  before  ? 
A.  No,  sir;  never. 

Q.  Don't  you  know  that  Mr.  Smith  had  just  left  his  desk  a  moment 
before  that?  A.  No,  sir.  Mr.  Smitli  had  been  gone  fifteen  or  twenty 
minutes  before  that. 

Q.  Whenever  a  motion  is  made  out  of  order  and  a  bill  gets  taken  up  out 
of  order  there  is  an  entry  by  the  Minute  Clerk?     A.  Yes,  sir. 

Q.  Is  that  all  the  connection  you  would  have  with  it  ?  A.  I  think  that 
is  all.     Yes,  sir. 

Q.  Didn't  you  know  that  you  had  no  right  to  touch  that  file?  A.  No, 
sir. 

Q.  Don't  you  know  that  you  have  not?     A.  No,  sir. 

Q.  You  never  had  been  instructed  not  to  touch  it  ?     A.  No. 

Q.  You  knew  that  it  was  Mr.  Smith's  business  to  keep  that  file,  did  you 
not?     A.  Yes,  sir. 

Q.  Had  Mr.  Hart  risen  to  a  question  of  privilege  when  you  did  that?  _A. 
He  had  risen  in  the  morning;  he  told  me  he  was  going  to  rise  to  a  question 
of  privilege. 

Q.  He  told  you  in  the  morning  he  was  going  to  take  this  bill  up  out  of 
order?  A.  He  intended  to  rise  to  a  question  of  privilege,  and  also  to  take 
this  bill  up  out  of  order. 

Q.  That  was  the  afternoon  before  that  he  told  j^outhat?  A.  Yes,  sir; 
he  only  rose  to  a  question  of  privilege,  though. 

Q.  Now,  had  you  had  subsequent  conversations  with  Mr.  Hart?  A.  No, 
sir;  I  had  not  seen  him. 

Q.  Then  as  Mr.  Hart  had  not  made  the  motion  in  the  morning,  what 
right  had  you  to  suppose  at  three  or  four  o'clock  in  the  afternoon  that  that 
bill  was  to  be  taken  up  out  of  order  that  day?  A.  I  thought  that  he  was 
going  to  do  it. 

Q.  You  thought  that  he  was  going  to  do  it,  although  he  had  not  done  it 
up  to  that  time  ?     A.  Yes,  sir. 

Q.  And  you  had  not  seen  him  to  have  any  further  conversation  with 
him  about  it?     A.  I  had  not  seen  him  at  all,  excepting  in  his  seat. 

Q.  Did  you  have  that  minute  paper  that  you  cut  out  of  its  place  at  all? 
A.  No,  sir. 

Q.  Not  at  all?     A.  No. 

Q.  Nor  a  portion  of  the  minute  page  above  or  below  it?     A.  No,  sir. 

Q.  You  did  not  move  it?     A.  I  did  not  move  it,  sir. 

The  Chairman:  Mr.  Falk,  have  you  ever  had,  during  this  session,  any- 
thing to  do  with  making  up  the  file  ?  A.  No,  sir;  I  looked  over  it  once 
and  awhile,  that's  all,  while  it  was  being  made  up. 
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Q.  This  is  the  only  time  that  you  ever  attempted  to  change  the  file  for 
the  printer?     A.  Yes,  sir. 

Q.  Or  change  it  any  place  after  Mr.  Smith  had  placed  it  on  the  file? 
A.  It  was  the  only  time  that  I  have  ever  touched  the  file,  I  believe;  I  have 
looked  at  it,  ))ut  don't  think  have  ever  touched  it  before,  except  to  look 
over  Smith's  shoulder. 

Q.  You  never  attempted  to  cut  out  a  bill  or  bills  during  this  session 
from  the  file  in  this  manner?     A.  Never,  sir. 

Q.  Well,  why  did  you  do  it  particularly  on  that  day  when  there  was  no 
action  being  taken  in  the  House  on  that  bill?  A.  Well,  I  answered  that 
before,  that  I  thought  there  would  be;  and,  I  perhaps  took  a  little  more 
interest  in  that  bill  than  I  should;  I  had  taken  some  little  interest  in  its 
passage. 

Q.  You  stated  that  Mr.  Hart  rose  to  a  question  of  privilege  in  the 
morning?     A.  Yes,  sir. 

Q.  And  that  this  cutting  took  place  in  the  afternoon?     A.  Yes,  sir. 

Q.  What  was  there  about  that  bill  that  so  particularly  in  the  afternoon 
when  other  business  was  being  transacted  in  the  House  that  you  should 
cut  that  particular  bill  on  the  file?  A.  There  was  nothing  but  a  long  dis- 
cussion going  on.  Mr.  Hart  told  me  that  he  intended  that  day  to  take  up 
that  bill. 

Q.  Was  that  discussion  in  relation  to  this  particular  bill?  A.  No,  sir; 
it  was  not. 

Q.  And  then  there  was  nothing  going  on  in  the  House  calling  your 
attention  to  this  particular  l)ill  at  that  time?  A.  Nothing;  only  I  hap- 
pened to  be  looking  over  the  file  and  I  happened  to  see  the  bill. 

Q.  Have  you  at  any  time  during  this  session  cut  any  of  the  pages  on 
that  file  and  placed  them  out  of  their  order?  A.  I  don't  think  I  have 
touched  the  file,  except  that  day;  I  am  positive  of  it. 

Q.  Did  you  see  the  testimony  of  Mr.  Smith,  in  which  he  stated  that  you 
took  three  or  four  pages  and  lifted  them  off?     A.  Yes,  sir;  I  did. 

Q.  Did  you  touch  those  pages ?  A.  I  never  touched  them;  I  never  cut 
them. 

Q.  Do  you  know  anybody  that  did?     A.  I  do  not. 

Q.  Do  you  know  whether  this  Colusa  County  bill  was  among  those  pages? 
A.  I  don't  know,  sir;  I  never  looked  at  the  file  to  know  except  that  day. 
I  don't  know;  I  don't  know  the  first  thing  about  the  file  except  on  that 
day. 

Q.  You  say  that  this  was  the  only  time  that  you  ever  had  anything  to 
do  with  the  file  during  the  session?     A.  The  only  time,  sir. 

^Ir.  Ellsworth  :  Why  did  you  take  such  an  interest  in  that  bill, 
Mr.  Falk?  A.  I  had  a  friend  or  two  of  mine  from  the  city  who  spoke  to 
me  in  regard  to  it;  stated  that  it  would  be  of  great  interest  to  them  to  see 
the  bill  go  through. 

Q.  Was  there  any  money  or  any  other  consideration  offered  you,  or  any 
promise  made  to  you  for  any  assistance  that  you  might  render  in  procuring 
the  passage  of  the  bill?  A.  Never  a  cent,  sir;  no  assistance  and  no  prom- 
ise of  any  kind. 

Q.  Is  that  all  you  desire  to  say  in  regard  to  that?  A.  In  reference  to 
Mr.  Smith's  testimony  about  Mr.  Higgins,  I  want  to  state  that  I  never 
have  spoken  to  Mr.  Higgins  regarding  this  page.  I  never  have  asked  Mr. 
Smith  to  destroy  the  file.  I  went  to  him  Saturday,  and  I  asked  Mr.  Smith, 
I  says,  ''Let  me  look  at  that  file."  He  showed  it  to  me.  I  says,  "You 
please  bring  that  file  before  the  committee,  and  state  the  truth."     I  also 


66 

says  to  Mr.  Brandon:  "All  I  want  you  to  do,  Frank,  is  to  tell  the  commit- 
tee just  exactly  what  you  know."  He  told  me  he  would.  As  to  my  speak- 
ing to  Mr.  Ryan  regarding  that  hill,  or  any  other  bill  is  concerned.  I  wish 
here  to  say.  that  I  never  mentioned  it  to  him.  ]\Ir.  Ryan.  I  suppose,  will 
testify  to  that. 

Q.  Mr.  Ryan  has  already  testitied.  A.  I  cannot  think  of  anything  else. 
Every  word  of  it  is  false — that  I  ever  spoke  to  Mr.  Smith  and  asked  him 
to  raise  an}'  bill  on  the  file  whatsoever,  or  that  I  ever  ofl'ered  him  or  told 
him  there  was  any  money  in  any  proposition  at  all.  I  have  been  in  seven 
or  eight  Legislatures,  and  this  is  the  first  time  that  the  breath  of  suspicion 
has  ever  been  cast  upon  me. 

Q.  "What  did  you  intend  to  do  when  you  cut  that  file  ?  What  did  you 
intend  to  do  with  the  slip  that  you  had  cut?  A.  I  intended,  if  it  were 
taken  up  out  of  order,  to  place  it  in  its  right  place. 

Q.  Did  you  intend  to  remove  it  at  the  time  that  you  cut  it  ?  A.  Xo.  sir:  I 
told  Mr.  Ryan  at  the  time  that  I  did  not.  that  I  intended  nothing  wrong, 
and  told  him  so  at  the  time.  I  told  him  that  if  it  was  taken  up  I  wanted 
to  place  it  in  its  right  place. 

Q.  That  was  when  Mr.  Ryan  spoke  to  you  about  it  ?  A.  That  was  when 
Mr.  Ryan  spoke  to  me  about  it. 

Q.  Do  you  wish  to  make  any  statement  in  regard  to  the  sidewalk  bill? 
A.  Yes.  sir:  I  do.  I  don't  know  the  first  thing  in  God's  heaven  about  the 
sidewalk  bill.  I  have  not  seen  Mr.  Goodman,  although  I  know  him  well. 
I  meet  him  in  the  city  very  often.  I  did  not  know  there  was  such  a  bill 
here  at  all.  I  never  met  him  here  until  yesterday,  when  he  wanted  to 
come  before  the  committee.  I  have  not  spoken  to  him  in  a  year.  I  never 
knew  that  there  was  such  a  bill  in  existence  at  all. 

Q.  Did  you  ever  speak  to  Mr.  Smith  about  that  bill?  A.  I  never  spoke 
or  uttered  a  word  in  regard  to  it,  sir.  I  never  spoke  to  him.  and  did  not 
know  there  was  such  a  bill:  and  his  words  are  false  from  beginning  to  end. 

Q.  Then  in  case  Mr.  Hart  had  succeeded  in  taking  the  bill  up  on  a  vote 
of  the  House  out  of  order,  you  would  have  changed  it?  A.  I  would  have. 
Mr.  Smith  not  being  present,  and  ]\Ir.  Ryan  not  being  present.  I  would 
have  placed  it  in  the  position  where  it  should  have  been. 

Q.  After  asking  permission  of  Mr.  Smith  or  Mr.  Ryan?  A.  Yes.  sir;  I 
think  I  would  have  done  so. 

Q.  You  thought  it  Avas  your  duty,  in  case  there  was  none  of  the  other 
Clerks  at  the  desk,  to  place  the  bill  in  its  proper  place,  in  case  it  had  been 
taken  up  by  a  vote  of  the  House?  A.  Yes.  sir;  I  think  I  should  have 
placed  it  in  the  position  it  should  have  gone. 

Mr.  Ellsworth:  ^^'ould  you  have  considered  it  your  duty — you  say 
you  never  did  consider  it  your  duty — to  change  the  position  of  any  other 
bill  on  the  file  of  the  House,  if  the  House  ordered  it  taken  up  out  of  order? 
A.  I  don't  think  I  ever  had  an  interest  in  any  other  bill.  Mr.  Ellsworth; 
that  is  the  reason  why.  and  it  just  happened  that  way.  Nobody  being  at 
the  desk,  and  therefore  I  might  have  placed  this  in  its  right  place.  I 
never  took  any  interest  in  any  other  bill. 

Q.  And  you  cannot  account  for  your  taking  this  up  at  three  or  four 
o'clock  in  the  afternoon,  when  there  was  no  discussion  on  the  bill,  and  had 
not  been  all  day.  except  for  the  reason  that  you  presumed  that  ^Ir.  Hart 
was  still  intending  to  call  that  bill  up  out  of  order?  A.  I  did.  He  told 
me  positively  that  he  was  going  to  take  that  bill  up.  and  told  me  that 
he  was  pretty  sure  that  he  had  votes  enough  to  take  it  up. 

Q.  He  told  you  he  was  going  to  rise  to  a  question  of  privilege  in  the 
morning,  and  also  ask  to  have  that  bill  taken  up  in  the  morning?     A.  He 
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told  me  positively  that  he  was  going  to  take  that  bill  up,  out  of  order,  that 
day;  there  had  been  a  great  deal  of  discussion  about  the  bill,  on  account 
of  the  action  of  the  committee. 

Q.  Did  he  tell  you  he  was  going  to  rise  to  a  question  of  privilege  to  take 
that  bill  up?     A.  Yes,  sir;  he  did.     That  is  just  about  what  he  told  me. 

Q.  Why  did  you  suppose,  after  he  had  passed  his  question  of  privilege — 
risen  to  his  question  of  privilege  and  disposed  of  that  matter — that  he 
was  going  to  rise  the  second  time  ?  A.  Because  he  had  told  me,  positively, 
that  he  would  take  the  bill  up  that  day. 

Q.  You  say  he  said  that  he  was  going  to  rise  to  a  question  of  privilege  and 
take  that  up?  A.  I  thought  that  he  was  going  to  take  it  up  at  the  same 
time.  I  did  think  that  he  would  take  it  up  at  the  same  time,  but  he  did 
not  take  it  up  at  the  time;   not  until  the  next  morning. 

Q.  Did  ]Mr.  Hart  say  anything  to  you  about  that  bill  after  that  question 
of  privilege?  A.  He  did  not.  I  did  not  speak  to  him,  and  have  not 
really  spoken  to  him  since. 

Mr.  Sjiith:  When  you  started  to  cut  that  slip  out  of  that  Bill  No.  179, 
if  a  motion  to  make  it  a  special  order  was  carried,  Avhere  were  you  going 
to  put  it?     A.  I  would  put  it  in  the  place  that  it  belongs. 

Q.  Where  was  that?  A.  If  it  was  taken  up  and  read  the  first  time  I 
would  have  put  it  at  the  bottom  of  the  file. 

Q.  You  said  that  it  was  going  to  be  made  a  special  order?  A.  No;  I 
said  it  was  going  to  be  taken  up  and  read  the  first  time. 

Q.  You  stated  here,  did  you  not,  that3'0u  understood  that  Mr.  Hart  was 
going  to  take  it  up  and  make  a  special  order?  A.  No;  it  was  to  be  taken 
up  out  of  order  and  read  the  second  time. 

Q.  Where  were  you  going  to  put  it?  A.  I  was  going  to  put  it  down  at 
the  bottom  of  the  tile. 

Q.  Did  you  know  that  the  bottom  of  the  file  was  made  up?  A.  I  sup- 
posed it  was;  it  was  lying  there. 

Q.  Was  the  day's  proceedings  finished  yet?     A.  It  was  not  finished. 

Q.  Do  you  know  that  the  bottom  of  the  file  was  not  made  up  until  the 
day's  proceedings  are  finished?  A.  I  do  not.  I  had  not  seen  the  file  until 
that  day  that  I  know  of. 

The  Chairman:  You  don't  know  anything  about  making  vip  the 
files?     A.  No,  sir. 

Mr.  Ellsworth:  Could  you  tell,  Mr.  Falk,  if  there  were  half  a  dozen 
bills  or  a  dozen  bills  that  day,  and  were  all  to  go  to  tlie  bottom  of  the  file, 
if  this  particular  bill  would  be  the  last  one  at  the  bottom  of  the  file?  A. 
Yes,  sir;  the  last  one. 

Q.  How  did  you  know  that?  A.  If  it  would  be  the  last  one  read  it 
would  be  put  at  the  bottom  of  the  file. 

Q.  How  did  you  know  that  it  would  be  the  last  one?  A.  I  supposed 
that  it  would  be. 

Q.  You  supposed  that  it  would  be  the  last  one;  this  House  has  been  in 
the  habit  of  being  in  session  to  between  five  and  six  o'clock,  and  some- 
times after  six  o'clock?  A.  Yes,  sir;  this  was  quite  late  in  the  afternoon; 
it  was  quite  late  in  the  afternoon. 

Q.  Why  did  you  suppose  that  the  House  would  transact  any  business 
after  you  had  cut  that  file?     A.  I  did  not  know  whether  they  would  or  not. 

Q.  Then  you  were  simply  taking  it  out  on  a  blind  ?  A.  No,  I  was  not 
taking  it  out  on  a  blind  at  all.     I  did  not  take  it  out  on  the  first  place. 

Q.  You  were  cutting  it  to  take  it  out,  and  if  you  had  taken  it  out  it  must 
have  necessarily  been  on  a  blind.  That  is  to  say,  the  House  had  not  fin- 
ished with  the  bills,  and  secondly  you  could  not  have  placed  this  one  in  a 
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place  that  did  not  then  exist?  A.  I  did  not  look  to  see  whether  the  bot- 
tom of  the  file  was  made  up  or  not;  I  did  not  say  that  I  would  have  placed 
it  there;  I  say  that  I  might  have,  as  there  had  been  three  or  four  mistakes 
made  in  the  file. 

Q.  Can  the  bottom  of  the  file  be  made  up  until  the  adjournment  of  the 
House?     A.  No,  sir;  it  cannot. 

Q.  Then  that  bill  you  cut  out  could  never  have  been  taken  and  placed 
at  the  bottom  of  the  file?  A.  No,  sir;  not  until  the  day's  proceedings  were 
finished. 

Q.  You  say  you  have  been  apprised  of  mistakes  in  the  file;  will  you 
indicate  any  of  these  mistakes?  A.  I  cannot  just  at  present.  I  know  Mr. 
Jordan  has  stated  that  there  were  half  a  dozen  mistakes,  and  would  call 
my  attention  to  the  fact,  and  say  that  to  me. 

Q.  Do  you  know  whether  or  not  any  bills  have  been  advanced  or  retarded 
on  the  files  during  this  session?  A.  I  do  not,  sir;  I  have  no  idea  that  any 
bills  have  been  advanced  or  retarded. 

Q.  Then,  when  you  say  there  have  been  mistakes  in  files,  you  don't 
desire  to  be  understood  as  saying  that  bills  have  been  changed  out  of  their  ' 
order — either  advanced  or  retarded?  A.  I  do  not.  The  only  day  that  I 
ever  heard  of  such  a  thing  was  when  Mr.  Smith  made  the  remark:  "  There 
is  something  wrong  with  this  file;"  he  says,  "these  leaves  must  have  been 
mixed  up."  This  is  the  only  da3^  I  suppose  there  was  a  bill  taken  up 
out  of  order. 

Q.  It  was  on  the  day  the  leaves  had  been  touched,  and  Mr.  Smith 
thought  that  somebody  had  been  changing  his  files?  A.  Yes;  I  suppose 
so.     He  said  that  the  leaves  had  been  changed. 

Q.  Had  been  substituted  in  place  of  cut  ?  A.  Yes,  sir;  he  said  that  that 
day,  and  that  was  the  only  day  that  I  have  ever  heard  of  it;  but  I  wish  to 
state  that  I  had  no  intention  in  God's  world  of  changing  that  file,  or  doing 
anything  wrong  in  regard  to  that  file. 

Mr.  Ewing  :  Well,  in  case  it  had  been  taken  up  out  of  order  by  a  vote 
of  the  House,  you  would  have  merely  taken  it  oft  the  file,  where  it  had  been 
placed  by  Mr."^Smith,  and  may  probably  replaced  it?  A.  Oh,  I  might  have 
replaced  it,  or  I  might  not  have  done  a  thing  with  it  until  Mr.  Smith  or 
Mr.  Ryan  came  to  the  desk. 

Q.  Might  not  you  have  taken  it  out?     A.  No. 

Q.  You  just  merely  had  it  cut,  ready  to  take  out?  A.  Yes,  sir;  that  is 
all;  I  had  no  intention  of  doing  wrong;  that  was  a  bill  that  a  great  deal  of 
talk  had  been  made  about,  and  if  there  had  been  anything  wrong  about  it 
everybody  must  certainly  hear  about  it. 

Mr.  Ellsworth:  You  could  not  have  taken  that  out  if  the  mucilage 
had  been  dry?     A.  It  was  not  dry  at  that  time. 

Q.  You  intended  to  take  it  out  at  the  time,  did  you  not?  A.  No,  sir;  I 
did  not. 

Q.  How  did  you  expect  to  get  it  out  if  the  mucilage  had  not  had  time 
to  get  dry?     A.  I  did  not  intend  to  take  it  out. 

Q.  What  did  you  cut  it  for,  if  you  did  not  intend  to  take  it  out;  you 
had  made  two  cuts  on  the  file,  one  at  the  top  and  one  at  the  bottom  of  the 
Colusa  County  Bill?     A.  Only  at  the  bottom;  you  see  the  file. 

Q.  Now,  if  you  did  not  intend  to  take  that  out,  what  did  you  make  these 
two  cuts  for?  A.  I  don't  know;  I  just  intended  to  take  it  out,  I  suppose, 
on  account  of  taking  this  interest  in  the  bill.  I  supposed  it  would  be  taken 
out. 

Q.  You  know,  do  you  not,  after  the  mucilage  got  dry  it  could  not  be 
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taken  out?  A.  I  know  it  now.  T  don't  know  that  I  thought  of  it  that 
moment. 

Q.  You  don't  know  when  the  motion  would  he  made  in  the  House  and 
carried  or  not,  do  you?  A.  I  expected  that  it  would  most  certainly  l^e 
made. 

Q.  But  you  did  not  know  how  soon?  A.  I  supposed  it  would  be,  because 
it  was  pretty  late  in  tlie  afternoon. 

Q.  You  did  not  know  whether  it  would  be  before  the  mucilage  got  so  dry 
that  you  could  not  move  the  paper  without  tearing  it?  A.  I  certainly  did 
not  think  of  that,  Mr.  Ellsworth. 

Q.  You  did  not  think  anything  about  it?  A.  No,  sir;  I  did  not  give  the 
mucilage  a  thought  at  all. 

The  Chairaian:  Mr.  Falk,  the  numbers  of  the  bills — these  first  num- 
bers, in  the  lefthand  column  here — were  removed  from  the  top  of  the  file 
down  to  and  including  the  Colusa  County  bill?     A.  Y^es,  sir. 

Q.  Did  you  observe  that  at  the  time  you  cut  that  paper?  A.  I  did  not, 
sir. 

Q.  Did  you  cut  off  these  numbers  ?     A.  I  did  not,  sir. 

Q.  Do  you  know  who  cut  them  off?     A.  I  have  no  idea. 

Q.  After  cutting  off  these  numbers  could  not  the  bill  have  been  substi- 
tuted in  another  place  without  disarranging  the  numbers?  A.  I  think  it 
could,  sir.     I  certainly  did  not  cut  that. 

Q.  Then  do  you  suppose  that  the  cutting  of  these  numbers  on  the 
printed  part  of  that  file  was  an  .intention,  or  might  have  had  the  effect  of 
substituting  a  bill  in  any  of  the  places,  and  then  renumbering  the  bills? 
A.  I  cannot  understand  that  that  could  have  been  any  good;  because  they 
would  have  to  be  placed  in  another  part.  I  certainly  did  not  cut  them  off. 
I  had  no  idea  of  it.     I  had  no  thought  of  it. 

Q.  You  have  seen  the  file  since?     A.  Yes,  sir;  I  have  seen  the  file  since. 

Q.  You  know  that  these  numbers  were  cut  off'  from  the  top  of  the  file 
down  to  and  including  that  bill?  A.  Y^es;  I  know  it,  from  seeing  the  file 
the  other  day. 

Q.  This  is  the  file?  A.  Yes,  sir;  I  saw  that  the  other  night.  I  don't 
know  whether  it  shows  up  that  way  or  not,  but  I  say  that  sheet  is  that 
way. 

Mr.  Ryan:  Y^ou  spoke  of  Mr.  Jordan  speaking  to  you  about  that  file; 
that  there  were  mistakes  and  errors.  Don't  Mr.  Jordan  and  myself  hold 
Smith  responsible  for  the  file?  A.  Yes,  I  suppose  so;  but  he  spoke  to  me 
two  or  three  times  regarding  the  bill  that  had  been  read  the  first  time,  and 
it  was  not  marked  so  on  the  file,  or  something  to  that  effect. 

Q.  What  he  said  to  you  was  in  relation  to  the  minutes  entirely?  A.  Xo, 
sir;  regarding  the  file. 

Mr.  Ellsworth:  What  did  he  say  was  wrong  about  the  file?  If  the  file 
did  not  show  that  it  had  been  read  the  first  time,  when  it  had  been  read  ? 
A.  Yes,  sir;  three  or  four  times  things  of  that  kind  have  taken  place. 


Frank  D.  Ryan. 

Recalled. 

The  Chairman:  Mr.  Ryan,  what  is  the  duty  of  Mr.  Falk,  and  has 
Mr.  Falk  any  right  to  meddle  with  the  making  up  of  the  file  for  the  prin- 
ter for  the  day's  proceedings  of  this  House?  Answer — No,  sir;  nobody 
has  any  right  to  touch  that  file  at  all. 

Q.  Except  Mr.  Smith?     A.  Except  Mr.  Smith  and  myself;  of  course 
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he  has  the  right  to  act  upon  any  instruction  that  I  give  him.  Mr.  Falk  is 
supposed  to  know  his  duty  when  he  takes  the.  position  at  the  desk.  Mr. 
Falk  is  assistant  to  ]Mr.  Saulsbury.  and  Mr.  Saulsbury  is  Minute  Clerk, 
and  he  is  responsible  entireh'  for  the  minutes  of  the  House,  to  see  that  they 
are  correct,  and  does  the  work  that  Mr.  Saulsbur\'  allots  to  him.  I  don't 
know  exactly  what  it  is.  but  they  do  that  work,  and  as  I  stated  before.  Mr. 
Marston  has  his  special  kind  of  work,  and  Mr.  Smith  has  his.  and  Mr. 
Brandon  has  his,  and  each  one  of  the  clerks  is  confined  to  his  special 
work. 

Q.  That  is  the  work  at  the  desk:  have  the  clerks  been  so  instructed  by 
you?     A.  Yes,  sir. 

Q.  When  did  you  so  instruct  them?  A.  I  instructed  my  Assistant 
Clerk:  I  have  not  instructed  the  Minute  Clerks,  because  they  are  consti- 
tutional officers  and  have  their  duties  defined  by  the  .statutes:  but  my 
Assistant  Clerks,  I  have  allotted  work  to  them,  and  instructed  them  in  their 
duty. 

Q.  Your  Assistant  Clerks?     A.  Yes:    Mr.  Marston.  Mr.  Brandon,  and  ^ 
Mr.  Smith. 

Q.  And  it  is  no  part  of  the  dutv  made  by  law.  or  by  the  rules  of  the 
House,  for  the  Minute  Clerk  to  have  am-thing  to  do  with  that  file  ?  A.  It 
is  no  part  of  his  business;  no.  sir. 


A.  F.  Chapman. 

Sworn. 

The  Witness:  'My.  Smith  used  my  name  last  night — I  do  not  know- 
exactly  how,  but  it  does  not  make  any  difference — in  regard  to  Assembly 
Bill  Xo.  251.  I  wrote  Assembly  Bill  Xo.  251  myself,  and  was  watching 
its  progress.  When  it  was  reported  back  to  the  House.  I  noticed  on  the 
file  that  it  was  within  seven  of  ]\Ir.  Smith's  own  bill — Assembly  Bill  Xo. 
59,  to  pay  the  claim  of  Edward  J.  Smith — and  the  idea  struck  me  that  it 
was  a  pretty  good  plan  to  watch  it  with  reference  to  that  bill,  and  I 
watched  it  for  several  days,  and  it  remained  in  the  same  position  with 
reference  to  that  bill.  Finally,  for  four  or  five  days  I  did  not  look  at  it, 
and  on  looking  again  I  found  that  it  was  fourteen  behind,  instead  of  seven. 
I  immediately  came  down  here  to  the  desk — there  were  several  here — and 
brought  two  files  the  same  as  I  have  here,  and  I  said:  •*  Smith,  what  is  the 
matter  with  this  file?  How  does  this  bill  get  in  this  position? ''  and  called 
his  attention  to  both  files.  I  brought  two  files  to  him.  and  said:  ••  What 
is  the  matter  vi-ith  this  bill?  As  you  will  .see  by  this  first  file.it  was  within 
seven  below  that  bill,  and  in  this"  file  it  is  fourteen  below  it."  "  Well.''  he 
savs,  "I  do  not  know:  probably  an  extra  page  or  a  page  got  changed  in 
making  up  the  file,  and  by  that  means  it  got  in  the  wrong  jwsition." 
"Well,"  I  says.  '"  I  would  like  to  have  it  put  in  the  proper  position."  He 
sa^-s  "All  right,"  and  changed  it  at  that  time — took  it  off  from  the  page 
that  it  was  on  and  put  it  on  the  other  page,  and  asked  me  if  I  was  satis- 
fied, and  I  said  '"Yes."  I  simply  wanted  it  in  the  right  position,  so  it  will 
have  its  chances  with  the  other  bills.  That  is  all  that  I  ever  approached 
him  on  the  bill  or  ever  asked  him  about  it.  and  that  was  to  put  it  where  it 
belonged. 

Mr.  Ellsworth:  You  never  asked  him  to  change  the  position  of  any 
other  bill  ?    A.  Xo,  sir. 

Mr.  Ewing:  You  say  you  wrote  that  bill  yourself?  A.  Yes:  I  wrote 
that  bill  myself.     I  was  watching  it,  to  see  what  had  become  of  it. 
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Q.  Relative  to  what?     A.  Relative  to  the  duties  of  the  Journal  Clerks. 

Mr.  Smith:  Mr.  Chapman,  at  the  time  you  came  to  me  and  made  that 
statement,  and  I  said  I  did  not  understand  it,  I  asked  you  to  take  and 
study  the  files  over,  to  see  how  it  happened?     A.  Yes. 

Q."  Then  what  did  you  find  about  how  it  happened  ?  A.  You  asked  me 
to  study  the  files  over  and  see  how  it  happened,  and  I  went  out  in  the 
Sergeaiit-at-Arius'  room,  and  hunted  over  all  the  files,  and  I  came  back 
and  I  said,  "I  do  not  know  exactly  how  it  has  happened,  Ed.,  but  I  find 
that  on  one  day  your  bill,  in  connection  with  two  others  of  the  same  char- 
acter, appear  on  the  Special  File,  and  the  next  day  they  were  put  back,  and 
the  whole  thing  appears  to  be  mixed  up  in  that  operation;"  and  you  said 
you  presumed  that  was  the  wav  it  happened. 

Q.  Putting  it  back  from  the  Special  File  to  the  General  File  ?  A.  Yes ;  you 
put  it  back  from  the  Special  File  to  the  General  File,  and  the  whole  thing 
became  mixed  up;  and  those  seven  or  eight  bills  that  were  ahead  of  this 
bill  did  not  belong  there  at  all.  I  thought  there  had  been  a  mistake 
made  in  the  first  reading. 

Q.  Do  you  know  how  many  bills  on  the  Special  File  were  ordered  back 
on  the  General  File  ?  A.  I  do  not  know,  but  they  certainly  would  not  come 
in  between  those  bills. 

Q.  There  were  about  eighteen  or  twenty  when  I  put  them  back.  Did  I 
put  mine  back  in  its  proper  place,  or  was  it  above  or  below?  A.  I  did  not 
look  to  see;  I  only  looked  at  it  with  reference  to  my  own  bill — that  is  all. 

Mr.  Ewing:  Then  your  bill  had  lost  ground  on  his  by  seven?  A.  Seven 
numbers  behind.  Of  course  both  of  them  had  lost  ground  from  the  change 
of  the  General  File. 

Q.  But  yours  had  lost  two  pages?     A.  Oh,  mine  had  lost  a  good  many. 


E.  J.  Smith. 

Recalled. 

The  Chairman:  Mr.  Smith,  what  was  your  particular  bill?  A.  My  par- 
ticular bill  was  a  claim  for  $130,  for  services  rendered  the  State. 

Q.  Was  that  ordered  from  the  General  File  to  the  Special  File,  or  was  it 
placed  on  the  General  File  from  the  Special  File?  A.  We  had  a  consulta- 
tion, Mr.  Jordan,  Mr.  Ryan,  and  myself,  as  to  what  bills  should  go  on  the 
Special  File,  and  his  construction  of  Rule  78  was,  that  those  bills  introduced 
to  provide  for  the  support  of  State  institutions,  and  constitutional  amend- 
ments, should  go  on  the  file,  and  the  next  day  ]\Ir.  Ryan  came  to  me  and 
said  that  Mr.  .Jordan  had  reversed  his  ruling,  and  he  says  all  claims  for 
services  rendered  for  State  officials  employed  by  the  State,  shall  go  on  to 
the  Special  File,  and  to  put  them  on  there. 

Q.  That  was  your  bill?  A.  Yes;  my  bill  was  for  services  rendered  in  the 
State  office. 

Q.  That  was  changed  from  the  General  File  to  the  Special  File?  A. 
Yes;  Mr.  Ryan  understood  it  at  the  time. 

Q.  Then  When  Mr.  Jordan  reversed  his  ruling  you  put  them  back  ?  A. 
I  put  them  all  back  as  near  as  I  could.  The  bills  were  taken  off"  the 
Special  File,  and  I  put  them  back  in  their  proper  places,  as  near  as  I 
could.  There  were  two  or  three  deficiency  bills  left  oft'  by  error,  which 
were  put  on  the  next  day. 

Mr.  Ryan:  They  were  not  put  back  on  the  General  File  by  his  reversal, 
but  by  the  order  of  the  House.  They  were  put  on  the  Special  File  by  the 
advice  of  the  Speaker;  all  those  that  related  to  deficiencies  in  the  depart- 
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ments  of  the  Government,  and  the  claims  against  Government  institutions. 
They  were  placed  on  the  Special  File  by  the  ad\'ice  of  Mr.  Jordan.  After- 
wards Mr.  5latthews  made  a  motion  that  all  deficiency  bills  that  related 
to  the  support  of  the  Government  should  be  placed  back  on  the  General 
File,  and  the  motion  was  carried  by  a  two-third  vote,  the  Speaker  holding 
that  under  the  construction  of  the  rule  he  was  of  the  opinion  that  they 
belonged  on  the  Special  File. 

[At  the  request  of  Senator  Mofhtt,  the  testimon}'  of  E.  .J.  Smith,  relating 
to  Senator  Mofhtt,  given  last  evening,  was  read  by  the  reporter.] 

Mr.  Ellsworth:  In  regard  to  Mr.  Moffitt's  letter.  Mr.  Smith,  did  you 
state  that  you  knew  that  was  in  Mr.  Moffitt's  handwriting,  or  that  you 
knew  that  he  wrote  the  letter?  Did  you  state  that  you  knew  that  to  be  in 
his  handwriting?     A.  I  said  I  knew  Mr.  Moffitt's  handwriting. 

Q.  You  did  say  so?     A.  Yes;  I  had  seen  his  handwriting  quite  often. 

Senator  Moffitt:  Do  vou  remember  that  I  came  to  vou  with  relation 
to  Bill  Xo.  16?    A.  Yes. 

Q.  Do  you  remember  the  first  time  that  I  came  to  ^^ou  about  it?  What 
I  want  to  get  at  is.  do  you  remember  how  long  ago  it  was?  A.  It  is  within 
a  couple  of  weeks. 

Q.  It  is  within  two  weeks ?     A.  About;  yes. 

Q.  The  first  time  I  came  to  you  what  did  I  say  to  you?  A.  You  pointed 
the  bill  out  on  the  file — I  forget  the  exact  position  it  was  in  then — and  you 
said  3'ou  would  like  that  bill  to  be  kept  back  as  much  as  I  could,  and  I 
told  you  I  would. 

Q.  Did  I  offer  you  am-thing?     A.  Xo,  sir;  you  did  not. 

Q.  Did  I  ever  offer  you  an\i:hing?  A.  Xo;  you  never  offered  me  any- 
thing. 

Q.  When  did  I  come  again  ?  A.  I  think  it  was  the  next  day,  when  you 
came  in  and  complained  to  me. 

Q.  You  said  you  would  keep  it  back?     A.  I  told  you  I  would:  yes. 

Q.  And  then  when  did  I  coiue  to  you  again?  A.  The  next  day  you 
came  in  ^dth  the  file,  and  you  said,  ''You  did  not  do  am-thing  for  me?" 
I  says,  ''  Xo,  sir."  I  do  not  know  what  excuse  I  gave  you  at  that  time,  but 
I  told  you  I  did  not  do  it. 

Q.  Then  what  did  I  do?  A.  Well,  the  next  day  then  I  received  that 
note.  I  do  not  know  whether  it  was  the  next  day  or  the  second  day.  I 
do  not  know  whether  you  came  the  third  time  or  not :  I  could  not  say. 

Q.  What  day  did  you  receive  the  note  ?  Is  the  note  dated  ?  A.  Xo:  the 
note  is  not  dated.     I  think  I  received  that  note  on  a  Thursday. 

Q.  You  are  not  positive  as  to  the  day  ?  A.  Xo,  sir  :  not  as  to  the  date, 
but  I  know  the  day.     I  think  it  was  on  Thursday. 

Q.  In  other  words,  you  do  not  know  the  day  of  the  month,  but  you  know 
the  day  of  the  week?     A.  The  da}^  of  the  week:  yes. 

Q.  You  are  positive  it  was  on  a  Thursday?  A.  I  am  positive  of  that; 
yes. 

Q.  Did  I  ever  have  any  conversation  with  you  outside  of  the  Assembly 
Chamber,  with  relation  to  that  ?  A.  I  forget  where  it  was.  When  was  it 
I  went  over  to  the  Senate  with  a  message  ? 

Q.  I  am  not  answering  questions?  A.  I  think  I  went  over  to  the  Senate 
one  time  with  a  message  and  I  met  you  in  the  lobby  or  in  the  hallway.  I 
do  not  know  which. 

Q.  You  do  not  know  which?  A.  It  was  either  in  the  hallway  or  the 
lobby. 

Q.  You  know  that  I  met  you  in  the  hallway  or  the  lobby  of  the  Senate  ? 
A.  Yes. 
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Q.  What  occurred  there?  A.  You  twitted  me  for  not  doing  as  I  prom- 
ised to  do. 

Q.  Was  that  before  or  after,  you  say  I  sent  you  this  note?  A.  It  was 
before  I  got  the  note. 

Q.  And  all  this  business  was  about  Assembly  Bill  No.  16?     A.  Yes. 

Q.  Did  I  ever  talk  to  you  about  any  other  bill?  A.  The  bill  that  we 
spoke  about  this  evening  you  did. 

Q.  Senate  Bill  No.  192?  A.  One  hundred  and  ninety-two;  when  that 
was  on  the  file  wrong. 

Q.  What  day  did  that  first  appear  upon  the  file  wrong?  You  remember 
about  the  time  Senate  Bill  No.  192  first  appeared  upon  the  file?  A.  It 
was  only  on  the  file  one  day.     It  was  about  a  week  ago. 

Q.  Well,  are  you  sure  it  was  not  on  the  file  two  days?  A.  I  can  tell  by 
referring  to  these  files. 

Q.  It  was  on  a  Thursday,  was  it?     A.  Thursday,  February  seventeenth. 

Q.  And  it  must  have  come  in  here  the  day  before.  Is  that  the  day 
when  the  bill  came  in  here  from  the  Senate?  A.  The  bill  must  have  come 
in  from  the  Senate  the  day  before,  and  was  sent  to  the  committee  on  this 
day. 

Q.  Then  that  bill  appears  upon  the  Assembly  File  on  Thursday,  does  it? 
A.  Thursdav.  the  seventeenth. 

Q.  That  is  Senate  Bill  192?     A.  Yes. 

The  CHAiR>rAN:  That  is  the  bill  that  Mr.  Smith  says  he  does  not  know 
how  it  got  on  the  file?  A.  That  is  the  one. 

Sex.\tor  Moffitt:  Now,  with  relation  to  that  Bill  192.  You  say  that  I 
wanted  3'ou  to  handle  Bill  No.  16  on  the  file  for  me?     A.  Yes. 

Q.  Now,  did  I  have  anything  to  say  to  you  with  relation  to  Senate  Bill 
192?  You  remember  I  refreshed  your  mind  earlier  in  the  evening  on  it? 
A.  Yes,  I  remember. 

Q.  Did  I  have  anything  to  say  to  you  relative  to  that  bill,  and  if  so, 
what  was  it?  A.  When  we  had  our  talk  here  that  day  you  wanted  to 
know  how  it  was  that  it  was  on  the  file,  I  think.  Let  us  see;  I  do  not 
quite  recollect  that.  I  know  I  went  to  Mr.  Ellsworth,  and  asked  him  if  he 
recollected  about  that  bill,  and  he  said  he  did  not  know;  he  said  there 
were  two  bills  that  would  amount  to  about  the  same  amount  or  some- 
wheres  near  that,  and  then  said  it  was  kind  of  funny  that  that  bill  was  on 
the  file;  and  then  I  think  I  said  about  the  same  thing  to  you. 

Q.  What  I  want  to  know  about  is  on  what  date;  the  seventeenth?  A. 
Then  I  think  I  said  to  you  what  Mr.  Ellsworth  said. 

Q.  You  certainly  remember  me  having  a  conversation  with  you  relative 
to  that  bill,  and  I  told  you  it  was  improperly  there,  and  did  not  belong 
there?     A.  Yes. 

Q.  Did  I  tell  you  an\i:hing  about  keeping  the  bill  back  until  such  time 
as  I  could  find  out  something  about  it?     A.  Yes;  you  did. 

Q.  What  did  I  say?  A.  I  told  you  I  had  the  bill  in  my  possession 
ready  to  go  to  the  committee;  I  had  it  then  in  the  committee  box.  It  had 
not  been  sent  to  the  committee  yet.  It  was  referred  that  morning,  and  I 
had  not  sent  it  then. 

Q.  In  regard  to  this  note  that  you  claim  is  in  my  handwriting:  you  say 
you  know  it  is  in  my  handwriting;  how  do  you  know  my  handwriting;  did 
I  ever  write  anything  for  you?  A.  No;  I  have  seen  your  handwriting  dur- 
ing all  of  last  session. 

Q.  Well,  will  you  swear  that  that  is  my  handwriting?  A.  To  the  best  of 
my  knowledge  it  is;  I  do  not  know  whether  it  is  or  not. 

Q.  According  to  your  testimony,  I  was  talking  to  you  about  two  bills — 
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that  is  A.  B.  16,  and  S.  B.  192?  A.  Yes;  those  are  the  only  bills  you  have 
talked  to  me  about  this  session. 

Q.  Sometimes  talked  to  you  about  one  and  sometimes  talked  to  you 
about  the  other  ?     A.  Yes. 

Q.  Which  of  those  bills  did  this  note  refer  to?  A.  My  impression  is  that 
it  had  reference  to  the  opium  bill. 

Q.  That  is  what  you  testified  to  the  other  night  ?     A.  Yes. 

Q.  Are  a'ou  sure  of  that  now.  or  do  you  just  think  it  is.  If  you  have 
made  a  mistake  correct  it,  and  if  you  repeat  it,  why  do  so?  A.  My  impres- 
sion is  that  it  had  reference  to  that  opium  bill. 

Q.  Well,  are  j^ou  sure  that  it  had  reference  to  that  opium  bill?  A.  I 
will  tell  you  the  reason  why  I  think  it  referred  to  the  opium  bill,  is  on 
account  of  the  last  sentence  in  it.  You  see  192  was  not  on  the  file,  or  was 
not  over  here,  the  day  before;  I  may  be  off  about  it,  but  I  looked  at  it  that 
way. 

Q.  I  think  you  are  off  about  a  good  many  things.  Now.  another  ques- 
tion I  want  to  ask  you:  At  the  time  that  I  spoke  to  you  about  Bill  Xo.  16, 
as  3'ou  testified,  was  that  before  the  bill  had  gone  to  engrossment?  A- 
Yes;  it  was  before  it  had  gone  to  engrossment. 

Q.  It  was  before  the  bill  had  gone  to  engrossment?     A.  Yes. 

Q.  Can  you  tell  the  day  that  the  bill  went  to  engrossment?  A.  Yes;  I 
can  tell. 

Q.  What  day  did  the  bill  go  to  engrossment?  A.  Well.  I  will  look  and 
see. 

Q.  Did  you  receive  any  word  or  notes  or  messages  from  me  or  anything 
relative  to  Bill  No.  16  after  it  had  been  read  the  second  time  and  gone  to 
engrossment?  A.  The  notes  that  I  wrote  to  you  were  written  the  day  that 
the  bill  was  ordered  engrossed,  and  all  our  conversations  and  the  receipt 
of  that  note  was  before  it  was  ordered  engrossed. 

Q.  After  it  had  been  engrossed  and  it  came  back  and  got  on  the  file  for 
third  reading  did  you  converse  with  me  at  all  about  the  bill?  A.  When 
you  came  over  one  day  and  looked  at  the  bill — I  do  not  know  as  you  looked 
at  it  or  not — you  asked  me  what  the  amendment  was.  and  I  told  you.  and 
you  said  that  the  bill  was  all  right  now;  that  you  did  not  care  whether  the 
bill  went  through  or  not;  that  it  was  all  right.  I  think  the  amendment 
suited  you. 

Q.  That  was  after  the  bill  had  gone  to  engrossment  ?     A.  Yes. 

Q.  Now,  when  did  the  bill  go  to  engrossment?  A.  It  was  read  the 
second  time  and  ordered  engrossed  and  to  third  reading  on  the  tenth,  and 
on  the  tenth  it  went  to  the  printer  as  amended. 

Q.  On  the  tenth  of  February  ?  A.  On  the  tenth  of  February;  yes.  And 
reported  back  correctl}'  engrossed  on  the  eleventh. 

Q.  Then  you  are  positive  that  you  received  that  note  from  me  before  the 
tenth?     A.  Yes;  I  must  have  received  it.. 

Q.  That  is  not  the  point — when  you  must  have  received  it.  You  swear 
you  received  that  note  from  me  before  the  tenth  of  the  month?  A.  Yes: 
I  know  I  received  it  before  the  tenth. 

Q.  Now,  I  want  to  ask  you  if  this  might  not  be  true:  Might  it  not  be 
true  that  that  note  which  you  say  you  have  received  was  in  relation  to 
Senate  Bill  No.  192?  Might  that  be  the  fact?  You  have  been  talked  to 
by  so  many  people,  about  so  many  different  bills,  that  you  might  have  got 
this  confused.  Might  it  not  be  true  that  that  note  applied  to  Senate  Bill 
No.  192,  which  was  improperly  on  the  file,  and  which  you  admitted  earlier 
in  the  evening  that  I  told  3'ou  was  improperly  there  ?  A.  It  might  have 
been  so. 
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Q.  Then  it  might  liave  been  that  that  note  applied  to  Senate  Bill  192? 
A.  It  might  have  been  so;  3'es. 

Q.  Now,  wliat  day  did  Senate  Bill  No.  192  come  in  here  ?  A.  It  was  on 
the  seventeenth. 

Q.  Now,  there  is  a  wide  variance  there.  A  few  moments  ago  you  said 
positively  that  it  came  in  before  the  bill  went  to  engrossment;  now  you  say 
it  might  have  applied  to  Senate  Bill  No.  192.  A.  It  might  be.  I  am 
positive  and  fully  certain  that  I  received  that  note  long  before  the  seven- 
teenth. 

Q.  Then  why  do  you  say  that  it  might  have  applied  to  Senate  Bill  No. 
192,  which  came  in  here  only  on  the  seventeenth.  It  might  have  been  that 
Senate  Bill  No.  192  came  in  here  before  the  seventeenth.  Do  you  know 
the  day  when  Senate  Bill  No.  192  first  appeared  upon  the  files.  It  appears 
in  this  Thursday's  issue,  but  it  might  have  been  there  a  week  before.  A. 
Senate  Bill  No.  192  was  on  the  seventeenth  of  Februarv  referred  to  the 
Committee  on  Education  in  the  Assembly. 

Mr.  Ellsworth:  What  time  was  it  received?  A.  This  book  does  not 
show  th6  day  that  it  was  received.  It  ought  to  show  it.  The  committee 
has  got  it  now. 

Q.  That  is  the  .Journal?     A.  Yes. 

Q.  Well,  the  printed  files  would  show?  A.  It  has  not  come  back  from 
the  committee.     The  committee  have  got  it  in  their  possession. 

Senator  Moffitt:  I  want  to  question  you  once  more,  then  we  will  leave 
that  and  take  up  another  branch  of  it.  You  do  not  know  as  a  matter  of 
fact,  now,  whether  that  note  applied  to  Senate  Bill  192  or  Assembly  Bill  No. 
16.  You  cannot  swear  as  to  which  of  those  bills  it  referred  to.  AMiat  do 
you  say  to  that?  A.  Taking  everything  into  consideration,  I  am  of  the 
opinion 

Q.  Just  tell  me  what  3'our  impression  is?  A.  Well,  my  impression  was 
that  it  applied  to  the  opium  bill. 

Q.  While  you  have  that  impression,  it  is  true  that  it  might  have  applied 
to  192?     A.  It  is;  yes. 

Q.  Now,  with  relation  to  this  man  who  came  to  the  desk,  as  you  state, 
and  spoke  to  you  about  the  note  that  you  wrote  to  me?     A.  Yes. 

Q.  You  stated  something  in  relation  to  Senator  Hearst's  Private  Secre- 
tary-?    A.  He  looked  a  good  deal  like  him. 

Q.  Do  you  know  Senator  Hearst's  Private  Secretary,  Mr.  Townsend? 
A.  Yes.     He  looked  a  good  deal  like  him. 

Q.  Was  it  him?  A.  No.  It  could  not  have  been  him,  because  he  was 
not  up  here.     I  know  him  personally. 

Q.  I  am  speaking  of  the  man  that  came  to  the  desk  and  looked  at  Assem- 
bly Bill  No.  16,  who  you  said  was  dressed  like  Senator  Hearst's  Private 
Secretary,  or  looked  like  him.     A.  He  is  a  newspaper  man  whom  I  saw. 

Q.  Would  3^ou  know  the  man  if  you  saw  him  again?     A.  Yes. 

Q.  Suppose  I  was  to  bring  up  ]\ir.  Townsend  to  you,  would  you  say  it 
was  him?     A.  No;  I  know  it  was  not. 

Q.  You  are  sure  it  was  not  him?     A.  I  am  very  sure  it  was  not  him. 

Q.  Well,  in  your  evidence  it  rather  connects  Mr.  Townsend,  and  I  am 
asking  these  questions  simply  that  Mr.  Townsend  be  disconnected.  A.  I 
know  Townsend  personally. 

Q.  Then  it  was  not  Townsend?  A.  No,  it  was  not  him;  I  am  sure  of 
that. 

Q.  Now  you  spoke  about  a  matter  of  your  losing  a  lot  of  money,  and  me 
losing  .$200.  What  is  there  al^out  that?  A.  Well,  it  was  last  Friday  even- 
ing, if  you  remember,  I  was  sitting  on  the  railing  there  in  the  lobby. 


76 

Q.  During  what  time  Friday  evening?  A.  I  should  judge  it  was  about 
seven,  or  a  httle  after  seven,  somewhere  about  that  time. 

Q.  About  hah-past  seven  last  Friday  evening?     A.  Yes. 

Q.  You  are  sure  it  was  Friday  evening?  A.  "Well,  I  could  not  say  for 
sure. 

Q.  Can  you  say  anything  positive?  A.  Well,  I  think  it  was  Friday 
evening. 

Q.  Well,  now,  do  you  swear  that  it  was  Friday  evening?  A.  Well,  I 
may  be  mistaken  about  it. 

Q.  I  think  you  are  mistaken  about  everything  you  say?  A.  I  think  it 
was  the  latter  part  of  the  week, 

Q.  Was  it  Thursday  evening?  Was  it  the  evening  that  this  appeared  on 
the  file,  or  was  it  the  next  day,  or  when  was  it?  A.  It  was  the  latter  part 
of  the  week.  It  might  have  been  Thursday,  or  it  might  have  been  Friday. 
I  am  kind  of  certain  it  was  Friday. 

Q.  Well,  then,  you  swear  it  was  Friday?  A.  To  the  best  of  my  knowl- 
edge, I  will  swear  that  it  was  Friday. 

Q.  We  will  consider  that  you  have  sworn  it  was  Friday?     A.  Yes. 

Q.  You  met  me  in  the  hallway,  did  you?     A.  Yes. 

Q.  Now,  tell  me  what  occurred  there.  All  I  care  to  hear  is  with  relation 
to  the  remark  that  you  say  I  made.  You  said  that  I  said  that  you  had  lost 
$75  and  I  had  lost  |200?  A.  I  was  sitting  on  the  railing  there,  talking  to 
Bruck,  and  was  waiting  for  the  printer's  messenger.  That  is  how  I  hap- 
pened to  be  there;  and  when  you  went  by  we  had  a  talk,  and  you  says — 
3'ou  called  me  "Smoothy,"  I  think,  or  "Smithy,"  I  do  not  know  which — 

Q.  "  Smoothy,"  probably.  A.  You  says,  "  Old  Smoothy,  you  have  beat 
yourself  out  of  $75,  and  you  have  beat  me  out  of  a  couple  of  hundred." 

Q.  I  was  walking  by,  and  I  walked  right  up  to  you  and  said  that,  did 
I?  And  then,  where  did  I  go?  A.  I  guess  you  went  outside.  Mr.  Schwartz 
was  with  you  at  the  time. 

Q.  Mr.  Schwartz  was  with  me  at  the  time?     A.  Yes;  he  was  ^\ith.  you. 

Q.  What  did  you  say  about  my  saying  it  so  loud  that  it  could  be  heard 
all  over?  A.  I  testified  that  it  could  be  heard  all  the  way  up  to  the 
Speaker's  desk — almost. 

Q.  Mr.  SchAvartz  was  with  me?     A.  Yes. 

Q.  If  I  made  that  remark  to  you  Mr.  Schwartz  must  have  heard  it?  A. 
He  certainly  heard  it,  yes;  you  said  it  loud  enough  for  anybod}'  to  hear 

Q.  Did  I  ever  talk  to  you  about  money  on  any  other  occasion  onl}^  in  the 
presence  of  Mr.  Schwartz?  A.  No;  I  do  not  think  you  did. 

Q.  You  say  that  is  the  only  time,  and  then  I  talked  so  loud  that  Mr. 
Schwartz  must  have  heard  it?  A.  He  must  have  heard  it,  yes;  he  could 
not  possibly  have  evaded  hearing  it. 

Q.  If  Mr.  Schwartz  was  to  say  that  he  did  not  hear  it  you  would  think 
you  were  crazy,  would  you  not?  A.  No;  I  would  not,  because  3'ou  said  it 
so  plain. 

Q.  If  INIr.  Schwartz  was  to  say  that  he  did  not  hear  me  sa}^  that  to  you, 
you  would  think  he  was  a  liar  would  j^ou  not?  A.  No;  I  would  not  say 
that  he  was  a  liar,  because  he  may  not  have  paid  attention  to  it. 

Q.  Well,  this  thing  I  want  to  impress  upon  you.  You  say  that  I  said 
that  to  you  loud  enough  for  Mr.  Schwartz  to  hear?     A.  Yes. 

Q.  "Old  Smoothy,  vou  have  lost  $200."     A.  No;  $75. 

Q.  "  Smoothy,  you  liave  lost  $75,  and  I  have  lost  $200?"  A.  A  couple  of 
hundred  dollars. 

Q.  That  is  it,  exactly?     A.  Yes;  exactly. 


Q.  And  I  said  that  loud  enough  for  him  to  hear?     A.  Yes. 

Q.  You  say  it  could  be  heard  up  to  the  Speaker's  desk?     A.  Yes. 

Q.  How  did  I  say  that  to  you?  A.  You  said  it  in  a  very  loud  tone  of 
voice. 

Q.  If  I  was  in  that  business,  is  not  it  a  funny  way  to  do  in  talking  about 
a  matter  of  tliat  kind,  that  lays  a  man  liable  to  felony;  is  not  that  a  very 
funny  way  to  talk?     A.  I  should  judge  it  was. 

Q.'How  did  I  come  to  say  it  to  you;  what  did  you  think;  did  not  you 
think  I  was  a  damn  fool,  or  something  of  that  kind?  A.  I  did  not  pay 
any  attention  to  it,  anyhow.  You  went  out,  and  I  said  to  the  young  man 
that  was  with  me — Al.  Bruck — I  says:  ''  Moffitt  will  be  mad  at  me,  any- 
how; he  will  say  anything  to  me,  now."     That  is  what  I  said  to  Bruck. 

Q.  Did  I  ever  give  you  any  money,  at  all?     A.  Never,  in  your  life. 

Q.  Did  you  ever  try  to  get  any  money  out  of  me?     A.  No,  sir;  never. 

Q.  You  swear  you  never  tried  to  get  any  money  out  of  me?  A.  Not  for 
any  purpose. 

Q.  Well,  for  any  purpose  in  the  world?  A.  Well,  I  asked  you  to  loan 
me  some,  once. 

Q.  You  did  ask  me  to  loan  you  some  once?     A.  Yes. 

Q.  When  was  that?     A.  One  day  last  week. 

Q.  Can  you  remember  the  day  ?  A.  It  was  just  preceding  this  conver- 
sation. 

Q.  Which  conversation?  A.'  When  you  said  that  what  we  just  spoke 
about. 

Q.  When  Schwartz  was  there  ?     A.  Yes. 

Q.  Mr.  Schwartz  must  have  heard  you  ask  me  for  the  loan?  A.  I  called 
you  oft"  to  one  side. 

Q.  Did  you  say  it  loud  enough  for  anybody  to  hear  it?  A.  You  said 
"  No,  I  have  not  got  any;"  that  is  the  way  you  brought  it  in. 

Q.  You  asked  me  for  money,  did  you  ?  How  much  did  you  ask  me  for  ? 
A.  I  forget,  what  I  asked  you  for. 

Q.  Did  you  ask  me  for  a  dollar?  A.  I  wanted  to  get  it  to  loan  to  Bruck; 
Bruck  was  broke. 

Q.  Did  you  ask  me  for  a  dollar  ?     A.  I  do  not  know. 

Q.  How  much  would  you  be  liable  to  ask  me  for?  A.  A  couple  of  dol- 
lars.    You  would  not  give  it  tome;  you  said  you  hadn't  it. 

Q.  Is  not  this  the  fact,  that  because  I  refused  to  give  you  money  the 
other  night,  that  that  is  the  animus  of  all  this?     A.  No,  sir;  it  is  not. 

Q.  That  is  not?     A.' No,  sir;  it  is  not. 

Q.  Please  repeat  that  in  regard  to  that  money  matter?  A.  After  I 
neglected  to  do  it  the  first  time,  and  I  promised  I  would  do  it  for  you 
again,  you  said  the  sooner  that  I  did  it  the  sooner  I  would  get  the  money? 

Q.  What  money  ?  Did  I  ever  speak  to  you  about  money,  sir  ?  A.  At 
that  time. 

Q.  At  what  time?  A.  At  the  time  you  wanted  me  to  shove  the  bill 
down. 

Q.  The  first  time  I  came  to  you  ?     A.  Yes. 

Q.  Did  not  you  swear  a  little  while  ago  that  I  did  not  talk  to  you  about 
money  directly  or  indirectly,  or  that  I  did  not  offer  you  money?  A.  You 
offered  me  money.     I  did  not  offer  you  money. 

Q.  Let  me  go  back  to  the  first  time  that.vou  sav  I  talked  to  you  on  this 
bill.     A.  Yes. 

Q.  Now,  tell  us  again  what  occurred,  and  tell  us  a  story  that  you  are 
going  to  stick  to.  A.  I  will  tell  you  a  story  that  I  am  going  "to  stick  to.  Mr. 
Moffitt,  when  n'OU  came  to  me  you  told  me  to  keep  that  bill  down,  tliat 
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there  was  something  in  it  for  nie,  and  when  I  did  not  keep  it  down  the  first 
time,  the  second  time  you  came  to  me  you  said:  "  The  sooner  you  do  that 
the  sooner  you  will  get  your  money;"  and  Mr.  Marston  was  sitting  there. 
Mr.  Marston  says,  "  I  know  all  about  it.  I  told  Mr.  Moffitt  what  to  do  to 
you  last  night  in  the  barber  shop."  Mr.  Marston  sat  right  there;  and  now 
I  will  tell  it  just  exactly  as  it  occurred.  Mr.  Marston  says  to  me,  "  I  know 
all  about  it;"  and  I  says,  "You  do  not  know  what  bill  that  is  he  is  after." 
He  says,  "  I  do."  I  says,  "You  do  not."  He  says,  "I  will  bet  you  five 
dollars  I  do,  because  he  told  me  all  about  it  in  the  barber  shop,  last  night." 
And  it  turned  out  that  Marston  did  not  know  anything  about  it.  but  he 
heard  you  talking  to  me  there,  and  he  wanted  to  find  out  what  bill  it  was. 
You  always  spoke  in  a  loud  tone  of  voice,  like  me,  and  they  would  hear  it. 

Q.  You  are  satisfied  then  that  when  Mv.  Marston  said  he  knew  all  about 
the  bill,  he  did  not  know  what  bill  it  was  ?  A.  He  did  not  know  what  bill 
it  was.     He  did  not  know  what  bill  you  Avere  talking  about. 

Q.  Let  me  have  it  again;  what  I  said  to  you  the  first  time,  and  then 
what  I  said  to  you  the  second  time.  Tell  me  about  the  conversation,  and 
tell  me  about  the  way  I  approached  you?  A.  Well,  you  came  up  and  3'ou 
pointed  on  the  file  to  this  bill,  and  you  said,  "  I  want  to  keep  that  bill 
down.     I  want  you  to  keep  that  bill  down." 

Q.  Had  I  ever  approached  you  before  at  this  session,  or  any  other  ses- 
sion, or  any  other  time?     A.  No,  sir;  you  never  did. 

Q.  Then  I  went  up  to  you  with  a  great  deal  of  assumption,  and  says, 
"  Smith,  I  want  you  to  keep  this  bill  down,  and  I  will  make  it  right  with 
you?"  A.  I  do  not  know  how  you  would  take  it,  but  that  is  what  you 
said. 

Q.  That  is  what  I  did  ?     A.     Yes. 

Q.  The  first  time  I  ever  did  any  kind  of  business  with  3'ou,  I  walked  up 
to  you  in  that  manner?     A.  Yes. 

Q.  Then  what  else  occurred?  A.  Well,  I  told  you  I  would  do  it,  and  I 
did  not  do  it,  and  the  next  day  you  came  over  with  the  file  in  your  hand — 
no,  it  was  the  third  time  that  I  saw  you  that  you  called  me  out  there; 
the  Page  came  and  told  me  you  wanted  to  see  me  down  there,  and  we  sat 
down  there  by  that  post,  and  I  said  I  would  do  it  again,  and  I  did  not  do  it. 

Q.  I  have  no  knowledge  of  that.  I  have  a  knowledge  of  walking  up 
here  with  a  file  in  my  hand,  and  talking  with  you  on  that  other  bill.  This 
bill,  of  course,  I  deny.     A.  It  was  long  before  that  bill. 

Q.  Now,  what  did  I  say  to  you  the  second  time  when  you  did  not  shove 
it  down?  A.  Well,  you  said  the  sooner  it  was  shoved  down,  the  sooner 
something  would  come. 

Q.  You  inferred,  from  what  I  said,  that  the  sooner  the  bill  was  shoved 
down,  the  sooner  you  would  get  money?  That  is  what  you  mean  by  "some- 
thing," is  it?     A.  Yes;  that  is  what  I  mean. 

Q.  Did  I  say  anything  to  you  about  it  the  third  time,  when  you  were 
sitting  over  there  by  the  post,  as  you  say?  Did  I  talk  or  say  anything 
about  money  to  you  then?     A.  No,  sir;  I  do  not  think  you  did. 

Q.  As  a  matter  of  fact,  did  I  ever  at  any  time  lead  you  to  believe  that  I 
intended  to  give  you  any  money?     A.  Yes;  I  think  you  did. 

Q.  You  are  under  that  impression?     A.  Yes;  I  am. 

Q.  Did  I  ever  say  anything  to  you  in  a  way  that  might  lead  others  to 
imagine  that  that  was  what  I  meant?     A.  Well,  just  the  way  I  testified. 

Q.  Did  I  say  I  would  fix  you,  or  I  would  kill  you,  or  that  I  would  see 
you  were  properly  greased,  or  give  you  some  soap — what  did  I  say?  A. 
You  said  you  would  see  that  I  would  get  something  just  as  soon  as  this 
was  through. 


79 

Q.  What  did  you  say  you  understood  by  that?  A.  It  would  be  money, 
I  suppose. 

Q.  Well,  it  might  be  a  drink,  or  I  might  mean  that  if  you  did  I  would 
say  that  you  would  get  something,  and  mean  six  years  at  Folsom.  How 
did  you  understand  that  I  should  mean  money?  Was  your  mind  on  that 
all  the  time?  A.  You  took  such  a  large  interest  in  the  bill,  and  you  came 
over  to  look  at  the  amendment — at  least  you  said  you  were  satisfied  it  was 
properly  amended,  and  that  you  did  not  care  whether  it  was  carried 
through  or  not. 

Q.  Did  you  go  to  Henry  at  any  time  ?     A.  Yes. 

Q.  Did  you  mention  my  name  to  Henry  at  any  time,  or  show  ]\Ir.  Henry 
the  note  with  my  name  signed  to  it?  A.  Yes.  I  do  not  know  how  he 
knew  that  I  had  the  note. 

Q.  Did  you  show  ^Mr.  Henry  the  note  on  the  day  that  you  received  it,  or 
later?     A.  On  the  same  day. 

Q.  The  identical  day?     A.  Yes. 

Q.  Then  if  Mr.  Henry  was  to  come  in  here  and  swear  that  it  was  on  the 
first  of  February,  why,  that  would  be  the  day  that  the  note  was  received? 
A.  The  day  that  I  received  the  note  I  showed  it  to  Mr.  Henry. 

Q.  Do  you  think  I  am  in  the  habit  of  writing  notes  without  dating 
them?  How  do  you  account  for  my  neglect  in  not  dating  it?  A.  I  can 
not  account  for  it  at  all. 

Q.  How  do  you  spell  "  shove  ?"     A.  S-h-o-v-e. 

Q.  How  is  it  spelled  there?     A.  There  is  no  ''e"  on  there. 

Q.  What  is  it?     A.  S-h-o-w. 

Q.  Why  did  you  re%d  it '"shove?"  Because  you  wrote  it  "shove;"  did 
you  not?     A.  I  did  not  write  that  note. 

Q.  I  did  not  say  that  you  did.     A.  Well,  you  say  because  I  wrote  it. 

Q.  I  thought  you  might  say  you  did. 


Wednesday,  February  23,  1887. 

E.  J.  Smith. 

Recalled. 

The  Chairman:  Mr.  Smith,  look  at  that  telegram  now  shown  you,  and 
tell  us  if  that  is  the  tePegram  that  you  sent  to  San  Francisco?  Answer — 
That  is  a  copy  of  the  one  I  sent.  I  made  that  in  your  presence  in  the 
telegraph  office  this  morning. 

Q.  That  is  the  one  which  you  were  requested  to  go  this  morning  with 
me  to  get?    A.  Yes. 

Q.  You  sent  that  to  Mr.  Bulkeley?     A.  Yes. 

Q.  If  you  have  any  explanation  to  make  in  regard  to  that  telegram, 
please  make  it.  Read  the  telegram.  A.  "February  19,  1887,  to  L.  E. 
Bulkeley,  Washington  and  Montgomery  Streets,  San  Francisco.  You  have 
deceived  me.  If  you  do  not  telegraph  twenty  dollars  to  me  this  day  I 
shall  do  the  bill  harm.     E.  J.  Smith." 

The  telegram  was  marked  Exhibit  "  E." 

The  Chairman  :  1  will  state  to  the  committee  that  I  compared  it  with 
the  original  and  it  is  a  true  copy. 

Mr.  Ewing  :  What  did  you  mean  by  saying  that  you  would  do  the  bill 
harm,  Mr.  Smith?  A.  Well,  as  I  have  already  told  the  committee,  Mr. 
Bulkeley  had  requested  me  to  do  a  great  many  things  for  him  in  the  way 
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of  collecting  bills  and  sending  them  down  to  him  to  'Frisco.  I  have 
already  stated  that.  And  after  I  had  started  in  to  do  that  kind  of  work 
for  him,  he  saw  me  talking  to  Mr.  Hyde  one  day  and  he  asked  me  to  in- 
quire of  Mr.  Hyde  how  he  stood  upon  this  bill.  I  requested  him  to  go  him- 
self. "Well,"  he  says,  "when  the  bill  comes  up  I  want  you  to  use  your 
influence  and  do  all  you  can  with  Mr.  Hyde  and  Mr.  Wilson  because  they 
are  both  against  the  bill,  and  I  want  you  to  do  all  you  can  towards  getting 
the  bill  passed,  because  I  cannot  get  you  to  ever  change  anything ; "  but 
he  says,  "  Attend  to  my  bill ;  do  all  you  can  to  assist  me,"  and  he  says,  "  as 
soon  as  the  bill  passes,  together  with  all  this  that  I  have  given  you — this 
$5  that  I  have  previously  given  you,"  he  says,  "  I  will  give  you  some  more, 
whatever  I  think  is  reasonable."  "Well,"  I  says,  "I  cannot  lobby  for  the 
bill,  but  if  I  can  speak  on  the  merits  of  the  bill  for  you  I  will  do  it."  I 
says,  "  Mr.  Wilson  and  Mr.  Hyde,  as  you  say,  are  both  against  the  bill  and 
I  would  not  like  to  talk  to  them,  because  I  do  not  know  them  only  during 
this  session."  And  one  day  last  week  I  had  a  talk  with  him,  I  think  it 
was  in  the  presence  of  Mr.  Daggett.  .He  was  in  the  Golden  Eagle  Hotel 
that  night  about  twelve  o'clock,  in  the  reading  room,  and  I  gave  him  informa- 
tion in  regard  to  his  bill.  I  told  him  that  if  the  bill  had  not  gone  through 
the  Board  of  Examiners,  and  had  not  taken  the  regular  course  of  law  and 
been  presented  to  the  Board  within  four  months  preceding  the  meeting  of 
the  Legislature,  that  John  P.  Dunn  would  noD  draw  a  warrant,  and  even  if  he 
did  draw  the  warrant — at  least  if  the  bill  passed — Governor  Bartlett  would 
not  sign  the  bill,  and  if  he  did  sign  the  bill,  Dunn  would  not  draw  the 
warrant  without  a  lawsuit  because  the  law  had  not  been  complied  with.  I 
came  up  here  to  the  State  Library  with  him — he  is  ^  lawyer,  but  seems  to 
be  very  defective  about  those  things — I  came  up  to  the  Law  Library  and 
I  assisted  him.  I  showed  him  the  law  requiring  the  bills  to  be  presented 
.to  the  Board  of  Examiners  within  four  months  preceding  the  meeting  of 
the  Legislature,  and  to  be  approved  by  them.  No  matter  whether  it  was 
approved  or  disapproved,  it  should  be  passed  upon  by  them  before  it  could 
be  passed  upon  by  the  Legislature.  I  hunted  up  a  great  many  authorities 
for  him  and  showed  him  fifteen  or  twenty  decisions  upon  that  in  different 
States,  and  I  advised  him  and  told  him,  as  a  friend,  that  he  ought  to  go 
through  that  course  now  and  have  the  Board  of  Examiners  meet,  as  they 
would  meet  in  time  for  him  to  present  the  matter,  and  tliat  would  save 
any  suit  if  the  bill  passed.  And  he  thanked  me  kindly,  and  he  said  he 
had  no  money  with  him,  but  he  said  he  would  pay  me  for  my  services. 
That  was  on  this  night  before  Mr.  Daggett,  and  he  told  me  that  he  would 
see  me  later — to-morrow.  The  next  day  he  went  to  San  Francisco,  and  he 
stayed  in  San  Francisco,  and  I  did  not  see  him  again  until  he  came  np 
here  last  Saturday.  I  figured  on  him  paying  me  for  what  I  did,  and  as 
he  had  deceived  me  in  the  way  he  did  and  in  the  manner  that  he  did,  I 
sat  down  and  I  wrote  this  telegram  to  him.  And  the  way  that  I  intended 
to  injure  the  bill  was  to  tell  members  what  I  had  done  for  him,  and  the 
way  that  I  had  reconnnended  him  to  go  through  the  regular  course  to  have 
it  passed  upon  or  rejected,  either  one  way  or  the  other,  by  the  Board  of 
Examiners. 

Q.  Then  this  $20  refers  to  those  outside  services  rendered?  A.  Yes.  T 
intended  to  say  nothing  about  this  matter  at  all,  because  it  did  not  apply 
to  anything  but  for  services  that  I  had  rendered  him. 

Q.  You  did  not  propose  to  change  the  bill  in  any  way  on  the  file?  A. 
No,  sir;  I  had  absolutely  refused.  This  was  after  I  had  absolutely  refused 
to  change  anything  or  do  anything  of  that  kind.  This  was  only  last  Sat- 
urday. 
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Q.  When  was  this  telegram  sent?  A.  Last  Saturday,  soon  after  this 
committee  was  appointed. 

Q.  This  $20  you  asked  him  to  send  you  for  services  rendered?  A.  Yes, 
sir. 

Q.  That  had  no  reference  to  changing  this  bill?  A.  No,  sir;  there  was 
no  money  owed  me  in  this  Legislature  on  any  bill  that  I  did  anything  for. 

Mr.  Ellsworth:  What  did  you  mean  by  saying  that  he  had  deceived 
you?  A.  Well,  he  has  deceived  me  by  telling  me  that  the  next  morning  he 
would  pay  me  that  $20,  and  in  the  morning  he  went  to  San  Francisco  and 
did  not  come  up  until  he  was  before  that  committee  Saturday  night.  That 
was  the  first  time  I  had  seen  him  since  that  time. 

The  Chairman:  Mr.  Smith,  have  you  employed  any  person  to  regulate 
the  files  for  you,  to  enable  you  to  furnish  files  to  any  person  requesting 
them?     A.  You  mean  the  bills ? 

Q.  I  mean  the  bills;  regulating  the  bills  according  to  numbers.  Have 
not  you  employed  persons  to  regulate  those  bills  or  put  them  in  their  places 
according  to  numbers?  A.  No.  There  was  a  party  here — a  big  tall  fel- 
low— who  kept  boring  me  at  the  beginning  of  the  session.  He  said  he  was 
keeping  files  for  the  members  of  the  Assembly,  and  he  asked  me  if  he 
could  not  keep  a  set  of  files  for  me. 

Q.  Fixing  the  bills  in  their  order?  A.  Yes.  I  says,  "  No,  I  am  able  to 
attend  to  that  myself."  Well,  he  kept  after  me  so  often,  and  I  says, 
*' Well,  I  do  not  really  care  about  keeping  the  files  myself,"  and  I  says, 
"all  the  amended  files  that  go  through,  that  are  reported  back,  or  that 
are  ordered  printed,  I  want  you  to  keep  track  of  those,  and  keep  them  for 
me.  and  at  the  end  of  the  session,  I  will  pay  you  whatever  is  proper." 
He  came  to  me  about  four  days  after  that  for  $5,  for  services  on  account. 

Q.  Services  for  hunting  up  bills?  A.  Yes.  I  says,  "Look  here,  I  do 
not  pay  you  for  nothing  until  the  end  of  the  session,  until  these  amended 
bills  are  all  complete,  and  whatever  is  reasonable  I  will  pay  you."  He  is 
a  strong  colored  fellow  out  here. 

Mr.  Ewing:  You  merely  wanted  to  have  those,  in  case  you  wanted  to 
refer  to  them?  A.  The  amended  bills.  I  did  not  care  for  the  original 
bills.  The  reason  why  I  wanted  the  amended  bills  was  because  when 
they  are  remodeled  again  I  can  use  them  to  send  to  the  printing  office 
with  interlineations.  That  is  all  I  care  to  have  them  for.  He  was  such  a 
nuisance,  too.  He  would  come  up  to  the  desk  and  get  the  numbers  from 
me,  and  by  the  time  I  would  give  him  the  numbers  I  could  get  the  Pages 
to  get  the  bills  for  me.  There  is  no  person  can  get  the  number  of  the  bill 
except  from  the  printed  copy  that  I  have  got  in  the  dead  hole. 


Jacob  Shaen. 

Sworn. 

The  Chairman  :  Mr.  Shaen,  do  you  desire  to  make  a  statement  in  regard 
to  the  evidence  that  has  been  given  in  reference  to  you  ?  You  know  what 
has  been  testified  to  ?     Answer — Yes. 

Q.  Well,  go  on,  and  make  it  as  concise  as  you  can.  A.  Well,  I  will 
state  in  regard  to  Bill  122 — that  is  a  bill  relating  to  the  office  of  the 
Insurance  Commission — and  140  I  do  not  know  anything  about ;  I  never 
read  it ;  never  looked  at  in  my  life.  As  a  general  thing,  whenever  I  came 
in  for  my  bills  for  engrossment  I  did  not  get  them,  because  on  several 
occasions  there  has  been  one  or  two  left  over  until  the  next  day.  I  have 
6^ 
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to  take  them  and  engross  them  and  return  them  in  twenty-four  hours.  I 
went  up  to  the  desk  and  told  Mr.  Smith  that  I  wanted  all  bills  every 
evening  that  were  ready  for  engrossment ;  should  he  sent  immediately  to 
me.  I  told  him  particularly  to  send  8,  9,  10,  and  122  to  me  at  once. 
That  pertains  to  the  Insurance  Commission,  and  Mr.  Wadsworth  wanted 
it  engrossed  and  sent  back  as  soon  as  possible.  I  never  said  anything  in 
the  world  to  him  about  advancing  it  on  the  file  ;  there  was  no  such  talk  or 
anything  of  the  kind  ;  I  merely  pointed  to  the  bill  that  I  wanted.  I  never 
spoke  to  ]Mr.  Mann  about  it :  neA'er  have  any  recollection  of  speaking  to 
him.  I  believe  his  bill  was  introduced  by  Mr.  Taylor.  I  do  not  believe 
there  was  an^iihing  said  about  fixing  it  on  the  file.  I  have  got  no  interest 
in  that  bill.  In  regard  to  this  pavement  here,  I  do  not  know  an^ihing 
about  it :  I  never  knew  what  the  number  of  the  bill  was.  Of  course  Mr. 
Smith  did  not  testify  that  I  asked  him  to  advance  that  on  the  file,  or  any- 
thing of  the  kind  :  he  simply  stated  that  I  had  an  interest  in  the  matter 
and  would  divvy  with  him.  I  never  had  such  a  conversation,  and  do  not 
know  anything  about  the  bill.  I  spoke  to  Mr.  Goodman,  the  man  that 
had  the  bill  introduced,  on  the  train  ;  I  never  said  anything  to  him  about 
the  bill  at  all.  In  regard  to  Bill  122,  Mr.  Wadsworth  was  here  in  the 
morning  and  met  me  out  in  the  lobby,  and  I  told  him  that  just  as  soon  as 
that  bill  comes  to  me  for  engrossment  I  will  engross  it  immediatel3\  I 
believe  I  have  told  you,  Mr.  Da\'is.  and  also  you,  Mr.  Ellsworth,  the  same 
thing.     I  told  3'ou  I  would  engross  it  immediately. 

Q.  You  told  me  you  had  engrossed  it,  and  told  me  to  look  it  over  and 
see  if  it  was  correct?  A.  Yes.  I  have  always  told  members,  Avhen  they 
would  ask  me  about  a  bill,  that  I  would  engross  it  as  soon  as  possible.  I 
knew  the  Insurance  Commissioner  only  when  he  kept  a  lodging  house  in 
San  Francisco,  and  that  is  all.  Xobody  ever  asked  me  to  have  it  advanced 
on  the  file.  I  do  not  know  anything  about  it  at  all.  I  would  simply  come 
to  the  desk  as  I  do  every  night,  and  Mr.  Smith  gives  me  bills  that  I  have 
to  engross,  so  that  I  can  get  them  done  that  night.  That  is  all  I  know 
about  it. 

Q.  Then  ]Mr.  ]Mann  never  asked  you  to  advance  that  bill,  and  never 
requested  you  to  ask  Mr.  Smith  to  do  it?     A.  Xever  in  the  world. 

Q.  Or  to  put  it  back  or  to  change  its  place  on  the  file  ?  A.  Mr.  Mann 
has  known  me  for  a  number  of  years,  and  we  have  been  social  friends. 
He  has  asked  my  ad^•ice  in  regard  to  drawing  up  resolutions  frequently. 

Mr.  Ellsworth:  Did  you  say  to  Mr.  Smith  in  substance  to  advance 
such  a  bill  for  Mr.  Mann,  or  to  keep  it  back  in  the  file  ?  A.  Never  in  the 
world. 

Q.  Whether  it  would  be  any  gratification  to  Mr.  Mann,  or  an}i;hing  of 
that  kind,  if  he  would  do  it?     A.  Xo,  sir. 

Q.  Nothing  of  that  sort?     A.  No,  sir. 

Q.  Mr.  Mann  never  asked  you?  A.  Never  in  the  world.  Mr.  Mann 
never  spoke  to  me  about  it. 

Mr.  Smith:  You  say,  Mr.  Shaen,  that  all  bills  must  be  reported  back 
in  twenty-four  hours  ?     A.  No;  I  did  not  say  that. 

Q.  You  stated  that?  A.  The  law  distinctly  says  that  all  bills  shall  be 
reported  back  by  the  Engrossing  Clerk  within  forty-eight  hours,  or  they 
can  ask  for  further  time. 

Q.  You  stated  twenty-four  ?  A.  Mr.  Ryan  said  so,  too,  but  he  is  mis- 
taken, too.  The  law  requires  that  bills  should  be  reported  back  in  forty- 
eight  hours. 

Q.  It  is  your  duty,  is  it,  to  return  all  the  bills  and  take  your  receipt? 
A.  Yes. 
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Q.  You  say  that  you  did  not  get  the  bills  on  several  occasions  every  day; 
that  some  laid  over  for  another  day?  A.  There  was  one  that  I  recollect  of. 
You  will  recollect  that  one  that  was  laid  over  one  day. 

Q.  Was  that  my  fault?  A.  No;  that  was  no  fault  of  Mr.  Smith's.  I 
will  sav  this  for  Mr.  Smith,  that  he  has  been  very  regular  in  handing  me 
all  the"bills. 

Q.  I  have  often  jawed  the  other  clerks  about  it,  have  I  not?  A.  Y'es. 
He  has  taken  my  part  when  I  insisted  on  getting  the  bills  promptly  from 
the  clerks  whose  duty  it  is  to  give  me  the  bills.  I  said  he  ought  to  give 
me  the  bills  before  he  went  to  dinner:  that  I  could  not  wait  until  after  he 
came  back,  one  o'clock.  ]Mr.  Smith  has  insisted  on  that  too,  and  that  was 
no  fault  of  Mr.  Smith's  at  all.  This  bill  got  mixed  up  Avith  some  others, 
and  did  not  get  to  me  until  next  day.  I  saw  that  in  the  Journal,  and  I 
says  there  is  another  bill  that  must  come  to  me;  and  they  looked  through 
and  found  it  and  handed  it  to  me.  !Mr.  Smith  has  been  very  regular  in 
handing  me  all  the  bills,  and  I  have  nothing  to  say  in  that  respect. 

Mr.  Ellsworth:  What  did  you  mean  a  moment  ago  when  you  said 
that  you  did  not  always  get  them?  A.  This  one  time:  that  is,  I  did  not 
always  get  them:  that  is,  the  moment  the  Assembly  adjourned. 

Q.  I  understood  you  to  say  a  few  moments  ago — or,  to  use  the  language 
which  would  leave  the  impression — that  it  repeatedly  happened  that  you 
did  not  get  them ?  A.  Xo;  only  on  one  occasion:  there  was  one  bill  laid 
over;  it  was  not  handed  to  me  until  the  next  day. 

The  Chairman:  It  was  no  fault  of  Mr.  Smith's?  A.  Xo,  sir;  no  fault 
of  Mr.  Smith's.  That  was  an  oversight:  simply  an  oversight  as  to  that 
one  bill.     It  was  some  short  bill:  I  do  not  know  whose  it  was. 

Mr.  Ewixg:  There  was  no  intention  about  it?  A.  No;  there  was  no 
intention  at  all  about  that;  it  was  simply  a  mistake. 

Q.  You  say  Mr.  Goodman  had  that  sidewalk  bill  introduced  ?     A.  Y^es. 

Q.  How  do  you  knoAv  that  he  had  it  introduced?  A.  He  told  me  up 
here. 

Q.  When  did  he  tell  you?  A.  I  know  he  met  me  and  told  me  that  he 
had  a  bill  introduced  for  an  appropriation  to  lay  down  pavement  side- 
walks— the  same  as  he  had  two  years  ago. 

Q.  When  did  he  tell  you  that  ?  A.  I  believe  he  told  it  to  me  one  day 
here — I  think  he  came  up  with  me  one  day  on  the  train. 

Q.  How  long  ago?  A.  I  think  it  was  one  day  last  week;  I  am  not  sure 
about  that. 

Q.  And  since  the  appointment  of  this  committee?  A.  That  I  could  not 
say.     I  think  it  was  before  that. 

Q.  Did  Mr.  Smith  ever  mention  the  matter  of  the  bill  to  you  in  any 
way?  Did  you  mention  it  to  him  ?  A.  I  never  spoke  to  him  about  it.  I 
never  knew  that  the  bill  was  introduced  until  Mr.  Goodman  said  so.  I 
never  saw  the  bill,  and  did  not  know  anything  about  it. 

Q.  You  never  had  any  conversation  with  Mr.  Falk  and  ^Ir.  Smith  in 
regard  to  it  ?     A.  About  that  bill? 

Q.  Yes.  A.  Never  in  the  world.  I  have  been  too  busy  in  the  last  two 
weeks  to  have  any  conversation.  Mr.  Goodman  never  spoke  to  me  about 
it,  except  that  he  had  a  bill  introduced  for  another  appropriation  to  lay 
down  these  pavement  sidewalks,  and  did  not  discuss  the  merits  of  it  or 
anything  about  what  it  was. 

Mr.  Ewing:  Then  you  emphatically  deny  saying  to  Mr.  Smith  that  in 
case  that  V>ill  went  through  you  would  divvy  with  him?  A.  Certainly.  I 
never  knew  anything  about  the  status  of  it  or  anything  of  the  kind,  except- 
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ing  Mr.  Goodman  said  he  had  a  bill  introduced  the  same  as  he  had  two 
years  ago.  I  did  not  even  know  what  the  amount  was  or  anything  about 
it.     I  have  known  Goodman  for  years. 


Allen  Henry. 

Sworn. 

Mr.  Ellsworth:  Have  you  ever  seen  that  letter  now  shown  you  before 
[referring  to  Exhibit  "  A"]?     Answer — Yes;  I  did,  I  think. 

Q.  Please  state  to  the  committee  when  you  first  saw  it?  A.  Well,  I 
would  not  say  positively  what  day  it  was,  but  I  think  it  was  a  week  ago 
last  Friday. 

Q.  Do  you  recollect  the  day  when  this  committee  was  appointed  that  is 
now  investigating  this  matter?     A.  Yes,  I  recollect  the  time. 

Q.  Do  you  know  whether  it  was  before  or  after  the  time  of  the  appoint- 
ment of  that  committee?  A.  I  think  it  was  probably  three  or  four  days 
before,  because  at  the  time  that  the  committee  was  appointed  I  thought  of 
tliis  matter. 

Q.  You  remember  thinking  about  this  matter  at  that  time?     A.  Yes. 

Q.  And  you  are  positive  that  it  was  before  the  appointment  of  this 
committee?  A.  I  am  positive  that  it  was  before  this  committee  was 
appointed. 

Q.  Can  you  say  how  many  days  before,  about?  A.  Well,  I  should 
think  it  was  about  three  or  four  days  before;  it  was  not  but  a  few  days 
before. 

Q.  You  are  positive  you  saw  it  before  the  appointment  of  this  committee? 
A.  Yes;  I  am  positive  that  I  saw  it  before  the  appointment  of  this  com- 
mittee ? 

Q.  Can  you  tell  whether  it  was  the  day  before,  or  more  than  that?  A.  I 
could  not.  I,  think  it  was  about  three  or  four  da3's  before,  to  the  best  of 
my  recollection,  that  I  saw  some  note  that  resembles  that  very  much.  I 
should  take  that  to  be  the  same  note. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Moffitt  about  that  let- 
ter?    A.  About  that  letter? 

Q.  Yes?     A.  No,  sir;  never. 

Q.  Who  showed  you  that  letter,  IVIr.  Henry?  A.  Mr.  Smith.  I  have  not 
spoken  to  Mr.  Mofiitt  since  I  saw  that  letter.  I  would  like  to  hear  the 
statement  that  has  been  made  here  in  regard  to  this  matter. 

[The  evidence  of  E.  J.  Smith  relating  to  Mr.  Henry  was  read  by  the 
reporter.] 

The  Chairman:  Now  you  can  make  any  statement  you  desire  in  regard 
to  that?  A.  In  regard  to  this  conversation  about  this  bill:  The  bill  was 
introduced,  and  Mr.  Moffitt  came  to  me  and  he  says, "  I  see  you  have  intro- 
duced a  bill  to  prohibit  the  smoking  of  opium;"  he  says,  "  I  shall  have  to 
oppose  that  bill  because  it  injures" — I  think  he  says — "our  wholesalers." 
I  do  not  know  but  that  he  said  "  importers;"  I  am  not  sure — -that  it  would 
injure  some  of  our  wholesalers — and  we  had  some  words  about  it.  "  Well," 
I  says, "  oppose  it  if  you  want  to."  "  Well,"  he  says, "  I  will  have  to  do  it." 
I  said,  "  Oppose  it  if  you  do  not  like  it,"  and  he  walked  off,  and  that  was 
the  only  conversation  I  ever  had  with  him  about  it;  and  the  )3ill  was 
amended  in  the  committee. 

Q.  In  the  Assembly  committee  ?  A.  Yes.  I  was  not  present  before  the 
committee,  and  knew  nothing  about  the  aniendment  until  I  saw  it.     It 
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shows  by  the  indorsement  on  the  back  that  it  was  amended  in  the  com- 
mittee on  the  twenty-fifth  day  of  January. 

Q.  ^Mlat  committee  was  it  referred  to  ?  A.  It  was  referred  to  the  Com- 
mittee on  PubUc  florals.  About  the  first  of  this  month  Mr.  Smith  told 
me  that  Mothtt  was  going  to  oppose  my  bill,  and  I  says:  "  Let  him  oppose 
it  if  he  wants  to,"  and  I  thought  nothing  more  of  it  until  a  week  or  ten  days 
ago — ten  days  ago,  I  think.  Mr.  Smith  motioned  for  me  to  walk  up  this 
way,  and  I  walked  up  this  way  and  he  showed  me  this  note.  As  a  matter 
of  fact  he  did  not  bring  that  note  to  my  desk.  He  motioned  to  me  and  I 
walked  up  here  and  he  showed  it  to  me  in  this  aisle.  He  stepped  away 
from  his  desk,  and  I  stood  in  there  and  he  showed  me  the  note.  He  says: 
"  What  are  you  going  to  do  about  it;"  I  says,  "  I  am  not  going  to  do  any- 
thing," and  he  says,  "  Moffitt  wants  it  shoved  down;"  I  says,  "  The  hell  he 
does;"  I  sa^'s,  "  You  let  it  alone;  I  am  watching  this  bill."  The  bill  came 
up  for  third  reading,  and  as  a  matter  of  fact,  I  got  up  and  counted  and 
there  were  but  forty-one  members  in  the  House,  and  I  asked  tliat  the  bill  bo 
passed.  The  bill  came  up  at  the  head  of  the  file,  and  I  got  up  and  stated 
on  the  floor  of  the  House  that  there  were  not  members  enough  here  to  pass 
any  bill,  and  that  I  should  ask  to  have  that  passed,  and  that  I  thought 
that  members  ha\dng  bills  in  the  place  they  were  that  they  should  ask  to 
have  them  passed,  but  I  had  no  authority  to  do  it.  I  stated  that  here  on 
the  floor  of  the  House,  and  tlie  Journal  will  show  it.  The  next  bill,  or  the 
second  one  after  that,  was  rejected,  and  they  quit;  and  then  they  quit  a 
third  reading  of  bills.  That  was  when  the  bill  was  passed  on  file,  and  I 
think  that  was  the  last  time;  I  think  it  was  the  fifteenth  of  this  month, 
but  I  am  not  sure.  But  soon  after  this  note  had  been  shown  to  me,  Mr. 
Smith  met  me  at  the  Golden  Eagle  Hotel,  or  somewhere  right  along  on  the 
sidewalk,  and  he  appeared  to  be  pretty  full  of  benzine,  and  he  says,  "  Can 
not  you  loan  me  -$20?"  I  says,  "lam  not  doing  that  business;"  and 
there  was  nothing  more  said  about  it  until  about  last  Monday  or  Tuesday; 
I  think  it  was  after  this  had  taken  place,  he  met  me  out  in  the  lobby 
there,  and 

Q.  After  what  had  taken  place?  A.  After  this  note  had  been  shown  to 
me,  and  after  this  had  taken  place  at  the  Golden  Eagle,  he  then  met  me 
out  in  the  lobby — I  was  getting  a  cigar — and  he  rushed  up  to  me  and  says, 
"Loan  me  a  dollar."  Well,  we  generally  loan  a  man  a  dollar  to  get  him  a 
supper  in  our  country,  anyhow,  if  he  is  hungry,  and  I  pulled  out  my  purse 
and  I  says,  "  I  have  not  got  a  dollar;  nothing  but  a  ten-dollar  piece."  But 
a  friend  of  mine  standing  by  said  he  had  a  dollar,  and  I  gave  him  a  dollar. 
He  has  not  paid  it  back  yet,  but  I  presume  he  will  when  he  gets  his  war- 
rants cashed.  I  do  not  know  whether  he  brought  this  news  to  me  for  a 
motive  or  not.  I  do  not  know.  He  might  have  just  brought  it  as  a  pres- 
sure to  borrow  the  $20.  It  looks  that  way  to  me  now,  but  I  am  not  positive. 
But  as  far  as  this  conversation  about  being  fixed,  or  ]Mr.  IMoflitt  fixing  me, 
or  anybody  else  fixing  me,  there  is  not  a  word  of  truth  in  it.  It  is  abso- 
lutely false,  from  beginning  to  end.  I  have  never  had  a  word  with  Mr. 
Motfi'tt  from  the  time  that  he  first  spoke  about  this  measure,  about  this  bill, 
when  I  told  him  if  it  did  not  suit  him  to  amend  it;  and  Mr.  ]\Ioftitt  may 
have  gone  before  the  committee  or  may  not.  I  do  not  know  who  went 
before  the  committee,  and  do  not  know  who  had  the  bill  amended. 

Q.  Did  you  ever  have  any  conversation  with  anybody  else  with  refer- 
ence to  amending  the  bill  before  it  was  amended  ])y  the  committee?  A. 
No,  sir;  I  never  did. 

Q.  Did  you  ever  request  to  have  the  bill  passed  on  file,  except  when  it 
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was  on  third  reading?  A.  I  do  not  think  I  ever  did.  I  think  the  Journal 
will  show  that  I  never  did. 

Q.  Did  you  ever,  on  any  other  occasion,  except  when  you  thought  it  was 
not  well  to  press  the  bill  to  passage  because  there  was  not  but  fort3'-one 
members  in  the  House  ?  A.  That  was  the  time,  because  there  were  only 
forty-one  members  in  the  House. 

Q.  That  was  the  only  reason  you  ever  asked  to  have  it  passed  on  the 
file?    A.  Yes. 

Q.  Because  you  thought  it  was  not  safe  to  have  it  acted  on  then?  A.  I 
knew  it  was  not  safe,  and  I  got  up  and  so  stated  on  the  floor  of  the  House. 
I  have  not  seen  Mr.  Mofhtt  to  speak  to  him  since  I  saw  that  note.  I  never 
had  any  conversation  with  him  whatever.  I  have  seen  him  at  a  distance, 
but  I  never  spoke  to  him. 

Me.  Ewixg:  Then  you  deny  saying  to  him  to  leave  the  bill  where  it  was, 
that  the  parties  had  not  come  up  yet?  A.  Yes,  I  do.  The  only  thing  I 
ever  said  to  Mr.  Smith  when  he  spoke  to  me  about  it;  I  says:  "  The  hell,  he 
does;"  I  says:  "You  let  that  bill  alone,  I  am  watching  that  bill."  I  never 
had  any  conversation  with  him  about  it:  never  had  any  conversation  with 
him  about  fixing  anybody,  or  him,  or  any  one  else. 


T.  J.  Hart. 

Sworn. 

Mr.  Falk:  Mv.  Hart,  did  you  state  to  me  the  night  before  you  raised  to 
a  question  of  pri\ilege,  or  what  did  you  state  to  me  the  night  before? 
Answer — I  stated  to  you  in  the  presence  of  several  gentleman  the  night 
before.  I  think  it  was  at  one  of  the  hotels,  in  the  presence  of  several  gentle- 
men, after  reading  the  Colusa  "Sun,"  that  I  intended  to  rise  to  a  question  of 
privilege,  and  I  thought  at  the  same  time  that  I  would  make  my  bill  a 
special  order;  to  take  it  off  the  file  and  make  it  a  special  order. 

Mr.  Smith:  You  told  Mr.  Falk  vou  intended  to  do  that,  to  have  it  made 
a  special  order,  and  not  to  be  read  the  fu'st  time?  A.  Yes,  a  special  order. 
I  intended  to  make  it  a  special  order.  Of  course  I  did  not  know  exactly 
the  parliamentary  manner  in  which  to  get  at  it. 

Q.  ]\Ir.  Hart,  you  remember  the  night  that  I  came  to  you  and  told  you 
that  parties  had  approached  me  to  place  that  bill  on  file  and  push  it  up 
on  the  file  as  far  as  I  could?     A.  Yes. 

Q.  What  replj^  did  you  make  then?  A.  I  told  you  that  I  would  not 
have  anything  to  do  with  it.  It  was  a  bill  that  I  wanted  passed  on  its 
merits,  if  it  had  anv:  if  not,  I  wanted  it  defeated. 


Allen  Henry. 

Recalled. 

The  Witness:  One  thing  more  I  forgot  to  say.  I  told  Mr.  Smith  if  that 
bill  was  fooled  with,  I  would  fix  him  at  the  same  time. 

Q.  You  told  him  if  it  was  fooled  with  you  would  fix  him?     A.  Yes. 

Mr.  Ewing:  Mr.  Henry,  what  did  you  have  reference  to  by  saying  that 
you  would  fix  him?  Did  you  mean  financially,  or  otherwise?  A.  Xo,  sir: 
I  meant  otherwise.  At  the  time  that  he  showed  me  that  note,  and  said 
that,  I  says,  "He  be  damned;  if  that  bill  is  fooled  with  I  will  fix  you." 

Mr.  Ellsworth:  Was  that  when  he  showed  you  the  note?  A.  Yes. 
After  he  showed  me  the  note  I  savs,  "  I  am  watching  that  bill." 
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E.  J.  Smith. 

Recalled. 

Mr.  T.  K.  Nelson:  Did  I  coine  to  you,  Mr.  Smith,  and  ask  you  to  give 
me  those  letters?  Answer — No;  you  did  not.  I  did  not  testify  to  that, 
either. 

Q.  Did  I  offer  you  any  inducement  or  say  there  was  anything  in  it  for 
you  or  for  me,  if  you  would  stop  that?     A.  No;  you  did  not. 

Q.  Did  I  tell  you  that  there  was  anything  in  it  for  you  or  for  me  ?  A. 
The  conversation  kind  of  drifted  that  way. 

Q.  What  did  I  say?  Did  I  say  there  was  anything  in  it  for  me?  A.  I 
think  you  said  it  was  important  for  you  that  3'ou  or  Mr.  Bulkeley  should 
have  the  letters:  something  to  that  effect. 

Q.  Did  I  say  there  was  anything  in  it  for  me  in  any  way  ?  A.  You  tried 
very  hard  to  get  the  letters. 


T.  K.  Nelson. 

Sworn. 

The  Witness:  I  was  out  in  the  hall  there  and  I  met  Mr.  Bulkeley,  and 
Mr.  Bulkeley  seemed  to  be  worried  about  it,  as  I  told  ]\Ir.  Smith.  I  says 
to  Mr.  Bulkeley — there  were  two  gentlemen  present,  but  I  do  not  like  to 
drag  any  more  in;  one  is  a  Senator  over  there — I  says  to  Bulkeley,  or 
Bulkeley  says  first:  '"  What  will  this  do;  will  this  hurt  my  chances  of  pass- 
ing the  bill?"  I  says,  "No,  I  do  not  think  it  will.  They  will  pay  no 
attention  to  what  Smith  has  done."  I  says.  "  It  don't  amount  to  nothing." 
"  Well,"  he  says,  "  I  think  it  will  do  me  some  harm."  I  says,  "  Mr.  Bulk- 
eley, I  will  go  and  see  ]Mr.  Smith — I  have  known  Mr.  Smith  for  a  long 
time — and  I  will  find  out  what  he  is  going  to  do  about  this  to-night." 
Then  I  went:  Mr.  Bulkeley  did  not  ask  me  to.  I  \n\\  say,  justifying  Mr. 
Bulkeley,  that  he  never  asked  me  to  do  it;  I  went  and  done  it  of  my  own 
motion.  I  went  and  sent  a  Page  in  for  Mr.  Smith  and  he  came  out  and 
we  went  upstairs,  and  I  says  to  Mr.  Smith,  "  What  are  you  going  to  do 
to-night  before  the  committee?"  and  he  says,  "  What  about?"  ''Well, 
about  those  Bulkeley  letters;  you  have  got  some  letters  about  ^Ir.  Bulk- 
eley." "0,"he  says,  "  there  is  nothing  in  them;  they  do  not  amount  to 
anything."  I  says,  "  That  is  all  right;  what  are  you  going  to  do  to-night  ?  " 
I  says,  "Are  you  going  to  do  anything  further  about  it?"  He  says,  "  No, 
there  is  nothing  in  that;"  and  he  told  me  that  they  would  not  amount  to 
anything,  and  that  there  would  Ije  nothing  done  about  it,  and  I  left  Mr. 
Smith,  and  that  was  all  that  was  said.  I  never  said  there  was  anything 
in  it  for  me  or  anything  of  the  kind.  When  the  Assembly  adjourned  here, 
I  met  Mr.  Smith' and  we  walked  down  the  street  and  commenced  to  talk 
about  a  different  matter.  I  asked  him  what  Avas  getting  into  his  head  to 
do  this.  I  asked  also  in  regard  to  Mr.  Falk  and  Mr.  Shaen  here,  what  the 
trouble  was  l^etween  the  parties  at  the  desk.  That  was  what  the  conversa- 
tion was  drifting  to.  He  then  stated  matters  in  regard  to  Mr.  Falk  and 
Mr.  Shaen  that  I  am  not  here  to  testify  to  except  I  am  asked. 

Mr.  Falk  :  I  would  like  to  have  you  testify  to  it,  Mr.  Nelson,  if  he  stated 
anything  regarding  myself?  A.  Well,  I  have  got  to  testify  in  regard  to 
myself  first.  I  never  asked  Mr.  Smith  to  give  me  those  letters;  never  told 
him  there  was  anything  in  it,  because  Mr.  Bulkeley  never  asked  me  to 
do  it,  and  never  promised  me  anything  of  the  kind. 

Mr.  Ellsworth:  So  you  simply  went  to  Mr.  Smith  as  a  matter  of  friend- 
ship for  Mr.  Bulkeley  to  get  those  letters  if  you  could?  A.  I  never  asked 
for  the  letters;  no,  sir.     I  never  wanted  to  get  the  letters.     I  asked  Mr. 
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Smith  what  was  in  the  letters,  and  ]\Ir.  Smith  said  it  did  not  amount  to 
anything,  that  there  was  nothing  in  them. 

Q.  If  3-ou  did  not  want  to  get  the  letters  what  occasion  was  there  for 
your  going  to  Mr.  Smith  at  all  ?  A.  I  asked  Mr.  Smith  what  he  intended 
to  do  to-night — I  will  state  why:  because  I  know  Mr.  Smith  always  tells 
falsehoods:  I  have  known  him  for  years  and  I  would  not  believe  him 
under  oath — that  is  why.  I  did  not  know  but  what  he  would  testify  to 
something  in  the  evening,  and  I  told  M^r.  Smith  to  tell  the  truth:  I  will 
ask  Mr.  Smith  if  I  did  not  tell  him  to  tell  the  truth. 

Mr.  Smith:  Yes. 

A.  I  asked  him  to  tell  the  truth,  and  that  is  all  I  wanted  him  to  tell. 

Q.  Then  you  went  there  to  see  Mr.  Smith  to  see  that  he  did  not  tell  an}- 
Ues?  A.  That  is  all.  I  wanted  him  to  do  what  was  right  in  regard  to 
the  matter,  because  I  know  what  Mr.  Smith  is. 

Q.  Did  you  offer  him  any  inducements  ?  A.  Xo,  sir. 

Q.  None  whatever?  A.  No:  never  mentioned  that  there  was  anything 
in  it  or  anything  of  the  kind. 

Q.  You  never  suggested  to  him  that  you  wanted  the  letters?  A.  No» 
sir;  I  never  did.  I  never  in  my  hfe  asked  him  for  the  letters.  He  told 
me  there  was  nothing  in  the  letters  that  amounted  to  an^-thing. 

Q.  Is  that  the  reason  yott  did  not  ask  him  for  them?  A.  No:  I  did  not 
care  about  the  letters:  I  did  not  want  them  at  all:  I  had  no  idea  of  getting 
them  from  Mr.  Smith,  and  did  not  entertain  any  such  idea  at  all.  of  getting 
the  letters.  Mr.  Smith  testified  here  that  Ave  were  going  down  and  talking 
about  this  matter  all  the  way  down  to  the  saloon.  I  asked  Mr.  Smith  the 
question,  I  says,  "  What  is  the  matter  with  ^^ou.  Mr.  Smith:  what  is  getting 
into  you?  "  Says  I,  "  ^^'hat  is  the  matter  with  you  and  the  boys  this  ses- 
sion ?  Well,  he  says,  "  Those  Sheeneys  were  going  back  on  me,  and  they 
did  not  di\dde  up,"  and  he  says  he  was  going  to  give  them  away. 

Q.  He  said  he  was  going  to  give  them  awa}-?    A.  Yes. 

Q.  Was  it  in  those  words?  A.  Well,  yes;  those  words.  I  asked  him 
what  was  the  matter  with  him  and  the  boys  this  session,  and  he  says  they 
were  not  going  to  get  it  all.  He  says.  "Don't  3'ou  think  I  am  right?"  I 
says,  "Yes;  of  course  you  are."  I  wanted  to  find  out  what  he  was  going  to 
do.  He  says,  "  Don't  you  think  I  am  right?  "  and  says  I.  "  of  com-se  you 
are  right."   They  were  not  di^-iding  up  A^-ith  him. 

Mr.  Ellsworth:  You  thought  there  ought  to  be  a  fair  di^-ision? 

Mr.  Ewixc;:  In  case  Mr.  Smith  had  stated  that  he  was  going  to  produce 
the  letters  before  the  committee  that  night,  would  you  have  made  an  eflFort 
to  have  got  the  letters  away  from  him  ?  A.  There  was  no  object  in  my 
getting  the  letters  at  all,  because  Mr.  Bulkele}-  did  not  ask  me  to  do  any- 
thing of  the  kind,  or  an}i;hing  for  him  at  all:. I  did  it  on  my  own  accord. 

Q.  Then  you  would  have  been  perfectly  wilhng  for  him  to  produce  the 
letters?  A.  I  did  not  care  anything  about  it:  I  was  not  interested  in  the 
bill  in  any  way  at  all.  and  took  no  interest  in  the  matter. 

Mr.  Ellsworth:  Are  you  an  old  friend  of  Mr.  Bulkeley?  A.  No:  I 
never  knew  the  gentleman  before. 

Q.  Is  that  the  first  conversation  you  ever  had  with  him  about  those  let- 
ters?    A.  No.  sir:  I  have  had  a  conversation  with  him  once  or  twice. 

Q.  Once  or  twice  before?     A.  Yes. 

Q.  Any  more  than  that?  A.  No,  sir:  that  is  all.  I  never  met  him 
until  I  met  liim  at  this  session. 

Q.  You  went  and  talked  to  Mr.  Smith  out  of  pure  friendship  to  Mr. 
Bulkeley?     A.  Yes. 
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Q.  A  man  that  you  never  had  spoken  to  but  once  or  twice  before  in  your 
life?     A.  Yes;  I  never  asked  him  for  those  letters. 

Q.  What  has  been  your  business  here?  A.  I  have  been  here  all  this 
session. 

Q.  What  was  your  business  here  ?     A.  Nothing  particularly. 

Q.  Engaged  as  a  lobbyist  in  the  halls  here  usually?     A.  No,  sir. 

Q.  Are  you  interested  in  any  of  the  bills  in  the  House?  A.  No,  sir;  no 
bills,  nothing  at  all. 

Q.  You  have  no  business  here  at  all?  A.  No,  sir;  I  have  been  here  in 
the  Senate,  I  have  been  a  member  of  the  Constitutional  Convention  and 
also  for  the  Senate  for  six  or  seven  years. 

Q.  During  this  session  of  the  Legislature  you  have  been  here  most  all 
this  time  about  this  Capitol?     A..  Yes. 

Q.  And  you  are  not  interested  in  pushing  any  bills  before  either  the 
Senate  or  the  Assembly?    A.  No,  sir. 

Q.  Just  simply  as  a  looker  on?  A.  Yes;  I  have  always  taken  a  great 
deal  of  interest  in  legislation.  I  have  been  a  member  of  the  Senate  for 
five  sessions. 

Q.  You  had  so  much  to  do  with  our  laws  here  that  you  thought  this 
Legislature  could  not  pass  laws  properly  without  your  presence  and  assist- 
ance. Is  that  it?  A.  No,  I  had  nothing  to  do.  I  am  a  mechanic  by 
trade,  and  it  was  very  dull  in  the  trade,  and  I  came  up  to  stay  in  Sacramento. 

Q.  You  can  live  a  little  cheaper  here  than  you  can  in  San  Francisco,  can 
you?    A.  Well,  just  as  well. 


H.  McCausland. 

Sworn. 

The  Chairman:  Mr.  McCausland,  did  you  ever  hear  a  conversation 
between  IMr.  Smith  and  Mr.  Bulkeley  with  regard  to  some  letters,  down  at 
the  Golden  Eagle  Hotel?     Answer — Yes. 

Q.  Will  you  please  state  in  as  concise  language  as  you  can  what  that 
conversation  was?  A.  It  was  very  brief.  Mr.  Bulkeley  and  I  were  coming 
out  of  the  hotel  together,  we  came  out  of  the  office  door  and  Mr.  Smith  was 
coming  out  of  the  barroom  door,  and  we  met.  I  was  interviewing  Mr. 
Bulkeley  in  regard  to  this  matter. 

Q.  In  regard  to  what  matter?     A.  In  regard  to  this  matter  here. 

Q.  This  investigation  ?     A.  Yes. 

Q.  This  $17,000  matter  you  refer  to?  A.  In  regard  to  his  bill,  or  the 
controversy  between  him  and  Smith.  Something  new,  in  other  words. 
And  as  we  came  out  of  the  door  we  met  Mr.  Smith,  and  INIr.  Smith  says, 
"  Good  evening,"  and  we  said,  "  Good  evening,  Mr.  Smith,"  and  INIr.  Bulke- 
ley says,  "  Where  are  those  letters  that  you  have  got  of  mine,  Mr.  Sjnith  ?  " 
Smith  says, "  I  have  got  them."  "  Where  are  they  ?  "  "  They  are  in  a  safe 
place."     He  walked  away,  and  we  walked  off. 

Mr.  Ewixg:  That  is  all  the  conversation  that  passed?    A.  That  is  all. 


E.  J.  Smith. 

Recalled. 

Mr.  Ellsworth:  Mr.  Smith,  it  appeared  from  the  testimony  yesterday, 
that  S.  B.  192,  I  think  it  was,  with  reference  to  the  Adult  Blind  Institu- 
tion, came  from  the  Senate  on  the  seventeenth  of  February,  and  improp- 
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erly,  or  accidentally,  appeared  on  the  printed  file  on  the  same  day? 
Answer — On  the  same  day;  yes. 

Q.  Have  you  examined  the  printed  tiles  of  the  days  preceding  that  to 
ascertain  whether  or  not  that  was  the  first  day  it  appeared  on  the  printed 
file?     A.  Yes;  I  have. 

Q.  What  did  you  find?  A.  That  the  only  time  it  ever  appeared  on  the 
file  was  that  morning  of  the  seventeenth. 

Q.  It  never  appeared  on  the  printed  file  before  that?  A.  Never,  before 
nor  after. 

Q.  Xor  after?  A.  Xo,  sir.  I  have  also  tried  my  hardest  to  get  from  the 
State  Printer  how  it  happened,  but  I  cannot  find  out  from  him. 


Wm.  T.  Higgixs. 

Sworn. 

[Mr.  Ellsworth  read  from  his  memorandum  the  testimony  of  E.  J.  Smith, 
relating  to  W.  T.  Higgins.] 

The  Chairman:  Do  you  desire  to  make  any  statement  in  regard  to  that, 
Mr.  Higgins?  Answer — The  onh'  conversation  that  I  ever  had  with  Smith 
about  this  matter  at  all  was  about  the  time  it  was  first  talked  about:  that 
there  was  something  wrong  here,  and  that  there  would  be  an  investigation  of 
it.  I  was  riding  up  in  the  car.  and  at  the  corner  of  Second  and  K — I  cannot 
say  whether  I  got  in  the  cars  on  the  corner  of  Second  and  K  and  met  him 
in  there,  or  whether  he  got  in  afterwards,  but  there  we  met  any  way — and 
of  course  it  was  the  general  topic  of  conversation,  and  I  asked  him:  I  says, 
"  Smith,  what  is  there  about  this?"  Well,  he  said,  "I  do  not  know  any- 
thing about  it,  except  what  Frank  Ryan  told  me,"  and  I  asked  him  what 
Frank  Ryan  told  him.  and  he  said  that  they  saw  Falk  at  the  file,  and  I 
understood  Smith  to  say  that  he  and  Frank  Ryan  were  both  in  the  rear  of 
the  Assembly  Chamber,  and  they  saw  Falk  in  the  neighborhood  of  the  file, 
and  that  Frank  Ryan  went  up  to  him  and  asked  him  what  he  was  about, 
and  I  said,  ''  Well,  what  do  you  know  about  it  ?  I  understood."'  says  I, 
"that  you  are  the  party  that  started  this  whole  thing."  He  said,  "No." 
I  said,  '■  What  do  you  know  of  your  own  knowledge  about  it  ?  "  And  he 
said  he  did  not  know  anything,  except  what  he  heard  from  Frank  Ryan: 
and  then  he  commenced  to  tell  me  what  he  thought  was  Falk's  purpose 
there,  and  I  said,  "  Well,  why  did  you  not  leave  it  to  Mr.  Ryan  to  do  it 
and  not  venture  any  of  your  oum  imaginations  about  it,  and  let  this  fellow 
stand  up,  and  whatever  he  lias  done,  to  explain  it  if  he  has  done  wrong." 
But  instead  of  getting  into  a  carriage,  bv  the  time  we  got  through  talking 
about  it  we  were  more  than  two  thirds  of  the  way  here,  because  we  were 
riding  in  a  blue  car  coming  here.  I  was  on  my  way  here,  and  whether  he 
got  in  after  I  was  in,  or  whether  I  got  in  and  he  was  in  there.  I  do  not 
know,  but  I  never  talked  to  him  about  destropng  any  file.  I  did  not  un- 
derstand how  the  file  was  made  up.  1  did  not  know  any  more  that  the 
file  could  be  destroyed  then  than  that  the  Journal  could  be  destroyed.  In 
the  published  report  of  this  thing — whether  it  was  from  the  testimony  or 
merely  the  subject  of  correspondence,  I  do  not  know — they  have  got  my 
position  in  connection  with  the  bill  entirely  wrong.  I  was  opposed  to  the 
division  of  that  county. 

Q.  What  bill  do  you  mean?  A.  I  mean  this  bill  that  Falk  was  accused 
of  cutting  out  of  the  file  and  putting  up. 

Q.  The  Glenn  County  bill  ?     A.  The  Glenn  County  bill.     Nearly  all  my 
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friends — ISIr.  Young  and  others — know  that  I  was  opposed  to  the  division 
of  that  county,  and  that  I  am  now. 

Q.  I  do  not  recollect  that  there  was  any  testimony  here  with  regard  to 
3^our  position  at  all  ?  A.  Well,  I  say  I  do  not  know  whether  there  was 
anything  in  the  testimony  about  my  position  or  whether  it  was  merely 
the  surrounding  circumstances  that  made  the  correspondents  of  the  different 
papers  say  that  I  had  some  interest  in  it. 

Q.  I  think  there  was  nothing  in  the  testimony  about  that?  A.  I  saw  it 
in  the  published  report. 

Mr.  Davis  :  Then  do  you  emphatically  deny  that  you  and  Smith  had  any 
conversation  in  regard  to  the  changing  of  that  file?  A.  Most  assuredly;  I 
never  suggested  anything  of  the  kind,  and  there  was  never  anything  of 
the  kind  passed  between  us.  I  just  said  exactly  what  I  have  told  you,  and 
that  was  all  that  was  said  in  return:  that  Mr.  Ryan  was  the  only  one  that 
knew  anything  about  Falk  tampering  with  the  file,  and  my  telling  him 
to  leave  out  what  Ryan  knew,  and  for  him  not  to  speculate  about  it  nor 
give  any  of  his  views  about  what  INIr.  Falk's  intentions  were. 

Mr.  Smith  :  Mr.  Higgins,  how  long  have  you  been  acquainted  with  me? 
A.  Well,  I  think  I  have  known  you  here  about  the  Legislature  may  be  four 
or  five  years. 

Q.  Was  there  ever  any  trouble  ever  existed  between  you  and  I  in  any 
political  way  at  all?     A.  I  never  had  anything  to  do  with  you. 

Q.  And  there  was  no  reason  why  I  should  make  any  misstatements 
about  you,  was  there?  A.  I  do  not  think  there  is  any  more  reason  that 
you  should  do  it  about  me  than  any])ody  else. 

The  committee  here  adjourned  until  the  further  call  of  the  Chair. 


Thursday,  February  24,  1887. 

Henry  Schwartz. 

Sworn. 

Senator  Moffitt:  Mr.  Schwartz,  do  you  know  Mr.  E.  J.  Smith,  Assist- 
ant Clerk  of  the  Assembly?     Answer — I  do. 

Q.  The  other  evening  at  an  investigation  of  this  committee  ]Mr.  Smith 
testified  that  on  Friday  evening  last — and  I  will  ask  some  member  of  the 
committee  to  correct  me  if  I  misstate  it — he  and  myself  had  a  conversa- 
tion somewhere  in  the  Capitol — I  forget  what  place  it  was — in  which  I 
said  in  a  voice  loud  enough  to  be  heard  up  to  the  Speaker's  desk — it  must 
have  been  in  the  Asseml)ly  Chamber — "No,  I  will  not  give  you  a  cent; 
you  have  beaten  yourself  out  of  $75,  and  I  am  beaten  out  of  a  couple  of 
hundred."  Now,  I  would  like  to  have  you  state  if  that  is  true,  and  if  you 
know  an\i;hing  about  it  at  all;  if  you  know  of  my  meeting  Mr.  Smith; 
when  and  where,  and  tell  all  you  know  about  it?  A.  I  did  not  hear  any- 
thing of  the  kind.  It  was  impossible  for  me  to  hear  anything  of  the  kind, 
because  I  was  not  here  Friday  afternoon  at  all.  I  was  in  the  Capitol  here 
about  half-past  eleven  in  the  morning  and  left  and  went  down  and  went 
to  lunch. 

Q.  Then  it  would  not  be  Friday  afternoon  that  that  occurred?  A.  No, 
sir. 

Q.  Were  you  here  at  any  time  on  Friday?     A.  Yes,  Friday  morning. 

Q.  Did  you  see  me  meet  him  at  any  time  Friday  morning?     A.  No,  sir. 
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Q.  Did  you  see  me  meet  him  at  any  time  on  Thursday?  A.  I  did  not; 
I  did  not  see  you  speaking  to  him. 

Q.  Do  you  know  him  when  you  see  him  ?  A.  Yes,  I  know  him  very 
well. 

Q.  Well,  if  I  was  to  make  such  a  remark  as  that  in  a  loud,  boisterous 
way  in  your  presence  would  you  be  ver}'  liable  to  hear  it — your  hearing  is 
good?     A.  Yes. 

Q.  And  you  know  him  well  ?     A.  Yes. 

Q.  And  you  know  me  well?     A.  Yes. 

Q.  Now,  Mr.  Schwartz,  I  would  like  to  ask  you  some  questions  in  another 
direction;  do  you  know  E.  J.  Smith  well?     A.  I  do  know  him. 

Q.  How  long  have  you  known  him  ?  A.  Oh,  I  have  known  him  six  or 
seven  years  . 

Q.  He  lives  in  San  Francisco  where  you  do  business  ?     A.  Yes. 

Q.  What  is  his  reputation  in  the  community  in  which  he  lives  for  truth,, 
honor,  veracity,  and  reliability?     A.  It  is  very  bad. 

Q.  Do  you  know  anything  about  it?     A.  Yes. 

Q.  State  to  the  committee  all  you  know  about  it  without  being  interro- 
gated?    A.  Well,  I  have  heard  Mr.  Ackerman 

Q.  i\Ir.  Ackerman,  the  lawyer?     A.  Yes. 

Q.  The  one  that  Governor  Bartlett  appointed  the  other  day?  A.  Yes. 
And  Mr.  Agnew  and  Mr.  Louis  Kaplan,  who  used  to  be  Registrar  of  San 
Francisco,  I  heard  discuss  his  character:  and  every  one  of  them  said  to 
me  that  they  would  not  believe  him  under  oath. 

Q.  Did  they  have  anything  else  to  say  about  him;  did  they  say  any- 
thing specific  about  him?  A.  Yes;  Mr.  Ackerman  told  me  that  Smith 
accused  him  of  wanting  a  bill  advanced  that  he  was  dead  opposed  to. 

Q.  He  has  corrected  that  since  ?     A.  And  Mr.  Kaplan 

Q.  Mr.  Kaplan  is  a  disinterested  party?  A.  Mr.  Kaplan  told  me  that 
while  he  was  Registrar,  Smith  used  to  come  out  there,  and  all  their  trouble 
in  the  office — a  good  deal  of  it — was  brought  on  by  Smith  trying  to  have 
people  registered  that  were  not  entitled  to  registration. 

Q.  Trying  to  get  men  on  the  Register  falsely  ?     A.  Yes. 

Q.  Do  you  know  Enos.  the  Labor  Commissioner?     A.  Yes. 

Q.  Did  you  ever  hear  anything  in  connection  with  any  forgery  charges  ? 
A.  Not  from  ]\Ir.  Enos.     I  have  heard  Mr.  Ackerman  speak  of  that. 

Q.  What  does  Mr.  Ackerman  say  with  relation  to  the  manner  in  which 
Mr.  Smith  has  connected  him  in  this  thing?  A.  Well,  he  said  he  never 
spoke  to  him  at  all ;  never  saw  him  in  regard  to  that. 

Q.  Never  spoke  to  him  under  any  circumstances  ?     A.  No,  sir. 

Q.  Does  not  know  him  when  he  sees  him  ?     A.  Never  seen  him  at  all. 

Mr.  Falk  :  Mr.  Schwartz,  would  you  please  state  what,  if  3'ou  have  any- 
thing to  say  regarding  me  at  all  ?  If  I  worked  for  you  and  what  my 
character  is  ?  A.  Mr.  Falk  has  worked  for  me  off  and  on  for  the  last  year, 
and  resigned  his  position  to  come  here.  He  would  have  been  with  me 
to-day  if  he  had  stayed.  I  found  him  always  faithful  and  honest  in  every 
shape  or  manner.  He  has  had  charge  of  my  cash  department  in  the 
wholesale  business,  and  his  books  and  ever}i:hing  else  are  just  as  straight 
as  anv  one  would  want. 


T.    B.    MORTEE. 

Sworn. 

Senator  Moffitt  :  Mr.  Mortee,  what  is  your  occupation  ?     Answer — At 
present  I  am  Clerk  of  the  Sergeant-at-Arms  of  the  Senate. 
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Q.  You  are  responsible  to  me  in  no  way  for  your  position?  A.  Xot  that 
I  am  aware  of. 

Q.  A\'en.  I  simply  bring  that  in  to  show  that  you  are  disinterested. 
A.  Yes. 

Q.  I  want  to  know  if  3'ou  know  E.  J.  Smith?     A.  I  do. 

Q.  He  is  the  Assistant  Clerk  of  the  Assembly?  A.  I  know  him  very 
well. 

Q.  Did  you  ever  have  any  conversation,  or  did  you  hear  Mr.  Smith  say 
to  any  one  anything  about  me,  in  connection  with  this  investigation;  and 
if  so.  please  state  what  it  was  to  the  committee,  and  who  was  present? 
A.  Well,  there  was  one  morning  in  the  Peerless  Saloon.  As  I  was  coming 
up  towards  the  Capitol,  I  stopped  in  there,  and  the  porter  was  behind  the 
bar.  I  wanted  a  little  morning  nip  before  I  came  to  my  duties,  and  I  did 
not  want  to  ask  the  porter,  and  I  waited  for  Mr.  Chenowith.  In  the  mean- 
time Mr.  Smith  came  in  and  spoke  to  me,  and  said,  "  Come  on  and  take 
something."  So  the  porter  made  up  the  beverages,  and  as  Mr.  Felix 
Carles  was  standing  near  the  lunch  table,  and  Smith  entered  into  a  con- 
versation with  me,  wherein  he  stated  that  he  had  done  with  politics;  that 
he  had  been  appointed  Purser,  I  think,  on  the  "'  Mariposa."  He  said  that, 
in  fact,  he  was  going  to  give  politics  a  wide  berth.  He  further  stated  that 
the  duties  of  Purser  were  very  convenient  to  him,  as  he  had  always  been  a 
freight  clerk.  I  says:  ''When  are  you  going  to  leave?"  He  says:  "lam 
going  to  throw  up  \he  position  very  shortly.  But,"  he  says,  "  before  I  go, 
I  am  going  to  inake  it  damned  hot  for  some  of  these  fellows  up  there;" 
and  he  says:  "To  begin  with,  .John  Wilkins."  And  he  says  then:  "I  am 
going  to  commence  at  the  Sheeneys  on  the  desk,  and  I  will  burn  some  of 
them  up;"  and  I  says:  "Well,  are  you  going  to  touch  over  on  our  side  of 
the  house?"  or  something  to  that  effect,  and  he  says:  "Yes,  I  am  going  to 
burn  up  that  damn  big — "  I  think  he  called  him  "  supe  from  Alameda" — 
"supe,"  or  "super" — something  like  that.  "  I  have  got  it  in  for  him,  and  I 
intend  to  burn  him  up."  I  says:  "Who  do  you  mean — Moffitt?"  He 
says:  "Yes;"  and  I  says:  "  Moffitt  is  a  pretty  good  sort  of  a  fellow."  He 
says:  "He  is  no  good — no  good  at  all,"  just  like  that.  I  believe  that  is 
about  the  end  of  the  conversation.  In  fact,  he  went  into  particulars,  tell- 
ing me  the  difficulties  he  had  with  Wilkins. 

Q.  Did  he  say  an}i;hing  about  trying  to  borrow  money  from  me?  A.  I 
think  he  said  you  were  no  good ;  you  would  not  do  to  depend  upon.  He 
had  it  in  for  you. 

Q.  He  had  said  he  had  a  grievance  in  for  me?     A.  Yes. 

Q.  Did  he  say  anything  to  you  that  might  lead  you  to  infer  what  he 
had  in  for  me?  A.  No,  I  just  thought  probably  some  kind  of  disagree- 
ment; I  did  not  know  what  exactly. 

Q.  Well,  then,  it  was  evident  that  he  had  some  feeling  in  the  matter? 
A.  Yes:  as  he  expressed  it,  "I  am  particularly  down  on  the  Sheeneys  at 
the  desk,  and  that  big  supe  from  Alameda."  And  then  he  said  that  there 
were  several  in  the  House — in  the  Assembly. 

Q.  Did  he  say  anything  about  anybody  refusing  to  do  him  a  favor  by 
not  letting  him  have'monev,  and  because  they  would  not  do  this  favor  that 
he  had  it  in  for  them?  A"".  Well,  he  said  he  had  a  grievance— I  do  not 
know  the  nature  of  it.  In  fact,  I  would  not  have  paid  much  attention  to 
it  unless  this  expose  had  been  made. 

The  Chairman:  Did  you  understand  him  to  mean  Senator  Moffitt?  A. 
He  mentioned  his  name. 

Senator  Moffitt:  What  did  you  say  the  name  of  that  other  man  was? 
A.  Felix  Carles. 
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Q.  Is  that  the  small  man  they  call  Frenchy?  A.  Yes.  Mr.  Carles  is 
one  of  the  attaches  of  the  Senate,  and  at  that  particular  time  our  relations 
were  a  little  bit  strained — Mr.  Carles,  and  mine — and  that  is  the  reason  he 
did  not  join  in  the  general  conversation,  I  presume. 


Felix  Carles. 

Sworn. 

Senator  Moffitt:  Were  you  in  the  Peerless  Saloon  at  the  time  this 
conversation  took  place  that  Mr.  Mortee  has  referred  to?  Answer — Well^ 
I  do  not  know:  I  was  in  there  one  morning  some  time  last  week. 

Q.  Was  Mr.  E.  J.  Smith  there?  A.  No,  sir;  it  was  only  two  men — a. 
man  talking  to  him — I  do  not  know  his  name;  he  is  a  man  with  a  black 
mustache. 

Q.  Do  you  know  Mr.  Smith?  A.  I  know  the  man  if  I  see  him.  I 
found  out  that  he  is  the  man  since.     I  did  not  know  his  name  before. 

Q.  Was  he  there  at  that  time?  A.  He  was  talking  with  that  man  there^ 
and  there  was  a  Chinaman  there. 

Q.  There  was  a  Chinaman  there?  A.  Yes;  there  was  a  Chinaman 
there. 

Q.  Did  you  hear  any  of  the  conversation  that  took  place?  A.  Well,  I 
was  at  the  lunch  counter,  and  I  heard  this  remark,  that  he  would  see  to 
this  man  there;  he  says,  "  I  Avill  fix  that  big  supe  from  Alameda,  Moffitt;'^ 
and  he  said,  "  I  will  get  even  on  him."     That  is  all  I  heard. 

Q.  Well,  you  would  know  that  man  again  if  you  saw  him,  that  said 
that,  would  you?     A.  I  would  know  him. 

Q.  You  say  you  do  not  know  Edwin  J.  Smith?  A.  I  do  not  know  his 
name. 

Q.  But  you  would  know  that  man,  that  made  that  remark,  if  you  saw 
him?     A.  Yes;  I  would  know  him. 

Q.  You  did  not  hear  anything  else,  did  you?     A.  No. 

The  Chairman:  What  was  your  business  in  that  saloon?  A.  I  was 
there  to  take  a  drink. 

Q.  What  is  your  regular  business  or  employment,  if  you  have  any?  A. 
I  am  Gatekeeper  of  the  Senate. 

Senator  Moffitt:  Did  you  ever  have  any  conversation  with  me  at  all 
about  Smith?  A.  Never.  They  asked  me  to  come  over  this  morning,  and 
I  did  not  know  what  for,  or  anything  else. 

The  Chairman:  Is  the  man  3-ou  saw  in  the  saloon  that  time  in  the  room 
now?     A.  That  is  the  gentleman,  there.     (Pointing  to  Mr.  Smith.) 

Q.  Will  you  please  stand  up,  Mr.  Smith?     A.  Yes,  that  is  the  man. 


F.  D.  Ryan. 

Recalled. 

Senator  Moffitt  :  You  know  E.  J.  Smith,  of  course.     Answer — Yes. 

Q.  I  simply  want  to  ask  you  if  you  would  believe  him  under  oath,  from 
what  you  know  of  him?  A.  I  do  not  know;  that  is  a  pretty  hard  ques- 
tion to  ask. 

Q.  Do  you  know  what  his  reputation  is  in  that  regard?  A.  Well,  I 
must  sav,'with  me  his  reputation  for  truth  and  veracity  has  been  pretty 
good.  But  I  will  tell  you,  Ed.  is  like  this:  sometimes  he  says  a  good  many 
things  that  you  have  got  to  take  with  a  good  deal  of  latitude. 

Q.  What  "is  his  general  reputation?     A.  I  would  not  want  to  say  that  in 
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a  matter  of  importance  he  would  not  tell  the  truth.  I  would  not  want  to 
say  that,  Mr.  ]\Ioffitt. 

Q.  Do  you  know  what  his  general  reputation  is  in  the  community  in 
which  he  lives  for  truth  and  veracity?  A.  "Well,  I  do  not  know  the  com- 
munity in  which  he  lives. 

Senator  ]Moffitt:  I  simply  want  to  state  to  the  committee  that  I  sub- 
poenaed Mr.  Ryan  on  the  strength  of  a  conversation  we  had  yesterday. 
A.  Well,  we  were  talking  yesterday,  IMr.  INIothtt,  about  these  things,  and 
I  did  not  expect  to  be  put  upon  my  oath  to  say  that  Mr.  Smith  was  an 
untruthful  man,  because  I  do  not  know  it. 


Senator  P.  J.  Murphy. 

Sworn. 

Senator  Moffitt:  Senator,  do  you  know  E.  J.  Smith?  Answer — Yes, 
I  do. 

Q.  He  lives  in  San  Francisco,  does  he?     A.  Yes,  in  my  district. 

Q.  You  live  in  San  Francisco?     A.  Yes. 

Q.  He  lives  in  j^our  district?     A.  Yes. 

Q.  You  are  a  newspaper  man  there?     A.  Yes. 

Q.  And  mingle  around  with  a  good  deal  of  people?     A.  Yes. 

Q.  Now,  Senator  Murphy,  what  is  the  reputation  of  E.  J.  Smith  in  the 
community  in  which  he  lives  for  truth  and  veracity?  A.  I  think  it  is 
bad. 

Q.  You  think  it  is  bad?     A.  Yes. 

Q.  Is  he  generally  regarded  as  a  liar. 

The  Chairman:  That  answer  covers  all  those  things. 

Senator  Moffitt:  I  would  like  to  ask  Senator  Murphy  from  what  he 
knows  and  from  what  he  has  heard  of  him  whether  he  would  believe  him 
under  oath  ?  A.  That  would  depend  upon  the  extent  to  which  he  was 
interested. 

Q.  Suppose  he  was  interested  to  any  amount  of  money,  would  you 
believe  him  under  oath  ?  A.  No;  I  would  not.  I  have  known  him  around 
here. 

Q.  Now,  who  have  you  heard  discuss  his  character,  can  you  remember? 
A.  I  cannot  name  any  individual,  because  these  questions  have  been  dis- 
cussed for  years.     It  has  been  discussed  here. 

Q.  For  years?  A.  Yes.  He  came  up  here  in  1880,  when  the  Working- 
men  were  largely  represented  in  the  Legislature,  and  he  was  then  notori- 
ous around  these  halls  for  drafting  cinch  bills  for  several. 

Q.  He  has  been  in  the  habit  of  drafting  cinch  bills  and  cinching  them  ? 
A.  Yes. 

Q.  What  are  generally  regarded  as  cinch  bills  ?  A.  Yes.  I  found  fifty 
or  sixty  bills  in  his  handwriting  of  that  class  that  I  have  just  mentioned — 
that  character  of  bills. 


W.  A.  Ennis. 
Sworn. 

•Senator  Moffitt:    You   are   Clerk   in  the   Surveyor-General's  office? 
Answer — Yes. 

Q.  Under  General  Reichert?     A.  Yes. 

Q.  Where  did  you  live  before  you  came  to  Sacramento?    A.  San  Fran- 
cisco. 
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Q.  While  you  were  living  in  San  Francisco  did  you  know  E.  J.  Smith; 
did  you  know  him  well?     A.  Very  well;  yes. 

Q.  I  want  to  ask  you,  Mr.  Ennis,  what  was  his  reputation  in  that  com- 
munity for  truth,  honor,  and  veracity?  A.  Well,  as  far  as  communities 
are  concerned,  of  course  I  could  not  say.  It  is  only  among  his  friends — 
socially. 

Q.  What  was  his  reputation  in  the  community  in  which  he  was  known  ? 
A.  Well,  it  was  bad. 

Q.  He  did  not  have  a  good  reputation  for  telling  the  truth?     A.  No,  sir. 

Q.  Do  you  know  anything  about  a  presentation  that  was  made  to  him 
because  of  his  being  an  infernal  liar  ?  A.  Well,  we  did  not  exactly  call 
liim  an  infernal  liar.     We  called  him  a  silver-tongued  liar. 

Q.  Well,  will  you  state  that  circumstance  to  the  committee?  A.  Well, 
sir,  we  were  engaged  in  the  Assessor's  office.  I  believe  it  was  in  1880  or 
1881 — I  disremember — and  he  had  quite  a  reputation  for  fabrication,  and 
at  the  expiration  of  our  term  of  office  we — I  believe  that  I  was  one  of 
them — drew  up  a  series  of  resolutions,  and  got  Captain  John  Moore,  who 
was  then  working  in  the  office,  and  who  was  a  Clerk  in  the  Senate,  to  pre- 
sent it  to  him  in  a  very  neat  speech. 

Q.  Because  of  his  being  a  silver-tongued  liar?  A.  I  believe  that  was 
the  expression.     It  has  been  a  long  time  ago. 

Q.  Did  you  ever  hear  of  him  being  arrested  for  forgery  while  he  was  in 
the  employment  of  Enos,  a  man  who  is  Labor  Commissioner?    A.  No,  sir. 


J.     S.    WiLKINS. 

Sworn. 

Senator  Moffitt:  Mr.  Wilkins,  you  are  an  officer  of  this  State,  are 
you?     Answer — I  am,  sir. 

Q.  Prison  Director?     A.  Yes. 

Q.  And  being  an  officer  of  this  State  in  the  position  that  you  are  in,  you 
are  naturally  interested  in  prison  matters?     A.  Yes. 

Q.  Do  3^ou  know  anything  about  any  bills  that  were  on  the  Assembly 
File,  or  do  you  know  anything  about  those  bills  in  connection  with  E.  J. 
Smith?     A.  Not  of  my  own  knowledge. 

Q.  You  do  not  know  anything  of  your  own  knowledge  ?     A.  No,  sir. 

Q.  Well,  what  I  wanted  to  get  at  from  you  is — and  I  do  not  know 
whether  the  committee  care  to  hear  that  or  not — the  proposition  that  Smith 
made  about  General  McComb  to  have  him  advance  or  put  down  certain 
bills  on  the  file. 

The  Chairman:  If  he  made  it  in  this  witness'  presence  it  would  be 
proper  evidence,  but  hearsay  evidence  from  the  outside  would  not  be  proper. 
A.  I  know  nothing  of  my  own  knowledge. 

Senator  Moffitt:  Mr.  Smith  did  not  make  that  statement  to  McComb 
in  your  presence  ?     A.  No,  sir. 


Senator  Frank  Moffitt. 

Sworn. 

Mr.  Moffitt:  I  shall  begin  briefly  by  referring  to  the  note.  Mr.  Smith 
and  myself  have  been  friends  for  about  three  years.  I  met  him  first  in 
the  Assembly  two  years  ago  and  our  relations  socially  have  always  been 
very  pleasant.     This  year  I  noticed  a  bill  upon  the  file — Assembly  Bill  No. 
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16;  it  is  the  opium  bill.  I  know  the  bill  very  well,  because  the  same  bill 
was  introduced  in  the  Assembly  two  years  ago.  It  is  a  notorious  cinch 
bill.  It  passed  b}''  because  of  the  sentiment  in  the  proposition  and  got  to 
Governor  Stoneman,  where  it  was  vetoed  at  the  instance  of  James  V.  Cole- 
man and  some  other  gentemen.  The  records  will  show  that  this  identical 
bill  was  vetoed.  And  when  the  bill  was  upon  the  file  of  course  I  read 
both  files  every  day  and  became  familiar  with  the  bill  and  recognized  it 
and  commenced  watching  the  bill.  I  noticed,  though,  that  this  bill  while 
I  was  watching  it  kept  getting  up,  kept  getting  up  all  the  time,  and  of 
course,  being  around  the  Legislature,  I  know  how  those  things  are — there 
is  such  a  thing  as  shoving  bills  along;  it  has  always  been  done — and  I  met 
Mr.  Frank  M.  INIarston,  who  is  one  of  the  Clerks  at  the  desk,  and  I  asked 
him  who  the  clerk  was  that  had  charge  of  the  file.  I  do  not  think  he 
■told  me.  I  think  I  asked  some  one  else,  or  he  may  have  told  me;  anyhow 
I  found  out  that  it  was  Smith,  and  knowing  that  it  was  Smith  I  went  to 
him  and  called  his  attention  to  the  bill  and  asked  him  how  it  was.  He 
said  that  it  might  have  been  done.  He  said  there  were  bills  continually 
going  on  the  Special  File  and  it  might  have  got  there  by  mistake.  So  I 
intended  to  have  a  fight  made  in  the  other  House  against  the  bill  and 
intended  to  have  it  watched.  The  first  thing  I  knew  one  morning  the  bill 
was  away  up  again.  I  went  in  to  Smith  and  I  accused  him  of  having  put 
the  bill  up.  He  said  it  was  true,  and  that  he  had  spoken  to  Henry  about 
it.  He  said  that  he  had  spoken  to  Henry  about  the  bill.  That  was  the 
first  that  I  suspicioned  that  Smith  knew  anything  about  the  bill.  I  judged 
that  from  the  fact  that  he  and  Henry  had  been  conversing  about  the  bill — 
and  I  do  not  say  anything  of  a  disrespectful  character  with  relation  to  Mr. 
Henry — and  then  I  went  to  him  and  I  says:  "Now,  Smith,  if  you  do  not 
get  that  bill  right  down  where  it  was  again,  why  I  will  get  after  you." 
Well,  he  wanted  to  know  what  was  in  it.  He  struck  me  for  some  money. 
This  was  at  the  desk.  I  told  him  that  I  would  see  him  outside.  I  met 
him  outside  and  refused  to  give  him  money.  All  of  this,  gentlemen,  was 
before  the  bill  got  to  engrossment,  and  the  bill  had  gotten  to  engrossment, 
you  will  remember  by  the  evidence,  on  the  tenth,  I  think  it  was. 

Q.  The  tenth  of  February?  A.  Yes.  I  met  Smith  outside  and  read 
the  riot  act  to  him  in  pretty  sharp  terms,  and  of  course  I  will  say  frankly 
if  he  had  put  the  bill  down  seven  hundred  I  should  not  have  objected  to  it, 
because  it  was  a  bad  bill,  and  I  was  interested  in  its  defeat.  Of  course  when 
he  began  to  tread  on  my  corns  and  shove  it  up,  I  became  exercised.  I  told 
him  that  he  should  put  it  down  in  its  proper  place.  The  next  morning 
when'  I  got  to  the  Senate  Chamber  I  found  out  that  the  bill  had  gone  still 
further  up,  and  I  wrote  a  note  to  Smith,  which  is  this  note,  the  authorship 
of  which  I  acknowledge. 

Q.  That  was  the  note  introduced  and  marked  Exhibit  "A?"  A.  Yes.  I 
wrote  him  the  note  to  know  why  he  was  jamming  this  thing  up.  I  received 
no  reply  from  him.  The  statement  that  he  sent  me  a  letter,  is  false,  or  I 
did  not  receive  it.  I  went  into  the  Assembly  and  walked  right  up  to  the 
desk  where  he  was  and  spoke  to  him,  and  then  I  understood  him  to  tell 
me  for  the  first  time  that  he  was  satisfied  if  he  could  get  the  bill  along 
there  was  something  in  it  for  him  and  there  was  nothing  iji  talking  to  me, 
and  that  T  should  not  bother  with  it;  that  if  I  wanted  to  kill  it  very  badly 
that  I  could  kill  it  in  the  other  House — and  he  put  on  a  kind  of  a  poor 
mouth,  and  I  left  him.  That  was  all  the  coversation  I  had  ever  had  with 
Smith  directly  or  indirectl}^  on  the  opium  bill.  About  a  week  ago,  or  about 
last  Thursday,  1  think,  to  speak  accurately — I  have  notes  here,  I  think — 
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about  last  Thursday  I  noticed  a  bill  on  file,  an  appropriatien  bill  that  did 
not  properly  belong  there.  I  think  I  wrote  a  note  to  him  on  that :  I  do  not 
know.     Either  that  or  I  went  in  and  saw  him. 

Q.  Is  that  the  Senate  bill?     A.  It  was  Senate  Bill  192. 

Q.  Is  that  the  one  that  was  on  our  file  marked  as  Senate  Bill?  A. 
Marked  as  Senate  Bill,  and  which  your  file  represented  as  having  come 
from  the  Finance  Committee,  which  committee  does  not  exist  in  the 
Assembly.  It  is  a  bill  that  the  title  was  incorrectly  upon.  It  was  not  as 
it  passed  through  our  House  at  all.  Not  only  the  amount  of  money  was 
wrong,  but  the  name  and  the  title  was  wrong — the  title  was  wrong.  I 
went  in  and  spoke  to  him  about  that  bill,  and  asked  him  how  he  got  that 
bill  there,  and  he  said  he  did  not  know:  and  I  believed  him.  and  I  believe 
that  he  was  honest  in  the  matter:  and  he  said  that  the  bill  must  have 
gotten  there  by  mistake  of  the  printer.  After  ha-ving  conversed  with  him. 
awhile  at  the  "desk  with  relation  to  this  bill 

Q.  It  is  the  opium  bill  you  are  speaking  of?  A.  I  am  speaking  of  No. 
192.  I  was  interested  in  that  bill,  and  of  course  was  naturally  interested 
in  its  progress,  and  its  being  in  this  condition  was  annoying,  anyhow.  I 
asked  him  how  it  came  there.  I  knew  that  the  progress  of  the  bill  was  not 
going  to  be  all  smooth — its  progress  was  not  going  to  be  smooth.  I  spoke 
to  Smith  about  it  a  little  while,  and  he  wanted  to  know  at  that  time  if 
there  was  any  chance  for  him  to  get  any  money  out  of  that.  I  think  he 
said  that  loud  enough  for  somebody  to  hear  it:  I  think  he  said  it  jokingly, 
because  if  he  intended  to  say  a  thing  of  that  kind  for  corrupt  motives,  I 
do  not  think  he  would  say  it  in  the  loud  tone  of  voice  that  he  did.  and  I 
think  Mr.  ]\Iarston  heard  it.  because  he  sat  right  next  to  him.  At  any 
rate,  I  just  make  this  statement  to  show  that  he  asked  for  money  all  the 
time.  Now,  in  relation — there  are  other  things  I  won't  dwell  upon — but 
in  relation  to  his  proposition  in  regard  to  a  remark  that  I  made  to  him  in 
the  presence  of  Henry  Schwartz.  I  want  to  state  that  it  was  not  on  Friday 
that  I  met  Mr.  Smith  and  that  he  asked  me  for  a  loan  of  '^o.  but  I  think 
it  was  on  either  Wednesday  or  Thursday.  He  is  right  when  he  says  it 
was  in  the  Assembly  Chamber:  it  was  in  the  Assembly  Chamber.  I  think 
that  he  was  inside  of  the  railing.  I  was  just  coming  in.  He  stepped  up 
to  me  and  wanted  to  know  if  I  would  lend  him  $5.  I  am  veri^  positive  it 
was  $5.  And  at  that  time,  in  a  very  loud  tone  of  voice.  I  replied  to  him, 
"  No;"  and  I  do  not  know  what  I  said:  I  may  have  said  that  I  won't  give 
you  a  cent,  or  I  have  not  got  any  more  money  to  lend,  or  I  am  not  in  the 
lending  business:  but  that  portion  of  the  statement,  that  ''you  have  lost 
$75  and  beat  me  out  of  $200,"  I  want  to  deny  in  toto.  from  top  to  bottom. 
I  have  explained  everything  that  concerns  me,  now,  and  I  would  be 
pleased  to  hear  from  the  members  of  the  committee. 

The  Chairman:  Mr.  Mothtt.that  note  that  you  speak  of  as  having  writ- 
ten to  Smith,  did  that  have  reference  to  6111*16  or  Bill  192?  A.  It  had 
reference  to  Bill  16.  ^ly  idea  in  sending  the  note  was  first,  as  I  tell  you, 
I  was  satisfied  that  he  was  shoving  the  bill  up  as  he  subsequently  admit- 
ted to  me,  because  he  thought  there  was  a  chance  to  get  something  out  of 
it  if  he  got  the  bill  along.  My  object  in  writing  the  note  to  him  was  for 
the  purpose  of  telling  him  to  put  it  down  where  it  was.  That  was  all  I 
wanted,  because  I  was  not  satisfied  that  the  bill  was  far  enough  down;  and 
by  the  machinations  of  ]\Ir.  Smith,  or  some  one  else,  the  bill  is  now  at  the 
head  of  the  Third  Reading  File. 

Mr.  Ellsworth:  Mr.  Moflitt.  have  you  ever  examined  the  Assembh^ 
Files,  or  had  you  at  that  time  when  you  wrote  the  note,  so  that  you  could 
say  that  the  bill  was  below  its  proper  place  on  the  file  ?     Did  you  know 
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that  from  a  careful  examination  of  the  file  3'ourself?  A.  I  never  found  a 
bill  below  its  proper  place. 

Q.  I  mean  above  its  proper  place?     A.  Yes. 

Q.  How  did  you  arrive  at  the  conclusion  that  it  had  been  pushed  ahead  ? 
Did  3'ou  examine  the  Journal  to  see  whether  it  had  been  taken  out  of  its 
proper  place  by  order  of  the  House,  or  did  you  examine  to  see  what  other 
bills  had  been  disposed  of  ahead  of  it?  A.  No,  sir;  I  did  not  exam.ine  the 
Journal.  I  watched  the  file.  I  received  the  Assembly  File  in  the  Senate 
every  day;  and  as  I  said  before,  I  Avas  familiar  with  the  bill.  It  passed 
the  session  two  years  ago  and  was  vetoed  by  the  Governor  under  the  cir- 
cumstances of  it.  I  knew  something  about  it,  and  I  was  familiar  with  the 
bill  and  was  watching  it. 

Q.  Can  you  tell  by  an  inspection  of  the  files  whether  a  bill  was  in  its 
proper  place?     A.  I  can  come  pretty  near  telling. 

Q.  By  comparing  it  with  other  records  of  the  House?  A.  I  think  I  can. 
I  noticed  that  the  bill  kept  getting  up,  kept  getting  along,  and  other  bills 
in  the  neighborhood  of  it  were  not  getting  along,  and  I  am  satisfied  if  the 
bill  had  been  taken  up  out  of  its  order  that  Assemblymen  who  were  watch- 
ing the  bill  would  have  notified  me,  for  there  certainly  would  have  been  a 
fight  upon  it,  and  the  merits  and  demerits  of  the  bill  would  have  been 
discussed  on  the  floor.  I  do  not  think  there  was  anything  in  the  Journal. 
I  think  I  would  have  known  that  by  word  of  mouth. 

Q.  I  noticed  that  Assembly  Bill  No.  16  was  below  its  place  on  the  file 
but  I  found  out  it  was  all  right?  A.  Probably  you  are  thinking  it  occurred 
the  way  I  thought  it  did.  I  was  watching  the  bill  and  I  am  pretty  well 
satisfied  that  the  bill  was  continually  being  jammed  forward,  and  my  idea 
was  for  him  to  get  that  bill  down  to  where  it  belonged.  I  want  to  state 
something  else  to  the  committee.  I  think  I  wrote  Smith  a  note  on  Assem- 
bly Bill  192.  1  tliink  I  wrote  him  two  notes  in  regard  to  this  Home  for  the 
Adult  Blind  bill.  I  think  I  wrote  him  a  note  asking  how  that  bill  came  to 
be  there.  I  state  that  so  if  he  brings  forth  another  note  that  will  be  the 
way  it  was. 


Charles  L.  Weller. 

Sworn. 

Senator  Moffitt:  Mr.  Weller,  you  know  E.  J.  Smith?     Answer — Yes. 

Q.  You  live  in  San  Francisco,  do  you,  Mr.  Weller?     A.  Yes. 

Q.  You  are  a  lawyer  there?     A.  Yes. 

Q.  Do  you  know  what  Mr.  Smith's  reputation  is  in  the  community  in 
which  he  lives  for  truth,  honesty,  veracit}^,  and  sanity? 

The  Chairman:  That  is  objectionable. 

Senator  Moffitt:  I  will  bar  the  sanity  proposition.  A.  I  do  not  know 
as  I  do.  The  only  way  I  know  is,  I  have  seen  him  out  at  the  City  Plall 
there  while  I  was  City  and  County  Attorne3^     He  was  pointed  out  to  me. 

The  Chairman:  Do  you  know  what  his  reputation  is  in  the  community 
in  which  he  lives  for  truth  and  veracity?  A.  Well,  I  was  answering  that 
in  my  own  way.  Judge.     I  was  going  to  say 

INIr.  Ellsworth:  The  question  is,  do  you  know  his  reputation  for  truth 
and  veracity  in  the  community  in  which  he  lives?  A.  I  have  heard  it 
discussed. 

Q.  Well,  do  you  know  what  his  reputation  is  for  truth  and  integrity  in 
the  community  in  which  he  lives?  A.  I  imagine  I  do  if  I  heard  it  dis- 
cussed. 
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Senator  Moffitt:  You  sa^-  you  heard  his  reputation  discussed?  A. 
Yes. 

Mr.  Ellsworth:  The  question  is,  whether  you  know  his  reputation  for 
truth  and  integrity,  or  not,  in  the  community  in  which  he  lives?  A.  Yes, 
I  know  it. 

Senator  Moffitt  :  What  is  it  ?     A.  Bad. 

Q.  Who  have  you  heard  discuss  his  reputation:  can  you  recollect?  A. 
Well,  I  know  a  good  many  clerks  around  in  the  City  Hall,  and  the}-  were 
discussing  it  there. 

Q.  In  what  regard  did  they  discuss  it?  A.  Well,  it  was  this  matter  in 
the  Assessor's  ofhce  that  had  been  spoken  of,  and  they  did  not  blame  him 
particularly  because  they  did  not  think  he  was  very  responsible.  He  was 
liable  to  go  off  on  tangents. 

Mr.  Ellsworth  :  What  matter  do  you  refer  to  as  occurring  in  the  Asses- 
sor's office  ?  A.  There  was  some  presentation  made  to  him  I  believe — 
something  of  the  kind,  and  the  clerks  around  the  Hall  were  discussing  it. 

Q.  As  a  silver-tongued  liar  or  something  of  the  kind?  A.  Yes;  I  think 
that  was  it. 

Q.  How  long  ago  was  that?  A.  18S1,  I  think,  five  or  six  years  ago.  I 
was  Assistant  District  Attorney  there  from  1882  to  1884.  I  think  it  was 
before  that  sometime.     I  am  not  quite  certain  of  the  time. 

Q.  That  is  what  you  refer  to  when  \'ou  speak  of  the  talk  among  his 
fellow  clerks  about  the  matter?  A.  That  was  the  one  particular  case. 
And  then  there  were  others  about  his  excitable  temperament,  etc. 


Senator  Frank  Moffitt. 

Recalled. 

Witness  :  Xow  I  want  to  make  one  statement  with  relation  to  Bill  Xo. 
1(5.  I  want  to  state  precisely  to  the  committee  what  bill  that  was,  so  that 
they  can  see  wherein  one  was  intentionally  interested  in  it.  My  object  in 
doing  this  is  to  show  that  all  the  money  interest  is  on  the  side  of  pusliing 
the  bill  forward.  It  should  be  called  a  bill  to  deprive  the  United  States 
Government  of  several  hundred  thousand  dollars  a  year  revenue,  and  to 
create  a  corruption  fund  to  encourage  smuggling.  I  objected  to  the  bill, 
the  only  result  of  which  would  be  to  divert  the  vast  sum  now  paid  as  duties 
on  opium  into  the  hands  of  Chinese  smugglers,  to  be  used  in  corrupting 
officials. 


George  Goodman. 

Sworn. 

The  Chairman:  Do  you  desire  to  make  a  statement  before  this  commit- 
tee in  regard  to  anything  that  has  transpired,  Mr.  Goodman?  Answer — 
Y'es,  sir.  I  was  told  yesterday  that  I  would  be  subpcenaed  in  regard  to  this 
matter,  if  I  had  any  evidence  against  Mr.  Smith  about  his  writing  letters 
or  sending  dispatches.  I  want  to  make  a  statement  in  regard  to  that. 
When  the  bill  for  laying^  artificial  stone  pavement  around  the  Capitol  was 
introduced,  a  few  days  afterwards  I  asked  Mr.  Smith  whether  he  could 
send  me  a  copy  of  the  printed  bill,  as  I  had  to  go  below.  He  sent  me  a 
copy,  but  he  sent  me  a  copy  of  the  wrong  bill.  It  was  an  appropriation 
of  -$2,000  for  laying  pavements  east  of  the  Capitol  grounds.  I  knew  posi- 
tively that  the  bill  that  called  for  a  pavement  called  onl}'  for  $5,000,  so  I 
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knew  that  was  not  the  bill;  so  I  wrote  him  a  few  lines  and  told  him  there 
must  be  a  mistake  about  that.  He  sent  me  a  copy  of  the  correct  bill.  I 
then  came  up  there,  and  this  is  all  I  have  in  my  possession — this  copy 
which  he  sent  me.     [Presents  the  bill  to  the  Chairman.] 

Mr.  Ellswoktii:  This  is  Mr.  Taylor's  bill,  No.  472,  introduced  February 
ninth,  and  relates  to  walks  to  be  constructed  of  concrete,  and  there  is  a 
note  here  on  top,  "  Made  a  mistake."  This  is  the  bill  recorded  for  passage 
and  now  on  file:  this  is  your  handwriting,  Mr.  Smith? 

^Ir.  Smith:  That  is  my  handwriting. 

Mr.  P]LLswoRTn:  That  was  on  the  bill  when  you  received  it?  A.  That 
was  on  the  bill  when  I  received  it. 

Q.  Did  you  ever  receive  any  letters  or  telegrams  from  INIr.  Smith  other 
than  the  one  you  have  stated?     A.  No,  sir. 

Q.  Are  you  the  owner  of  a  patent  for  laying  walks,  or  have  you  the  control 
of  a  patent  for  laying  this  concrete  or  cement  walk  ?  A.  We  have  a  patent, 
but  we  have  no  control  of  the  concrete  walk  altogether.  There  are  a  great 
or'any  other  parties  in  the  field  that  are  laying  concrete  pavements. 

Q.  Are  there  any  other  parties  in  this  State  that  could  compete  with  you, 
m  ny  other  person  connected  with  you,  for  laying  these  cement  walks,  with 
regard  to  this  particular  patent?  A.  Yes;  not  with  regard  to  the  particular 
patent  that  we  own,  but  there  a  great  many  that  lay  artificial  stone  walks. 

Q.  I  mean  the  walks  that  are  now  laid  under  your  patent,  or  the  patent 
under  which  you  act,  are  they  not?      A.  Yes,  sir. 

Q.  This  bill  is  to  lay  down  walks  in  a  manner  like  these  walks  are.  Is 
there  any  company  or  party  of  men  that  could  compete  with  you  in  laying 
down  walks  in  the  same  manner  like  these  walks?  A.  I  will  state  that 
two  years  ago — I  think  it  was  two  or  four  years  ago,  I  am  not  certain  whether 
it  was  two  or  four  years — there  was  a  bill  introduced  to  lay  part  of  the  walk 
around  the  Capitol. 

Q.  This  bill  is  to  lay  down  walks  under  this  patent,  and  in  the  same 
manner  like  these  Avalks  are.  Now,  my  question  is,  can  any  other  company 
except  your  own  company  compete  with  you  in  laying  down  these  walks, 
under  this  bill?  A.  There  were  five  different  companies  all  on  the  same 
kind  of  work  two  years  ago. 

Q.  This  bill  pro^'ides  that  the  walks  are  to  be  constructed  of  concrete 
and  laid  down  in  a  manner  like  and  of  a  quality  in  workmanship  equal  to 
the  concrete  walk  already  laid  down  in  front  of  and  westerly  of  the  Capital  ? 
A.  Yes,  sir. 

Q.  These  walks  in  front  of  and  westerly  of  the  Capital  were  laid  down 
under  the  patent  which  you  are  interested  in?     A.  Yes,  sir. 

Q.  Could  any  one'not  interested  in  that  patent  or  who  had  no  authority 
to  lay  walks  under  that  patent  take  the  contract  to  do  the  work  under  this 
bill?     A.  Yes,  sir. 

Q.  Under  this  bill  ?     A.  Yes;  under  this  bill. 

Q.  And  it  would  be  laid  down  in  like  manner  as  this  is  laid  down  here? 
A.  Yes,  sir. 

Q.  Have  not  you  always  claimed  that  any  one  who  attempted  to  lay  a 
walk  in  a  manner  like  that  walk  is  laid,  unless  they  did  it  under  the 
authority  of  the  owners  of  that  patent,  were  violating  the  patent?  A. 
That  is  if  they  insert  tarred  paper. 

Q.  Is  not  there  tarred  paper  inserted  in  these  walks?     A.  Yes,  sir. 

Q.  Can  any  one  make  a  walk  under  this  bill  if  it  should  become  a  law 
without  inserting  tarred*  paper  between  the  blocks?  I  ask  you  now  whether 
it  would  not  require  that  tarred  i)aper  to  be  inserted  between  the  blocks 
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if  walks  were  laid  down  in  accordance  with  the  provisions  of  this  bill  ? 
A.  It  was  not  so  held  three  years  ago. 

Q.  It  was  not  so  held?     A.  No,  sir. 

Q.  That  is  your  understanding  of  the  way  it  should  be  held  ?    A.  Yes,  sir. 

The  Chairman:  Did  you  lay  down  the  walks  two  years  ago  under  this 
approjDriation?     A.  Xo,  sir. 

Q.  \Vere  3-ou  interested  in  la}-ing  these  walks  around  this  building:  were 
you  in  any  way  connected  with  it?  A.  Yes.  sir;  most  of  them  were  laid 
in  that  way. 

Mr.  Ellsworth:  With  tarred  paper  between  the  blocks?     A.  Yes,  sir. 

Q.  Laid  under  Avhat  is  known  as  the  Schindler  patent?     A.  Yes.  sir. 

Q.  Can  any  work  be  done  in  accordance  with  the  terms  of  this  bill 
should  it  become  a  law.  without  it  was  done  under  the  Schindler  patent? 
A.  That  is  what  I  have  attempted  to  claim:  I  have  always  claimed  that 
it  could  not  be  done  except  under  the  Schindler  patent. 

Q.  Did  you  attempt  to  hold  it  by  law  suit?     A.  Yes.  sir. 

Q.  Where  they  used  tarred  paper?     A.  Where  they  used  tarred  paper. 

Q.  Have  not  the  decisions  of  the  Court  always  been  that  where  tarred 
paper  was  used  that  the  Schindler  patent  was  established?     A.  Yes,  sir. 

Q.  Except  it  was  laid  by  any  one  interested  in  that  patent  ?  A.  Yes. 
sir  ;  the  Courts  have  even  decided  that  where  it  is  laid  in  detached  blocks 
without  any  tarred  paper  it  was  an  infringement. 

Q.  If  the  cut  went  clear  through  the  block  and  some  other  substance  was 
used  besides  tarred  paper,  then  they  decided  that  it  was  an  infringement? 
A.  Yes,  sir. 

Q.  Then  how  could  any  one  else  compete  with  you  in  laying  walks  in 
front  of  this  Capitol?  A.  It  was  done  some  two  years  ago:  there  were 
several  parties  who  did  it  then. 

Q.  Did  you  sue  these  parties  for  infringing  on  your  patent?     A.  Here. 

Q.  Yes.     A.  No,  sir;  we  did  not. 

Q."  Two  years  ago  you  said  that  work  was  done  in  laying  sidewalks 
where  tari-ed  paper  or  other  substance  Avas  placed  between  the  blocks:  is 
that  so  ?     A.  Two  3-ears  ago.  yes. 

Q.  What  walks  were  they?     A.  Outside  on  the  walks  here. 

Q.  Around  this  building?     A.  Yes. 

Q.  Did  you  claim  at  that  time  that  it  was  an  infringement  on  your 
patent?  A.  Xo,  sir:  I  did  not  claim  that  it  was  an  infringement  on  my 
patent.  Before  the  contract  was  let  to  the  man  he  came  to  us  and  made 
arrangements  Avith  us  to  insert  the  tarred  paper  on  one  joint  only;  i.e., 
the  long  joint,  for  the  reason  that  the  State  Capitol  Commission — ^it  was 
proven  to  them  that  if  it  was  laid  in  this  manner,  without  any  tarred 
paper  between  the  joints,  that  it  would  crack,  and  they  went  to  the  con- 
tractor and  told  hini  that  if  he  could  make  arrangements  with  us  to  have 
ihe  tarred  paper  inserted,  to  do  so. 

Q  Then  the  contractor  was  compelled  to  come  to  you.  and  get  permis- 
sion to  lay  your  walk?     A.  Yes,  sir:  he  did. 

Q.  Theuhow  could  any  man  conform  to  that  bill  without  first  obtaining 
your  permission  to  lay  that  walk.  How  could  they  compete  with  you  in 
the  contract?     A.  If  a  man  understood  it  he  could  do  it. 

Q.  Then  there  is  a  way  to  get  around  your  patent,  if  they  are  able  to  find 
it  out?     A.  Well,  they  have  found  it  out  before. 

Q.  Did  you  say  the  contractor  was  compelled  to  come  to  you  and  pay 
rovaltv  before  he 'was  allowed  to  put  the.se  walks  down?     A.  Yes,  sir. 

Q.  Have  you  any  objection  to  telling  us  how  a  man  could  get  around 
vour  patent?     A.  No,  sir:  not  at  aU.     A  man  can  lay  walks  just  exactly 
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like  this  bill  is  drawn  up  to  call  for,  with  material  the  same  and  the  same 
workmanship  as  that  ah-eady  haid  down  around  the  Capitol  grounds,  with- 
out infringing  on  the  patent,  but  the  walk  would  be  a  perfectly  useless  one, 
because  it  would  crack,  undoubtedly.  Wherever  a  pavement  is  laid  under 
what  we  call  the  Schindler  style,  without  a  joint  is  split,  it  will  fall  away 
and  crack  across  it,  even  if  the  material  was  good;  and  the  pavement 
would  last,  yet  it  would  be  an  unsightly  pavement. 

Q.  Then  it  would  not  be  in  workmanship  and  manner  equal  to  this? 
A.  The  same  kind  of  work  may  be  used,  and  they  may  use  the  same 
material  in  doing  the  work,  yet  they  cannot  prevent  the  cracking;  the 
work  Avould  look  the  same  when  it  is  finished,  yet  at  the  same  time,  in  the 
course  of  six  months  or  a  year  it  would  show  cracks. 

Q.  Mr.  Goodman,  in  this  case  there  is  no  cut  going  clean  through  the 
block,  is  there?     It  is  not  in  detached  blocks?     A.  In  the  other  way,  no. 

Q.  In  your  way,  the  blocks  are  all  detached?     A.  Entirely. 

Q.  And  they  have  tarred  paper  between  them  ?     A.  Yes. 

Q.  In  this  method,  which  you  say  is  a  method  of  avoiding  the  patent, 
the  blocks  are  not  detached;  there  is  only  a  little  cut  on  the  top,  is  there 
not?     A.  They  can  be  cut — often  they  are  cut — halfway  through. 

Q.  However,  the  cut  does  not  go  clear  through?  A.  No,  sir;  not  en- 
tirely. 

Q.  So  that  the  bottom  of  the  pavement  is  solid?     A.  Yes;  solid. 

Q.  That  \V0uld  not  be  laying  the  walk  in  the  same  manner  as  these 
Avalks  are  laid  ?  A.  It  would  be  in  the  same  manner,  but  I  don't  think 
that  it  is  just  the  same  thing. 

Q.  As  I  understand,  one  is  a  solid  pavement,  and  the  other  is  the  de- 
tached blocks  with  tarred  paper  between;  do  you  call  that  laid  in  the  same 
manner?     A.  No,  sir;  it  would  not  be. 

Q.  Mr.  Goodman,  let  me  ask  you  a  question:  Suppose  these  cement  and 
sand,  of  which  these  walks  are  made,  I  presume,  were  laid  the  width  of 
this  room,  in  one  single  block — simply  putting  down  a  board  to  form  an 
edge,  of  course  on  the  top  of  the  walk  they  were  laying;  and  after  they  had 
laid  that  cement  the  width  of — whatever  the  walk  might  be,  and  simply 
marked  on  the  top,  by  laying  a  straightedge  and  taking  a  trowel  and 
marking  the  blocks  for  the  purpose  of  making  them  appear  as  blocks — 
would  that  he  in  the  same  manner  and  workmanship  as  your  walks  are 
laid,  with  tarred  paper  between?     A.  No,  sir. 

Mr.  Ellsworth:  One  question  more.  Was  this  bill  introduced  in  the 
Assembly  at  your  request  and  instigation  ?     A.  Yes,  sir. 

Q.  Wliom  did  you  request  to  have  it  done?  Did  you  have  any  talk 
with  Mr.  Shaen  or  Mr.  Falk  about  it?     A.  Not  a  word. 

Q.  Did  you  have  any  talk  with  Mr.  Smith  about  it  before  it  was  intro- 
duced ?  A.  I  spoke  to  Mr.  Smith  about  it  because  I  have  known  Mr. 
Smith  a  long  time;  I  knew  him  when  he  was  a  clerk  for  N.  A.  Wheaton, 
and  I  spoke  to  him  about  it,  and  he  said  that  he  would  see  about  it. 

Q.  And  he  said  that  he  would  see  about  it?     A.  Yes,  sir. 

Q.  Who  drew  the  lull  up?  A.  I  drew  it  myself;  that  is,  I  dictated  it 
to  a  friend  of  mine,  who  drew  it  up. 

Q.  What  was  Mr.  Sniitli  to  do  in  the  interest  of  this  bill?  A.  Nothing 
at  all. 

Q.  He  said  that  he  would  see  to  it?  A.  Oh,  I  thought  you  asked  me 
what  he  was  to  get. 

Q.  1  asked  you  what  he  was  to  do?  A.  He  was  only  to  introduce  it,  that 
was  all. 

Q.  To  introduce  it?     A.  Yes;  I  had  to  go  home  and  I  requested  him  to 
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go  to  Mr.  Taylor  or  Mr.  Carroll,  and  get  either  one  of  them  to  introduce  it. 
He  wrote  to  me  that  Mr.  Taylor  introduced  it. 

Q.  Was  that  all  Mr.  Smith  was  to  do  in  the  matter?  A.  Yes;  that  was 
all.  _       • 

Q.  And  there  was  no  consideration  to  be  given,  no  promise  made  to  him 
in  respect  to  it?     A.  No,  sir. 

The  Chairman:  Mr.  Goodman,  suppose  that  book  represents  a  walk  ten 
feet  wide — I  understand  you  to  say  that  you  have  no  patent  for  the  mixing 
of  the  cement  and  sand,  but  simply  with  regard  to  the  division  of  the 
blocks?     A.  In  the  mode  of  laying  the  pavement,  yes. 

Q.  The  mixing  of  artificial  stone  is  a  very  old  thing,  which  no  one 
could  get  a  patent  for?     A.  Yes. 

Q.  Now,  suppose  that  this  represents  a  room  ten  feet  wide — your  blocks 
are  about  two  by  three,  as  I  have  noticed  them,  in  front  of  the  Capitol? 
A.  Yes. 

Q.  And  suppose  a  mechanic  would  mix  a  concrete  of  cement  and  sand 
and  put  it  a  width  that  he  could  handle  and  work,  in  paving  that,  say 
three  feet  by  any  other  width,  as  mechanics  generally  do  in  laying  down 
these  things,  and  would  take  a  strip  of  board  and  lay  the  entire  width  of 
that  walk,  and  mark  it  with  a  trowel  just  on  top,  a  quarter  of  an  inch, 
do  you  consider  that  an  infringement  of  your  patent  ?  A.  We  did  at  first, 
but  the  Supreme  Court  decided  against  us. 

Q.  You  got  beat  at  that?     A.  Yes,  sir. 

Mr.  Ellsworth:  Have  you  ever  had  any  conversation  with  Mr.  Falk 
with  reference  to  this  bill  about  the  sidewalks?     A.  I  never  have. 

Q.  Did  he  ever  say  anything  to  you,  or  write  to  you,  or  telegraph  to  you? 
A.  No,  sir. 

Q.  Did  he  make  any  reference  to  the  bill  in  any  way?  A.  Not  the 
slightest  conversation.  I  do  not  know  him  only  merely  by  sight,  and  I 
never  spoke  to  him.  That  is  just  exactly  what  I  wanted  to  state  to  the 
committee.  I  never  spoke  to  him  in  regard  to  the  bill  at  all,  not  a  single 
word. 

Q.  Never  had  any  communication  with  him  or  from  him  on  the  sub- 
ject?    A.  No,  sir. 

Q.  As  to  Mr.  Shaen,  did  you  ever  have  any  communication  with  him 
or  from  him  upon  the  su])jec't?  A.  No  communication  at  all;  but  when  I 
came  up  here  last  Monday  he  approached  me  when  I  came  into  the 
Assembly  Chamber.  He  came  to  me  and  asked  me  what  I  was  doing 
there;  whether  I  had  a  bill.  I  told  him  yes,  and  that  is  all  I  have  ever 
spoken  to  him. 

Q.  He  merely  asked  you  if  you  had  a  bill  here,  and  you  told  him  yes  ? 
A.  Yes. 

Q.  Never  had  any  communication  with  him  other  than  that  on  the  sub- 
ject? A.  No,  sir;  and  I  want  it  distinctly  understood,  because  the  state- 
ment was  made  in  the  papers  that  he  said  there  was  a  "divvv  "  in  it.  Now, 
I  never  in  my  life  attempted  to  do  anything  of  the  kind  with  any  person. 
You  may  construe  the  bill  to  be  in  the  interest  of  the  monopoly,  or  some- 
thing of  that  kind,  and  I  will  wear  that  myself,  but  when  it  comes  to  the 
point  of  working  on  the  integrity  of  a  man,  I  emphatically  deny  it.  I  have 
never  spoken  to  any  living  man  to  give  him  a  cent  to  push  a  bill  through, 
up  or  down,  or  to  carry  it  through.     This  I  solemnly  swear  to. 

Q.  Do  you  know  Mr.  Smith's  character  for  truth  and  integrity  in  the 
community  in  which  he  lives?  A.  I  have  known  him,  I  think,  say,  six  or 
seven  years,  maybe  eight  years. 

Q.  Do  you  know  his  reputation  for  truth  and  integrity  in  the  community 
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in  which  he  resides;  among  his  associates?  A.  Well,  that  is  a  hard  ques- 
tion to  answer.  In  some  cases  I  have  known  that  he  did  not  tell  me  the 
exact  truth. 

Q.  I  am  not  asking  you  whether  ho  told  you  the  truth  or  not.  1  am  ask- 
ing you  if  you  know  his  reputation  in  the  community  in  which  he  resides, 
or  among  his  associates  generally?     A.  ?so,  sir;  I  do  not. 


Frank  INIarston. 

Sworn. 

The  Chairman:  Mr.  Marston,  some  evidence  has  been  introduced  here 
in  regard  to  a  conversation  that  you  had  with  Senator  Moftittinthe  barber 
shop.  Will  you  tell  what  took  place  at  that  time?  Answer — Well,  this 
was  some  few  days  ago — I  don't  know  how  long  ago — Senator  Moftitt  was  in 
the  barber  shop  and  had  just  got  up  from  the  barber's  chair;  I  was  just 
starting  out  and  he  called  me  over  to  where  he  was,  and  says:  ''  Frank, 
who  runs  the  file  ?"  I  said  "  Ed.  Smith."  "  Well,"  he  said,  "  I  want  to  see 
him."  That  was  about  all  that  was  said,  and  I  started  out  because  I  was 
in  a  hurry  any  way. 

Q.  That  was  all  that  was  said?  A.  That  was  all  that  was  said  at  that 
time. 

Q.  Simply  a  question  was  asked  you?  A.  Yes,  he  asked  me  who 
handled  the  file,  and  I  told  him  Smith. 

Q.  Did  you  ever  hear  any  conversation  between  Mr.  Smith  and  Mr. 
Mofidtt  at  the  desk  in  the  House  at  any  time?  A.  No,  I  never  heard  any 
conversation;  I  saw  Senator  jNIofiitt  here  at  the  desk  one  day,  but  I  never 
listened  because  there  are  so  many  coming  up  here  that  I  never  pay  any 
attention.     I  am  busy  writing  on  my  books  all  the  time. 

Q.  Do  you  know  anything  about  the  attempt  to  change  the  file?  A. 
No,  nothing;  I  was  away  at  the  time,  and  all  I  know  is  hearsay;  I  think 
that  it  was  a  day  or  two  afterwards.  I  don't  know  one  iota  about  that 
because  I  was  away  at  the  time. 

Q.  Do  you  know  of  any  offers  of  money  having  been  made  at  any  time, 
or  of  any  attempts  having  been  made  to  change  the  files  of  the  Assembly? 
A.  Not  of  my  own  knowledge.  I  have  nothing  to  do  with  the  files,  and  a 
man  can  come  up  and  talk  for  a  half  hour  with  Mr.  Smith  and  I  don't 
pay  any  attention  to  it,  because  I  have  become  so  used  to  that,  having 
heard  the  members  talk  on  the  floor  so  much. 

Q.  You  have  nothing  to  do  with  the  file?  A.  Nothing  to  do  with  the 
file  at  all;  never  handled  it. 

Q.  You  are  the  Journal  Clerk?  A.  No,  I  am  Assistant  Clerk  at  the 
desk.  I  have  the  register  there.  The  bills  come  first  to  Brandon,  and  he 
enters  them  on  the  book,  and  whatever  that  is  1  put  it  in  the  register. 

Q.  You  register  the  bills  as  they  pass?     A.  Yes.  sir. 

Q.  If  they  compared  your  register  with  the  bills  as  they  pass  through 
the  House  and  there  were  changes  in  the  file,  could  it  be  told  from  your 
books?     A.  No. 

Q.  You  are  not  the  Journal  Clerk?  A.  No,  I  have  nothing  to  do  with 
that. 

Q.  Do  you  know  anything  in  connection  with  this  investigation  that  this 
connnittee  ought  to  know?  A.  I  do  not  know  any  one  thing.  No,  sir;  all 
I  know,  I  know  from  hearsay. 

(i.  Well,  hearsay  is  not  evidence.     A.  Well.  I  don't  know  anytliing. 

Mr.  Smith:  Mr.  Marston,  how  long  ago  did  you  meet  Senator  Moffitt 
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in  the  barber  shop?  A.  Oh,  I  should  judge  it  was  a  week  or  two 
weeks  from  last  Friday  night.  It  was  Wednesday  night,  I  think.  I  was 
going  to  one  of  those  Wednesday  night  parties  they  have — club  parties — 
and  I  think  it  was  Wednesday  night,.  It  was  a  week  or  two  weeks  from 
last  night. 

Q.  Was  it  before  this  committee  was  appointed?     A.  Oh,  yes. 

Q.  How  long  before  this  committee  was  appointed,  do  you  suppose?  A. 
Well,  I  don't  know.  It  was  before  that  time  ten  or  twelve  days,  I  should 
judge. 

Q.  Ten  or  twelve  days  before  the  committee  was  appointed  ?  A.  Well, 
I  say  about  that  time.     Say  a  week  or  so  from  last  Wednesday  night. 

Q.  The  next  time  j'ou  saw  Mr.  Moffitt,  where  did  you  see  him?  A.  It 
was  either  the  next  day  or  the  day  following,  I  saw  him  come  up  to  your 
desk,  and  saw  him  talk  to  you. 

Q.  Did  he  speak  in  a  loud  tone  of  voice  or  in  a  low  tone?  A.  I  could 
not  say,  I  did  not  notice  him  until  he  was  going  away. 

Q.  After  he  left  the  desk  what  did  you  say  to  me?  A.  Oh,  I  in  a  joking 
way 

Q.  Tell  me  what  you  said  to  me.     A.  I  don't  know  what  it  was  myself. 

Q.  You  repeated  it  to  me  last  night.  A.  I  said  to  you,  ''  Wlw  don't  you 
let  me  fix  that  with  Moffitt."  I  said:  "  If  there  is  anything  in  it  I  will  get 
it  out."     You  know  that  I  was  curious  to  find  out  what  it  was  about. 

Q.  Then  what  did  I  say  to  3^ou  ?  A.  I  forget  exactly  the  conversation 
now.  You  said  I  don't  know  about  it,  and  I  offered  to  bet  something  I 
knew  about  it.  I  was  kind  of  joshing  you  to  find  out  because  I  knew 
Frank  very  well  and  I  wanted  to  find  out  what  it  was. 

Q.  What  did  I  say  to  you  ?  A.  You  said  something  and  I  told  you  that 
I  would  bet  3'ou  five  dollars  that  I  did  know,  and  then  it  kind  of  dropped. 

Q.  The  next  time  you  saw  Mr.  iSIoflitt,  at  the  end  of  the  desk,  how  long 
was  that  after  that  time?  A.  Well,  I  don't  know  that  I  saw  him  again; 
the  only  thing  I  saw  was  a  letter  which  you  addressed  to  him,  and  I  picked 
it  up.  and  vou  said  it  was  private,  and  I  laid  it  back  there. 

Q. '  What  did  I  do  with  it?     A.  I  don't  know. 

Q.  You  saw  a  letter  addressed  to  Senator  Moffitt  a  few  days  after  that? 
A.  No,  longer  than  that.  I  don't  know  how  many  days  after  that  it  was. 
I  could  not  say  whether  it  was  two  or  three  days  afterwards.  I  know  I 
saw  it  some  time  afterwards. 

Q.  It  was  a  letter  addressed  to  Senator  INIoffitt  and  you  wanted  to  see  the 
contents  and  I  would  not  let  you  see  it?     A.  Yes,  I  will  say  that. 

Q.  At  the  time  that  Mr.  JNIoffitt  first  came  to  the  desk  that  morning  that 
you  say  we  had  the  josh,  what  was  your  opinion  ?  A.  Oh,  •  I  never  thought 
anything.     There  are  men  going  up  there  any  time. 

Q.  When  you  asked  me  that,  I  refused  to  tell  you  what  bill  he  was  speak- 
ing about,  did  I?  A.  Yes,  sir;  I  did  not  derive  anv  information  from  you 
at  all. 

The  CHAiR:srAN  :  Did  you  ever  know  what  bill  was  being  spoken  of? 
A.  I  did  not.     I  don't  know  only  what  I  have  heard  since. 

Q.  You  don't  know  what  bill  they  were  talking  about?     A.  No,  sir. 

jNIr.  Smith  :  Whenever  any  bill  was  on  file,  and  anybodv  drew  my  atten- 
tion to  it,  all  the  boys  knew  it,  did  they  not?  A.  If  it  is  of  a  very  serious 
nature  they  did,  because  you  are  a  very  loud  talker,  Ed.,  and  you  get 
excited  pretty  easy,  and  as  I  sit  right  opposite  to  you  I  can  hear.  I  know 
that  you  are  a  kind  of  dictionary  for  all  of  us,  because  I  am  not  posted 
much,  and  if  there  was  a  dispute  about  anything  we  would  ask  Mr.  Smith 
about  it. 


107 

Q.  \\'cll,  Marston,  do  you  remember  one  day  Mr.  Moffitt  coming  ov^er  to 
the  end  of  the  desk  and  commenced  jawing  at  me  for  not  doing  anything, 
and  I  laid  it  on  to  you  for  giving  it  away,  and  I  turned  around  and  looked 
you  in  the  face?  A.  I  don't  remember  ever  seeing  Mr.  Moffitt  there  but 
that  day. 

Q.  You  are  positive  of  that,  are  you?  A.  I  don't  remember  of  seeing 
him  there  but  one  time  at  the  desk. 

Q.  I  never  charged  you  with  giving  away  the  business  to  Moffitt  at  that 
time?    A.  Xo. 


Albert  Hart. 

Sworn. 

Q.  Will  you  state  to  the  committee  an}i:hing  you  know  in  regard  to 
requests  of  any  kind  to  advance  bills?  Answer — ^The  only  conversation 
that  I  ever  had  in  my  life  with  Mr.'  Smith  in  regard  to  that  bill  was  one 
morning;  it  was  in  the  Assembly  Chamber,  preparatory  to  getting  my  min- 
utes, I  said,  "  Ed.,  how  is  it,  I  see  this  bill  one  morning  away  up  at  the  head 
of  the  file  and  the  next  morning  it  is  always  at  the  foot  ?  "  '"  Well,"  he  says, 
"I  have  a  bill  of  the  same  nature,  but  the  Assembly  is  constantly  changing 
bills,  and  that  is  the  reason  for  its  misplacement."  That  i»  the  only  con- 
versation that  ever  transpired  between  myself  and  Mr.  Smith  on  that  or 
any  other  subject,  and  there  was  nothing  said  about  moving  bills  or  shov- 
ing bills  up  or  down  from  places  on  the  files  in  any  way. 

Q.  You.  were  merely  making  inquiries?     A.  Yes,  sir. 


A.  E.  Bruck. 

Sworn. 

The  Chairmax:  Were  you  present  and  heard  any  conversation  passing 
between  Senator  Moffitt  and  Mr.  Smith,  the  Clerk  of  the  Assembly? 
Answer — I  was  present  when  a  few  words  passed  between  them. 

Q.  Will  you  please  detail  in  as  concise  a  manner  as  possible  the  conver- 
sation between  these  two  gentlemen.  A.  I  was  sitting  on  the  railing  of 
the  lobby  one  evening  when  ^Ir.  ^Moffitt  passed  Mr.  Smith  and  Mr.  Smith 
spoke  to  him;  I  think  asked  him  for  some  money,  if  my  recollection 
serves  me  right,  and  some  words  transpired,  I  don't  recollect  just  what  they 
were  now.  I  heard  the  remark  made,  "You  have  knocked  vourself  out  of 
$75  and  me  out  of  .$200." 

Q.  You  heard  tlie  remark  about  $75  and  $200?  A.  "You  have  knocked 
yourself  out  of  $75  and  me  out  of  $200." 

Q.  Just  tell  us  who  made  that  remark?  A.  ]Mr.  Moffitt  made  that 
remark,  and  that  was  the  language. 

Q.  You  say  that  ^Ir.  Moffitt  made  the  remark  to  Smith  that  he  had  lost 
$75?  A.  No,  sir;  not  lost.  He  said,  "  You  have  knocked  yourself  out  of  $75 
and  me  out  of  $200."     That  is  the  best  of  my  recollection. 

Q.  Knocked  yourself  out  of  $75  and  me  out  of  $200?  A.  Yes,  sir;  that 
is  about  the  language. 

Q.  Do  you  remember  about  what  time  it  was;  how  long  ago?  A.  I 
think  it  was  the  latter  part  of  last  week. 

Q.  About  the  latter  part  of  last  week?     A.  Yes. 

Q.  Was  Senator  Moffitt  alone  at  the  time,  or  were  there  some  other 
persons  with  him  ?  A.  ^ly  recollection  is  that  there  were  several  parties 
in  the  lobby  at  the  time. 
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Q.  Do  you  know  any  of  these  persons  ?  A.  I  do  not.  I  did  not  pay 
much  attention  to  it.  I  was  not  thinking  much  about  it.  I  did  not  notice 
who  was  about. 

Q.  AVas  that  all  that  passed  between  Mr.  Moffitt  and  Mr.  Smith  ?  A.  I 
could  not  say  now. 

Q.  That  is  all  you  heard  ?  A.  That  is  all  I  heard  about  the  $75  and 
the  $200. 

Senator  Moffitt:  When  do  you  fix  the  time ?  A.  My  recollection  is  it 
was  the  latter  part  of  last  week. 

Q.  It  might  have  been  Thursday  or  Friday?  A.  Somewhere  about 
that  time  of  the  week.     Yes,  sir;  that  was  my  recollection. 

Q.  Were  you  present  at  the  meeting  the  other  night  when  Mr.  Smith 
referred  to  Mr.  Schwartz  as  being  present  ?  A.  jSIo,  sir;  I  was  not.  I  have 
not  been  present  at  any  of  the  meetings  except  the  first. 

Q.  This  is  the  same  meeting  that  vou  referred  to  the  other  night,  Mr. 
Smith? 

Mr.  Smith  :  Yes,  sir. 

Senator  Moffitt  :  This  was  in  the  lobby  of  the  Assembly,  was  it  ?  A. 
Yes,  sir. 

Q.  Did  I  say  this  in  a  loud  voice  ?     A.  Yes,  sir. 

Q.  In  the  presence  of  several  parties  ?     A.  Yes,  sir. 

Q.  Did  you  know  what  I  referred  to?     A.  No;  I  had  no  idea. 

Q.  Do  you  know  what  INIr.  Smith  referred  to?     A.  No,  sir. 

Q.  You  heard  me  refuse  to  loan  him  money,  you  heard  that  much  of  it, 
did  you  ?     A.  I  think  you  did  refuse  him. 

Q.  Did  I  approach  Smith,  or  did  Mr.  Smith  approach  me  first?  A.  I 
think  he  spoke  to  you. 

Q.  He  approached  me  first,  did  he?     A.  Yes. 

'Q.  And  asked  me  for  a  loan?     A.  That  is  my  recollection  of  it. 

Q.  And  I  declined  to  give  him  the  loan?  A.  I  think  you  did.  I  could 
not  positively  say,  but  I  think  you  did. 

Q.  If  I  was  talking  in  a  loud  tone  of  voice  you  could  hear?     A.  Yes. 

Q.  Then  something  was  said  about  $75  and  $100  was  there?     A.  Yes. 

Q.  Do  you  know  what  that  $75  or  $200— it  was  $200?     A.  $200,  yes. 

Q.  Do  you  know  what  that  $75  or  $200  referred  to  at  all?  A.  No,  sir; 
I  have  no  idea  what  it  referred  to. 

Q.  Did  Smith  tell  you  what  it  referred  to,  or  what  it  had  reference  to? 
A.  I  don't  recollect  that  he  did,  sir. 


W.  A.  Ennis. 

Recalled. 

The  Chairman:  Is  that  your  writing?     Answer — Yes,  sir. 

Q.  Will  you  read  that  letter,  and  the  signatures?  A.  "WV,  the  under- 
signed clerks  in  the  Assessor's  office.  City  and  County  of  San  Francisco, 
do  hereby  certify  and  voluntarilly  declare  that  the  resolutions  published 
in  one  of  the  daily  journals  of  this  city,  descriptive  of  the  alleged  traits  of 
character  of  E.  J.  Smith,  Esq.,  were  not  intended  for  publication,  and  did 
not  reflect  the  serious  convictions  of  our  minds  respecting  his  general  charac- 
ter. The  purpose  aimed  at  was  simply  to  perpetrate  a  huge  joke  at  his 
personal  expense,  prior  to  his  announced  departure  for  Sacramento;  and 
lest  the  publicity  already  given  should  create  a  wrong  impression  we  do 
therefore,  of  our  own  motion,  cheerfully  subscribe  to  the  true  construction 
which  should  be  given  the  resolutions  as  published:  Wm.  H.  Emil,  Harry 
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Thorn,  M.  C.  Southard,  John  T.  Foley,  A.  C.  Berthier,  Henry  C.  Doyd,  G. 
B.  Mackrett,  T.  H.  Douglass,  M.  F.  Shaugnessv,  Fred.  J.  Pareells,  John  T. 
Meagher,  A.  Small,  A.  Kronberg  (212  Ellis  Street),  W.  H.  Barry,  John  J. 
Doyle,  E.  B.  Gorman.  C.  B.  Edwards,  Chas.  H.  McGreavv,  Alfred  A. 
^IcGill. 

'"San  Francisco,  Cal.,  April  3, 1881. — Dear  Ed:  I  send  herewith  a  paper, 
the  reading  of  which  you  Avill  fulh'  understand.  I  wish  it  distinctly  under- 
stood that  I  never  signed  the  original  published  in  the  '  Post.'  I  have 
used  my  best  endeavors  to  have  all  the  ])oys  sign  the  paper,  and  you  can 
have  it  published,  but  on  condition  that  the  names  are  not  affixed.  I 
have  given  my  word  that  they  shall  not  be  published,  and  I  sincerely  trust 
you  will  bear  me  out.  Trusting  you  will  have  all  the  prosperity  that  a  boy 
like  yourself  deserves,  I  am  yours,  Ennis. 

"'  P.  S. — You  will  understand  that  if  our  names  should  be  published,  it 
would  jeopardize  our  position,  so  I  trust  to  your  honor  that  you  will  not 
use  our  names,  should  you  see  fit  to  publish  the  same.  Now,  Ed.,  I  am 
seeing  you  through  on  this  thing — do  likewise  by  me.     Yours,  E." 

Q.  That  is  correct,  is  it?     A.  That  is  correct. 

Mr.  Smith:  Mr.  Ennis,  did  you  testify  this  morning  attacking  my  char- 
acter for  truth  and  varacity?     A.  Yes. 

Q.  Since  that  letter  has  been  written,  how  many  times  have  you  seen 
me  or  heard  of  me  ?  A.  Oh,  I  have  not  seen  a  great  deal  of  3^ou  except  up 
in  Sacramento,  before  I  saw  you  in  the  Assessor's  office. 

Q.  You  did  not  see  me  from  the  time  I  was  in  the  Assessor's  office,  in 
1881,  until  you  saw  me  this  time  in  Sacramento?  A.  Oh,  yes;  I  have  met 
you  several  times. 

Q.  When  did  \'ou  meet  me?     A.  I  could  not  say. 

Q.  Continuously?     A.  No,  sir;  not  continuously. 

Q.  When  did  you  first  see  me  after  you  wrote  that  letter?  A.  I  could 
not  say. 

Q.  When  did  you  first  hear  of  me  ?  A.  I  heard  of  you  a  great  many 
times. 

Q.     Was  it  within  one  year  afterwards?     A.  I  should  judge  so. 

Q.  Where  did  you  hear  of  me?  A.  I  could  not  say.  I  heard  you  were 
in  Portland  the  last  time  I  heard  of  you. 

Q.  Well,  I  want  to  know.  Was  it  within  one  3^ear  after  you  wrote  that 
letter  that  you  heard  of  me  ?     A.  I  could  not  say. 

Q.  What  did  you  base  your  testimony  on  this  morning,  that  you  heard 
my  character  spoken  of?  A.  I  did  not  say.  I  told  the  gentlemen  here — 
this  gentleman  here  cross-examined  me — I  told  him  that  in  the  community 
in  which  you  lived  I  could  not  testify.  I  could  only  testify  in  regard  to 
the  place  where  I  have  known  you  in  San  Francisco — that  was  in  the 
Assessor's  office; 

Q.  At  the  time  this  letter  was  written  ?  A.  Yes,  I  remember  distinctly — 
of  course,  I  did  not  remember  that  letter,  but  now  I  remember  distinctly 
about  that  letter.  Mr.  Smith  came  to  me  and  several  parties  came  to  me 
and  said  if  the  letter  was  pul^lished  in  the  "  Post " — it  comes  freshly  to  my 
memory  that  Mr.  Ed.  Smith  come  to  me  himself  about  it.  and  I  remember 
distinctly  now  that  you  said  that  you  would  lose  a  position  tliat  you  were 
seeking  here  in  Sacramento.  T  then  says  to  the  boys:  "  By  Jove,  it  would 
not  do  to  do  anything  to  injure  him  in  getting  his  position,  and  I,  for  one, 
do  not  propose  to  place  myself  in  a  position  that  would  jeopardize  any  man 
from  making  a  living."  And  on  the  strength  of  that  I  wrote  those  letters 
at  the  dictation  and  at  the  request  of  the  Board. 

Q.  Mr.  Ennis,  have  you  accounted  for  that  statement  in  that  letter  of 
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yours,  "  I  here-^vith  send  a  paper,  the  reading  of  which  yon  will  fully  under- 
stand ?  "  This  lettter  was  sent  to  me  in  San  Francisco.  ' "  I  wish  it  distinctly 
understood  that  I  never  signed."  A^'hat  did  a'ou  mean  b}'  that  in  conjunc- 
tion with  what  you  have  just  said?  You  have  it  here,  I  never  signed  the 
original  published  in  the  "Post?"     A.  I  never  signed,  did  I? 

Q.  Then  why  did  you  take  the  interest  in  it  that  you  did?  A.  I  did  not 
take  any  interest  in  it.  I  did  it  just  as  all  the  rest  of  the  bo^'s  did  in  the 
ofhce. 

The  Chairman:  Did  you  consider  that  the  resolutions  passed  there,  and 
which  have  been  referred  to  here,  was  simply  a  matter  of  lark  between  the 
clerks?  A.  Now  that  this  question  has  come  up.  I  will  just  tell  you  the 
whole  thing.  Mr.  Ed.  Smith  had  been  around  several  of  the  boys  and  got 
some  money  of  the  boys  in  the  Assessor's  office,  and  he  had  guaranteed  on 
several  occasions  to  furnish  them  with  the  monev  and  to  meet  them  at 
certain  places,  and  the  boys  had  been  there  at  the  places  of  appointment, 
and  every  noAV  and  then  you  would  hear  one  of  them  say.  '"  Where  is  Smith  ?  " 
Another  one  would  say,  '"  What  do  you  want?"  Well,  he  would  say.  "He 
had  an  appointment  to  meet  me  here."  And  these  things  all  combined,  and 
other  stories  that  were  told  around  there  about  him.  the  boys  got  together 
and  drew  this  thing  up. 

Mr.  Ellsworth:  You  say  that  you  wrote  this  letter  and  got  up  this  tes- 
timonial document  that  has  been  read  here,  at  the  suggestion  of  other 
clerks  in  the  office?  A.  I  did.  yes:  I  did,  most  assuredly;  and  at  the  sug- 
gestion of  Mr.  Smith,  himself  He  came  to  me  and  he  says,  '•  This  thing 
will  hurt  me,"  and  he  says.  ■"  I  do  not  want  to  lose  a  job  there,"  and  he  felt 
very  sorry  of  it,  and  at  the  time  I  felt  sorry  over  it.  too.  to  think  that  any- 
body would  lose  a  job.  And  at  the  solicitation  of  the  other  boys  I  drew 
up  that  letter. 

Mr.  Smith:  Mr.  Eimis.  you  have  testified  that  all  you  knew  about  my 
reputation  was  this  thing  in  the  Assessor's  office,  and  Mr.  ^^'elle^  testified 
that  all  he  knew  about  my  reputation  was  this  act  in  the  Assessor's  office? 
A.  Mr.  Weller?  I  do  not  know  the  gentleman. 

Mr.  Smith:  Do  you  know  any  of  the  facts  of  the  matter  upon  which 
this  letter  was  written  and  the  resolutions  were  based,  as  to  whether  there 
was  anything  wrong  about  it?     A.  How  do  you  mean? 

Q.  You  say  it  was  all  a  joke?  A.  Xo,  I  say  that  you  were  a  man  that 
prevaricated  a  great  deal  around  the  office,  to  everybody.  You  know  that 
yourself,  and  you  cannot  deny  those  facts. 

The  Chairman:  Did  the  committee  understand  you.  then,  in  sa\"ing  that 
you  wrote  this  letter  and  this  paper,  with  a  design  of  deceiving  the  people 
here,  and  giWng  the  position  to  an  unworthy  man?  A.  If  that  construc- 
tion can  be  placed  upon  it.  why,  yes.  I  would  not  injure  any  man,  for  a 
man  is  liable  to  prevaricate,  as  a  matter  of  course.  He  came  to  us  and 
said,  "  Of  course,  I  will  lose  the  position."  .A  man  is  liable  to  reform,  I 
cannot  tell;  I  do  not  believe  that  every  man  is  bad. 

Q.  Then  you  had  no  hesitation  in  getting  up  this  paper  and  signing  it 
and  obtaining  the  signatures  to  deceive  the  Legislature  or  State  officers  in 
appointing  a  man  to  a  position  that  you  believed  to  be  unworthy  of  the 
trust.  Is  that  the  way  I  am  to  understand  you?  A.  Xo.  I  do  not  think 
3'ou  can  understand  it  that  way. 

Q.  Did  you  consider  that  paper  to  be  stating  the  truth  when  you  wrote 
it?  Did  you  understand  at  the  time  you  wrote  that  paper  and  this  letter 
to  be  the  facts  and  the  truth?  A.  Well,  I  will  tell  you,  if  a  man  prevari- 
cates on  every  occasion  without  an  intention  of  injuring  anybody.  I  would 
not  consider  that  he  was  not  responsible  for  holding  a  position.     There  are 
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different  kinds  of  lies.  A  man  can  lie  with  the  intention  of  injuring  a  man, 
and  the  man  can  lie  just  for  the  sake  of  lying. 

Q.  Then  if  this  paper  was  a  lie  it  would  be  a  simple,  innocent  letter  that 
might  deceive  the  State  officers  or  Legislature  in  appointing  Smith.  Is 
that  the  construction?  A.  "Well,  I  did  not  know  anything  aliout  the  posi- 
tion that  he  was  going  to  occupy  or  whether  he  had  anything  to  do  with 
the  Legislature  or  not.     That  is,  as  far  as  he  is  concerned. 

^Ir.  Ellsworth:  I  thought  you  stated  that  you  understood  he  was 
seeking  a  position  as  Assistant  Clerk?  A.  As  Clerk  or  Assistant  Clerk,  I 
do  not  know  which. 

Q.  Then  you  knew  it  had  something  to  do  with  the  Legislature?  A. 
Oh,  certainly,  undoubtedly,  but  what  he  had  to  do  with  the  members  I 
did  not  know  at  the  time. 

Mr.  Smith:  Is  it  not  a  fact,  Mr.  Ennis,  that  I  was  a  candidate  for  a 
position  at  the  Legislature?     A.  Only  from  what  3'ou  told  me. 

Q.  Are  you  not  positive  now  that  that  letter  was  dated  in  April,  1881, 
and  it  was  the  extra  session  in  Governor  Perkins'  term  and  I  had 
resigned  my  position  in  the  Assessor's  office  to  come  up  here  and  occupy  a 
position  as  Assistant  Secretary  of  the  Senate  ?     A.  I  could  not  say. 

Q.  You  stated  that  I  was  a  candidate.  How  do  you  know  that  I  was  a 
candidate?  A.  You  told  me  that  you  Avere  a  candidate.  I  have  got  your 
word  for  that. 

Q.  It  was  the  extra  session?  A.  I  do  not  know  whether  it  was  the 
extra  session  or  not;  of  course,  you  know  better  about  that  than  I  do. 


Senator  Moffitt. 
Recalled. 

The  Chairman  :  Do  you  think  that  this  opium  bill  was  raised  out  of 
its  file  ?     Answer — Yes,  I  do.     I  made  that  statement  this  morning. 


Mrs.  S.  M.  Gilmore. 

Sworn. 

Mr.  Smith:  You  are  my  mother,  are  you  not?     Answer — Yes. 

Q.  "Will  you  state  the  first  position  that  I  occupied  when  you  took  me 
from  school?     A.  You  were  first  clerk  for  Mr.  Wheaton. 

Q.  Please  state  how  long  I  worked  for  him?  A.  Well,  really,  I  forget 
now;  but  you  worked  for  him  until  I  had  to  take  you  away  on  account  of 
your  health. 

Q.  What  was  my  age  at  that  time?     A.  You  were  fourteen. 

Q.  You  took  me  away  from  him?     A.  Yes. 

Q.  For  what  reason?  A.  Your  health  was  bad,  and  we  had  to  send  you 
to  San  Jo.se  for  your  health. 

Q.  How  long  did  I  remain  in  San  Jose?  A.  Well,  I  cannot  just  exactly 
recollect.     I  know  you  staA'ed  there  until  you  felt  better. 

Q.  When  I  came  back,  where  did  I  go  to?  A.  Well,  you  came  home, 
and  Mr.  Bell,  President  of  the  gas  company.  I  went  to  see  him — he  had 
been  an  old  boarder — and  asked  him  if  he  could  get  a  position  for  Ed.  in 
some  law  office.  He  could  not  go  back  to  school  because  his  health  was 
too  bad.  He  said,  "'  Yes,  I  will  do  all  I  can  for  him; "  and  he  told  him  to 
come  down  to  his  office.     He  went  to  work  for  Mr.  Wheaton. 
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Q.  How  long  did  I  work  for  INIr.  Wheaton  before  Mr.  Scrivner  went  in 
with  him?     A.  I  think  about  seven  j^ears. 

Q.  After  Mr.  Scrivner  went  in  partners  with  him  how  long  did  I  work 
for  Wheaton  &  Scrivner?  A.  I  could  not  tell  how  long.  You  worked 
there  until  you  left  yourself. 

Q.  Can  you  tell  when  I  left?  A.  Well,  I  could  not  tell;  it  was  several 
years. 

Q.  Was  it  when  I  came  up  here  to  be  Assistant  Clerk  of  the  Senate  ? 
A.  I  think  you  left  there  to  come  up  here  to  the  Senate. 

Q.  You  have  seen  Mr.  Wheaton  several  times  since  then?  A.  A  good 
many  times. 

Q.  How  did  he  speak  of  me?  A.  Always  spoken  of  you  in  the  very 
best  of  terms.  He  told  me  that  he  was  very  sorry  that  you  ever  left  him 
and  went  into  the  Legislature;  and  if  he  had  stayed  with  him  he  would 
have  been  a  different  young  man  altogether;  that  he  was  a  good,  steady 
young  man,  and  had  intrusted  him  with  all  his  money  and  everything 
while  he  was  gone  to  Washington  to  attend  to  his  business.  And,  of  course, 
there  is  a  great  deal  more  that  I  cannot  just  recollect. 

Q.  Then,  after  I  left  Mr.  Wheaton  and  came  up  here,  I  went  to  San 
Francisco.  How  long  was  I  out  of  work  ?  A.  I  do  not  know  how  long 
you  were  out  of  work. 

Q.  Well,  following  September,  1881,  what  happened  ?  A.  Well,  I  advised 
you  to  drop  politics  and  get  some  place  and  go  out  of  San  Francisco. 

Q.  What  did  Mr.  Clilmore,  my  stepfather,  do?  A.  I  spoke  to  Mr.  Gil- 
more  and  asked  him  if  he  could  not  get  anything  for  you  to  do,  and  he 
said  he  would  try  and  do  what  he  could.  He  made  his  trip  and  came 
down  and  I  went  down  to  meet  him  and  Ed.  went  down,  and  when  Ed. 
got  aboard  of  the  steamer  I  says  to  my  husband,  "  Have  you  succeeded  in 
getting  Ed.  a  position?"  He  says,  "I  have  if  he  will  accept  of  it  at  $50 
a  month."  He  says,  "  If  he  accepts  of  it  he  has  got  to  telegraph  right 
away."  So  I  called  Ed.  and  told  him  what  Mr.  Gilmore  repeated,  and  he 
said,  ''  I  believe  I  will  go."  The  steamer  always  remained  five  days.  So 
my  husband  got  him  his  pass  and  took  him  up  to  Portland  and  he  went 
to  work  the  second  day  after  he  arrived  there,  and  he  was  thought  a  great 
deal  of  and  I  never  knew  of  him  doing  anything  wrong.  Of  course  there 
are  not  any  young  men  that  do  not  do  things  that  their  mothers  do  not 
know. 

Q.  After  I  quit  work,  what  company  did  I  go  to  work  for  in  Portland, 
Oregon.     You  came  up  and  saw  me  once?     A.  Yes. 

Q.  What  company  was  I  working  for?  A.  Oregon  Railroad  and  Navi- 
gation Company. 

Q.  After  1  quit  their  employment  did  I  immediately  go  to  work  for  a 
branch  of  that  company,  called  the  Pacific  Coast  Steamship  Company? 
A.  Yes,  as  purser  for  their  company,  on  the  "  Gipsy."  I  met  you  down  at 
Astoria. 

Q.  What  was  the  reason  of  my  leaving  the  ship.  Was  it  because  I  was 
discharged,  or  because  the  ship  was  ordered  back  to  San  Francisco?  A. 
The  ship  was  ordered  back  to  San  Francisco. 

Q.  And  I  was  left  in  Portland?     A.  You  were  left  in  Portland;  yes. 

Q.  If  I  had  been  discharged  from  any  position,  either  in  San  Francisco 
or  Portland,  or  in  all  the  places  that  I  have  worked,  for  theft,  would  you 
have  known  it?     A.  I  should  certainly  have  known  of  it. 
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E.  J.  Smith. 

Recalled. 

Mr.  Smith  :  I  will  state  that  I  never  have  been  discharged  from  any 
position  in  my  life.  In  every  position  that  I  have  ever  been  in  I  have 
quit  of  my  own  accord,  excepting  the  position  on  the  Pacific  Coast  Steam- 
ship Company,  and  the  ship  was  laid  up,  and,  of  course,  that  discharged 
me.  I  have  never  been  discharged  from  any  position  in  my  life;  I  quit  of 
my  own  accord.  Now,  in  connection  with  this  matter,  I  would  like  to 
read  a  few  letters  that  I  have  had  in  my  possession  quite  awhile.  This  is 
a  letter  from  Wheaton  &  Scrivner. 

[Mr.  Smith  here  read  the  letters,  copies  of  which  are  hereto  attached.] 

''  Law  office  of  Wheaton  c^^  Scrivner,  San  Francisco,  March  23, 1878. — For 
fear  tlie  other  letter  might  not  be  full  enough,  I  send  another.  These  let- 
ters put  it  on  pretty  thick,  Ed.,  but  they  are  none  too  strong  so  long  as  you 
stick  to  hard  work  and  business,  and  don't  get  the  'big  head.'  I  think 
you  have  too  much  good  sense  to  do  the  last.  But  there  are  so  many  that 
I  have  known  to  get  it  when  prospering,  and  on  that  account  to  break 
entirely  down,  that  you  must  excuse  my  suggestions.  Few  young  men 
have  made  a  better  beginning  than  you;  you  have  done  it  by  hard  work 
and  honesty,  you  can  only  continue  successful  by  the  same  means.  Never 
touch  liquor,  and  never  gamble  a  cent  at  anything.  I  am  glad  to  hear 
that  in  Sacramento,  as  here,  you  have  made  good  friends  among  good  men. 
Yours,  etc.,  M.  A.  Wheaton." 

(Marked  "  Exhibit  H.") 

"  We,  the  undersigned  members  of  the  legal  profession  of  San  Francisco, 
having  known  Ed.  J.  Smith  personally  for  the  past  four  or  five  years,  cheer- 
fully recommend  him  to  the  delegates  of  the  Constitutional  Convention,  for 
the  position  of  Journal  Clerk  of  the  Convention.  He  is  a  trustworthy  young 
man,  and  is  capable  of  filling  the  position  in  a  creditable  manner:  Hall 
McAllister,  T.  J.  Bergin,  E.  B.  &  J.  W.  Mastick,  John  H.  Boalt,  Theodore 
H.  Hittell,  J.  M.  Coghlin,  Len.  Reynolds,  Warren  Olney,  Ralph  C.  Harri- 
son, Wm.  H.  Wells,  C.  R.  Greathouse,  Thos.  B.  Bishop,  L.  L.  Skinner  (two 
years),  D.  L.  Smoot  (two  years),  W.  C.  Belcher,  L.  Quint,  C.  H.  Parker, 
Moses  G.  Cobb,  A.  P.  Van  Duzer,  John  S.  Enos." 

(Marked  "  Exhibit  I.") 

"We,  the  undersigned  Judges  of  San  Francisco,  hereby  recommend  Ed. 
J.  Smith  to  the  delegates  of  the  Constitutional  Convention,  for  the  posi- 
tion of  Journal  Clerk  of  the  Convention,  as  he  is  well  qualified  to  perform 
the  duties  pertaining  to  sucli  position:  Sam'l  H.  Dwindle,  Wm.  P.  Dain- 
gerfield,  E.  D.  Wheeler,  R.  F.  Morrison,  Lorenzo  Sawyer,  Ogden  Hoffman, 
Davis  Louderback,  James  D.  Thornton,  Robt.  Ferral." 

(Marked  "Exhibit  J.") 

"San  Francisco,  Cal.,  February  23,  188G.— Hon.  Louis  F.  Holtz— My 
Dear  Sir  :  My  old  clerk,  Ed.  J.  Smith,  informs  me  that  you  intend  giving 
him  a  place  in  your  office  for  a  short  time.  I  think  3'ou  will  find  him 
worthy  and  capal>le  of  discharging  any  services  you  may  require,  and  if 
you  can  give  him  a  permanent  place  it  will  be  duly  appreciated  by  his 
many  friends.     Yours  truly,  J.  J.  Scrivner." 

(Marked"  Exhibit  K.") 
8^ 
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"Los  Angeles,  Cal.,  July  11,  1881.— Mr.  Ed.  J.  Smithy  San  Francisco- 
Dear  Sir:  I  take  pleasure  in  saying  you  were  Assistant  Secretary  of  the 
Senate  at  its  last  session,  and  proved  by  the  united  judgment  of  your  asso- 
ciates a  competent  and  faithful  officer.  Very  respectfully,  your  obedient 
servant,  Jno.  Mansfield." 

(Marked  "Exhibit  L.") 

"  State  of  California,  Executive  Department,  Sacramento,  Cal.,  March 
1,  1879. — Ed.  J.  Smith,  Esq. — Dear  Sir  :  Your  letter  of  February  twenty- 
seventh  is  at  hand.  It  would  give  me  pleasure  to  appoint  you  to  the 
vacancy  caused  by  the  death  of  Robert  C.  Page,  but  I  have  promised  his 
friends  that  I  will  appoint  some  one.  whom  they  ma}'  name,  who  will  con- 
tribute a  portion  of  the  proceeds  of  the  office  to  the  support  of  his  (Page's) 
family,  who  are  said  to  be  in  very  indigent  circumstances.  Under  the  cir- 
cumstances I  could  not  do  otherwise  than  accede  to  the  request.  Very 
respectfully,  William  Irwin." 

(Marked  "Exhibit  M.") 

"San  Francisco,  February  27,  1884.— Friend  Holtz :  Mr.  Ed.  Smith  in- 
forms me  that  he  has  not  been  put  to  work,  as  you  promised  Mr.  Smith  and 
me  you  would  do.  I  pray  you  to  give  him  work.  I  have  given  him  the 
assurance  that  you  would  certainly  put  him  on  March  first.  Do  it  for  him 
and  me  (for  God's  sake)  and  for  his  sake.  Please  do  not  refuse.  Yours 
truly,  John  S.  Enos." 

(Marked  "Exhibit  N.") 

"Office  of  JMcAllister  &  Bergin,  Attorneys  and  Counselors  at  Law  (Hall 
McAllister,  T.  I.  Bei'gin). — San  Francisco,  September  11,  1885. — William 
Alvord,  Esq. — My  Dear  Sir:  The  bearer  of  this  note.  Mr.  Edward  J.  Smith, 
is  a  candidate  for  a  position  on  the  police.  I  have  known  him  about  eight 
years.  He  is  a  good  man,  sober,  industrious,  reliable,  and  quite  intelligent. 
He  has  been  in  a  lawyer's  office  for  ten  years.  I  can  recommend  him  as 
worthy  of  the  position  he  seeks.     Ver}^  truly.  Hall  McAllister." 

(Marked  "  Exhibit  0.") 


Friday,  February  25. 

Testimony  of  Thomas  Agnew. 

Sworn. 

The  Witness:  Mr.  Chairman,  I  saw  by  the  paper  Sunday  morning.  I 
think  it  was  —  yes,  last  Sunday  morning  —  that  Mr.  Smith,  before  this 
committee,  made  charges  against  me  of  offering  him  |200  with  reference 
to  122,  I  think  that  is  the  number  of  the  bill.  Afterwards  he  made  a 
statement  that  he  made  a  mistake;  that  the  bill  was  267.  Now,  in  refer- 
ence to  either  one  of  these  bills:  Bill  122  I  knew  nothing  about  until  I  met 
Mr.  Wadsworth  in  my  office,  and  he  explained  to  me  that  the  bill  was  his 
own  bill. 

Mr.  Ellsworth:  Is  that  the  Insurance  Commissioner?  A.  Yes,  he  is 
an  Insurance  Commissioner.  He  is  here  now  and  will  testify  to  the  same 
facts.  Now,  in  reference  to  Bill  267,  as  far  as  either  one  of  these  bills  are 
concerned,  I  knew  nothing  about  them  until  Mr.  Wadsworth  told  me,  and 
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Mr.  Smith  is  mistakeu  wlien  he  said  that  I  have  spoken  to  hiin  in  refer- 
ence to  any  insurance  bill. 

Mr.  Ellswoktti:  When  did  Mr.  Wadsworth  tell  you  about  these  bills. 
You  say  you  learned  al»out  them  from  him,  from  Mr.  Wadsworth,  when 
was  it?     A.  I  met  him  here  last  Monday. 

Q.  Last  Monday?    A.  Yes,  sir;  about  Bill  122. 

Q.  After  you  had  seen  this  notice  in  the  paper?  A.  Yes,  sir;  Mr.  Wads- 
worth was  over  making  out  a  statement,  and  I  met  him. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Smith  pending  before 
the  Legislature?     A.  Yes,  sir. 

Q.  Did  you  ever  have  any  conversation  with  him  about  any  bill  at  all? 
A.  No,  sir;  he  is  mistaken  if  he  says  so. 

Q.  You  never  offered  him  any  money  in  reference  to  any  bill?  A.  No, 
sir;  I  had  no  authority  to  offer  anybody  any  money. 

Q.  The  question  is  not  whether  you  had  any  authority,  but  the  question 
is  whether  you  did?  A.  No,  sir;  I  never  offered  him  any.  In  the  com- 
mencement these  bills  have  nothing  to  do  with  the  fire  insurance  com- 
panies; I  am  not  in  a  life  insurance  company;  I  am  Surveyor  and  Ad- 
juster of  the  State  Investment  Insurance  Company. 

Q.  Then  you  say  that  Smith's  statement  is  wholl}^  without  foundation? 
A.  He  is  mistaken. 

Q.  There  is  no  foundation  of  any  kind  for  it?     A.  No,  sir. 

Q.  Have  you  had  any  talk  with  Mr.  Smith,  about  anything  at  all — any 
subject  whatever — since  this  Legislature  convened?     A.  Yes,  sir. 

Q.  Where?  A.  I  came  here  on  Wednesday  night,  the  second  of  Febru- 
ary, and  I  met  Mr.  Smith.  I  was  looking  for  Mr.  Lewis.  Mr.  Lewis  is  in 
our  office. 

Q.  What  INIr.  Lewis?     A.  He  is  in  the  Assembly. 

Q.  Assemblyman  Lewis?     A.  Yes,  sir. 

Q.  Is  he  employed  in  your  office?  A.  Yes,  sir.  I  was  looking  for  Mr. 
Lewis,  and  Mr.  Smith  came  up  to  me.  He  and  I  have  always  been  friends, 
since,  maybe,  two  years  ago — since  the  last  Legislature,  I  think  it  was — 
and  he  called  me  by  name  and  shook  hands  with  me,  and  he  said: 
"Hello,  Agnew;  what  are  you  up  here  on?" — something  to  that  effect. 
He  says:  ''What  are  you  up  here  on?"  "Oh,"  says  I,  "nothing;  I  am 
looking  for  a  man,"  and  I  walked  away.  I  think  somebody  called  Smith 
out  at  the  time,  and  I  walked  away. 

Q.  That  was  all  the  conversation?  A.  Then  last  Thursday  night  I  was 
down  at  the  Golden  Eagle  and  Senator  Pinder  and  myself  were  speaking. 

Q.  You  mean  a  week  ago  last  night?  A.  A  week  ago  last  night.  And 
Mr.  Smith  came  up,  and  Mr.  Cunningham  was  there  ;  he  used  to  be  As- 
semVjlyman  from  Santa  Cruz.  Mr.  Smith  came  up  and  we  went  up  and 
had  a  drink,  and  ]Mr.  Smith  made  a  remark  to  me  in  reference  to  the  way 
they  were  abusing  him  about  this  Falk  affair.  I  took  my  drink,  and  Mr. 
Smith  went  one  way  and  I  went  the  other ;  and  that  was  the  only  remark 
that  was  made  about  anything. 

Q.  Never  had  any  other  conversation  with  him?     A.  No,  sir. 

Q.  Except  on  those  two  occasions  which  you  detailed  since  this  Legisla- 
ture convened?     A.  No,  sir;  no  other. 

Q.  Did  you  ever  talk  with  him  about  any  of  these  bills  before  this  Leg- 
islature convened  ?     A.  No,  sir. 

Q.  Or  that  were  intended  to  be  introduced  ?  A.  No,  sir.  For  I  had  no 
right  to  do  it,  for  I  was  not  interested  in  those  bills,  as  far  as  I  was  con- 
cerned. 
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Mr.  Smith:  Mr.  Agnew,  did  you  and  I  ever  meet  on  the  walkway  of 
the  Capitol  way  one  morning  ?     A.  Never. 

Q.  Ever  to  talk?  A.  Xot  as  I  know  of.  I  might  have  met  you  there, 
and  just  spoke  to  you.  and  said  good  day,  or  how  do  you  do,  or  something 
like  that. 

Q.  That  was  all  the  conversation,  except  the  conversation  at  the  Golden 
Eagle  Hotel  ?     A.  Yes,  sir. 

Q.  Was  that  the  only  thing  that  transpired  between  us  ?  A.  That  was 
the  only  thing:  yes.  You  were  telling  me  about  Higgins  trying  to  put  you 
ill  a  hole  in  reference  to  Falk.  That  was  the  second  conversation.  That 
was  the  only  time  that  I  ever  spoke  to  you  in  the  Golden.  Eagle,  for  I  never 
remember  being  in  the  Golden  Eagle,  or  any  place  else,  but  what  some- 
body was  with  me. 

Q.  What  I  am  trpng  to  get  at,  Mr.  Agnew,  is  this:  my  recollection  is, 
that  while  we  were  talking  there,  I  said  that  the  common  talk  was  that 
bills  were  being  shoved  up  and  being  shoved  down,  and  omitted  from  the 
file.     A.  Yes,  sir. 

Q.  Did  I  talk  to  you  about  anything  like  that  ?  A.  Xo;  I  never  remember 
you  saying  such  a  word  to  me. 

Q.  You  never  said  anything  to  me  about  it,  did  you?  A.  No,  sir; 
because  I  did  not  know  anything  about  it.  I  never  knew  anything  about 
except  just  what  I  read  in  the  paper. 

Q.  Well,  did  you  ask  me  what  the  trouble  was  then — what  Higgins  was 
trying  to  shove  me  in  the  hole  for?  A.  You  told  me  the  reason  was  it  was 
something  about  i\Ir.  Falk — that  you  caught  ]\Ir.  Falk  tampering  with  the 
files.  And  just  about  that  time  I  sa^^s,  "  I  don't  know  anything  about  it," 
and  I  walked  awav — 1  walked  into  the  billiard  room. 


John  S.  Exos. 

Sworn. 

Senator  Moffitt:  Mr.  Enos,  you  are  Labor  Commissioner,  are  you  not, 
or  you  were?  Answer — Well,  if  you  will  let  me  go  on  and  make  a  state- 
ment I  will  make  a  statement,  or  do  you  want  to  examine  me? 

Q.  Well,  I  would  like  to  have  you  go  on  and  make  a  statement  with- 
relation  to  the  note  that  Mr.  Smith  made  and  signed  without  your  permis- 
sion. A.  Well,  I  could  not  make  that  statement  without  I  gave  a  history 
of  everything. 

The  Chairman:  Go  on  and  make  the  statement,  Mr.  Enos,  in  your  own 
language.  A.  I  have  known  Mr.  Smith  for  eleven  or  twelve  years.  I  knew 
him  in  Messrs.  W'heaton  &  Scrivner's  law  office,  and  also  Judge  Hoag, 
and  between  the  two  offices  and  mine,  I  became  ver}'  intimately  acquainted 
with  Mr.  Smith:  and  when  I  was  elected  to  the  Senate  in  1879,  we  had  a 
meeting  of  the  Senators,  and  I  was  chosen  Chairman  of  the  San  Francisco 
delegation.  I  desired  Mr.  Smith  to  be  my  confidential  Secretary  of  that 
delegation.  He  was  elected,  and  served  with  me  three  terms  up  here,  in 
the  Senate.  I  deem  it  proper  that  you  should  understand  my  relations 
with  jNIr.  Smith.  He  served  me  in  that  capacity.  INIy  relations  Avith  him 
were  intimate,  with  the  exception  of  the  time  that  he  was  in  Oregon.  I 
think  it  was  two  or  three  years  that  he  was  absent,  and  I  lost  sight  of  Mr. 
Smith.  I  assumed  the  duties  of  the  office  four  years  which  I  now  hold. 
Mr.  Smith  returned  from  Oregon  in  straightened  circumstances,  and 
extremely  poor,  and  at  the  solicitation  of  his  mother  and  Mr.  Smith  and 
friends  I  helped  Mr.  Smith  out  of  the  contingent  fund  in  my  office  to  do 
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certain  work  there.  ^Ir.  Smith  occupied  in  my  office  a  very  confidential 
relation;  in  fact,  I  trusted  Mr.  Smith  with  most  everything. 

Mk.  Ellsworth:  You  did  trust  him?  A.  I  trusted  him  with  everything. 
If  I  wanted  an3'thing  done,  I  would  say,  "  Mr.  Smith,  I  want  a  report  made 
of  the  seawall  investigation,  or  of  the  cigar  investigation,  or  any  of  these 
labor  investigations  that  I  have  had."  Mr.  Smith  has  one  fault,  and  I 
have  endeavored  to  correct  that  fault;  he  has  at  times  been  unreliable  as 
far  as  making  his  promises  good,  and  ]Mr.  Smith  went  on  one  occasion, 
when  I  was  absent — he  had  had  trouble  with  his  family,  and  I  let  Mr. 
Smith  stay  in  my  office  on  my  bed-lounge,  or  a  lounge  that  could  be  used 
for  that  purpose — I  knew  his  domestic  troubles,  and  I  says,  "Mr.  Smith, 
you  can  use  my  lounge  liere  for  your  home,"  for  I  knew  his  domestic  rela- 
tions were  unpleasant;  I  had  myself  seen  his  wife,  and  knew  all  about  it. 
Mr.  Smith,  in  my  absence,  in  his  straightened  circumstances,  took  the 
liberty  to  use  my  name  to  get  some  money — I  think  it  was  five  dollars — 
whether  he  got  it  or  not  I  don't  know.  Mr.  Smith  came  to  me  and  told  me 
what  he  had  done.  I  chided  him  for  it,  and  told  him  that  it  must  never 
happen  again,  and  I  remember  distinctly  the  feeling  that  he  exhibited.  I 
felt  badly  for  him,  and  he  cried  upon  that  occasion  and  told  me  his 
extreme  want  of  getting  something  to  eat.  I  know  nothing  about  this 
matter  at  all;  I  don't  know  anything  more  than  what  I  have  said  about 
this  matter.  That  is  about  the  sum  and  substance  of  it;  and  as  far  as  Mr. 
Smith  being  discharged  from  nw  office,  he  never  was  discharged,  even  to 
the  last  day  that  I  eked  out  the  appropriation  for  my  contingent  expenses 
and  got  him  to  make  my  last  report.  It  is  now  in  the  hands  of  the  State 
Printer.  Mr.  Smith  rendered  me  ser\ices,  and  I  think  I  paid  him  -tlOO  at 
one  time,  of  which  -$30  went  to  pay  for  money  that  was  borrowed  to  send 
his  wife  down  from  Oregon 

Q.  When  was  that,  Mr.  Enos?     A.  When  was  that,  Mr.  Smith? 

Mr.  Smith  :  That  was  money  that  was  borrowed  last  June. 

The  Witness  :  Yes,  sir  ;  before  Mr.  Smith  came  here  to  the  Legislature, 
this  session,  he  was  in  my  office.  Xow,  I  want  to  be  understood,  that  Mr. 
Smith  has  his  faults. 

Mr.  Smith  :  Mr.  Enos,  before  you  go  any  further,  I  would  like  to  ask  you 
one  C{uestion :  These  five  dollars  that  I  got  from  you  I  did  not  sign  your 
name,  it  was  an  order  that  I  drew  on  you  ;  isn't  that  a  fact?  A.  It  was  an 
order  that  he  drew  on  me  without  my  authority,  of  course.  And  ]Mr.  Smith 
came  himself,  before  I  found  it  out,  and  spoke  to  me  about  it,  and  told  ine 
what  he  had  done.  I  told  him  it  was  wrong,  that  he  must  never  do  so 
again,  and  he  gave  me  as  a  reason  his  extreme  want  for  getting  something 
to  eat. 

Mr.  Ellsworth:  When  was  that,  Mr.  Enos?  A.  I  don't  remember 
when  it  occurred.     When  was  that,  Mr.  Smith? 

Mr.  Smith  :  Last  May. 

The  ^\'IT^•Ess  :  Yes,  it  was  last  May.  Now,  I  want  to  say,  in  addition 
to  this,  that  I  understand  that  a  letter  has  been  introduced  here  that  I 
wrote.  ]Mr.  Smith's  mother  came  to  me  and  told  me  how  he  was  situated, 
and  that  he  was  despondent;  that  he  would  go  into  a  state  of  absolute  de- 
spondency, and  would  sit  for  days  in  a  little  room,  and  his  mother 
expressed  fears  that  he  might  commit  upon  himself  injury — do  away  with 
himself — and  she  begged  me  to  help  him  if  I  possibly  could.  I  went  to 
Mr.  Holtz,  the  Assessor,  with  ]\Ir.  Smith  personally,  and  tried  to  get  him 
in  there,  and  Holtz  promised  me  that  he  would  put  him  in.  Mr.  Smith 
came  to  me  one  day,  crying,  and  said  that  he  went  out  there  at  the  time 
fixed,  and  was  not  wanted  over  there.     He  did  not  know  what  was  going 
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to  become  of  him.  I  sat  down  and  wrote  a  beseeching  letter  to  ]\Ir.  Holtz 
to  give  him  employment.  Now,  Mr.  Smith  would  say  a  good  many  things 
that  he  would  not  speak  of  if  he  took  into  consideration  the  circumstances, 
is  a  view  I  take  of  this.  He  says  a  good  many  things  that  he  had  not 
ought  to  say. 

Mr.  Ellsworth:  How  soon,  Mr.  Enos.  after  Mr.  Smith  had  drawn  this 
order  on  you,  was  it  before  he  told  you  of  it?  A.  Well.  I  think  I  returned 
Tuesday,  wasn't  it  Mr.  Smith? 

Mr.  Smith:  Yes.  sir;  I  drew  the  order  on  Saturday:  on  Tuesday  you 
returned. 

The  AVitness:  Yes,  I  think  it  was,  and  the  order  was  on  Mr.  Sheridan. 

Mr.  Smith:     No,  it  was  on  Messrs.  Ward  &  O'Brien. 

The  Witness:  Yes,  sir;   Ward  &  O'Brien;  that  was  it. 

Mr.  Ellsworth:  And  he  told  you  upon  your  return?  A.  On  Tuesday; 
I  was  either  at  Sacramento  or  at  some  place,  and  when  I  came  home  Mr. 
Smith  told  me  what  he  had  done.  I  says,  "  Xever  allow  this  thing  to  hap- 
pen again;"  says  I.  "'I  am  your  friend;  I  have  stood  by  you  through  thick 
and  thin.''  I  understood  his  troubles  and  knew  just  how  he  was  situated 
about  his  family  affairs.  I  think  the  order  was  presented  about  three  or 
four  weeks  afterwards:  I  do  not  remember  about  that.  I  charged  my 
mind  with  notliing  about  it,  and  when  I  wrote  this  letter  to  ]Mr.  Holtz  it 
was  after  he  came  to  me  and  was  so  despondent.  I  did  for  Mr.  Smith  the 
same  as  I  would  do  for  anybody,  by  gi^nng  him  something  to  do  under  the 
circumstances. 

Mr.  Moffitt:  Now,  Mr.  Enos,  at  any  time  since  you  have  been  Labor 
Commissioner  have  ^'ou  ever  had  any  deficiency  bill  at  Sacramento,  of 
any  character,  relating  to  your  office,  which  you  asked  ]Mr.  Smith  to  keep 
an  eye  open  for  you,  to  let  you  know  its  various  stages?  A.  Two  3'ears 
ago  I  came  to  Sacramento,  near  the  termination  of  the  session,  and  the 
law  creating  the  office  only  made  proA"ision  for  a  portion  of  the  time  that  I 
had  to  run  it.  I  discovered  that;  my  attention  was  called  to  it  in  the 
Controller's  office.  I  w'ent  and  consulted  with  Mr.  Maslin.  and  Mr.  Maslin 
di-ew  up  a  bill  to  cover  the  deficiency  from  the  eighth  of  March  to  the  first 
of  -July,  for  $1,615.  I  staid  here  until  I  got  Mr.  Cox  to  introduce  it  and 
present  the  facts  to  the  Senate  and  have  it  put  right  on  the  Senate  File, 
and  I  staid  here  until  it  got  through  the  Senate.  I  Avent  and  spoke  to  Mr. 
Parks — Mr.  Parks.  I  think — the  Speaker,  and  Dr.  May,  and  others;  and  I 
said  this  is  a  bill  that  is  necessary  to  be  passed,  or  else  there  will  be  no 
appropriation  to  continue  the  work  of  the  office  from  the  eighth  of  ]\Iarch 
till  the  first  of  July.  And  I  said  to  Mr.  Smith,  I  says.  "I  wish  you  would 
watch  this  bill."  In  the  Senate  it  was  put  on  the  Special  File;  it  was  read 
tlie  first  time,  and  then  put  on  the  Special  File  for  second  reading;  and  I 
says,  "  Mr.  Smith,  when  I  go  away  I  wish  you  would  look  out  for  the  bill, 
and  see  that  it  is  not  neglected."  I  heard  nothing  from  ]\Ir.  Smith  nor  any- 
body else,  and  I  came  up.  and  the  bill.  I  think,  was  put  on  the  Special  File 
because  it  was  an  original  bill.  That  is  about  the  sum  and  substance  of 
it.  There  is  one  thing  more  I  want  to  say,  in  justice  to  all  parties:  So  far 
as  I  am  concerned,  I  came  up  here — of  course  I  was  not  subpoenaed — to 
see  about  my  report:  and  I  did  not  expect  to  be  subpoenaed.  When  I 
came  up  here  I  saw  Mr.  Smith,  last  night,  and  had  a  talk  with  him.  I  says 
to  him,  how  do  you  mix  Mr.  Agnew  up  in  this  matter?  Mr.  Smith  said 
they  mixed  him  up  in  this  way;  this  is  the  explanation  he  gave  to  me;  he 
said  that  he  was,  I  think,  at  the  Golden  Eagle  Hotel,  and  there  was  a  good 
many  in  there  jesting  and  joking  about  shoving  bills  up  and  sho\dng  them 
down,  and  that  he  understood  Mr.  Agnew  to  say,  "  Well,  here  I  have  got  a 
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bill  here,  and  if  you  will  shove  it  up  I  will  give  you  $200;"  something  of 
that  kind.  I  asked  Mr.  Smith  what  explanation  he  could  make  on  tiiat 
subject.  I  had  no  interest  in  it  one  Way  or  the  other,  and  that  is  the 
explanation  that  he  made — that  he  understood  Mr.  Agnewto  have  said  so. 

Q.  \\'as  that  right  before  a  crowd  of  people  in  the  Golden  Eagle  ?  A.  I 
understood  that  this  was  the  conversation,  that  they  were  jesting  and  jok- 
ing there,  and  they  had  a  drink  there  before  several  persons. 

Mr.  Moffitt:  Mr.  Enos,  during  that  time  or  any  time  did  Mr.  Smith 
change  a  bill  for  you?  A.  No,  sir;  he  never  changed  a  bill  in  the  world 
for  me. 

Q.  Or  at  an}''  other  time?     A.  No,  sir. 

Q.  He  used  your  name  for  $5.  Did  he  at  any  other  time  use  3'our  name 
without  any  authority — without  your  authority  ?  Did  he  write  your  name 
without  your  authority?  Of  course  I  understand  that  your  office  is  a  con- 
fidential office,  and  I  do  not  wish  to  go  into  the  details  of  the  matter,  be- 
cause it  might  interfere  with  some  of  the  affairs  of  your  office  :  but  I  want 
to  ask  you  if  at  any  other  time  he  ever  signed  your  name  without  your 
authority  ?  A.  I  understood  that  he  did,  and  I  asked  him  about  it,  and 
he  denied  it. 

Q.  You  understood  that  he  did?  A.  I  understood  that  he  did.  But 
right  on  the  spot  he  was  informed  of  it,  and  he  denied  it;  and  I  have  no 
evidence. 

Q.  You  never  saw  it  ?    A.  No. 

Q.  You  never  hunted  up  any  e\ddence  that  he  did  or  did  not  ?  A.  I 
never  found  out  that  he  did;   he  denied  it  at  the  time. 

Mr.  Smith:  Mr.  Enos,  did  you  go  to  any  one  and  inquire  about  that 
matter?  A.  I  asked  Mr.  Cahill  about  it,  and  Mr.  Cahill  denied  it.  I  fol- 
lowed it  up,  and  Mr.  Cahill  denied  it.  And  so  did  Smith  deny  it;  and  I 
never  saw  any  evidence  of  it.  I  merely  want  to  make  this  statement  to 
you,  gentlemen,  to  show  you  the  confidential  relations  that  existed  between 
me  and  Smith. 

Mr.  Smith  :  I  would  like  to  ask  you,  Mr.  Enos,  a  few  questions  myself. 
In  your  office,  .since  you  have  been  Labor  Commissioner  and  during  the 
last  two  years,  you  have  had  several  investigations,  have  you  not?  A.  Yes, 
sir. 

Q.  You  have  a  deputy  in  your  office?     A.  Yes,  sir. 

Q.  0.  A.  Bernard?    A.  Yes,  sir. 

Q.  The  first  investigation  you  had  within  the  last  two  years  was  the 
inquiry  into  the  boot  and  shoemakers?     A.  Yes,  sir. 

Q.  The  second  investigation  was  an  inquiry  into  the  convict  labor?  A. 
Yes,  sir. 

Q.  The  third  investigation  was  the  investigation  into  the  advisability  of 
emplo}ang  Chinese  in  vineyards  and  orchards?  A.  Yes,  sir;  that  is,  the 
Horticultural  Society  called  upon  me  for  a  report. 

Q.  After  that  time,  this  -tS  transaction  took  place?    A.  Yes,  sir. 

Q.  After  that  $5  took  place  you  had  an  investigation  into  the  white  labor 
stamp  business,  and  after  that  you  wrote  a  communication  to  the  Gov- 
ernor?    A.  Yes,  sir. 

Q.  About  the  convict  labor?     A.  Yes,  sir. 

Q.  After  that  you  wrote  your  long  biennial  report  to  the  Governor?  A. 
Yes,  sir;  it  was  finished  about  last  November. 

Q.  You  also  had  an  investigation  upon  the  seawall  matter?     A.  Yes,  sir. 

Q.  For  the  purposes  of  the  Senate?  A.  The  Senate  ordered  me  to  make 
the  investigation. 

Q.  In  all  these  intestigations,  and  in  the  proceedings  had  during  the 
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investigation,  who  was  your  main  assistant  in  all  of  them?  A.  You  were 
my  main  assistant. 

Q.  Whom  did  you  rely  upon  to  do  your  work?  A.  I  relied  upon  you 
to  assist  me  after  office  hours.  You  spent,  I  think,  thirty-one  evenings, 
or  portions  of  evenings  after  five  o'clock,  especially  in  making  up  the  sea- 
wall report,  which  I  authorized,  and  which  I  certified  to  you  for  the  labor 
performed  in  that  investigation  for  the  bill  that  you  have  now  presented, 
and  also  for  Jesse  Colon,  who  served  all  the  subpoenas  in  the  investigation. 

Q.  In  regard  to  this  order,  I  did  not  sign  your  name  on  that,  but  I  drew 
an  order  on  you  and  signed  my  own  name  to  the  order  to  pay  $5  and 
charge  it  to  my  account.  Was  there  any  money  coming  to  me  at  the  time 
I  drew  that  order?  A.  I  think  there  was  a  bill;  I  think  there  were  bills 
sent  up  to  the  Board  of  Examiners  which  were  allowed,  and  that  one  was 
sent  up  for  you  for  $100;  I  would  not  be  positive,  but  I  know  you  were 
occupying  the  relations  which  I  have  stated  in  that  office,  and  know  that  I 
advanced  money  to  you,  and  waited  until  after  your  bill  was  audited. 

Q.  And  the  largest  portion  was  done  after  I  drew  that  $5  order  on  you? 
Especially  on  the  penal  report?  A.  On  the  penal  report,  I  think ;  I  do  not 
remember  the  time  I  made  my  seawall  report  to  the  Governor. 

Q.  This  is  the  first  report  you  made,  the  twenty-fifth  of  February,  1886? 
A.  I  don't  remember  at  all. 

Q.  Do  you  know  of  your  own  knowledge  that  I  have  ever  signed  your 
name  on  any  person  without  your  authority  ?  Do  you  know  of  your  own 
knowledge  that  I  signed  it  without  your  authority?  A.  No,  sir;  I  could 
swear  positively  to  it. 


E.  J.  Smith. 

Recalled. 

Mr.  Agnew  :  Mr.  Smith,  did  you  state  that  you  made  a  mistake  in 
regard  to  me  ?  Answer — Just  as  Mr.  Enos  said,  after  that  conversation  we 
had  down  at  the  hotel  that  evening — that  we  had  down  there,  and  I  am 
positive  that  you  made  the  remark  that  I  said  you  did  make,  but  after 
thinking  it  over  I  came  to  the  conclusion  that  it  was  a  matter  of  jest;  it 
was  the  common  talk  that  night  about  shoving  bills  up  and  down  on  the 
file. 

Senator  Moffitt  :  Well,  after  thinking  over  the  matter,  do  you  think 
it  was  a  jest  or  a  matter  of  business  in  my  case?  A.  No,  sir;  a  matter  of 
business,  I  can  prove  it  on  you. 

Mr.  Agnew  :  You  say  that  you  think  it  was  a  matter  of  jest  on  my 
part?     A.  Yes,  sir. 

Q.  Well,  I  should  -h^nk  you  would  have  stated  that  to  the  committee? 
A .  I  did  not  think  ir  v;  u~  -<":  serious.  I  do  not  think  it  is  so  serious  now  as 
I  did  the  otlioi  u'  iht. 


Sacramento,  February  25,  1887. 
RussEL  Heath,  Esq.,  Chairman: 

Sir:  At  your  request  I  have  to-day,  in  company  with  Ed.  J.  Smith, 
Assistant  Clerk,  compared  the  files  of  the  Assembly  Bills  since  January 
twenty-fifth,  for  the  purpose  of  seeing  if  Assembly  Bill  No.  16  had  been 
wrongfully  or  surreptitiously  changed  in  its  place  on  the  file.  I  am  unable 
to  see  that  it  has  been  tampered  with.  Its  file  number,  in  common  with 
all  the  other  bills,  has  changed  from  day  to  day,  but  to  the  best  of  my 
knowledge  and  belief  the  relative  position  (relating  to  other  bills)  has  not 
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been  changed.  I  have  not  examined  all  of  Mr.  Moffitt's  notes  on  the  file, 
submitted  by  him,  for  the  reason  that  his  conclusion  in  regard  to  the 
changes  he  charges  to  have  been  made  appear  to  rest  solely  on  the  fact 
that  the  file  number  of  the  bill  in  (juestion  varied  from  day  to  day. 

Respectfully, 

H.  M.  BARSTOW. 

To  test  the  matter  more  fully  I  followed  a  bill  taken  at  haphazard  in 
the  same  manner,  finding  only  that  bills  varied  in  order,  but  not  in  date; 
that  is,  that  any  bills  going  on  to  the  file  together  constantly  kept  their 
relative  position.  I  wish  to  say  I  am  not  an  expert  at  all,  but  believe  fully 
that  my  conclusions  are  correct. 

BARSTOW. 
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